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AfEMGRANDA. 

Ih  the  coarse  of  the  last  term  Mr.  Serjeant  Bosanquei  took  his  seat  withm 
the  bar  as  King's  serjeant ;  and  on  the  first  day  of  this  term,  the  following  gen- 
tlemen took  their  seats  within  the  bar : 

Serjeants  Thddy^  Cross^  and  Wilde^  as  King's  seijeants, 

Henry  BrougJiam^  of  Lincoln^s  Inn^  Esq.,  to  whom  a  patent  of  precedence 
had  been  granted  to  rank  immediately  afler  Charles  Pepys^  Esq.,  the  latter 
having  taken  his  seat  within  the  bar  as  King's  counsel,  on  the  first  day  of  last 
Mkhadmcu  term. 

As  King's  counsel,  Thomas  Crosby  Treslove^  of  JAncoLrCs  Inn^  Esq. ;  Creorge 
RosCf  of  the  Infier  Tempk^  Esq. ;  Henry  BickersUthy  of  the  Inner  Temple^ 
^^  Esq. ;  *John  WiUiamSj  of  the  Inner  Tsmple^  Esq. ;  John  CampbeU^  of 

J  lAfvooLrCs  Jnit,  Esq. ;  Frederick  FdUock^  of  the  Inner  Thmpky  Esq. ;  Ho- 
race  Tunss^  of  the  Inner  Temple^  Esq. 


DOB  on  the  demise  of  PEMBERTON  et  al.  v.  ROE.    June  16. 

A  tcnaaey  for  years^  determiotble  on  lives,  is  not  a  holding  for  <'any  term  or  number  of 

years  certain"  within  the  1 0,  4,  c.  78,  a.  1. 

R^  F.  Richards  moved  for  a  rule  to  show  cause  why  the  tenants  in  posses- 
sion should  not  enter  into  a  rule  for  giving  up  possession,  and  a  recognizance 
with  two  sureties  for  payment  of  costs,  as  required  by  the  1  G,  4,  c.  78,  s.  1. 
It  appeared  that  the  tenants  held  under  a  lease  granted  in  the  year  1762  ''  for 
ninety-nine  years,  If  R,  G.,  W.  C,  and  R.  G.,  junior,  or  any  or  either  of  them 
should  so  long  live." 

Lord  Tbhtbbdbk,  C.  J,    The  statute  only  applies  to  cases  where  the  holding 
is  for  ^  any  term  or  number  of  years  certain,  or  from  year  to  year,"    I  think 
Aat  under  the  lease  in  question,  there  was  not  a  holding  for  any  term  or  number 

(11) 
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of  years  certain  ;  the  case,  therefore,  does  not  coipe  within  the  operation  of  the 
act  of  parliament,  and  we  cannot  call  upon  the  t^an(s  to  give  security. 

Rule  refused. 


• 


■•-•- 


•    a 


• 


*REX  V.  The  JusticQ^*c^*J3uckinghani8hire.  June  16.  p„ 

Where  a  connty  rate  was  made  -under  a  local  act,  54  O.  3,  e.  103,  giving  a  certain  right  of 
appeal :  Held,  that  nevertheless  ^jMirty  aggrieved  had  the  larger  right  of  appeal  given  by 
the  65  On  3,  c.  51,  s,  14,  «(h^b  ff^w  t^  Ml  acts  reUUng  to  ooimty  rates  theretofore 
passed,  whether  loc«l  or  geij^itl.' 


Bt  a  local  act  o(  parl/tfmentf  54  G,  3,  c  lOS,  the  justices  of  Buckingham^ 
ghire  were  authodsda'to  make  an  equal  county  rate ;  and  in  order  to  effect  it 
^hey  were  empomli^d  to  call  for  certain  returns,  and  were  required  at  the  next 
quarter  8es8ion9*^aAer  those  returns  were  made,  to  assess  and  tax  every  parish, 
&c.  rateahly  and*  in  due  proportions.  By  section  10  it  was  enacted,  that  if  the 
churchwardens  and  overseers  of  the  poor  within  any  of  such  parishes,  &c.  or 
any  other  persons,  should  think  themselves  aggrieved  by  any  act,  matter,  or 
thing,  to  be  done  in  pursuance  of  that  act,  they  might  appeal  at  the  general 
quarter  sessions  for  the  county,  to  be  holden  next  aHer  any  such  cause  of  com- 
plaint should  arise,  upon  giving  a  notice  therein  specified.  Soon  afler  the  act 
passed  the  returns  were  called  for  and  made,  and  the  proportion  which  each 
parish  should  in  future  pay  towards  the  county  rate  was  fixed.  At  the  Epiphany 
sessions  in  January  1827,  the  justices  ordered  a  rate  to  be  levied  according  to 
the  proportions  so  fixcil,  and  assessed  a  certain  sum  upon  the  parish  of  Iver; 
and  at  an  adjourned  sessions  on  the  15th  of  February ^  they  ordered  another 
Qounty  rate  to  be  levied,  and  assessed  a  certain  other  sum  upon  the  parish  of 
Iver.  The  churchwardens  and  overseers,  at  the  next  Easter  sessions  for  Bucks 
entered  an  appeal  against  these  rates,  on  the  ground  that  the  parish  of  Iver  was 
thereby  assessed  in  a  much  larger  prc^rtion  than  the  parish  of  Langley  ^^. 
^Mdrish  in  the  same  county.  Fourteen  days'  notice  of  the  appeal,  and  ^ 
the  gix>und8  of  it,  had  been  given  to  the  churchwardens  and  overseers  of  the 
poor  of  Langley  Marishy  and  to  the  clerk  of  the  peace  for  the  county,  and  to 
the  high  constable  of  the  hundred  within  which  the  parishea  of  Iver  and  Langley 
Marish  are  situate.  The  justices  at  sessions  thought,  that  as  a  county  rate  had 
been  made,  and  the  proportion  to  be  paid  by  each  parish  fixed  in  pursuance  of 
the  54  G.  8,  c.  103,  they  had  no  power  to  alter  those  proportions,  either  by 
virtue  of  the  appeal  clause  in  that  act,  or  the  65  G.  3,  c.  51,  s,  14,  and  they 
refused  to  hear  the  appeal. 

In  Easter  term  a  rule  nisi  was  granted  for  a  mandamus  to  the  justices  of  the 
county  of  Buokinf^utmy  commanding  them  to  enter  continuances  and  hear  the 
appeal. 

The  SoHcttoT'Chneral  and  Maltby  now  showed  eause.  The  decision  of  the 
justices  at  sessions  was  correct ;  they  had  no  power  to  entertain  the  appeal.  By 
the  54  G,  3,  c.  103,  directions  were  given  for  making  an  equal  county  rate  for 
Buckinghamshire^  and  sect.  10  gave  to  any  person  aggrieved  a  right  of  appeal 
to  the  quarter  sessions  next  afler  the  cause  of  complaint  should  aride.  The  time 
for  appealing  against  the  proportions  of  the  rate  in  question  had,  therefore, 
elapsed  long  before  the  appeal.  It  will  be  contended  that  another  right  of  appeal 
is  given  by  the  55  6r.  3,  c.  51 , «.  1 4.  The  words  of  that  dause  are  certainly  large, 
for  they  give  to  the  churchwardens  and  overseers  of  the  poor  power  to  appeal,  if^ 
they  have  at  any  time  reason  to  think  their  parish  aggrieved  by  any  rate  whether 
on  ^account  of  the  parishea  being  assessed  in  unequal  proportions,  or  on  r^ 
account  of  their  parish  being  rated  at  a  higher  proportion  than  some  other  ^ 
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parish.  But  s,  21  gives  to  the  justices^  where  a  local  act  applicable  to  their 
county  has  beea  pasaedy  power  to  act,  either  under  that  or  the  general  act  at 
their  election ;  and  the  rate  in  question  was  nrmde  under  the  local  act. 

MuKTo  contri.  The  2l8t  section  of  the  55  G.  3,  c.  51,  gives  the  justices 
power  to  act  under  the  local  act  or  general  act,  at  their  election,  only  where  the 
provisions  of  the  latter  are  not  inconsistent  with  those  of  the  former.  Now  if, 
according  to  the  55  O.  3,  c.  51,  jr.  14,  the  churchwardens  and  overseers  had  a 
right  of  appeal  which  did  not  exist  under  the  local  act  54  G.  3,  c.  103,  as  to 
that  the  statutes  are  inconsistent,  and  the  justices  were  not  warranted  in  acting 
under  the  local  act.  By  the  general  act  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  aggrieved  have  at  any  time,  when  the  grievance  is  felt,  a  right 
of  appeal*  The  proportions  of  the  rate  in  question  might  be  perfectly  fair  at  the 
time  when  they  were  fixed,  but  might  afterwards  become  very  unequal ;  and  as 
soon  as  that  was  the  case,  a  right  of  appeal  existed,  Rez  v.  Justices  (f  the  city 
/  YarkCa), 

Lord  Tbntbbdbn,  C.  J.  I  am  of  opinion  that  the  appeal  in  question  was 
made  in  good  time,  considering  it  as  made  under  the  55  tr.  3,  c,  51,  s.  14.  It 
is  true  that  the  rate  was  made  under  the  local  act.  But  the  general  act  in  the 
appeal  clause  refers  to  acts  and  rates  of  a  prior  date.  It  gives  a  right  of  appeal 
'*to  the  churchwardens  and  overseers  of  any  parish  who  shall  at  any  time  have 
^^^  reason  to  think  that  such  parish  is  ^aggrieved  by  any  rate  now  existing^ 

•'  or  hereafter  to  be  made,  either  in  pursuance  of  this  act,  or  of  ony  act  or 
acts  now  inforce»^*  That  applies  to  all  statutes,  general  or  local ;  this  words 
are  clearly  large  enough  to  include  both.  But  section  21  is  referred  to  as  show* 
ing  that  the  14th  section  ought  not  to  receive  so  large  a  construction.  The  21  at 
section,  however,  relates  only  to  the  authority  of  tl^  justices  in  assessing,  levy* 
ing,  collecting,  and  enforcing  the  payment  of  the  county  rate.  All  those  power* 
may  well  be  exercised  under  the  local  act,  if  the  justices  think  fit,  and  yet  the 
right  of  appeal  given  by  the  14th  section  of  the  general  act  may  remain ;  and  I 
think  we  ought  not  to  put  a  more  limited  construction  upon  that  clause,  for  it  is 
very  convenient  that  the  right  of  appeal  should  be  the  same  in  all  counties.  The 
parties  aggrieved  may  have  a  difficulty  in  ascertaining  whether  the  rate  is  made 
under  the  general  or  local  act,  and  may,  therefore,  upon  the  narrower  construe- 
tioa,  without  any  fault  in  them,  lose  the  opportunity  of  appealing. 

Rule  absolute. 

(•)3^.4'C.m. 


REX  V.  The  Jtastioes  of  the  Borough  of  Leicester.    June  18. 

tkt  5%  &.  3,  e.  84,  which  cractcd,  thtt  the  Miekatimaa  oiisrt«r  toisioQS  shall  be  ha1<ien  is 
tiie  fveek  ne<t  after  the  11th  of  OHoher^  is  merely  directory,  and  thoae  seMlont  may  ndt* 
withatandiiif  that  enactment  be  legally  holden  at  anather  time. 

Where  the  hig^  conttable  of  a  boreugh,  by  the  direction  of  the  Jmtiees,  employed  and  paid  a 
Somber  of  special  conetablet  to  aupprees  rioti  at  an  election,  and  the  ordinary^  constables 
were  also  constantly  employed  by  him  during  the  nme  period  iii  endeavooring  to  keep 
the  peace,  for  which  service  be  made  them  a  compensation :  Held,  that  the  justices  were 
Warranted  in  considering  the  monies  so  expended  as  '<  extraordinary  expenses  incurred 
by  the  high  Mnsuble  in  cftse  of  riot,*'  within  the  meaning  of  the  41  Q.  3,  <•  78,  «.  8,  and 
ia  ankiag  an  order  upon  the  treasurer  to  reimburse  him  those  expenses. 

Bt  an  order  of  two  justices  of  the  borough  of  Leicester^  made  on  the  10th  of 
Odobet  1826,  after  reciting  that  G.  O.,  high  constable  of  the  borough,  had 
o«^  made  ^application  to  them  for  the  extraordinary  expenses  incurred  by  him  in 

^  the  Qzecution  of  his  duty  as  such  high  constable  in  several  cases  of  tumult, 
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rloty  and  felony  occurring  within  the  said  borough,  as  well  before  as  during  the 
continuance  of  a  contested  election  for  members  of  parliament  recently  had 
therein,  and  that  they  had  examined  into  and  considered  the  same,  they,  the  said 
justices,  did  thereby  allow  and  adjudge  to  him,  G.  O.,  the  sum  of  1343/.  I7s., 
as  and  for  the  reasonable  and  necessary  allowances  to  be  made  to  him  for  his 
extraordinary  expenses  upon  the  occasion  aforesaid,  and  did  thereby,  in  pursuance 
of  the  statute  in  that  case  made  and  provided,  order  and  direct  the  treasurer  of 
the  borough  to  pay  to  G.  O.,  the  said  sum  of  1343/.  lis.  By  an  order  of  the 
general  quarter  sessions,  holden  on  the  12th  of  October  in  the  same  year,  this 
order  of  the  two  justices  was  confirmed.  In  last  Hilary  term  a  rule  nisi  for  a 
certiorari  to  remove  these  orders  was  obtained  upon  affidavits  suggesting  that  the 
expenses  of  the  high- constable  were  not  bon&  fide  incurred  in  keeping  the  peace; 
and,  also,  upon  the  grouad  of  several  objections  appearing  on  the  face  of  the 
orders,  viz.,  first,  that  they  did  not  state  tho  nature  of  the  riots,  nor  when  they  took 
place,  nor  what  allowances  were  made;  secondly,  that  the  order  of  confirmation 
was  not  made  at  the  sessions  holden  next  afler  the  riots  were  alleged  to  have 
taken  place ;  thirdly,  that  this  order  was  made  at  a  time  when  the  sessions  were 
not  duly  holden  according  to  the  statue  54  G,  3,  c.  84,  which  requires  that  the 
Michaelmas  quarter  sessions  shall  be  holden  in  the  first  week  afler  the  11th  of 
October^  whereas  the  sessions  in  question  were  holden  in  the  same  week,  the 
11th  being  on  Friday^  and  the  sessions  ^^ holden  on  the  following  day.  The  p^^ 
affidavits  as  to  the  expenditure  were  answered  by  others  which  showed  that  *- 
during  the  election  in  the  month  oCJune  1826,  there  were  several  serious  tumults 
and  riots  at  Leicester ^  and  that  the  high  constable,  by  the  direction  of  the  justices, 
procured  a  large  body  of  special  constables  to  be  sworn  in,  who,  together  with 
the  ordinary  constables  and  headboroughs,  were  actively  employed  during  the 
whole  of  the  election,  in  endeavouring  to  preserve  the  peace,  and  that  the  whole 
sum  allowed  to  the  high  constable  had  been  bon&  fide  paid  by  him  to  the  ordi- 
nary and  special  constables.  Upon  these  affidavits  another  objection  to  the 
order  was  raised,  viz.,  that  the  money  allowed  was  not  for  the  personal  expenses 
of  the  high  constable,  but  for  payments  made  by  him  to  special  constables 
selected  by  him  at  the  suggestion  of  the  justices,  and  for  payments  made  to  the 
ordinary  constables  for  assisting  in  suppressing  the  alleged  riots. 

The  Attorney  General  and  Parke^  in  showing  cause  against  the  rule,  were 
desired  by  the  Court  to  confine  their  observations  to  the  third  and  fourth  objec- 
tions, inasmuch  as  the  affidavits  as  to  the  application  of  the  money  had  been 
answered,  and  the  orders  did  sufficiently  state  the  nature  and  occasion  of  the 
riots,  and  the  order  appeared  to  have  been  confirmed  at  the  quarter  sessions  next 
afler  it  was  made. 

Before  the  54  G.  3,  c,  84,  for  regulating  the  time  of  holding  the  MicJuulmas 
quarter  sessions,  was  passed,  all  the  quarter  sessions  were  holden  under  certain 
ancient  statutes,  which  were  deemed  merely  directory,  and  quarter  sessions 
holden  at  other  times  than  those  specified  in  *thc  statutes  were  always  con-  r«g 
sidered  good.  (a).  The  54  G.  3,c.  84,  merely  changes  the  time  for  holding  ^ 
ihe  Michaelmas  quarter  sessions  from  the  week  after  Michaelmas  to  the  week 
afler  the  11th  of  October:  it  should  therefore  receive  a  construction  similar  to 
that  which  has  been  put  upon  the  earlier  statutes  made  in  pari  materi&,  viz.  that 
it  is  directory  only,  and  not  imperative.  As  to  the  next  objection,  viz.  that  the 
41  6.  3,  c.  78,  s,  2,  authorising  the  justices  to  make  a  reasonable  allowance  to 
the  high  constable  for  any  extraordinary  expenses  incurred  by  him  in  case  of 
riot,  only  applies  to  his  personal  expenses^  it  is  difficult  to  understand  what  is 
meant  by  the  expression  personal  expenses.  This,  however,  is  clear,  that  when 
a  hijjjh  constable,  in  order  to  preserve  the  peace,  when  there  is  a  riot,  finds  it 
necessary  to  have  the  assistance  of  special  constables,  and  pays  them  for  their 
services  that  is  an  extraordinary  expense  incurred  by  him  in  case  of  riot  and 

(«)  2  Hawk,  P.  C.  b.  2, 0.  8. 
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Aife  jusdoes  are  authorised  to  award  him  a  reasonable  allowance  in  respect  of  it. 
The  magistrates  may  by  virtue  of  the  1  G.  4,  c,  37,  swear  in  special  constables 
and  compel  them  to  serve,  and  then  the  magistrates  may  pay  them  out  of  the 
county  rate;  bat  if  special  constables  serve  voluntarily  at  the  instance  of  the  high 
constable,  and  he  pays  them,  he  is  entitled  to  be  reimbursed.  Lastly,  it  appears 
that  the  ordinary  constables  were  compelled  to  perform  extraordinary  duties,  for 
which  it  was  reasonable  that  some  recompense  should  be  made ;  it  might  be 
ahsointely  necessary  that  some  expense  should  be  incurred  in  providing  refresh- 
^.|ll  ment  (or  them  ;  this  also  was  an  extraordinary  expense  ^incurred  by  the 
-*  high  constable  in  case  of  riot,  and  therefore  within  41  G,  3,  c.  7&,  s,  2. 

Gampbdl  contri.  The  statute  54  O.  3,  c,  84,  is  imperative,  that  the  Mu 
ckadnuLS  quarter  sessions  shall  be  holden  in  the  first  week  after  the  11th  of 
October.  By  section  1,  afler  reciting  that  the  time  then  appointed  for  holding 
die  quarter  sessions  for  the  Michadmas  quarter  might  be  altered,  so  as  to  render 
the  attendance  at  the  same  more  generally  convenient  than  it  then  was,  it  was 
enacted,  that  in  future  the  quarter  sessions  for  the  Michaelmas  quarter  shall  be 
holden  for  every  county,  &c.  in  the  first  week  after  the  11th  day  of  October^ 
instead  of  the  time  then  appointed  for  holding  the  same ;  and  by  section  2  it  was 
provided  that  the  act  shall  not  extend  to  alter  the  time  of  holding  the  sessions 
£>r  London  and  Middlesex,  This  latter  clause  is  altogether  unnecessary  if  the 
Ibrnier  be  merely  directory ;  nor  is  it  easy  to  discover  the  use  of  the  first  section 
if  the  justices  may,  notwithstanding  that  enactment,  still  liold  the  quarter  sessions 
whenever  they  please.  Admitting  the  former  acts  to  have  been  directory,  this 
aeens  to  take  away  the  discretionary  power  of  the  justices,  for  it  appoints  a  new 
time  instead  of  that  formerly  fixed.  This  language  precludes  the  justices  from 
holding  the  sessions  at  the  old  time,  and  must  therefore  (if  any  language  can) 
be  considered  imperative.  Then,  as  to  the  remuneration  given  to  the  high  con- 
stable in  respect  of  monies  paid  by  him  to  the  other  constables,  it  seems  clear 
that  the  41  G.  3,  c.  78,  s,  2,  cannot  apply  to  such  payments.  They  were  not 
made  by  him  in  the  execution  of  his  duty  as  high  constable,  and  the  statute 
*111  "PP'^^  ^^  '"^^  payment  as  he  *is  bound  to  make,  or  expenses  that  he  is 
J  bound  to  incur  in  that  character.  Besides,  there  is  another  specific  mode, 
fixed  by  the  1  G,  4,  c.  37,  for  remunerating  special  constables  in  cases  of  riots, 
and  it  applies  equally  to  past  and  to  apprehended  riots.  By  the  first  section,  the 
justices  are  authorised  to  call  upon,  nominate,  and  appoint  special  constables. 
In  this  case  the  special  constables  were  employed  by  direction  of  the  justices ; 
they  come,  therefore,  expressly  within  this  enactment.  By  the  third  section,  the 
jnsCioes  at  sessions  are  empowered  to  order  a  reasonable  compensation  to  the 
special  constables  so  employed.  If  then  the  special  constables  on  the  occasion 
in  question  were  employed  under  the  powers  given  by  that  act,  they  should  l«ive 
been  remunerated  in  the  manner  pointed  out  by  the  legislature;  if  they  were  not 
sc  employed,  there  is  no  legislative  provision  for  paying  them,  and  no  attempt 
should  have  been  made  to  do  that  indirectly,  which  could  not  be  done  directly. 
And  this  applies  as  well  to  the  ordinary  as  to  the  special  constables.  In  various 
instances  the  legislature  has  provided  some  remuneration  for  their  services,  but 
where  that  has  not  been  done  they  cannot  claim  it.  The  Court  cannot  take 
notice  of  the  quantum  of  service  done  by  a  constable ;  the  law  imposes  that  duty, 
and  howover  burthensome  it  may  be,  the  subject  must  discharge  it. 

Lord  Tetvtsbdett,  C.  J.  I  am  of  opinion  that  this  rulo  must  be  discharged. 
The  matter  has  been  fully  discussed ;  and  if  we  see  that  the  only  effect  of  grant- 
ing a  certiorari  to  remove  the  orders,  would  be  to  impose  upon  us  the  duty  of 
sending  them  back  to  the  justices,  instead  of  quashini^  them,  we  ought  not  to 
*121  ^^^  ^^^  ^fruitless  step.  The  first  material  objection  to  the  order  was, 
^  that  the  quarter  sessions  at  which  it  was  made  wore  not  le^lly  hold(*n,  and 
that,  therefore,  the  acts  done  at  those  sessions  were  void.  Lookini;  at  the  earlier 
ttaluteft  upon  this  subject,  we  find  that  by  the  12  R.  2,  c.  IC,  the  justices  axe 
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required  to  keep  their  sessions  in  every  quarter  of  the  year  at  least,  but  no  par» 
ticular  days  are  specified.  By  the  2  H.  5,  st,  1,  c.  4,  it  was  enacted,  that  ther 
'*  shall  make  their  sessions  four  times  in  a  year,  viz.,  in  the  first  week  after  Mt» 
chaelitiaSf  Epij^iany^  Easter  and  the  translation  of  tit.  Thomas  the  martyr,  and 
oftener  if  need  be.''  The  modern  statute  54  G.  3,  c.  84,  merely  substitutes  the 
week  after  the  11th  of  October  for  the  week  after  Michaelmas ;  the  question 
must,  therefore,  receive  the  same  consideration,  as  if  that  statute  bad  never 
passed.  Now  we  find  that  so  long  ago  as  the  time  of  Lord  Hale^  the  earlier 
statutes  to  which  I  have  referred  were  considered  as  directory  only.  After 
pointing  out  what,  according  to  a  strict  construction,  would  be  required  by  those 
statutes.  Lord  Hale  adds  (a),  ''yet  it  is  very  plain  that  the  quaiter  sessions  are 
variously  held  in  several  counties,  some  at  one  day  some  at  another,  )et  it  hath 
been  ruled  that  these  are  each  of  them  good  quarter  sessions  -within  the  several 
tcts  that  relate  to  quarter  sessions;  for  these  acts,  especially  that  of  2  if,  d,.iS) 
only  directive  and  in  the  affirmative ;  and,  therefore,  though  the  sessions  are 
held  at  another  day,  according  to  the  general,  direction  of  the  statute  12  R.  2,. 
yet  they  are  quarter  sessions."  It  has  been  asked,  what  language  will  make  a 
Statute  imperative,  if  the  54  G.  3,  c.  84,  be  not  so  ?  Negative  words  would  have 
givQU  it  that  efTect,  but  those  used  *are  in  the  affirmative  only.  This  brings  r^.  ^ 
Die  to  the  question  as  to  the  remuneration  given  to  the  high  constable.  It  '- 
is  said  that  the  41  G.  3,  c.  78,  s,  2,  merely  authorises  the  justices  to  make  an 
allowance  for  his  personal  expenses ;  but  that  would  be  a  very  narrow  const ruo 
tion  of  a  statute  authorising  them  to  reimburse  him  the  expenses  incurred  in 
suppressing  a  riot ;  and  I  think  that  if  special  constables  are  sworn  in  and  act 
onder  him,  he  may  in  the  first  instance  make  them  a  reasonable  compensation, 
end  afterwards  receive  from  the  justices  an  allowance  in  respect  of  that  expense. 
This  is  perfectly  consistent  with  the  provisions  of  the  1  G,  4,  c.  37.  If  the  high 
constable,  when  called  upon  by  others,  or  upon  his  own  view  thinking  it  neces* 
iary,  appoints  certain  persons  to  assist  him,  it  is  proper  that  his  should  be  the 
hand  to  pay  for  their  services ;  but  if  special  constables  are  sworn  in  by  the 
justices  without  the  intervention  of  the  high  constable,  they  should  likewise  pay 
them  according  to  the  directions  of  the  statute.  With  respect  to  the  ordinary 
constables,  I  think  that  as  far  as  any  general  principle  can  be  collected  from  the 
statute  41  G.  3,  c.  78,  it  is  in  favour  of  the  payment  to  them  for  their  extraor- 
dinary exertions,  and  that  the  justices  were  well  warranted  in  considering  such 
payment  as  an  extraordinary  expense  incurred  by  the  high  constable,  for  which 
they  might  make  him  an  allowance  under  the  second  section  of  that  statuto* 
Upon  the  whole,  then,  I  am  of  opinion  that  the  order  of  sessions,  confirming  the 
opder  of  the  two  justices,  is  good,  and  that  this  rule  ought  to  be  discharged. 
The  rest  of  the  Court  concurring 

Rule 

(«)  ft  JSr«i/i*#  JP.  C.  90. 
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•HARE  V,  TRAVIS.  June  19. 

A  policy,  in  the  nsnal  form,  was  effected  on  pearl  ashes  on  a  voyage  at  and  from  Liverpool 
to  Idn^om*  The  captoin  took  in  voo<is  at  Liverpool  for  SontktimptoH  as  well  as  Louitou^ 
ioteod.nf^  to  go  first  to  thi)  former  place.  He  accordingly  went  into  Sonthamptottf  and 
delivereil  the  goods  shippml  for  that  place,  and  afterwards  proceeded  to  Louf/on.  The 
termini  of  thf  voyage  being  the  sanne  as  those  described  in  the  policy,  it  was  hold  to  be 
the  same  voyage  until  the  vessel  reached  the  dividing  point,  and  that  the  policy  attached, 
although  patting  into  Sonthampton  was  a  deviation. 

The  goods  inson^d  received  considerable  dannge  from  sea-water.  But  they  were  not  ex- 
amnt!d  at  SontkampioHy  nor  until  they  reached  London,  when  the  damaise  was  found  to. 
amount  to  60  per  cent.  Before  the  vessel  reached  the  dividing  point  of  the  two  voyages 
she  had  met  with  bad  weather,  and  had  made  much  water,  and  on  one  occasion,  the  water 
pump'Hi  up  app<>ared  to  hold  tht;  p?arl  ashes  in  solution.  On  the  voyage  from  Sontham^ 
ten  to  London  there  were  no  h'^avy  seas,  and  the  weather  was  tolerably  fair.  Under 
th«*se  circumstances,  it  was  held,  that  it  was  a  question  for  the  Jury,  whf^ther  tho  pearl 
ashen  had  sustained  damage  to  the  amount  of  3  per  cent  before  the  deviation ;  and  ther 
having  found  that  they  had  sustained  damage  to  that  amount,  the  court  refused  to  disturb 
the  verdict. 

This  was  an  action  on  a  policy  of  insurance  on  pearl  ashes  on  board  the  ship 
Smyrna^  on  a  voyage  at,  and  from  Liverpool  to  Lotidon,  The  policy  contained 
the  usual  clause,  that  all  goods  were  to  be  free  from  average  under  three  per 
cent.,  unless  general,  or  the  ship  were  stranded.  At  the  trial  before  Lord  Ten* 
terden^  C.  J.,  at  the  London  sittings  after  last  term,  it  appeared  tliat  the  captain 
had  taken  in  goods  at  Liverpool  for  Southampton  as  well  as  Lomlon  ;  the  ves- 
sel, on  the  23d  of  September^  siiiled  from  Liverpool^  having  on  board  the  pearl 
ashes,  which  were  stowed  in  the  lower  tier;  she  was  compelled  by  bad  weather 
to  put  twice  into  Holyhead^  and  upon  a  survey  had  there,  it  appeared  she  made 
much  water.  On  the  SOth  of  October  the  Smyrna  left  Holyhead^  and  from  that 
time  the  hold  of  the  ship  was  never  free  from  water ;  while  she  was  in  the 
Bristol  channel,  the  water  pumped  up  took  the  colour  out  of  the  captain^s  clothes, 
which  he  attributed  to  its  having  the  pearl  ashes  in  solution.  On  the  1st  of 
November  the  vessel  arrived  at  Southampton^  and  the  captain  there  delivered  the 
goods  shipped  for  that  place,  but  the  pearl  ashes  were  not  unloaded  or  examined 
•151  '^**'®*  '^^  vessel  left  ^Soidhampton  on  the  4th  of  iV&remfer,  and  arrived 
^  in  London  on  the  10th.  On  her  voyage  from  Soutliampton  there  were  no 
heavy  seas.  The  weather  was  tolerably  fair,  hut  the  ship  made  water,  although 
not  so  much  as  she  had  previously  done. 

The  pearl  ashes,  on  their  arrival  in  London,  appeared  to  have  sustained  so 
much  damage  by  salt  water,  as  to  be  depreciated  in  value  upwards  of  60  per 
cent.  They  were  in  a  state  of  solution,  and  it  was  proved  by  persons  convers* 
ant  with  the  article,  that  that  could  not  have  happened,  from  coming  in  contact 
with  salt  water,  in  less  time  than  three  or  four  weeks,  certainly  not  in  three  or 
(bur  days.  Upon  this  evidence  it  was  contended,  that  the  plaintiff  ought  to  be 
nonsuited,  inasmuch  as  the  vessel  did  not  sail  from  Liverpool  on  the  voyage  in- 
sured, viz.,  a  voyage  to  Londonj  but  on  a  voyage  to  SofUhampton.  That  was 
the  first  port  of  destination ;  for  the  captain  having  taken  in  goods  for  Soiiih' 
ampUm^  must  have  cleared  out  for  that  place.  That  was  the  voyage  contem- 
plated and  performed.  Secondly,  assuming  that  the  putting  into  Southampton 
was  a  mere  deviation,  there  was  no  evidence  of  the  amount  of  the  damage 
caused  by  the  perils  of  the  sea  before  the  deviation  took  place.  Lord  Thnterden^ 
C,  J.,  was  of  opinion,  that  the  vessel  did  sail  on  the  voyage  insured,  the  captain 
having  an  intention  to  deviate,  which  intention  was  afterwards  executed  by  his 

S'ng  into  8(nUhampUm,  and  that  the  underwriters,  therefore,  were  not  liable 
any  damage  which  occurred  after  that  period :  therefore,  it  was  a  question 
for  the  jury  upon  the  evidence,  whether,  before  the  vessel  put  into  Southampton^ 
(he  assured  had  sustained  damage  to  the  amount  of  three  per  cent,  by  a  peril  of 
Vol.  XI  v.— a  B« 
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the  sea  7    *The  jury  found  that  the  damage  done  to  the  pearl  ashes  before  p^.  ^ 
the  de\  iation  exceeded  three  per  cent.  *- 

Campbell  now  moved  to  enter  a  nonsuit,  on  the  ground  that  the  vessel  did  not 
sail  on  the  voyage  insured,  for  the  captain  intended,  in  the  first  instance,  to  gQ  tp 
Southampton,  In  all  the  cases  on  the  subject,  a  total  loss  has  happened  before 
the  vessel  reached  the  dividing  point,  and  there  is  no  case  where  underwriters 
have  been  held  liable  a(\er  a  deviation.  Secondly,  the  underwriters  wei*e  clearly 
discharged  from  all  responsibility  af)er  the  deviation.  The  pearl  ashes  were  not 
examined  at  SouthamptoUy  and  all  goods  being  warranted  free  from  average 
under  three  per  cent.,  it  was  incumbent  on  the  plaintiffs  to  show  distinctly  that 
before  the  vessel  deviated  by  going  into  Southampton^  the  pearl  ashes  had  beeo 
injured  to  that  amount  by  a  peril  of  the  sea.  But  there  having  been  no  exam- 
ination of  the  cargo  at  Southampton^  that  became  impossible.  Parkin  v. 
Tunno  (a)  is  an  authority  to  )»bow  theue  must  be  distinct  evidence  that  the  goods 
were  damaged  to  that  anionQt  while  they  were  protected  by  the  policy,  and  that 
the  evidence  in  this  case  was  not  sufficient  for  that  purpose.  From  (he  1st  to 
the  10th  of  November  the  vessel  was  on  her  voyage  from  Southampton^  and  was 
frequently  pumped.     The  damage  may  have  occurred  during  that  period. 

Lord  Tentebden,  C.  J,  It  appeared  at  the  trial,  that  the  captain  took  in. 
goods  for  Southampton^  and  also  for  London-,  Having  loaded  his  vessel  with 
goods  partly  *for  one  place  and  partly  for  the  other,  I  thought  it  was  to  be  r^.,^ 
inferred  that  he  sailed  on  a  voyage  to  both  places,  and  that  so  long  as  the  *- 
vessel  continued  in  that  course,  which  was  common  to  a  voyage  either  to  South* 
ampton  or  Londo-n^  she  was  sailing  on  the  voyage  insured.  But  as  the  policy 
did  not  contain  any  clause  giving  liberty  to  the  vessel  to  put  into  Southampton^ 
I  thopght  the  putting  into  that  port  was  a  deviation,  and  that  the  underwriters 
were  not  responsible  for  any  loss  which  accrued  subsequently.  It  appeared, 
however,  that  the  vessel  met  with  very  bad  weather  in  the  early  part  of  her 
voyage  ,*  that  she  put  into  Holyhead^  and  that  afler  she  leA  Holyhead^  and  before 
her  arrival  at  the  dividing  point  of  the  voyage,  when  the  water  was  pumped  up, 
it  changed  the  colour  of  the  captain's  clothes ;  and  it  appeared  further,  that  in 
the  voyage  from  Southainpton  to  Ijondwi  the  weather  was  fair.  When  she 
arrived  in  London^  it  was  found  that  the  pearl  ashes  had  sustained  damage  to 
the  amount  of  two-thirds  of  their  value.  Under  these  circumstances,  I  led  it 
to  the  jury  to  say,  whether  before  the  vessel  came  to  the  dividing  point,  South* 
ampton f  the  assured  had  sustained  a  loss  by  the  perils  of  the  sea  amounting  to 
three  per  cent  ?  The  jury  found  that  they  had ;  and  I  think  there  was  evidence 
to  support  that  finding. 

Bayley,  J.  Where  the  insurance  is  on  a  voyage  to  a  given  place,  and  the 
captain  when  he  sails  does  not  mean  to  go  to  that  place  at  all,  he  never  sails  on 
the  voyage  insured.  But  where  the  ultimate  termini  of  the  intended  voyage  are 
the  same  as  those  described  in  the  policy,  although  an  intermediate  voyage  be 
contemplated,  the  voyage  is  to  be  considered  the  same  *until  the  vessel  arrives 
at  the  dividing  point  of  the  two  voyages.  The  departure  from  the  course  p^-  ^ 
of  the  voyage  insured  then  becomes  a  deviation ;  but  before  the  arrival  at  *■ 
the  dividing  point,  there  is  no  m^re  than  an  intention  to  deviate,  which,  if  not 
carried  into  effect,  will  not  vitiate  the  policy.  In  Kewleyy,  Ryan{b)  the  policy 
was  at  and  from  Grenada  to  lAverpooH,  The  ship  sailed  for  Liverpool;  but 
the  captain,  before  the  commencement  of  the  voyage,  had  formed  a  design  to 
touch  at  Cork  on  her  way.  She  was  totally  lost  before  she  arrived  at  the 
dividing  point ;  but  the  termini  of  the  intended  voyage  being  really  the  same  as 
those  described  in  the  policy,  the  Court  held  that  it  must  be  considered  the  same 
voyage;  and  that  a  design  to  deviate,  not  efiected,  would  not  determine  the 
policy ;  and  they  observed  that  the  ship  was  bound  for  Liverpool,  although  she 
had  also  clearances  for  Cork,    That  case^  therefore,  is  an  ^uithortty  to  show, 

(a)  2  Camp,  59.  (h)  3  ff.  Bl.  343. 
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that  until  the  captain  in  this  case  departed  from  his  course  towards  London^  tbe 
voyage  may  be  considered  as  a  voyage  to  London.  Upon  the  other  point,  I 
agree  with  my  L«ordy  that  under  the  peculiar  circumstances  of  this  case  th^ne 
WIS  evidence  to  go  to  the  jury  that  a  loss  to  the  amount  of  3  per  cent,  had  besp 
siBtaibed  before  the  deviation,  and  that  no  fault  is  to  be  found  with  their  verdict. 
HoL^OYD  aocl  LiT7i«|£pAL^,  Js.,  concurred. 

B^Mje  refused. 


t^g,  *SMITH  et  al  v.  FERRAND.    J/me  21. 

Where  the  seller  of  goods  received  from  the  purchaser  an  order  upon  his  banker  for  th^ 
price,  and  the  latter  (with  wbooi  money  had  been  deposited  to  meet  that  and  certain  other 
demaoda)  offered  to  pajr  19  cash,  deducting  discount  for  the  period  of  credit,  or  by  a  bill 
npoo  a  third  person,  which  the  seller  elected  to  take :  Held,  that  although  the  bill  was 
alterwar<!U  dtslipfioared,  he  coul^l  j)ot  sue  the  purchaser  for  the  price  of  the  goods. 

AssuvFsiT  for  goods  sold  and  delivered.  Plea,  non  assumpsit.  At  the  trial 
b^re  JP^rk^  J.,  at  the  Summer  assizes  for  the  county  otYork  1826,  the  follow- 
ing appeared  to  be  the  facts  of  the  case:  The  plaintifTs  carried  oq  business  at 
Ownersal^  near  Leeds,  in  Yorksfdre^  under  the  ^rm  of  the  Gomersal  Mill  Cotn* 
pany^  and  employed  one  Kaye  to  sell  goods  for  them,  and  to  receive  the  money^ 
In  September  1825  Kaye  sold  to  the  defendant,  who  resided  at  Almondbury^ 
near  Huddersfield,  a  quantity  of  worsted  yarn  for  the  gum  of  1 93/.  The  yarij 
was  afterwards  delivered.  Kaye  was  called  as  a  witness  by  the  plaintiff;  and 
be  stated  that  the  yarn  was  sold  to  be  paid  for  on  delivery  by  a  bill  at  twp 
months,  which  was  considered  money  payment,  and  that  the  defendant  on  the 
1 1th  of  October  gave  him  a  note  in  writing  which  he  was  to  carry  to  his  bankers 
at  Huddersfield,  Messrs.  Dobson  and  Co.,  "  Please  to  pay  the  Ooniersal  Mill 
Company  193/.,  equal  to  six  months.*'  This  order  had  neither  signature^ 
address,  nor  date.  On  presenting  this  order  to  Dabson  and  Co.,  Ka^/e  received 
a  bill  of  100/.  drawn  on  ^  person  in  London,  which  had  three  months  to  run« 
and  89/.  \ls.  in  banker's  notes;  3/.  9^.  being  deducted  for  discount,  which  wa? 
the  discount  for  three  months  on  the  100/.,  and  for  six  months  on  the  69/.  11^. 
He  was  told  at  the  time  that  he  might  have  the  whole  in  cash,  allowing  discount 
Kaye  afterwards  called  at  JFhrrand\  and  wrote  on  the  invoice  of  the  goods  the 
P20T  word  "  settled  ;**  but  he  said  that  he,  at  the  ♦same  time,  told  the  clerii  he 
-I  would  not  give  bredit  for  more  than  he  had  received.  The  bill  was  disr 
honoured  on  the  13th  of  January;  Dobson  and  Co.  had  failed  in  December, 
On  Che  part  of  the  defendant  it  was  proved,  that  it  was  the  usual  course  of  tradie 
al  Huddersfield  to  sell  goods  of  this  description  to  be  paid  for  by  a  bill  at  six 
niooths ;  and  that  Kaye,  on  the  day  he  received  the  order,  admitted  that  be  had 
to  allow  six  months'  discount.  It  was  also  proved  that  the  defendant  had 
with  his  bankers  a  2000/.  bill  (which  was  duly  paid),  and  sent  to  them 
a  pap^  containing  the  names  of  several  persons  to  whom  different  payments, 
amounting  in  the  whole  to  1600/.,  were  to  be  made,  and  in  the  list  was  that  of 
*^  John  Kaye,  Gomersal,  193/."  It  was  further  proved  that  when  Kaye  pre- 
acnted  the  order,  he  was  asked,  how  he  wished  to  be  paid  ?  He  said  he  would 
take  a  bill  for  100/.  at  three  months,  and  the  rest  in  banker's  notes.  The  dis- 
coQDt  was  deducted,  to  which  Kaye  made  no  objection.  The  learned  Judge  was 
of  opinion,  that  as  Kaye  might  have  received  cash  {toxxi  Ddbson  and  Co.,  and 
thought  fit,  for  the  convenience  of  himself  or  the  plaintiffs,  to  take  a  bill,  the 
taking  of  that  bill  discharged  the  defendant ;  and  as  to  the  s^m  deducted  for 
dnoouDl,  the  right  of  the  pljaiotiff  to  recover  that  depended  upon  a  quedt^oo  of 
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fact,  viz.,  whether  Kaye  had  agreed  to  allow  six  months'  discount  or  not,  and 
he  left  that  question  to  the  jury ;  and  he  told  them  to  find  for  the  defendant, 
if,  upon  the  whole  evidence,  they  thought  Kaye  had  so  agreed,  otherwise  for  the 
plaintiffs.  The  jury  found  a  verdict  for  the  defendant.  A  rule  nisi  for  a  new^ 
trial  was  obtained  by  Cross^  Serj't.,  in  last  Michaelmas  term,  on  the  ground  tha. 
the  paper  in  ^question  was  not  a  check,  and  that  the  payment  by  Dobson  p^^^. 
and  Co.  who  were  the  agents  of  Ferrand^  was  in  effect  a  payment  by  ^ 
him ;  and  the  bill  which  was  given  in  part  payment  having  turned  out  unpro- 
ductive, did  not  operate  as  a  discharge  of  the  original  debt. 

7%^  AUorney^Crtneral  and  Campbell  now  showed  cause.  It  must  now  be 
taken,  after  the  finding  of  the  jury,  that  the  plaintiffs  sold  the  yarn,  to  be  paid 
for  either  on  a  credit  of  six  months,  or  in  ready  money,  allowing  s|x  months' 
discount.  The  plaintifi*'s  agent,  Kaye^  having  elected  to  receive,  instead  of  bank 
notes  or  money,  a  bill  having  three  months  to  run,  took  it  at  his  own  peril,  and 
the  original  debtor  is  discharged,  although  the  parties  to  the  bill  failed  before  it 
became  due. 

Parke  contri.  The  order  in  question  was  not  a  check.  It  was  not  directed 
to  the  bankers,  nor  signed  by  any  one.  It  was  a  mere  ticket  to  identify  the 
party  entitled  to  payment,  according  to  the  list.  Dobson  and  Co.  were  the 
agents  of  the  defendant,  and  as  such  gave  the  bill,  which  was  dishonoured.  The 
act  of  Dobson  and  Co.  was,  therefore,  his  act ;  and  it  is  clear,  that  if  he  had 
given  the  bill  to  Kaye^  it  would  not  have  been  a  discharge.  Where  there  is  an 
antecedent  debt,  and  a  bill  given  for  it,  without  any  indorsement  by  the  debtor, 
the  law  implies  a  contract  that  the  bill  shall  be  paid  when  due,  and  if  it  is  not, 
the  original  debt  remains ;  per  Lord  Eldon^  Ex  parte  Blackbvrn  (a).  In  this 
case,  the  bill  was  given  in  payment  by  the  defendant,  through  the  intervention 
of  his  agents,  Dobson  and  Co. ;  it  has  not  *been  paid,  and,  therefore,  the  r^nn 
original  debt  pro  taato  remains.  Everett  v.  Collins  (6),  is  an  authority  '- 
expressly  in  point.  There  the  plaintiff  had  employed  the  defendant  to  sell  cattle 
for  him,  and  on  demanding  the  money  produced  by  the  sale,  the  defendant  took 
the  plaintifTs  son  to  Mingay^  Notty  and  Co.,  and  they  offered  to  pay  him  in 
bank  notes,  but  he  preferred  a  check  on  their  bankers.  The  check  was  dis- 
honoured. It  was  held,  that  this  did  not  discharge  the  debtor,  although  Mingay^ 
NoUy  and  Co.  fhiled  with  a  balance  of  the  defendant's  in  their  hands..  That 
was  decided  on  the  ground,  that  Mingay,  NoUy  and  Co.  were  considered  as  the 
defendant's  agents  or  servants,  and  that  their  offer  to  pay  by  notes  or  their 
check,  was  tantamount  to  an  offer  to  pay  by  notes  or  his  check.  But  assuming 
that  this  wlis  a  check,  the  effect  of  it  was  to  give  to  Kaye  the  option  of  having 
a  bill  at  six  months,  or  at  any  less  time,  or  money,  allowing  discount.  An  un- 
productive check  operates  as  a  payment  of  a  debt,  when,  the  party  taking  the 
check  receives  payment  in  a  mode  not  warranted  by  the  order.     Thus,  where 

A,  sold  goods  to  B,y  for  Which  the  latter  was  to  pay  by  a  bill  at  three  months,  ano 

B.  gave  A.  a  check  on  his  bankers  (who  were  also  the  bankers  of  A,\  requiring 
them  to  pay  A.  on  demand,  or  by  a  bill  at  three  months ;  and  A.  paid  the  check 
into  the  bankers,  and  took  no  bill  from  them,  but  the  amount  was  transferred  in 
the  bankers'  books  from  B.'s  account  to  A,  with  the  knowledge  of  both,  and  the 
banker  failed  before  the  check  became  due ;  it  was  held,  that  A.  not  having 
taken  any  bill,  had  not  pursued  the  order  contained  in  the  check,  and  could  not 
recover  the  value  of  the  goods,  Bolton  v.  Richard  (c).  *But  where  the  p^go 
taking  of  a  bill  is  warranted  by  the  order,  then  the  taking  of  an  unpro-  *- 
ductive  bill  does  not  operate  as  a  payment,  Ex  parte  Dickson  (t£).  In  this  case, 
the  holder  of  the  check  Tiad  an  option  given  by  the  check  itself,  either  to  take 
money  or  bills.  He  elected  to  receive  part  in  cash  and  part  in  a  bill,  but  that 
was  a  mode  of  payment  warranted  by  the  check  itself,  and  therefore  was  no 

fa)  10  VeM,  Jan*  206.  (h)  2  Campb,  515. 

(V)  6  7.  £.  130.  {d)  6  7.  R.  142. 
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satisiaction  unless  the  bill  was  paid.  There  is  no  case  precisely  in  point.  In 
all  the  cases  bearing  upon  the  subject  where  an  unproductive  check  has  been 
held  to  operate  as  payment,  the  party  receiving  the  chock  has  not  received  pay- 
meat  in  a  m-nlu  warranted  by  the  order. 

Lord  Tentbrdbn,  C.  J.  I  think  this  rule  ought  to  be  discharged.  It  appears 
by  the  report  of  the  learned  Judge,  that  the  defendant,  being  indebted  to  the 
plaiotifls  and  other  persons  in  various  sums  of  money,  had  deposited  in  the 
hands  of  his  bankers,  Dobson  and  Ck).,  a  2000/.  bill  (which  was  afterwards  paid) 
to  provide  (or  payments  which  they  had  to  make  on  his  account;  and  he  notified 
to  Dobson  and  Co.  that  the  plaintitTs^  agent,  Kaye^  was  to  be  paid  193/.  When 
Kaije  applied  to  the  defendant  for  payment,  he  gave  him  the  following  order  on 
Dobson  and  Co.  *'*'  Please  to  pay  the  Gotnersai  mill  company  198/.,  equal  to 
six  months.'*  I  am  clearly  of  opinion,  looking  at  the  terms  of  this  instrument, 
that  Kaye^  when  he  went  to  Dobson  and  Co.,  had  a  right  to  insist  on  payment 
in  ready  money  on  allowing  six  months'  discount ;  and  if  they  had  refused  to 
give  him  thai,  he  or  his  principal  might  have  taken  his  remedy  against  FcrraruL 
*241  ^'^^^^''  ^^^  order  on  Dobson  and  *Co.  assumed  the  form  of  a  regular 
-'  check  or  not  is  wholly  immaterial.  It  appears  clear  from  the  evidence, 
that  tuaye  might  have  had  cash  if  he  would,  but  he  chose  to  take  in  part  pay- 
ment a  bill  for  100/.  which  had  nearly  three  months  to  run.  He  therefore  took 
a  security  very  different  from  that  which  was  taken  from  Mingay^  NoU^  and 
Co.,  in  Everett  v.  OoUins  (a).  There  the  party  took  nothing  but  a  check  or 
order  on  a  banker  to  pay  the  money  immediately.  But  here  the  plaintiflTs  agent 
took  a  bill  of  exchange  accepted  by  a  stranger,  and  having  a  certain  time  to  run. 
That  was  not  an  order  for  instant  and  immediate  payment,  as  the  check  was  in 
the  case  cited.  Besides,  Dobson  and  Co.  were  not  merely  agents  in  the  common 
meaning  of  that  term,  but  agents  entrusted  with  funds  for  the  specific  purpose 
of  paying  these  demands.  It  seems  to  me,  that  as  the  plaintifis  or  their  agent 
Kaye  thought  fit  to  waive  the  right  to  immediate  payment,  and  to  take  the 
security,  they  must  bear  the  loss  which  has  happened  through  their  own  defaults 
The  rule  for  a  new  trial  must  therefore  be  discharged. 

Batlbt,  J.  I  consider  Dobson  and  Co.  in  this  case  as  debtors  to  the  plain* 
tifUs  for  the  amount  of  this  bill.  I  take  it  to  be  clear,  that  if  a  creditor  refer  a 
third  person  to  his  debtor  for  payment,  intending  the  third  person  to  take  pay« 
ment  in  money,  and  the  latter,  instead  of  taking  payment  in  money,  takes 
payment  in  any  other  way,  he  does  it  at  his  peril.  In  a  case  before  Lord  Ken^ 
yon  in  1796,  it  was  decided  that  if  a  debtor  refer  a  creditor  to  a  third  person 
for  payment,  and  the  creditor  gives  that  third  person  indulgence  without  the 
•251  knowledge  and  ^consent  of  the  debtor,  and  the  third  person  becomes  in- 
^  solvent,  the  loss  must  fall  on  the  creditor,  because,  as  between  himself  and 
the  debtor,  the  giving  indulgence  without  notice  operates  as  an  agreement  on  his 
part  to  look  to  the  third  person,  and  discharge  the  debtor.  In  this  case,  Kaye 
received  an  order  for  193/.  upon  Dobson  and  Co.,  who  stood  in  the  condition 
of  debtors  to  Fkrrafui  for  193/.,  and  at  that  moment  Kaye  might  have  demanded 
and  received  payment  in  cash.  Instead  of  requiring  payment  in  cash,  he  took 
this  bill  at  three  months.  To  this  arrangement  Ferrand  was  no  party ;  he  was 
not  even  apprized  of  it.  The  taking  of  the  bill  was  an  act  of  Kaye\  and  an 
act  of  indulgence  given  to  Dobson  and  Co.,  and  then  the  loss  arising  from  the 
insolvency  of  Dohson  and  Co.  must  fall  upon  Kaye^  or  upon  the  plaintiffs,  his 
priocipals,  with  whom  he  is  identified.  The  case  of^  Everett  v.  CdlUns  (b)  is  dis- 
tinguishable from  this,  because  in  that  case  the  check  taken  was  an  order  lor 
prompt  and  immediate  payment,  and  was  equivalent  to  payment ;  for  when  a 
party  is  oHered  the  option  of  having  either  a  check  on  a  banker  or  a  bank  note, 
it  is  in  ef&ct  an  ofier  to  pay  in  one  species  of  cash  or  another.    For  these  rea» 

(a)  2  Ctmpb.  51S.  (6)  JUd. 
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sons,  I  am  of  opinion  that  the  verdict  for  the  defendant  ought  not  to  he  disturbed. 
This  rule  must,  therefore,  be  discharged. 
LiTTLEDALB,  J.,(a)  coucurred. 

Rule  discharged,  (b) 

(0)  Solrofd,  j.f  was  abi^iit  in  the  Bail  Court. 

{6)  SeCf  Martk  v.  Ptddtr^  4  Cttrnph,  257,  Strong  v.  Hart,  ^  J3.  ^  C,  160. 


•GOODE  V.  LANGLEY,  BAILEY,  RANGEft,  and  WEt)fiELL  [*26 

A»  a|reed  with  B,  to  tnake  a  gift  for  a  giveh  price.  The  body  of  the  gis  a6d  wheels  were 
selected  by  B.^  and  A.  promised  to  deliver  it  in  a  few  dirys.  The  full  price  v^  paid. 
Bi^fore  it  wa^  finished,  it  was  seized  by  the  sheriff  ander  a  fi.  fa.  issued  against  A.  The 
gig  was  afterwards  finished,  and  delivered  to  B.  with  the  assent  of  the  judgment  creditor. 
The  sheriff  afterwards  retook  it  to  secure  his  poundage  :  Held,  that  he  had  no  right  to  da 
So,  and  that  B.  might  maintain  trover  for  the  gig. 

^ery,  Whether  the  property  in  the  gig  vested  in  the  purchaser  befbril  delivery  7 

TBotlsB  for  d  gig.  Plea,  not  guilty.  At  the  trial  before  Fatk^  J.<  at  the 
Sunfutier  assiiies  fbr  the  couhty  of  York  1626^  the  following  appeared  to  be  the 
fhcts  of  the  case.  The  defendant  Langley^  in  1836,  was  sheriff  of  the  couMy 
of  York;  Bailey  was  a  Sheriff's  officer;  WeddeU  was  a  eoachmaker,  living  at 
Kn&rMorough  $  and  Raneet  Was  a  plasterer,  and  the  stop-father  of  WeddeU, 
#ith  whoIKi  be  ifesided  lit  the  time  in  questioii.  On  the  11th  6f  AptU,  1626, 
WeddeU  agre<^  to  tfMke^  foi  the  plaintiff,  the  gig  in  question  for  87/.,  agaifist 
wliicff  mm  ad  old  4&bt  6f  30/.  I2e.  M.  due  front  WeddeU  fo  th«  plalAtiff,  was  td 
be  set  off.  The  body  of  the  gig  and  the  wheeld  wefe  selected  by  the  plaintiff  tft 
WeddeW%  shop^  and  he  proihnised  that  the  gig  shodld  be  cofhpleled  and  delivered 
ift  tt  feur  days.  The  plaintiff  af\erifvards,  and  before  th^  gig  was  fintsb^,  paid  a 
fllfth^r  ^im  df  IM6ney,  which,  together  with  the  old  debt,  artioiififed  to  87/.,  ih^ 
price  of  tb6  gig.  Ofi  Thursday  th6  1 1th  of  May,  the  plaintiff  werif  to  WeddeWh 
p^tnisefii  for  Xhb  gig  |  Ranger  was  there,  and  assisted  WeddeU  in  draWitig  if  out 
Gff  the  yard  and  putting  in  the  horse,  and  it  was  theifi  delivered  to  Xhfe  plaintiff. 
Gti  ther  0th  of  May,  a  fieri  facias  on  a  judgment  at  th^  suit  of  Rang^  against 
WeddeU  had  issO^  agaiiiist  the  latter,  directed  to  the  defeAdadt  Langley,  who 
itlade  out  a  warrant  to  Bailey  on  the  satne  day,  which  was  endorsed  to  levy  459/. 
The  sheriff  took  possession  of  WeddelTs  goods  on  the  6th  of  May,  at  which  time 
*the  gig  Was  upon  his  premises  in  an  unfinished  state ;  but  tLtiet  the  seizure  r^^^ 
by  Bailey,  WeddeU  was  permitted  to  work  up  the  materials  on  the  promises,  *- 
and  he  completed  th^  gig.  On  the  Idth  of  May,  BaHej/  hearing  that  the  gig 
bad  been  taken  away,  went  to  the  plaintifTs  premises  and  took  it  back  agaiti ; 
and  this  action  was  brought  by  the  plaintiff,  af^er  a  dcmatid  and  refusal,  to  reco- 
ver the  value  of  the  gig.  Ranger  and  WeddeU  were  living  together  before  and 
aAer  the  judgment  and  execution,  and  Ranger  looked  dflcr  the  workmen,  and 
gave  them  directiofis.  There  were  other  circumstances  to  show  that  the  judg- 
ment and  execution  were  collusive.  The  learned  Judtje  left  the  question  to  the 
jtiry  whether  the  judgment  and  execution  wore  fraudulent,  and  the  jury  found 
that  they  wei^.  A  rule  nisi  fbr  a  new  trial  wbs  obtoined  on  the  ground  that 
trovet"  was  flot  rtiaintainable,  the  property  in  the  gig  not  having  vested  in  the 
plaintiff  at  the  time  when  the  sheriff  took  possession  under  the  fieri  facias. 

The  Attorney' Genercd  and  E,  H,  Alderson  now  showed  cause.  The  jury 
have  found  that  the  judgment  and  execution  were  fraudulent,  and  that  being  so 
the  plaintiff  was  clearly  entitled  to  recover  even  if  the  gig  was  not  completed  a 
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the  time  when  the  sheriff  seized  it  under  the  fieri  facias.     But  assuming  that  the 

property  in  the  gig  did  not  vest  in  the  plaintiff  before  the  seizuie,  in  consequence 

of  its  not  being  completed,  and  waving  the  fraud,  still  it  vested  in  him  by  the 

delivery  of  it  in  a  complete  state,  with  the  assent  of  the  judgment  creditor,  en 

the  11th  of  Majf^     It  is  true,  generally  speaking,  that  a  sheriff  may  maintain 

liuver  for  goods  which  he  has  seized  in  execution ;  bat  the  reason  of  that  is,  that 

0Qai  ^^  '^  answerable  to  the  ^plaintifi*  in  the  execution  for  the  value  of  the  goods 

'■  so  seized.     But  it  is  quite  clear,  that  as  the  judgment  creditpr  concurred  in 

ddivering  this  gig  to  the  plaintiff,  he  could  not  maintain  any  action  against  tlie 

sheriff;  and  if  so,  it  would  seem  to  follow  that  the  sheriff  himself  could  not 

have  maintained  trover  against  the  present  plaintiff;  And  as  to  his  being  entitled 

to  poundage,  that  right  only  gave  him  a  lien  upon  the  goods  and  the  proceeds. 

It  was  his  duty  to  take  care  not  to  part  with  the  possession.    By  so  doing  he 

btt  his  Hen. 

Parke  contri.  This  action  is  not  maintainable,  for  the  seizufe  was  made  od 
the  6th  of  May,  add  at  that  time  the  gig  was  not  completed.  It  is  clear  that  the 
plaintiff  did  not  acquire  any  property  in  the  article  until  it  was  finished  and 
delivered  to  him,  Mucklaw  v.  mangles  (o).  The  right  to  recover  the  price  oil 
the  one  hand,  and  the  right  of  property  on  the  other,  afe  co- relative.  Until  the 
article  was  completed  and  was  delivered,  the  maker  could  not  have  recovered 
the  price,  nor  could  the  person  for  whom  the  article  was  made  maintain  trover. 
It  makes  no  difference  that  the  particular  materials  were  selected  by  the  plaintiff, 
for  that  would  give  him  no  property  in  th6m,  but  a  right  of  action  only  against 
the  maker  for  not  using  those  particular  materials.  Nor  does  it  vary  the  casd 
that  a  part  or  the  whole  of  the  price  is  paid  by  way  of  advance ;  for  if  part 
be  paid,  no  certain  portion  of  the  article  can  be  said  to  become  the  property  of 
the  purchaser,  unless  where  it  is  so  stipulated  expressly  or  by  implication,  as  iff 
♦aai  ^^^  ^'  -K//«ictf  (b) ;  nor  if  the  whole  ♦sum  is  paid,  does  the  property  id 
J  the  wholef  vest.  If,  Where  theirs  is  fio  such  stipttlation,  the  article  \^  de« 
iti^yed  by  fird  before  it  i^  finished  and  delivered,  the  part  or  the  whole  of  th6 
purchase-money  paid  must  be  refunded  to  the  purchaser,  and  the  vendor  must  bear 
the  1o»9.  The  subsequent  delivery  on  the  11th  ot  Mat/  cotild  not  vest  the  pr6- 
perty,  for  neither  the  sheriff  nor  his  officer  concurred  in  it ;  and  though  thd 
teecution  creditor  did,  his  act  could  not  defeat  the  lien  which  the  sheriff  had  tot 
IxHinduge ;  and  the  fraud  in  the  judgment  and  execution  could  not  affect  thd 
sheriff  or  his  officer,  for  they  were  bound  td  act  according  to,  and  were  protected 
by  the  writ,  and  they  Would  have  been  so  protected  if  there  had  been  no  judg- 
iiient ;  and  A  frauduM^ntiudgitient  canfiot  pla<5e  them  in  a  worse  situation. 

Lord  TBTrttfoBW,  Cf.  J.     Without  entering  into  the  question  whether  th^ 

property  in  the  s^ig  had  passed  to  the  plaintiff  befbre  it  was  seized  by  the  sheriff 

on  the  6th  of  Afay,  it  seems  to  me  that  there  was  sufficient  evidence  to  support 

the  verdict  in  this  case.     The  sheriff's  officer  entered  the  promises  of  Weddell 

by  virtue  of  a  fi.  fa.  issued  on  the  5th  of  itfay,  at  the  suit  ox  Ranger^  and  seized 

the  property.     Ranger  afterwards  Continued  to  reside  on  the  premises  and 

manage  the  concerns,  add  he  and  his  debtor  afterwards  concurred  in  delivering 

the  gig  to  the  plaintiff.     As  acrninst  them,  therefore,  the  plaintiff  is  clearly 

edtitled  to  retain  it ;  but  the  sheriff  afterwards  retook  if,  and  it  is  said  that  he  had 

a  ris^ht  to  do  so  in  order  to  receive  his  poundage ;  but  I  think  it  was  his  duty 

not  to  permit  it  to  go  out  df  his  possession.     When  he  left  it  in  the  care  of  tiie 

•301  J"^o"™^^*  creditor,  and  the  latter  delivered  it  to  the  plaintiff,  *he  was  placed 

J  in  the  same  situation  as  \t  he  had  expressly  consented  to  that  delivery  himselfl 

I  think  the  sheriff  hrid  no  right  to  take  it  a  second  time  in  order  to  secure  a  debt 

of  his  own,  and  it  is  quite  clear  that  he  had  no  right  to  take  it  on  behalf  of  the 

jodifment  creditor  or  the  debtor.     The  rule  for  a  new  trial  must  therefore  be 

discharged. 

Rule  discharged 

(fi)  1  Tammt.  318.  (&)  iB.if  A.  942. 
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BRIGGS  V.  WILKINSON  and  Three  Others.     June  22. 

Where  ^.,  the  mnnaging  owner  of  a  ship,  mortgaged  his  share  to  B.y  who  procured  the 
transfer  to  be  duly  indorsed  on  the  certificate  of  registry,  but  A.  continued  in  the  niaoage- 
meiit  as  before,  and  B»  did  not  take  possession  or  interfere  in  the  concerns  of  the  ship: 
Held,  that  he  wis  not  liable  lor  repairs  and  necessaries  done  and  supplied  in  pursuance 
ol  ^.'s  orders. 

Assumpsit  for  work  and  laliour  and  materials,  goods  sold  and  delivered,  &c* 
Wiikvison  pleaded  the  general  issue,  the  other  defendants  snared  judgment  by 
default.  At  the  trial  before  HuUock  B.,  at  the  Carlisle  Summer  assizes  1826,  it 
appeared  that  before,  and  in  1623,  the  defendants,  who  suffered  judgment  by 
default,  together  with  H,  and  /.  Bowman^vievii  owners  of  the  brig  holton  of 
Maryjwrt,  IL  Bowman  resided  at  that  phice,  and  was  managing  owner.  In 
the  month  o^  November  1823,  the  vessel  being  then  at  sea,  H,  and  J.  hoivman^ 
by  bill  of  sale  reciting  the  certificate  of  registry,  did,  in  consideration  of  280iL 
before  then  advanced  to  them  by  WUkinsoii^  bargain,  sell,  assign,  &c.,  to  him^ 
their  share  of  the  Bolton  habendum  to  him  and  his  executors,  &c.,  for  ever,  upon 
trust  that  he  should  at  any  time  after  the  13th  o^  January  then  next,  either  with 
or  without  the  concurrence  of  J7.  and  /.  Bou-maUy  sell  and  absolutely  dispose  of 
the  said  share  of  the  vessel  for  the  best  price  that  could  be  obtained,  and  with 
the  pure  base- money  first  pay  the  expenses  of  the  sale,  and  'of  carrying  r^^. 
into  eflect  the  trusts  and  powers  of  that  deed,  and  of  eflerting  insurances,  ^ 
together  with  all  such  other  sums  of  money  as  he  {G,W,)  his  executors,  &c.| 
should  or  might  thereafter  pay,  disburse,  or  become  liable  to  as  the  registered 
owner  of  the  vessel,  or  for  or  on  account  of  the  ship  or  vessel,  and  then  to  retain 
the  sum  of  280/.  and  interest;  and  then  upon  trust  to  pay  the  surplus,  if  any,  to 
J£,  and  /.  Bowman^  or  as  they  might  direct.  This  bill  of  sale  was  delivered  to 
the  proper  ofRcer  at  Marifport  on  the  19th  of  December  1823.  The  Bokon 
returned  from  sea  on  the  23d  of  January  1824,  and  on  the  27th  of  that  month 
the  transfer  was  indorsed  on  her  certificate  of  registry.  Af\er  the  execution 
of  this  bill  of  sale,  H.  Bowman  continued  to  act  as  ship's  husband  as  before; 
and  in  1825  ordered  the  goods,  for  the  price  of  which  this  action  was  brought^ 
and  they  were  supplied  for  the  use  of  the  Bolton  by  the  plaintiff,  who  did  not  then 
know  that  Wilkinson  was  interested  in  her,  nor  had  Wilkinson  at  that  time 
taken  possession  or  interfered  in  the  concerns  of  the  ship.  In  April  1826^ 
Wilkinson^  in  consideration  of  656/.,  executed  a  bill  of  sale  of  his  share  in  the 
BoUon  to  one  Tyson.  Upon  this  evidence  the  learned  Judge  thought  there  was 
no  proof  of  the  goods  having  been  furnished  upon  the  credit  of  Wilkinson  ;  and 
as  the  plaintifPs  counsel  did  not  desire  that  question  to  be  lefl  to  the  jury,  he 
directed  a  nonsuit,  but  gave  the  plaintiff  leave  to  move  to  enter  a  verdict  for  37/. 
105.,  the  value  of  the  goods  supplied,  if  the  Court  should  be  of  opinion,  that, 
under  the  circumstances  above  mentioned,  the  defendant  was  liable  to  the  action. 
A  rule  nisi  was  accordingly  obtained  in  last  Michaelmas  term,  against  which 

•The  Attorttey'Gcveral  and  Parke  now  showed  cause.  It  is  quite  clear  j-^oa 
that  the  work  in  this  case  was  done,  and  the  goods  supplied  on  the  credit  *- 
of  Bowman^  nnd  not  on  the  credit  of  Wilkinson.  The  simple  question  there- 
fore is,  whether  a  mortgagee  of  a  ship,  not  in  possession  and  to  whom  no  credit 
is  given,  is  liable  for  the  repairs  of  tlie  ship  and  goods  supplied  for  her  use. 
There  are  two  modern  cases  decisive  as  to  this  question,  Annett  v.  Carstairs  (a), 
Jennings  v.  Griffiths  {b).  In  I  he  former,  which  was  an  action  by  the  master 
against  n  mort^fagee  of  a  ship  out  of  possession,  for  his  wages  and  disbursements. 
Lord  Ellevhorough  said,  "Title  has  nothing  to  do  with  these  cases;  we  must 
look  to  the  contract  between  the  parties :"  and  the  plaintiff  was  nonsuited.  In 
the  latter,  which  was  an  action  against  the  legal  owner  of  a  ship  for  repairSi 

(0)  3  Camph.  354.  (&)  1  B.  4*  JIT.  43. 
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AbboUy  C.  J.  told  the  jury  that  the  question  for  their  consideration  was»  '*  wera 
or  were  not  the  repairs  done  upon  the  credit  of  the  defendant,*'  nnd  thereupon 
the  plaintiff  8  counsel  chose  to  be  nonsuited.  Here  it  is  admitted,  that  the  repairs 
were  not  done  upon  the  credit  of  the  defendant.  These  decisions  were  not  new 
m  principle,  but  followed  the  rule  given  in  the  earlier  cases,  Jackson  v.  Ver* 
«fl«(a),  OUnnery  v.  BlacUburne  (fi)^  M'lver  v.  Humble  {c).  Where  repairs 
or  stores  are  ordered  by  the  master,  the  case  is  difierent ;  for,  ex  necessitate,  he 
19  the  agent  of  all  the  owners  if  employed  generally  by  them. 

Aiderion  and  JPaUeson  contri.  Wilkinson  was  not  in  the  situation  of  an 
^331  ^'^^'^^''y  niortgagee.  There  was  no  'covenant  by  him  to  reconvey  the 
•I  ship  to  the  Bowmans  upon  payment  of  the  money  due,  and  he  had  power 
to  retain  out  of  the  proceeds  of  the  ship,  when  sold,  all  such  sums  as  he  might 
be  compelled  to  pay  as  registered  owner.  By  the  4  G.  4,  c.  41,  5.  43,  (the 
register  act  in  force  at  the  time  of  this  transfer)  it  is  provided,  *'  that  whei-e  a 
transfer  is  made  by  way  of  mortgage,  or  for  the  purpose  of  effecting  a  sale  for 
payment  of  any  debt  or  debts,  that  shall  be  expressed  in  the  indorsement  on  the 
certificate  of  registry,  and  then  the  person  to  whom  such  transier  is  made  shall 
not  by  reason  thereof  be  deemed  an  owner."  No  such  statement  was  introduced 
in  this  case,  and,  therefore,  Wilkimon  became  owner,  and  liable  to  all  the 
responsibilities  of  an  owner.  All  the  cases  cited  were  of  a  mortgage  of  the  whole 
ship ;  and  it  makes  a  great  diflference  whether  the  ship  is  the  property  of  one  or 
several  owners.  Before  this  transfer,  H.  Bowman  was  employed  by  the  other 
owners  as  manager ;  and  as  he  continued  in  that  situation  afterwards,  he  was 
agent  for  WilHnwn  as  well  as  the  other  owners  in  all  matters  concerning  the 
ship.  The  real  question  in  this  cause  then  was,  not  whether  credit  was  given  to 
Wilkinson^  but  whether  credit  was  given  to  H.  Bowman  personally,  or  as  the 
representative  of  the  owners  of  the  ship.  If  the  jury  had  found  that  credit  was  given 
to  him  in  the  latter  character,  Wilkinson  would  have  been  liable.  The  case,  of* 
Jacluon  v.  Vernon  proceeded  upon  the  authority  of  Eaton  v.  Jaques  [d).  That 
case,  however,  was  expressly  overruled  in  Williams  v.  Bosanquef  (e) ;  and 
Jackson  v.  Vernon  was  much  shaken  by  the  observations  of  Lord  Kenyan  in 
Westerdell  v.  Dale  (/),  and  it  was  again  observed  upon  with  disapprobation  by 
,041  Abbott  C.  J.  in  Ihwson  v.  *  Leake  (g).  In  the  case  of  Frazer  v. 
-I  Marsh  {h)y  where  the  registered  owner  had  chartered  his  vessel  for  several 
voyages,  it  was  held  that  he  was  not  liable  for  stores  supplied,  because  he  could 
not  be  considered  as  owner. 

Lord  Tentbrobn,  C.  J.  It  appears  to  me  that  the  only  question  for  our 
consideration  is,  whether  the  repairs  done,  and  the  stores  supplied  to  the  ship  in 
question,  can  be  considered  as  having  been  done  and  supplied  under  the  authority 
of  Wilkmsony  either  express  or  implied.  Express  authority  there  certainly  was 
not.  Then,  do  the  facts  of  the  case  warrant  the  inference  of  an  implied  au- 
thority ?  It  appeared  that  the  order  was  given  by  H.  Bowman^  formerly  a  part 
owner,  who  had  parted  with  his  legal  interest  to  Wilkinson,  That,  however, 
was  partially  for  his  own  benefit,  and  not  wholly  for  Wilkinson^s.  Beyond  the 
monies  secured  by  the  bill  of  sale,  H»  Bowman  continued  interested,  although 
he  no  longer  had  a  legal  interest  in  the  ship,  and  upon  repayment  of  all  that  was 
due  he  might  have  had  his  share  of  the  5ihip  re-conveyed  to  him.  In  the  mean 
time  he  continued  to  manage  the  ship  as  before,  and  gave  the  orders  in  question 
as  if  no  such  bill  of  sale  had  been  executed.  During  this  period,  WUhinson 
never  interfered  with  the  concerns  of  the  ship,  and  it  is  impossible  for  us  to  say 
that  Bowman  had  his  authority  for  giving  those  orders.  There  are  certainly 
conflicting  dicta  and  authorities  upon  this  subject :  they  have  arisen  since  the  pass 
ing  of  the  register  acts,  which  appear  to  have  influenced  the  judgment  of  th? 

(«)  1  H.  BL  114.  (»>  Md.  117,  n.  {t)  16  East,  109. 

{dy  Dong.  4.15.  (#)  XB^ipB.  238.  if)!  T.  R.  306. 

{g)  JO,  if  R.  N.  P.  C.  52.  (A)  13  JS4MI,  338. 
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courts ;  I  cannot^  however,  tmderstand  how  f hose  staftites  affect  the  question. 
They  ^enable  a  person  to  ascertain  who  are  the  legal  owners  of  a  vessel,  r^^g^ 
but  that  might  have  been  ascertained  aliunde ;  and  if  the  legal  owners  ^ 
would  not  at  common  law  be  liable  to  such  demands  as  the  present  merely  on 
account  of  their  ownership,  I  cannot  think  that  they  are  so  by  reason  of  any 
thing  to  be  found  in  the  register  aets« 

Baylby,  J.  In  the  case  of  a  ship,  as  of  other  property,  aA  ageiit  may  make 
himself  or  his  principal  liable  for  repairs^  But  the  question  here  is,  whether 
Wilkinson  can  or  cannot  be  treated  as  oae  of  Bowman's  principals  ?  Where  a 
ship  is  under  the  management  of  the  master,  and  the  owners  divide  the  profits, 
the  master  is  prima  facie  agent  for  them  all  ,*  but  the  mere  lega(  ownership  doea 
tiot  make  any  person  liable  for  the  ship's  debts.  Ckinnery  v.  Blackbume  is 
the  first  case  upon  this  point ;  and  there  the  Court  seem  to  fnive  c6nsidered  that 
if  a  mortgagee  were  entitled  to  the  profits  of  the  ship^  he  would  be  liable  to  the 
debts.  Then  in  Jackson  v.  Vernon  it  Was  held,  that  a  mortgagee  was  not  liablfS 
fof  necessaries  supplied  to  a  ship  before  he  took  possession.  In  WesierdeU  v . 
Ikdey  Lord  Kenyon  appears  to  have  entertained  a  difl^rent  eij^ion ;  but  that 
point  was  not  decided,  and  Ikde  was,  independently  of  the  rtiortgage,  part-ownef 
of  the  ship,  and  he  was  charged  on  the  ground  of  that  ownership.  Since  that 
tidie  there  have  been  many  decisions  that  mere  ownership,  without  proof  of 
agency,  does  not  render  the  party  liable.  In  Young  v.  Btander  {a)i  and 
M*Iver  V.  Hunthle^  the  party  had  made  a  transfer  of  his  interest;  but  for  want 
of  compliance  with  certain  forms,  the  legai  ownership  i^mained  with  him,  and 
that  was  not  deemed  sufficient  to  make  *him  liable  for  the  ship's  debts.  Ina#« 
ftiuch,  then,  as  Wilkinson  had  merely  the  legal  ownership  as  mortgagee,  po^ 
and  H.  Bmcman  had  not  atiy  authorityi  dther  express  or  implied,  to  *- 
pledge  his  credit,  I  think  that  the  nonsuit  in  this  case  was  fight. 

HoLROY^  and  Littlsdalk,  Js.,  concurred. 

Rtfle  discharged. 

(a)  8  Ernst,  10. 


The  Duke  of  DEVONSHIRE  if,  LODGE.    Jun^  2i. 

Gt€mM  «f  0  not  birds  af  Wtr'rM. 

Tkespass  for  breaking  and  entering  the  free-chase  and  free^warren  of  the 
plaintiff,  and  killing  and  taking  away  hares,  pheasants,  grouse,  Asc.  Plea,  not 
guilty.  At  the  trial  before  Park  J.  at  the  Yorkshire  Summer  assizes  1820,  it 
f^as  proved  that  on  the  12th  of  August  1825,  the  defbndant  shot  some  grouse 
upon  land  the  owner  of  which  gave  him  leave  to  shcot,  but  over  which  the 
plaintifi*  claimed  a  right  of  free<<;hase  and  free^warren.  Various  objections  were 
taken  to  the  plaintifTs  right  to  maintain  the  action ;  and,  amongst  others,  it  was 
contended  that  grouse  are  not  birds  of  warren,  upon  which  the  cause  was  ulti* 
mately  decided.  The  learned  Judge  reserved  the  points;  and  the  plaintiff 
having  obtained  a  verdict,  a  rule  nisi  was  granted,  in  Michaelmas  term  1826, 
for  entering  a  nonsuit  upon  the  several  points  reserved  \  but  as  the  Court  gave 
an  opinion  upon  one  only,  the  discussion  which  took  pla<%  as  to  the  others  has 
been  omitted. 

The  Attorve^f-Geperal^  SoUcifor- General^  and  Brougham^  on  a  former  day 
in  this  term,  showed  cause.  It  is  difficult  to  'find  anv  reason  why  grouse  p^^- 
should  not  be  included  in  the  protection  given  to  other  birds  as  birds  of  ■- 
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Warren.  Bat  ManwxkTB  JFbrest  Law  and  AxtfingtafC^  case  (a)  are  relied 
upon  as  authorities  that  grouse  are  not  birds  of  warren.  In  Manwoody 
p.  362  (6),  it  is  said  that  the  beasts  and  fowls  of  warren  are,  "  hare,  coney, 
pheasant,  and  partridge  i*^  and  in  BarringUnCs  case  the  same  enumeration  of 
beasts  and  fowls  of  warren  is  given.  But  both  those  books  refer  to  the  follow- 
ing passage  in  1  List,  238:  '<The  beasts  of  parque  or  c\i9!aie  properly  e:ttend 
to  this  buck,  the  doe,  the  fox,  the  marten,  the  roe ;  but  in  a  common  and  legal 
sense,  to  all  the  beasts  of  the  forest.  There  be  both  beasts  and  Ibwk  of  the 
t^arren.  Beasts,  a$  hares,  conies,  and  roes ;  fowls  of  two  softs,  viz.,  tefrestres 
iHid  aquatites ;  terrestres  of  two  sorts,  silvestres  and  caiApestr^ ;  campostrcs, 
^  partridge,  quaile,  raile,  &c. ;  silvestres,  as  pheasant,  woodcock,"  &c.  Now, 
in  the  fiiNit  place.  Lord  Chke  makes  a  dtstitlctfon  betweeA  those  things  which  are 
in  a  pfopei^  sens6  called  beasts  and  birds  of  war  fen,  and  those  which  are  so  in  a 
common  «trd  legill  sense.  Secondly,  it  is  plaii!i  fhat  the  birds  which  he  men- 
fions  ai^  tnerely  put  as  instances,  and  the  asi^  of  the  &c.  demonstrates  that  in 
bis  dfifbfo£i  there  were  dther  birds  df  warretl  besides  those  specified.  At  all 
iSvents^  Ntanwood  and  BarringtorCn  case,  which  cite  ihxs  passage,  ar^  not  con- 
ibf'fnable  to  tC^  for  in  thetn  no  mention  is  mad6  of  qudile  and  raiie,  which  ar6 
iMcluded  iil  Lord  Cb^'s  enumeration.  It  is  <terfaihly  true  that  in  very  early 
lilVfes  grouse  are  never  mentioned,  probably  because  there  was  then  great  diflfi- 
edty  in  taliittg  them.  Netfibg  was  impfacticable  oil  the  moors,  and  the  nature 
fXg^  of  flie  ground  made  hawking  very  difficult  *a6d  dangerous.  But  by  the 
-I  slfittite  1  Jl  1  c.  27,  afler  a  recital  that  there  were  divers  good  laws 
fiiflicting  penalties  upon  those  who  should  With  a6y  gtm,  &c.  spoil  of  destroy 
the  game  of  pheasant,  partridge^  hearts,  tntflfard,  and  such  likdy  \n  sectioit  2  a 
pettakjr  is  imposed  upon  every  person  who  shall  with  a  gun,  4ec.  kill  or  destroy 
any  pheasant,  partridge,  &c.,  grouse^  heathcock,  moor'ganUy  ^.  There  they 
are  treated  as  game  of  the  same  nature  as  pheasant  and  partridge,  and  that 
statute  was  passed  about  the  time  when  Manwood  wrote. 

J.  WiUiamSy  Alderson^  and  Parke^  contri.  There  is  no  reason  to  suppose 
that  Mantoood  has  not  accurately  enumerated  the  beasts  and  birds  of  warren. 
The  ground  of  the  original  reservation  of  warren  was  for  hawking  by  the  king ; 
and  accsitrdin^y  we  find  thai  the  birds  and  beasts  of  Wafreti  were  ttlotse  Usually 
taken  by  long-winged  hawks.  It  is  also  observable  that  the  forest  laws  were  of 
Norman  origin,  atid  therefbre  might  tiot  bci  applied  \6  grouse,  which  aire  dtily 
known  in  Weat  Britain.     Mifiieotkl,  c.  1,  4.  p{d%  says^  <'  A  foteBt  is  not  a 

£M\6^^  f>lace  generally  for  all  manner  of  wi(d  beasts^  nor  fbr  all  manner  of 
wis,  but  only  &t  those  that  are  of  forresf  chitsd  and  warren ;"  and  he  af\er- 
waHs  Siiys4  *Mhe  beasts  and  fowls  df  #ftfrett  sir6  fhes6,  the?  hare,  coney, 
flheasanf,  atid  partridge,  and  none  othef  are  acdounted  beasts  or  fowls  of  wiir- 
fen.**  Mdfiwood  wrote  before  Lord  Cbke^  and  therefore  in  his  first  edition 
could  not  refer  to  the  1st  Inst.  In  subsequent  editions,  published  afYer  Man- 
wotxTs  death,  there  is  such  a  fefbrence,  bt<t  thdt  provcf^  nothing  agninsf  the 
•391  "^""^^y  of  the  author ;  and  the  alleged  inconsistency  between  ^Mdnwood 
J  and  the  authority  upon  which  he  is  supposed  to  have  relied  does  not  in 
teality  exist.  Manwood  does,  however,  give  an  aiilhority  for  his  list  of  birds  of 
warren.  In  c.  4,  «.  3,  he  repeats  the  enumeration  of  beasts  and  fowls  of  warreti, 
and  says  that  none  other  are  accounted  beasts  nor  fowls  of  warren  ;  and  for 
this  he  cites  the  Register  qf  Writs,  93,  the  Book  cf  Entries^  96,  and  Fitz.  If. 
B.  87.  He  then  gives  the  form  of  a  j?rant  of  free-warren,  and  adds :  "  And 
every  such  charter  would  be  very  uncertain  by  the  words  '  quod  ad  warrenam 
perlihet,*  if  it  was  not  certainly  known  what  were  beasts  and  fowls  of  warren  ; 
and  therefore  in  the  register  in  the  writ  of  trespass,  for  hunting  in  a  warren,  it 
is  averred  *  that  the  trespass  was  done  there  in  taking  or  driving  away  those 
beasts  or  fowls  which  are  beasts  and  fowls  of  warren,*  which,  as  Budaus  tells 

(J)  8  Ctt.  279.  (5)  4th  «ditiott.  (*j  Itt  edition. 
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us,  are  such  as  may  be  taken  by  long-winged  hawks ;  and  those  are,  the  hare, 
the  coney,  the  pheasant,  and  the  partridge."  The  statute  1  J.  1,  c.  27,  shows 
that  grouse  were  then  well  known  and  treated  as  game ;  if  therefore  they  had 
been  considered  birds  of  warren,  no  doubt  they  would  have  been  noticed  by 
Manwood,  Even  the  comprehensive  language  of  Lord  Coke^  in  1  lust,  233, 
does  not  include  grouse,  for  they  are  not  either  campestres  or  silvestres. 

Cur.  adv.  vuU, 
The  judgment  of  the  Court  was  now  delivered  by  Lord  Tbntbrdek,  C.  J., 
who,  after  shortly  stating  the  facts  of  the  case,  proceeded  as  follows :  The 
franchise  of  free-warren  is  of  great  antiquity,  and  very  singular  in  its  nature. 
It  gives  a  property  in  wild  animals ;  and  that  property  may  be  claimed  in  the 
land  of  another,  to  the  exclusion  of  the  owner  of  the  land.  Such  a  right 
*ought  not  to  be  extended  by  argument  and  inference  to  any  animals  not  r,  .^ 
clearly  within  it.  Now  there  is  not  any  one  book  in  the  law  which  has  >- 
mentioned  grouse  as  a  bird  of  warren.  Mantcood  confines  his  description  to 
two  species,  pheasants  and  partridges,  and  he  founds  his  doctrine  upon  old  writs 
and  entries,  and  in  them  birds  and  beasts  of  warren  are  not  mentioned  generally, 
but  are  specially  designated.  Perhaps  it  may  not  be  easy  at  this  distance  of 
time  to  say  why  one  species  should  be  a  bird  of  warren  and  not  another.  One 
reason  why  grouse  were  not  so  considered  may  be,  that  grouse  were  not  birds 
that  could  be  taken  by  any  of  the  ordinary  modes  of  sport  in  use  at  the  time 
when  this  franchise  had  its  origin.  Another  may  be,  that  those  birds  were 
known  only  in  some  parts  of  England.  Not  finding  these  birds  anywhere 
mentioned  as  birds  of  warren,  and  for  the  reasons  given,  not  feeling  it  right  to 
extend  the  franchise,  we  are  of  opinion  that  a  nonsuit  must  be  entered. 

Rule  absolute. 


Sir  OSWALD  MOSLEY,  Bart.,  v.  JOHN  WALKER.    June  28. 

The  lord  of  an  ancient  market  may,  by  law,  have  a  right  to  prevent  other  persons  from  sell- 
ing goods  in  their  private  houses  situated  within  the  limits  of  his  franchise. 

Where  such  a  market  had  been  from  ancient  times  held  in  a  public  street,  but  in  conse- 
quence of  the  increased  population  and  traffic,  persons  frequenting  the  market-place  were 
subjected  to  inconvenience  and  danger,  and  the  lord  had  permitted  part  of  the  market- 
place to  be  used  for  other  purposes  than  for  the  sale  of  articles  usually  sold  there ;  in  an 
action  brought  by  the  lord  against  the  owner  of  a  house  adjoining  to  the  market-place  for 
there  opening  a  shop  and  selling  goods,  but  who,  at  the  time  when  he  sold  the  goods,  had 
a  stall  in  the  market-place,  which  he  might  have  occupied ;  it  was  held,  that  it  was  pro- 
perly submitted  to  the  jury  to  find  whether,  from  the  state  of  the  market-place,  the  de- 
fendant had  a  reasonable  cause  for  selling  in  his  private  house;  and  a  verdict  having  been 
found  for  the  plaintiff,  the  Court  refused  to  grant  a  new  trial. 

Declabation  slated,  that  the  plaintiff,  on  the  1st  of  Janvary  1824,  and  long 
before,  was  and  from  thenceforth  had  been,  and  still  was  lawfully  ^possess-  p, .. 
ed  of  a  certain  market  holden  in  the  town  of  Manchester,',  in  the  county  *• 
of  Lancaster,  on  Tuesday,  Thursday,  and  Saturday  in  every  week  throughout 
the  year,  except  on  ChristmaS'day  and  New  Year*s  day,  when  they  respectively 
happened  on  Tuesday,  Thursday,  or  Saturday ;  for  the  buying  and  selling, 
amongst  other  things,  of  all  manner  of  fish  of  such  kinds  as  are  usually  bought 
and  sold  in  markets ;  and  of  all  liberties,  customs,  privileges,  tolls,  stallages,  and 
all  other  emoluments  belonging  thereto ;  and  had  during  all  that  time  provided 
proper  and  sufficient  stalls  in  the  market  for  such  persons  who  needed  and  re- 
quired the  same  for  the  sale  of  their  fish  on  Tuesdays,  Thursdays,  and  Saturdays ^ 
being  such  market  days  as  aforesaid ;  and  also  had,  and  of  right  ought  to  hav«, 
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the  correction  of  the  market ;  and  whereas  all  fishmongers  and  other  persons 
selling  their  fish  of  such  kinds  as  are  usually  sold  in  markets  on  Tuesdays^ 
Thursd/tys^  or  S-Uunlays^  or  on  any  of  those  days,  being  market  days  in  the 
town  of  Manchester^  ought  to  sell  the  same  in  the  open  public  market  there, 
and  not  in  any  private  houses,  shops,  or  buildings  in  the  said  town,  out  of  the 
open  public  market  there,  and  without  the  licence  and  authority  of  the  plaintiff; 
and  such  fishmongers  and  other  persons  selling  such  fish  on  those  days  in  the 
same  town  upon  any  stalls  placed  there,  ought  to  sell  the  same,  and  until,  dec. 
had  sold  the  same,  upon  the  stalls  of  the  plaintiff  there,  or  upon  stalls  placed 
there  by  his  permission,  paying,  therefore,  a  reasonable  sum  of  money  for  every 
stall  placed  there  fbr  that  purpose  by  the  plaintiff,  or  by  his  permission,  and 
made  use  of  by  such  persons  for  the  sale  of  their  fish  on  the  market  days  afore* 
said ;  and  thereby  the  plaintiff  had  and  enjoyed,  and  ought  to  have  continued  to 
have  and  enjoy,  great  profit,  &c.  Yet  the  defendant,  maliciously  contriving 
*421  ^^'^^  intending  to  prevent  the  plaintiff  from  enjoying  the  benefit  of  his 
^  market,  to  wit,  on  the  1st  of  January  1824,  and  on  divers  other  TVes- 
dayMf  Uiursdays^  and  Saturdays^  each  of  the  said  Utesdays^  Thursdays^  and 
Saturdays  being  market  days  in  the  town  o£  Manchester j  wrongfully  and  in- 
juriously exposed  to  sale,  and  sold  divers  large  quantities  of  his  fish  of  such 
kinds  as  are  usually  sold  and  exposed  to  sale  in  markets,  and  as  were  on  the 
sams  1st  day  of  January  1824,  and  on  the  said  other  Tuesdays^  Thursdays^ 
and  Saturdays^  being  market  days,  exposed  to  sale  and  sold  in  the  market  of 
the  plaintiff  so  holden  on  Tuesdays^^  Thursdays^  and  Saturdays  as  aforosaid, 
and  being  of  the  value  of  500/.,  in  certain  private  houses,  shops,  and  buildings 
in  the  same  town,  out  of  the  open  public  market  there,  and  not  upon  any  of  the 
stalls  of  the  plaintiff,  or  any  stalls  erected  by  the  plaintiff  or  by  his  permission, 
without  the  licence  and  against  the  will  of  the  plaintiff,  and  without  any  lawful 
authority  whatsoever,  to  the  manifest  injury  of  the  plaintiff,  and  to  the  great 
nuisance  of  the  said  market,  whereby  he  was  deprived  of  and  lost  great  part  of 
the  profits  of  his  stalls  and  stallage,  tolls,  &c.  which  he  otherwise  would  have 
had.     Plea,  not  guilty. 

At  the  trial  before  HuUock  B.,  at  the  Summer  assizes  for  the  county  of 
Lancaster^  1826,  the  following  documentary  evidence,  coming  out  of  the  plain- 
tifTs  muniment  room,  was  produced  by  his  steward,  in  order  to  prove  the  title 
of  the  plaintiff  to  the  market;  first,  an  inquisition  post  mortem  in  the  time  of 
Edward  I.  A.  D.  1282,  and  it  was  thereby  found  that  the  tolls  of  the  market 
and  fair  of  Manchester  were  worth  6/.  13«.  4^.,  and  that  Bobert  Gredey  was 
seised  at  his  death  of  the  manor  of  Manchester^  with  its  appurtenances,  and 
therein  of  lairs,  markets,  toUage,  stalla^,  and  profits  of  fairs  and  markets 
*431  *^^  ^^  demesne  as  of  fee,  as  part  of  the  duchy  of  Lancaster.  Secondly,  an 
-1  indenture,  A.  D.  1597,  38th  oC  Elizabeth^  whereby  John  Lacy^  in  consi- 
deration of  3500/.,  granted,  bargained,  and  sold  to  Nicholas  Mosletf^  alderman 
of  London^  and  Robert  Mostey^  his  heir  apparent,  the  said  manor  of  Manchester^ 
and  all  manner  of  courts,  markets,  tolls,  &c.,  in  fee.  Thirdly,  the  books  of  the 
court-leet  from  1582  to  1687,  and  from  1734  to  the  time  of  the  trial :  the  inter- 
vening book  was  lost.  It  appeared  by  entries  in  these  books,  that  inspectors  for 
fish  and  flesh  had  been  appointed  at  every  Michaelmas  session.  The  number 
varied  from  time  to  time ;  there  never  having  been  less  than  twelve  in  any  one 
year.  In  1825  there  were  twenty-one.  In  the  court  book  fbr  Michaelmas  1663 
there  were  amercements  for  offering  for  sale  unwholesome  flesh,  stinking  salmon, 
and  unsound  herrings.  It  was  then  proved  by  parol  evidence,  that  the  plaintiff 
or  his  ancestors  had  exereised  the  right  of  supervision  of  the  market  as  far  back 
as  the  memory  of  living  witnesses  could  go.  That  they  had  received  rent  for 
stalls  in  the  market,  and  that  the  inspectors  appointed  in  the  court-leet  had  seized 
unwholesome  fish  and  flesh  out  of  the  market-place.  It  was  further  proved,  that 
the  Manor  of  Manchester  was  co-extensive  with  the  township;  that  fish  was  sold 
OD  ereryday,  ekoo^  Sunday  smd  Christmas-day :  it  was  exposed  to  sale  in  the 
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old  market-place,  which  was  a  public  street,  and  in  no  other  place  with  tlie 
permission  of  the  Jord  of  the  murket.  It  was  frequently  very  much  crowded, 
and  persons  frequenting  it  were  much  inconvenienced  by  carriages,  and  the  stalls 
were  sometimes  knocked  down.  It  appeared  that  the  fishmongers  bad  made 
application  to  the  plaintifiTibr  more  space,  and  that  he  had  desired  his  steward 
to  &c  on  some  more  ^convenient  apo(t ;  and  that  he  hajd,  within  a  few  years,  r^.. 
expended  20,000/.  in  making  a  new  market-house  for  flesh  and  vegetables.  *-  " 
The  defendant  had  a  stall  in  the  fish-market  which  he  might  have  occupied  ta 
the  exclqaicNi  of  others  {  hgt  in  the  year  1826  he  took  an  old  house  out  of  tha 
marfeeCoplace,  but  adjoiniog  to  it,  and  opened  a  shop,  and  exposed  to  sale  and 
actually  sold  fish  there.  The  plaintiff  toid  him  he  could  not  permit  him  to 
expose  fisfa  for  sale  out  of  tlie  market,  but  the  doiendaat  insisted  he  had  a  right 
to  sell  in  hia  awn  house.  The  defendant  attempted  to  prove  that  fish  had 
been  sold  by  retail  in  shops  out  of  the  market-place ;  but  he  did  not  show 
that  it  was  ever  so  sold  by  r^il  with  the  knowledge  of  the  lord  of  the  market, 
or  that  there  was  any  fishmonger's  shop  in  Manchester  out  of  the  market.  It 
was  contended  on  the  part  of  the  defendant,  that  the  plaintiff  had  no  right,  as 
mere  grantee  of  a  market,  to  prevent  an  individual  from  selling  fish  in  his  private 
bouse,  out  of  the  market-piaoe ;  and  ussuming  that  such  a  right  might  exist,  there 
was  not  suificieQt  evidence  to  show  that  it  did  exist  in  the  present  case :  and, 
secondly,  that  the  plaintiff  could  not  recover,  because  it  appeared  that  there  was 
not  convenient  accommodation  Cbr  the  public  in  the  market.  The  learned  Jud^ 
told  the  jury  there  were  two  questions  for  their  consideration ;  first,  whether, 
from  the  state  g(  the  market-place,  the  defendant  had  any  reasonable  ground  (or 
quitting  his  stall,  and  selling  in  his  own  house  ?  and  upon  that  he  observed  that 
the  defendant,  when  applied  to  by  the  plaintiff,  did  not  allege  any  want  of  accom- 
modation in  the  market,  but  insisted  on  his  right  to  sell  in  his  own  house.  The 
second  question  was,  whether  they  were  satisfied  that  the  plaintiff  had  or  had 
*not,  as  lord  of  the  manor  and  market,  a  right  to  exact  stallage,  in  respect  p^^. 
of  all  fish  sold  in  Manchester^  although  it  was  sold  out  of  the  market-place?  *- 
and  he  directed  them  to  find  for  the  plaintiff,  if  they  thought  that  he  had 
established  such  exclusive  right,  and  that  the  defendant  had,  from  the  state  of 
the  market,  no  suflUcient  ground  fer  selling  in  his  own  house.  A  verdict  having 
been  found  for  the  plaintiff,  a  rule  nisi  for  a  new  trial  was  obtained  in  last 
Michaelmas  term,  on  the  ground  that  there  was  no  evidence  of  a  right  in  the 
plaintiff  to  prevent  other  persons  from  selling  in  their  own  private  houses ;  and, 
secondly,  that  the  plaintiff  not  having  provided  sufiicient  accommodation  for  tha 
public,  could  not  recover ;  and  Prince  v.  Leu;is  (a)  was  cited. 

The  Attomey'Gencral^  Starkie^  and  Parkej  now  showed  cause.  There  was 
suflicient  evidence  to  show  that  the  plaintiff  had  the  exclusive  right  stated  in  the 
declaration,  viz.  a  right  to  compel  all  fishmongers  to  sell  in  the  open  market- 
place, and  not  in  any  private  house ,-  and  that  question  was  properly  submitted 
to  the  jury.  Secondly,  the  plaintiff  wais  not  precluded  from  recovering  by  rea- 
son of  his  not  having  allowed  sufificient  space  for  persons  frequenting  the  market. 
As  to  the  first  point,  the  privilege  of  holding  a  market  is  in  its  nature  exclusive. 
The  privilege  is  beneficial  to  the  public  as  well  as  to  the  lord  of  the  market ; 
for  the  public  derive  an  advantage  from  the  supervision  exercised  by  the  lord  of 
the  morket,  in  respect  of  the  articles  there  brought  for  sale.  The  lord  derives 
an  advantage  from  the  tolls,  stallage,  &c. ;  but  neither  the  public  nor  the  lord 
could  have  the  full  benefit  of  the  market  unless  the  right  were  exclusive.  ^^.^ 
It  is  ^accordingly  well  established  that  where  the  franchise  of  a  market  ■- 
exists  a  private  person  cannot  sell  in  a  shop,  so  as  to  infringe  on  the  rights  of 
the  owner  of  the  market.  In  CKfton  v.  Chancellor  {h)  it  is  said  that  the  king 
cannot  grant  that  a  shop  shall  be  market  overt  (c) ;  and  that  is  adopted  by  Lord 
C.  B.  Omynsj  in  his  Digest y  tit.  Market  (£,)  and  2  EoU.  Abr.  123, 1.  M, 

(«)  fifi.^C.  903.  <^)  J!^r#,  e^.  (0)  t.  i.  t9 1^  itnng»n. 
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Wood's  InU.  208,  and  the  Friot'  qf  DunstaMe^B  case  (a),  are  to  the  same  efTcct, 
Indaed,  in  ali  the  xsases  where  a|i  actiou  for  damages  has  been  brought  for  an 
injury  tq  a  market,  where  oace  the  right  of  market  has  been  established,  the 
question^  whether  the  plaintiiT  is  eotitied  to  recover  has  been  reduced  to  this, 
whether  the  plaintiff  has  sustaiaed  any  damage  ?  It  has  been  assumed  in 
ail  the  cases,  that  the  privilege  is  in  iX^  nature  exclusive;  and  the  question 
(ifW  beep,  how  far,  at  what  distanoe  of  time  or  place,  another  party  can  exercise 
a  right  of  selling  without  prejudice  to  the  lord  of  the  market.  Several  suc^ 
^;ases  on  the  subject  a^  collected  in  Yanl  v.  Eird  (^).  Thus  it  has  been 
decided,  that  if  a  market  beJieU  on  the  same  day  within  certain  limits,  it  must  b^ 
intended  ua  law  to  be  to  the  damage  of  the  lord ;  but  if  it  be  on  a  difierent  day, 
thea  whether  it  is  injuxious  or  not  is  a  matter  of  evidence  for  the  jury.  Bu^ 
Mosley  V.  Chadwick  and  others^  JHnily  term  1762,  is  an  authority  expressly 
ia  point  to  show  that  the  plaintiff  in  this  case  is  entitled  to  recover.  That  was  aq 
action  by  an  ancestor  of  the  plaintiff  against  Chadwick  and  others  for  defrauding 
the  plaintiff  of  the  profits  of  his  market  by  erecting  another  market,  near  the 
*47i  plaintiff's,  for  selling  *flesh- meat  for  hire  and  reward,  without  the  licence  of 
*  the  plaintiff^  Upon  special  verdict  it  was  found  that  the  plaintiff  was  seised 
of  the  franchise  of  the  niarket,  and  that  the  defendant  erected  stalls  very  near 
his  market,  and  tcy>k  mooey  in  the  nature  of  rent  for  those  stalls,  and  that  the 
profits  of  the  plaintiffs  market  were  thereby  diminished  ;  the  Court,  af\er  argu- 
QMnt,  gave  judg^tent  for  the  plaintiff,  (c)     Assumiog  that  it  does  not  follow 

(a)  11  Al  6,  19  0,  and  cited  ia  tlie  case  of  the  Citg  of  X^ndon,  8  Co,  127. 
ih)  2  Sound,  172. 

(e)  The  following  note  of  the  judgment  of  the  Court  of  King's  Bench  in  MosUy  v.  Chad' 
witi  and  otksrSf  was  read  by  the  Ationuf'Chneral. 

Lord  MatitJUld,  C.  J.    This  is  an  action  upon  the  case,  brought  by  Sir  John  ParAcr 

Mo»Uy  against  tfaie  defendants;  and  it  was  for  depriving  and  defrauding  the  plaintiff  of  the 

profits  and  emoluments  of  his  market  by  erecting  another  market  in  a  certain  place  near 

the  plaintiff's  market,  for  selling  and  exposing  to  sale  flesh-meat,  for  hire  and  reward,  with- 

OQt  ttie  licence,  and  against  the  will  of  the  plaintiff.     There  is  a  special  verdict,  and  the 

result  of  that  special  verdict  is,  that  the  plaintiff  was  seised  of  a  franchise  for  holding  a 

market,  and  that  the  defendants  erected  about  140  stalls  verv  near  his  market,  but  that  they 

took  no  toll:  they  had  no  pretence  of  a  pie-poudre  court;  they  had  no  clerk  of  the  market; 

and  they  only  took  money  in  the  nature  of  rent  for  the  stalls  which  they  had  erected.  The 

question  was,  Whether  this  action  would  lie,  or  whether  it  was  a  damage  ?  and  the  special 

verdict  finds,  that  there  was  a  diminution  of  the  profits  of  the  plaintiff  arising  from  the 

nvrket,  to  the  amount  of  00/.,  but  the  amount  of  the  sum  is  not  material ;  and  the  great 

^estion  which  arose  out  of  the  special  verdict  was.  Whether  an  action  would  lie  by  tha 

owner  of  such  a  niarket  .against  another,  who  only  made  a  rent  of  his  own  land  applied  to 

the  use  of  selling,  which  wm  a  lawful  act,  and  took  nothing  that  amounted  to  an  usurpation 

of  a  franchise  upon  the  crown  7    Upon  consideration,  we  are  of  opinion,  that  we  are  bound, 

by  the  authorities  cited  in  this  case,  to  say,  that  this  was  a  damage  that  carried  with  it  that 

sort  of  injury  that  is  sufficient  to  support  an  action.    The  principal  authorities  that  were 

cited,  we  think,  conclude  the  question.     In  Br,  Abr,  tit.  Preseriptionj  pi.  98,  there  is  cite^^ 

a  case  from  the  Year  Books  of  the  11  Hen,  6,  pi.  13.    That  was  an  action  of  trespass  by  the 

prior  of  Duttstavle^  alleging,  that  wheroas  he  and  his  predecessors,  time  out  of  mind,  had 

held  the  market  in  Duuxt^*  such  a  dayi  and  had  the  correction  of  the  market,  and  the 

botchers  who  sell  victuals,  should  sell  io  the  high  street,  upon  the  stalls  in  the  market  by 

him  assigned  for  them,  for  which  the  plaintiff  had  one  penny  a  day  for  every  stall,  and  that 

the  defendant  Aold  in  hit  A9M9«,('>  by  which  the  plaintiff  lost  the  advantage  of  his  stallage, 

and  the  correction  and  so  forth  of  the  market;  and  this  was  admitted  to  be  a  good  prescript 

tiofl.    The  defendant  prescribed  that  he  and  all  householders  used  to  sell  in  their  houses, 

and  the  Court  was  of  opinion,  that  that  allegation  by  the  defendant  wot  a  bad  prescription. 

If  a  man  has  a  market  io  one  part  of  the  town  of  Dunstable^  the  inhabitants  of  the  other 

parts  of  the  town  cannot  erect  new  houses,  and  in  their  houses  and  stalls  sell  merchandise  $ 

Sat  this  is  to  the  damage  of  the  market,  as  in  the  2  Edw.  2,  is  admitted.    In  2  Roll,  Abr, 

tit.  Mariei  (B),  pi.  1,  it  is  laid  down,  if  a  man  has  a  fair  in  a  certain  place,  those  wh^ 

have  their  houses  near,  adjoining  to  the  fair,  cannot  lawfully  open  their  shops  to  sell  the 

ttouDodities  in  the  iair,  but  stallage  is  due  for  them,  for  they  cannot  take  the  benefit  of  the 

^  htha  fear  Book  he  is  stated  to  have  done  thia  oecuiitf  and  t9  have  procured  oihMrt  i§ 
d^tieHJU, 
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*that  where  there  is  a  grant  of  a  market^  the  grantee,  as  a  consequence 
of  law,  has  a  right  to  prevent  the  owners  and  inhabitants  from  selling  in  theii 
private  houses,  *within  the  precinct  of  his  market,  still  such  a  right  may  |-,^g 
have  been  granted,  and  the  evidence  of  the  exercise  of  the  right,  in  this  *■ 
case,  was  suHicient  to  show  that  such  was  the  nature  of  the  grant  in  this  case ; 
(or  the  inspectors  of  the  market  seized  unwholesome  fish  out  of  the  market- 
place, and  it  appeared  that  there  was  not  in  Manchester  any  fishmonger's  shop 
except  in  the  market-place. 

Then,  as  to  there  not  being  sufficient  accommodation  for  the  public  in  the 
market,  it  is  no  answer  to  the  action,  because  the  defendant  had  a  stall  in  the 
market-place,  and  might  have  occupied  that  stall  at  the  very  time  when  he  was 
selling  Bsh  in  his  shop.  This  case  is,  therefore,  distinguishable  from  Prince  v. 
Lewis  (a),  for  in  that  case  there  was  not  room  for  the  defendant  on  ordinary 
occasions,  and  he  had  no  notice  that  there  was  room  in  the  market  for  him  on 
the  particular  occasion  when  the  alleged  cause  of  action  arose. 

Gurney^  Patteson^  and  Wigktman^  contri.  It  was  not  distinctly  lefl  to  the 
jury,  whf^ther  a  person  could,  with  "^a  reasonable  regard  to  his  own  safety,  r^.^ 
place  himself  in  the  market,  and  sell  his  goods  there.  The  evidence  showed  •■ 
that  the  market  was  very  much  crowded,  and  that  the  stalls  were  frequently 
knocked  down  by  carriages.  The  market-place  was  not  only  inconvenient  but 
dangerous.  Here  the  plaintiff  being  lord  of  the  manor,  which  was  co-extensive 
with  the  township,  might  have  held  the  market  in  any  place  within  the  township. 
Then  as  to  whether  the  lord  has  a  right  to  prevent  a  man  from  selling  in  his 
own  private  house?  it  may  be  questionable  whether  any  such  right  can  exist  in 
point  of  law.  This  is  distinguishable  from  the  Pri4}r  qf  DunsUible^a  case  (6), 
for  there,  another  market  was  set  up.  That  case  only  establishes  that  if  there 
be  a  grant  of  a  market  in  one  part  of  the  town,  the  inhabitants  of  another  part 
cannot  erect  a  new  market,  and  there  sell  their  goods,  because  that  is  to  the 
damage  of  the  lord  of  the  market.  In  most  of  the  cases  the  lord  was  deprived 
of  his  toll.    That  appears  to  have  been  so  in  the  Dorking  Market  case,  from  the 

ifiiir  without  payini^  the  duties  which  belong  to  the  person  who  has  the  property,  n«  deter- 
mined in  MiehaelmiSf  19  Jar,  2,  in  Newinton  Fftir  rase,  BriUoUy  159,  c.  63,  and  BractoUy 
lib.  4,  c.  46,  fol.  235,  show  that  a  new  market  cannot  be  erected  in  the  vicinity  of  an  old 
one  without  a  fresh  f^rant.     In  the  case  of  Yard  v.  Portl,  in  2  Sattnd,  172,  and  1  Levina^ 
296,  which  is  a  case  almost  directly  in  point  with  the  present,  upon  which  we  lay  irrcat 
stress  in  the  judgment  I  am  now  delivering,  the  declaration  stated,  that  the  plaintiff  was 
seised  in  fee  of  a  market  upon  every  Wedtissday^  for  buying  and  selling  all  goodn,  and  so 
on,  together  with  tollage,  stallage,  and  pickage,and  all  other  profits,  commo<lities,  and  emol- 
uments whatsoever  to  the  said  market  belonging,  and  that  the  defendants,  without  any  law- 
ful warrant  or  authority,  at  A»hhvrtou^  which  is  within  seven  miles,  erected  a  new  market 
upon  every  Tn^sda^y  and  continued  the  said  markets  so  newly  erected  till  the  time  men- 
tioned in  the  declaration,  whereby  a  great  quantity  of  the  goods  in  the  said  mark'*!  so  newly 
erected  were  sold,  to  the  great  damage  of  the  plaintiff,  and  the  great  nuisance  of  his  market, 
and  by  reason  whereof  the  plaintiff  lost  the  toll,  stallage,  and  other  profits  and  emoluments, 
which  he  should  have  had.     It  is  to  be  observed,  that,  in  this  case,  there  was  no  allegation 
that  the  defendant  took  toll,  or  had  a  court  of  pie-pondre,  or  anything  which   would  have 
amounted  to  an  usurpation  of  a  franchise  upon  the  crown.     Twitdan  said,  if  he  had  had  a 
patent  to  levy  his  market,  perhaps  it  would  have  been  more  doubtful ;  but  it  appeared  that 
the  defendant,  without  an^  lawful  warrant  or  authority,  that  is  to  say,  without  patent  or 
prescription,  had  levied  this  market,  to  the  nuisance  of  the  plaintiffs,  which  was  an  ancient 
market,  and,  therefore,  the  defendant  was  an  apparent  wrong-doer,  and  had  no  colour  for 
doing  so;  and  judgment  was  given  for  the  plaintiff.     In  the  case  of  The  King  v.  Mar^den^ 
3  Burr,  1818,  Wifmot,  J.,  says,  the  reason  why  a  fair  and  market  cannot  be  holden  without 
a  grant,  is  not  merely  for  the  sake  of  promoting  traffic  and  commerce,  but  for  th(*  like  rea- 
son as  in  the  Roman  law,  for  the  preservation  of  order  and  prevention  of  irregular  behaviour. 
tJbi  est  multitudo  ibi  debet  esse  rector.    The  crown  will  not  grant  a  fair  and  market  with- 
out a  writ  of  ad  quod  damnum;  and  if  it  do,  the  owner  of  another  market  may  bring  an 
action  or  scire  facias  against  the  grantee,  and  the  argument  must  conclude,  a  fortiori,  against 
a  mere  wrongdoer,  rather  than  against  the  person  colourably  claiming  under  a  grant  from 
the  crown.    Upon  these  aatbonties,  we  are  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover. 

(a)  SB.irC.  363.  (h)  11  H.  6, 19  a. 
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obBerrations  made  upon  it  by  Lord  Etknborough  in  the  Bailifi  (f  ThM^\.€sbury 

▼.  Diston  (a).     [Lord  Thnterden^  C.  J.     Lord  EUenborovgk  must  have  meant 

•tallage:  it  was  not  necessary  for  him  to  distinguish  toll  from  stallage.]     Toll  is 

not  incident  to  a  market,  but  the  subject  of  specific  grant ;  stallage  is  derived 

from  the  right  to  the  soil,  and  so  is  pickage.     In  Com.  Ijig,^  tit.  Market,  (F)  2, 

this  is  laid  down,  ^*  The  owner  of  a  house  next  to  a  fair  or  market  cannot  open 

his  shop  for  selling  in  a  market,  tciUunU  payment  of  stallage;  for  if  he  takes  the 

benefit  of  the  market,  he  ought  to  pay  the  duties  there."     This  is  said  to  have 

#e|-i  *been  so  ruled  by  the  court  in  the  NncingUm  Fair  case,  contrary  to  the 

-■  opinion  of  Doddridge,  J.    In  Vin,  Abr,,  tit.  Market,  it  is  said,  "  If  a  perso.i 

has  a  shop  near  a  (air  or  market,  he  may  sell  there,  on  payment  of  stallage, 

bat  not  otherwise."    In  the  Dorking  Market  case,  referred  to  in  77te  Bailiffs  cf 

Ihckdntry  v.  BrickneU  {h\  it  appeared  that  a  man  had  fitted  up  an  inner 

room  in  a  public-house,  and  pitched  and  sold  com  there,  not  merely  his  own 

com,  but  that  of  others.    That  was  setting  up  another  market.     It  by  no  means 

follows  from  the  nature  of  a  grant  of  a  market,  that  the  lord  shall  have  a  right 

to  prevent  others  from  selling  in-their  own  private  houses  in  or  near  the  market ; 

and  although  a  private  person  may  have  the  right  to  sell  in  his  own  house  a 

commodity  usually  sold  in  the  market,  he  cannot,  therefore,  set  up  another 

market.     Now  it  is  a  great  benefit  to  a  grantee  to  have  a  right  of  market  in  a 

place  where  another  cannot  interfere  with  him.    The  plaintiff  does  not  complain 

that  the  defendant  set  up  another  market,  but  merely  that  he  sold  gOods  in  his 

own  house.     In  the  Prior  cf  DunstMe^s  case  the  defendant  was  charged  with 

procuring  other  persons  to  sell  in  his  own  house.    That  was  setting  up  another 

market,  and  in  that  respect  it  resembled  the  case  of  the  Dorking  Market. 

Lord  Tkntbbden,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged.  We  are  not  called  upon,  on  the  present  occasion,  to  lay  down  as  a 
*S21  S^'^^'^'  ^^  ^^^  principle  of  law,  that  the  grant  of  a  market  for  the  *sale 
-1  of  certain  things  necessarily  carries  with  it  an  exclusion  of  the  right  of 
sale  of  similar  commodities  in  a  private  house,  whether  the  market  is  convenient 
or  not,  because,  admitting  it  to  have  been  a  question  of  fact,  whether  the  lord 
of  the  market  had  that  exclusive  right  on  the  present  occasion,  the  evidence 
abundantly  shows  that  Sir  Osteoid  Mosiey  had  that  right ;  and  the  verdict  of 
the  jury,  given  upon  that  evidence,  decided  the  question  of  fact,  which  was  dis- 
tinctly left  to  them.  Indeed  it  is  a  most  extraordinary  circumstance,  that  in 
such  a  populous  town  as  Manchester  the  defendant  should  not  have  been  able 
to  prove  half  a  dozen  instances  of  shops  having  been  continually  open  for  the 
sale  of  fish.  The  want  of  such  an  convenience  in  such  a  place  as  Manchester 
Bppears  to  me  abundantly  to  show  that  the  exclusive  right  of  the  lord  must  havo 
been  known  and  recognized. 

Another  point  made  was  as  to  the  insuflliciency  and  inconvenience  of  the 
market  itself,  in  the  place  where  it  is  holden.  As  to  that  insufficiency,  the  de- 
fendant has  no  ground  of  complaint,  for  he  had  a  stall  which  he  might  have 
used  at  the  time  when  he  sold  fish  in  his  private  house.  As  to  its  inconvenience, 
it  appears  that  the  market  is  holden  in  that  place  where  in  ancient  time  it  had 
been  holden ;  not  in  a  place  convenient  for  a  market  certainly,  but  in  the  public 
street,  where  most  ancient  markets  were  held.  In  modern  times  many  market- 
places or  houses  have  been  built  adjoininp^  to,  or  a  little  way  removed  from  the 
street,  but  formerly  all  markets  were  holden  in  the  public  streets.  And  if  the 
ancient  market  has  been  held  in  the  public  street,  can  we  say  that  because 
tK«i  population  and  commerce  have  ^increased,  and  that  a  greater  number  of 
•I  carriages  pass  through  the  street  in  modern  times  than  passed  in  ancient 
times,  the  lord,  therefore,  is  to  lose  his  franchise  ?  If,  indeed,  it  could  have 
been  proved  that  any  complaint  or  remonstrance  had  been  made  to  the  lord  on 
the  anl]ject,  as  he  has  the  power  to  hold  the  market  in  any  part  of  Manchester^  be 


(a)  «  East,  438.  (4)  2  Taunt.  133. 
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being  the  lord  of  the  manor  and  owner  of  the  soil ;  and  that  afier  complaint  and 
remonstrance  on  the  part  of  persons  frequenting  the  market,  he  had  persisted 
to  hold  the  market  in  this  place  when  he  might  have  holden  it  elsewhere,  there 
might  have  been  some  foundation  for  the  argument  addressed  to  us  on  the  part 
of  the  defendant,  but  in  the  absence  of  any  such  proof,  I  think  that  the 
Court  ought  to  maintain  this  ancient  right ;  for  as  a  general  rule,  I  think  that 
|ill  ancient  rights  and  ancient  establishments  ought  to  be  upheld  by  us,  as 
far  as  by  law  they  may.  Upon  the  whole,  I  am  of  opinion  the  rule  must  be 
discharged. 

Bay  LB  Y,  J.  The  only  doubt  which  I  have  entertained  as  to  any  part  of  this 
case  related  to  the  right  claimed  by  Sir  Oswald  Mosl^  to  exclude  all  per- 
sons from  selling  in  their  own  houses  such  commodities  as  were  usually  sold 
in  the  market.  The  case  of  Modey  v.  Chadiwick  does  not,  as  it  seems  to  me, 
advance  the  argument  upon  that  point.  It  was  there  decided,  that  the  lord 
having  a  right  of  market  in  a  particular  place,  a  stranger  could  not  lawfully  set 
up  what  in  reality  was  a  diflerent  market  in  that  place.  But  the  exclusive  right 
claimed  may  by  law  exist,  and  the  question  was,  whether  upon  the  evidence  the 
franchise  of  the  plaintiff  ^entitled  him  to  that  exclusive  right.  Of  that  r^. . 
there  was  abundant  evidence,  for  where  there  is  a  grant  of  a  franchise,  the  '- 
exercise  of  the  right  under  the  grant  is  evidence  of  the  nature  and  extent  of  the 
right  of  the  grantee.  Grenerally  speaking,  where  a  market  is  granted  to  a  particular 
individual,  he  may  cither  permit  every  place  within  the  specified  limits  of  the 
market  to  be  the  place  where  articles  may  be  sold,  or  he  may,  if  he  thinks  fit,  fix 
upon  a  particular  place  within  which  the  sale  shall  take  place ;  and  he  may  say 
that  different  places  shall  be  appropriated  to  the  sale  of  different  articles;  and  he 
may,  in  the  first  instance,  if  he  thinks  fit,  exclude  every  private  house,  and 
prevent  the  owner  from  selling  within  that  private  house  any  of  those  articles. 
But  then  it  is  always  a  question  of  fact  whether  there  has  been  in  the  particular 
instance  such  an  exclusion  or  not,  and  such  an  appropriation  of  a  particular  place. 
In  this  case  it  did  at  first  appear  singular,  that,  in  so  large  a  place  as  Munches* 
ter^  fish  and  butcher's  meat  should  be  excluded  from  sale  in  private  houses.  The 
evidence  in  the  cause  was  however  sufficient  to  show  that  there  had  been  in  fact 
such  an  exclusion,  and  the  authorities  establish  that  by  law  such  an  exclusion 
may  take  place.  The  case  of  the  Prior  of  Dunstable  is  an  ancient  authcNrity 
on  that  point,  and  it  is  recognized  by  Liord  C.  B.  Comyn  in  his  Digest,  tit. 
Market.  InCurtceny,  SaQceld  (a)  it  was  decided,  that  the  lord  of  a  market 
might  determine  in  what  part  of  the  township  it  should  be  held,  and  might  shift 
it  from  place  to  place,  or  confine  the  right  of  holding  the  market  to  a  particular 
place.  Now  if  he  has  a  right  to  confine  it  to  a  ^particular  place,  he  ry.« 
may  exclude  every  private  house,  and  require  that  every  person  shall  *- 
cease  to  sell  or  expose  his  wares  for  sale,  except  within  those  limits  in  which  he 
determines  that  they  shall  be  sold  or  exposed  for  sale,  and  subject  them  to 
such  burdens  and  such  examination  as  other  articles  exposed  to  sale  within  those 
limits  are  subject  to.  Then  if  that  point  be  removed,  the  only  question  is,  Was 
there  or  was  there  not  negligence  on  the  part  of  the  lord  in  not  providing  better 
accommodation  for  persons  from  time  to  time  resorting  to  the  market  t  I  take 
it  to  be  implied  in  the  terms  in  which  a  market  is  granted,  that  the  grantee,  if 
he  confine  it  to  particular  parts  within  a  town,  shall  fix  it  in  such  parts  as  will 
from  time  to  time  yield  to  the  public  reasonable  accommodation;  and  that  if  the 
place  once  allotted  ceases  to  give  reasonable  accommodation,  he  is  bound,  if  he 
lias  land  of  his  own,  to  appropriate  land  on  which  to  hold  it;  or  if  not,  to  get 
land  from  other  people  in  order  that  the  market  which  was  originally  granted 
for  the  benefit  of  the  public,  as  well  as  for  the  benefit  of  the  grantee,  may  be 
efiectually  held  ;  and  that  the  public  may  have  the  benefit  which  it  was  origi- 
pally  mtended  they  should  derive  from  it.    That  was  a  question  for  the  jury, 

(a)  3  Ea$t^  538. 
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and  in  this  case  it  appears  to  have  been  left  iairly  and  properly  to  them.  Wbe- 
tber  I  miglit  have  come  to  the  same  ooDclusion  is  a  different  question ;  but  the 
jury  hs?ing  the  matter  left  to  their  considerationi  found  that  no  blame  was  impu- 
table lo  the  lord  of  the  manor  in  this  respect. 

HouioTP,  J.    I  am  also  of  the  same  opinion.    I  think  both  those  points  were 
^^^  properly  left  to  the  jury,  and  I  *cannot  say  that  they  have  come  to  a 

-I  wrong  conclusion  so  as  to  authorize  us  to  set  aside  the  verdict.  If  tbe 
question  in  this  case  had  been,  whether,  where  the  lord  has  a  right  to  a  market, 
it  follows  as  a  necessary  consequence  of  law  resulting  from  such  right,  that  he 
naj  prevent  persons,  being  inhabitants  of  the  place,  from  selling  in  private 
hooses,  ly  for  one,  should  have  hesitated  before  I  acceded  to  that  proposition ;  but 
I  think  such  a  light  may  exist,  wherever  there  is  an  ancient  right  to  a  market 
either  by  grant  or  piMcription.  I  am  bound  to  say  that  the  right  may  exist  in 
law  so  as  to  go  to  thie  exclasion  of  others.  The  King  may  grant  a  right  of  market 
at  the  present  day  in  case  it  is  beneficial  to  the  public.  But  where  the  King 
grants  a  new  right  of  market  for  butcher-meat  or  fish  in  a  place  where  there  are 
persons  carrying  on  the  trade  of  a  butchac  or  firbmonger,  it  by  no  means  fol- 
lows that  the  grantee  can  compel  them  to  come  to  the  market,  and  to  desert  their 
ancient  mode  of  carrying  on  their  trade.  I  feel  a  gceat  difficulty  in  saying  that 
it  follows  as  a  consequence  of  law,  that  in  such  a  case  tbe  lord,  having  a  rig^ 
of  market,  may  or  can  compel  persons  who  are  inhabitants  of  the  place  to  come 
to  his  market  The  question  whether  he  could  do  so  must  depend  upon  the  fact, 
whether  the  market  be  an  ancient  market.  If  tbe  market  bo  an  ancient 
market,  and  the  lord  at  all  times  appears  to  have  prevented  a  sale  iift  private 
houses,  the  exercise  of  such  a  control  is  evidence  of  the  right.  I  think  iii  this 
case  the  evidence  established  such  a  right. 

Rule  discharged. 
*571      *^^  moving  for  the  rule.  Brougham  intimated  that  he  should  also  move 

•>  in  arrest  of  judgment,  on  the  ground,  that  by  an  old  statute  (a),  the  holding 
of  a  market  on  certain  feast-days  (Ascension-day  and  Good  Friday)  was  pro- 
hibited ;  and  that  all  the  counts  in  this  declaration  alleged  the  market  to  be  held 
on  certain  specified  days  in  the  week,  without  any  exception  as  to  those  feasts. 
But  Fatieson  now  admitted,  that  the  case  of  Uomyns  v.  Boyer(b)  was  an 
authority  to  show,  that  where  the  law  raises  the  exception  it  need  not  be  stated 
in  pleading. 

(«)  27  B^n.  «,  e.  S.  (i)  Cro.  EHm.  485. 
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k  verdict  hsving  been  fonnd  for  the  defendtnt,  and  s  mle  for  t  new  trial  obtained,  ihe 
craie  was  Teferred  to  a  barrister,  and  the  coati  of  the  caase  were  to  be  in  his  discretion. 
He  Iband  that  the  plaintifi  were  entitled  to  recover,  and  ordered  the  defendants  to  pay 
tbe  costs  of  the  cause :  Held,  that  the  plaintifls  were  not  entitled  to  the  costs  of  the  first 
trial. 

Tan  was  an  action  of  trover  brought  to  recover  three  barges,  being  the  pro- 
perty of  the  bankrupt  before  his  bankruptcy,  but  which  had  been  conveyed  to 
the  defendants  by  a  deed  which  the  plaintiffs  contended  to  be  fraudulent  for 
Qodue  preference.  At  the  Summer  assizes  for  the  county  of  Onester  1826,  the 
defendanto  obtained  a  verdict.  In  the  Michadmoi  term  following  a  rule  nisi 
:fer  a  new  trial  was  obtained,  and  the  parties  agreed  to  refer  the  cause  to  a  bar- 
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The  dock  estates  within  the  parish  of  Liverpool  are  vested  in  the  mayor, 
aldaimen,  bailiffs,  and  common  council  of  Liverpool^  as  trustees  of  the  docks 
and  harbour  o^  Liverpool^  by  virtue  of  several  acts  of  parliament  (viz.  8  Annt^  c. 
12,  3  G.  1,  and  11  G.  2,  c.  32,  2  G.  3,  c.  86,  25  G.  8,  c.  15,  30  O.  3,  c.  59, 
and  51  G.  8,  c.  143,  all  of  which,  excepting  the  second,  are  public  acts),  and 
consist  of  a  large  quantity  of  land,  to  the  extent  of  100  acres.  Pftrt  of  those 
estates  was  granted  voluntarily  by  the  corporation  of  lAverpool^  part  was  sold 
by  that  body  to  the  trustees  for  a  pecuniary  consideration,  and  other  parts  have 
been  purchased  by  the  trustees  from  private  individuals,  according  to  the  powers 
given  to  them  by  the  said  acts.  Before  the  construction  of  the  present  works 
part  of  the  land  was  waste,  both  above  and  below  high-water  mark,  but  other 
parts  consisted  of  lands  and  buildings  in  the  occupation  *of  individuab  r^an 
rated  to  the  relief  of  the  poor  of  the  said  parish.  '- 

The  dock  estates  at  present  consist  of  several  wet  docks,  in  which  /essels 
may  be  constantly  afloat,  dry  basins,  that  is  to  say,  dry  at  low  water,  wharfs, 
piers,  slips,  cranes,  weighing  machines,  offices,  and  yards  for  storing  goods,  and 
other  conveniences  requisite  to  form  a  complete  dock ;  and  the  trustees  are 
authorized  to  receive  large  sums,  under  the  name  of  dock  rates  and  duties,  for 
the  accommodation  of  vessels  in  the  said  docks,  by  virtue  of  the  said  acts  of 
parliament. 

The  trustees  manage  the  dock  estates  by  their  servants  and  agents,  who 
receive  and  account  to  them  for  the  dues  and  profits  arising  as  aforesaid,  and  no 
part  of  the  estates  and  premises  above  assessed  is  let  off  to  other  persons. 

With  regard  to  the  application  of  the  monies  received  as  dock  duties,  it  is 
enacted,  by  the  8  Anne^  c.  12,  s,  0,  above  referred  to,  under  which  the  first 
dbck  was  built,  **  that  all  and  every  such  sum  and  sums  of  money  that  shall  be 
raised  and  received  by  the  duties  aforesaid,  after  payment  of  the  expenses  of 
collection,  shall  be,  by  the  trustees  for  the  time  being,  applied  and  disposed  of  to 
the  building  and  repairing  the  said  new  dock  or  basin,  and  other  works,  and 
for  the  securing,  preserving,  and  maintaining  the  said  dock  or  basin  and  har- 
bour of  Liverpool^  and  to  no  other  use  and  purpose  whatsoever.^  By  the  same 
section  the  collector  of  the  dock  duties  is  requited  to  keep  accurate  accounts  of 
all  his  receipts  and  disbursements. 

By  the  fifteenth  section  of  the  same  act  nine  commissioners  are  appointed  for 
the  inspection  of  the  accounts,  which  commissioners  '<  shall  and  may  order 
*and  appoint  all  such  monies  which  shall  rest  due  upon  such  account  to  t^^^m 
be  laid  out  and  expended  to  and  for  the  uses  and  purposes  in  the  act  men-  ** 
tioned,  and  to  and  for  no  other  use  whatsoever.** 

By  the  fourth  section  of  the  11  O.  2,  c.  32,  passed  for  building  another  dock, 
it  is  enacted,  **  that  there  shall  be  twelve  commissioners  to  inspect,  audit,  and 
adjust  the  account  of  all  the  collectors*  receipts  and  disbursements  of  all  the 
monies  collected  and  levied  by  virtue  of  the  former  act  and  that  act,  who  shall 
be  invested  with  such  and  the  same  powers  and  authorities  in  all  respects,  and 
to  all  intents,  constructions,  and  purposes,  as  were  given  to  and  vested  in  the 
commissioners  appointed  in  pursuance  of  the  former  acts,  or  either  of  them.** 

By  the  51  O.  3,  c.  143,  s,  125,  the  mode  of  appointing  the  commissioners  is 
altered,  but  the  electors  are  authorized  to  appoint  them  as  commissioners,  for 
the  purposes  in  this  and  the  former  acts  mentioned. 

By  the  11  G.  2,  c.  32,  s.  8,  all  the  collectors  of  dock  duties  are  required  to 
keep  regular  accounts  of  their  receipts  and  disbursements,  and  to  produce  the 
same  to  the  commissioners  when  ordered  ;  and  by  the  ninth  section  of  the  same 
act,  the  treasurer  of  the  dock  duties  is  required  to  print  his  account  yearly,  the 
expense  of  such  printing  to  be  deducted  out  of  the  dock  duties,  and  to  deliver  a 
copy  to  any  such  person  paying  dock  duties  as  shall  require  the  same. 

All  the  dock  rates  pa3rable  by  the  former  acts  of  pariiament  were  repealed  by 
the  51  O.  3,  e,  143,  which  imposed  the  present  duties.  The  twenty-seventh 
section  of  that  act,  which  relates  to  the  application  of  the  present  dock  duties. 
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is  as  follows :  **  And  be  it  further  enacted,  *that  all  monies  which  shall  be 


collected,  received,  levied,  borrowed,  and  raised  by  and  under  this  act» 
shall  be  applied  in  paying  and  defraying  the  charges  and  expenses  attending  the 
obtaining  and  passing  this  present  act,  and  to  the  paying  the  expenses  and 
charges  attending  the  levying  and  collecting  the  said  rates  and  duties  ;  and  afler 
the  paying  and  appropriating  one-third  part  of  the  said  monies,  to  and  for  the 
purpose  of  making  and  completing  the  southernmost  of  the  north  docks  as 
herelnafler  is  mentioned,  then  to  the  paying  off  and  dischargii^  the  present  bond 
debt  of  114,705/.  10s.  4d.,  and  the  debt  of  67,400/.  18f.  Id.  owing  by  the 
trustees,  to  the  corporation  of  Liverpool^  for  the  purchase  of  land  and  strand 
intended  for  the  site  of  the  southernmost  of  the  two  northern  docks,  and  any 
foture  bond  debt,  and  the  interest  on  the  same,  and  to  the  paying  and  discharging 
the  interest  on  all  other  monies  which  may  be  hereafter  borrowed  and  taken  up 
at  interest  under  the  provisions  of  this  act  upon  the' credit  of  the  dock  rates  and 
duties  as  aforesaid,  and  to  the  carrying  into  execution  the  purposes  of  this  act 
and  the  said  recited  acts,  in  the  making,  erecting,  building,  finishing,  and  main« 
tainittg  such  docks,  basins,  piers,  and  other  works  and  buildings  in  the  port  of 
lAoerpooly  under  the  said  acts  and  this  act,  and  to  the  paying,  defraying,  and* 
satisfying  all  other  charges  and  expenses  already  incurred,  or  hereafter  to  be 
incurred  in  the  carrying  into  execution,  or  under,  or  in  consequence  of  any  of 
the  former  acts  or  this  present  act ;  and  the  residue  or  surplus  of  all  monies 
arising  from  such  rates  or  duties,  which  shall  remain  after  such  application 
thereof  as  aforesaid,  shall  from  time  to  time  be  applied  in  or  towards  the  repay* 
4^1  Dient  of  the  principal  monies  which  shall  have  been  ^borrowed  under  this 
^  act,  until  all  such  principal  monies  shall  be  repaid,  and  all  assignments  of 
or  mortgages  upon  such  rates  and  duties  are  paid  off,  satisfied,  discharged,  and 
redeemed ;  and  when,  by  the  means  last  mentioned,  all  the  principal  monies 
which  shall  have  been  borrowed  shall  be  repaid,  and  all  assignments  and 
mortgages  upon  the  said  rates  are  satisfied  and  redeemed,  then  and  in  such  case 
it  shall  be  lawful  for  the  trustees,  and  they  are  hereby  required  to  lower  and 
reduce  the  rates  and  duties  hereby  granted  and  made  payable  as  far  as  the  same 
can  be  done  in  the  then  state  of  the  docks,  basins,  buildings,  and  other  works  and 
buildings  of  the  said  port,  and  leaving  sufficient  for  all  charges  of  management  and 
collection  of  rates  and  other  concerns  of  the  said  docks,  basins,  piers,  works,  and 
other  buildings,  and  improving,  repairing,  and  maintaining  the  same,  and  for 
carrying  into  execution  the  provisions  of  the  former  acts  and  this  act."  The 
present  duties  have  been  invariably  applied  by  the  trustees  according  to  the 
direction  of  the  last-mentioned  section,  and  they  derive  no  private  advantage 
or  emolument  whatsoever  from  the  execution  of  the  trusts  of  the  dock  estates. 

The  three  cranes  mentioned  in  the  schedule  were  erected  by  the  trustees  out 
of  the  dock  funds,  in  pursuance  of  the  power  given  them  by  the  78th  section  of 
the  51 G.  3,  e.  143,  before  referred  to.  For  the  use  of  these  cranes  in  landing 
and  discharging  cargoes,  the  trustees  charge  a  certain  sum,  which  goes  to 
the  general  dock  estate  in  the  same  way  as  the  dock  duties,  and  is  applied  as 
the  general  dock  fiinds  are  and  must  be  applied  by  the  various  acts  of  parlia* 
raent,  and  the  trustees  derive  no  individual  benefit  from  them. 
•Q*1  The  engine-house  is  used  for  the  purpose  of  keeping  *a  fire-engine,  which 
-'  the  trustees  have  provided  out  of  the  public  funds  for  the  security  of  the 
shipping,  as  empowered  by  the  same  section,  and  no  rent  is  charged  to  or  paid 
by  any  one  for  the  same. 

Of  the  different  offices  enumerated  in  the  schedule  some  are  for  the  accom* 
inodation  of  the  dock  masters  and  gate-men  at  the  various  docks,  as  places  of 
shdter,and  merely  for  the  dispatch  of  public  business;  others  are  occupied  by 
tbs  eoUector  of  the  dock  rates,  the  harbour-master,  and  other  public  officera  of 
thf;  trustees,  solely  for  the  purposes  of  the  dock  business.  No  rent  is  charged 
to  them  fer  the  use  of  these  offices,  and  no  part  of  them  is  occupied  as  a  resi- 
Jwce  by  any  one. 
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The  two  yards  ixientioned  in  the  schedule  are  hired  hy  the  trustees  at  aii 
annual  rent,  as  a  place  necessary  for  the  deposit  of  the  various  articles  used  in 
the  erection  and  maintenance  of  the  docks,  and  from  the  occupation  of  whicli 
they  derive  no  personal  benefit 

The  SolicUor'^General  and  Gregson  in  support  of  the  order  of  sessions.  By 
the  several  statutes  set  out  in  the  case  the  funds  of  the  dock  company  are  appro- 
priated entirely  to  public  purposes.  There  is  not,  therefore,  by  any  individuals, 
any  beneficial  occupation  of  the  property  in  respect  of  which  the  rate  wan 
imposed  upon  the  trustees.  The  case  in  thb  respect  difiers  from  Rex  v. 
Agar  {a),  but  cannot  be  distinguished  from  Rex  v.  2^  Commissioners  if 
SaLUrs-locuUluice  (6).  In  Rex  v.  T)trrca  (c).  Lord  EUenborough  says,  '«  The 
principle  to  be  collected  from  all  the  cases  on  the  subject  is,  that  if  the  party 
rated  have  the  use  of  the  building,  or  other  subject  of  the  rate,  as  a  mero 
servant  of  the  crown,  or  of  any  public  *body,  or  in  any  other  respect,  for  rp^a 
the  mere  exercise  of  public  duty  therein,  and  have  no  beneficial  occupalion  *- 
of,  or  emolument  resulting  from  it,  in  any  personal  and  private  respect,  then  he 
is  not  rateable."  And  fi^  afterwards  assigns  this  reason  for  the  rule :  *^  The 
occupation  is  throughout  that  of  the  public,  and  of  whk;h  public  occupation  the 
individuals  are  only  the  means  and  instruments."  The  case  of  Lord  Amherst 
V.  Lord  Somers{d)  was  decided  on  the  same  grounds.  In  Rex  v.  The  Hull 
jPock  €hmpany(e)j  where  they  were  held  rateable,  Holroyd^  J.,  says,  *'If 
under  the  section  requiring  the  company  to  repair  the  dock  and  other  works, 
the  specific  rates  had  been,  so  far  as  they  were  required,  appropriated  to  thai 
purpose  only,  I  should  have  entertained  considerable  doubt  whether  any  property 
vested  m  the  trustees  which  could  properly  be  ma'de  the  subject  of  rate,  beyond 
the  surplus  which  might  happen  to  remain  in  their  hands  after  satisfying  the 
expenses  attending  the  maintenance  and  repair  of  the  works."  Here  the  trustees 
never  can  legally  have  a  surplus,  for  as  soon  as  certain  objects  specified  in  the 
acts  are  answered,  the  rates  are  directed  to  be  lowered. 

The  AUometf'Genercd  and  /.  Williams  contrd.  The  property  in  question 
is  in  its  nature  rateable,  and  is,  therefore,  liable  to  be  rated,  whether  productive 
of  profit  or  not,  Rex  v.  ParraU  (/).  Nor  does  it  make  any  diflerence  that  the 
rates  are  received  by  trustees,  for  in  Rex  v.  Agar  the  trustees  of  a  meeting* 
house  were  rated.  [Lord  Thntertkn^  C.  J.  If  in  that  case  there  had  been  no 
intervention  of  trustees,  and  the  minister  had  been  *in  the  receipt  of  the  r$^Q 
pew  rents,  he  would  have  been  rateable  in  respect  of  them.]  It  may  be  '- 
true*  that  the  trustees  in  this  case  derive  no  peculiar  benefit  from  the  docks,  but 
they  belong  to  the  corporation  of  Liverpool^  who  are  possessed  of  much  property , 
and  in  order  to  improve  that,  they  obtained  power  to  make  the  docks.  The 
expense  of  those  works  is  to  be  defrayed  by  the  rates,  which  are,  therefore, 
expended  in  improving  the  private  property  of  the  corporation.  No  doubt  the 
public  are  benefited,  but  that  is  no  ground  for  exempting  property  from  poor 
rates,  if  there  is  also  a  private  benefit.  But  supposing  t?ie  argument  on  the  other 
side  to  be  correct  as  to  the  main  question,  still  the  last  two  items  of  the  rate  are 
good,  for  they  are  in  respect  of  premises  rented  by  the  corporation.  Suppose 
the  trustees  rented  a  farm  in  order  to  pay  tficir  labourers  in  com  or  other  pro* 
duce,  that  would  clearly  be  rateable,  and  the  rate  upon  the  premises  in  question 
roust  be  governed  by  the  same  principle. 

Lord  Trntesden,  C.  J.  I  am  of  opinion  that  the  order  of  sessions  must  be 
confirmed.  It  seems  to  me  that  there  is  no  solid  ground  for  the  distinction  which 
has  been  taken  as  to  those  parts  of  the  property  rated  which  are  rented  by  me 
dock  company,  for  if  there  lie  no  beneficial  occupation  it  can  make  no  difference 
whether  tho  occupier  be  the  owner  or  not.  As  to  the  main  question,  the  case 
of  Re  X  V,  Jite  Cbmmissioners  of  SahersUoad^sluice  is  decisive.     There  the  tolls 

(/f)  14  Ea»§,  256.  (*)  4  r.  R.  730.  (r)  3  EoM,  513. 
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were  by  act  of  parliament  directed  to  be  applied  *'  to  the  puqx>8es  of  the  act, 
and  to  and  R>r  no  other  use  or  purpose  whatsoever."  The  statute  under  which 
70*7  ^^  ^^^  rates  in  question  are  levied  does  not  indeed  contain  an  ^'express 
^  direction  that  the  rates  shall  be  applied  to  the  purposes  specitied,  and  no 
other;  but  it  directs  that  certain  burdens  shall  be  discharged,  and  that  then  the 
rates  shall  be  lowered  ;  and,  therefore,  any  application  of  those  rates  to  other 
purposes  not  specified^  would  be  a  direct  violation  of  the  statute.  Nothing  of 
'.oat  kind  is  suggested,  and,  therefore,  there  is  not  in  reality  any  difference  be^ 
'  tween  this  case  and  the  former.  The  principle  of  not  rating  property  of  which 
BO  person  has  a  beneficial  occupation  is  not  confined  to  canals  or  docks,  or  pro* 
perty  of  that  nature.  A  Quaker^s  meeting*house,  if  the  pews  are  not  let,  is  not 
rateable,  as  was  dedded  in  Rez  v.  WboduKurd  (a),  and  the  same  would  be  ap- 
plicable to  a  chapel  with  the  rites  of  the  church  of  England^  or  to  a  dissenting 
meeting-house.  On  the  other  hand,  it  was  held  in  Rex  v.  Agar^  that  where  the 
pews  of  such  a  meeting-house  were  let,  the  trustees  were  FRteable  in  respect  of 
the  rents,  although  not  received  to  their  own  use,  but  for  the  benefit  of  the  min- 
ister. Here  the  trustees  were  not  occupiers  in  the  ordinary  sense  of  the  word, 
and  no  profit  was  received  for  the  use  of  any  person.  It  is  said  that  the  docks 
were  made  by  the  corporation  of  Liverpool^  in  order  to  improve  their  private 
property ;  if  such  an  efl^t  is  produced,  that  property  will  be  rateable  for  the 
improved  value. 
Bayiay  and  Littlbdalb,  Js.,  coacurred  (b). 

Order  of  sessions  confirmed  (e). 

(«)  5  T.  R.  79. 

(i)  Holroyd^  J.,  wst  in  the  Bail  Court  daring  the  argument,  and  theiefore  gave  no 
epinion. 

(r)  The  following  case,  QHU  King  v.  Th»  Tmsttss  o/th§  Riv§r  Weaver  Narigotton^  was 
trgoed  at  the  aittinp  in  iMinc.  before  this  term : — 

Where  the  sorplas  tolls  of  a  navigation  were  directed  by  act  of  parliament  to  be  expended 
in  repairing  public  bridges  and  highways:  Held,  that  they  were  not  rateable  to  the  relief 
of  th!e  poor. 

Upon  an  appeal  against  a  rate  made  by  the  overseers  of  the  poor  of  the  township  of 
»..■.  MonttoHj  in  the  county  of  Ckest^r,  upon  the  trustees  of  the  *river  Wtavtr  navigation, 
-'  the  sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court,  on  the  following 
case: — 

Bj  an  act  of  parliament  passed  7  G.  1,  entitled  **  An  act  for  making  the  river  Weaver 
navigable  from  Prodeham  Bridge  to  Wineford  Bridge  in  the  countv  of  Chester,"  it  was 
enacted,  <<  That  from  and  after  the  said  work  shall  be  finished,  and  all  the  charges  thereof, 
fcc,  fully  paid,  that  then  the  clear  produce  of  the  rates  and  duties  shall,  from  time  to  time, 
be  employed  for  and  towards  amending  and  repairing  the  public  bridges  within  the  county 
of  Ckeetsr^  and  such  other  public  charges  upon  the  county,  and  in  such  manner  as  the  jus- 
tices of  the  peace  at  the  Miekaelmas  quarter  sessions  shall  yearly  order,  direct,  and  appoint." 
And  after  reciting  that  the  roads  leading  to  the  river  would  be  much  injured  by  the  increased 
liafic  upon  them,  it  was  also  provided,  v!iat  so  much  of  the  rates  as  the  justices  might  think 
fit  shooM  be  expended  in  repairing  those  roads,  and  that  if  any  surplus  remained,  it  should 
he  expended  in  repairing  such  other  highways  in  the  county  as  the  justices  in  sessions 
sbontd  appoint.  By  the  33  (?.  3  further  provisions  as  to  the  navigation  were  made,  but  it 
directed  that  the  surplus  duties,  after  payment  of  the  expenses  of  the  navigation,  should  be 
applied  to  such  public  purposes  as  before  mentioned. 

The  tonnage  rates  and  duties  upon  the  Weaver  are  not  charged  by  the  mile,  but  1#.  per 
ten  is  charged  upon  the  whole  line  of  river;  and  a  vessel  navigating  the  whole  or  any  part 
•f  the  length  of  the  said  navigation  is  subject  to  the  same  charge.  This  tonnage  is  paid 
^oarterly  at  the  river  Weaver  navigation  office  in  NoHhwich,  which  is  a  distinct  township 
from  Monhon,  The  annual  accounts  up  to  the  5th  of  April  in  each  year  are  regularly 
tadtted  by  the  clerk  of  the  peace,  and  filed  at  the  Miehaetmas  quarter  sessions,  when  the 
bahMice  ariaing  from  the  rates  and  duties  in  the  hands  of  the  treasurer,  over  and  above  the 
necessary  charges  and  expenses  for  the  maintenance  and  support  of  the  navioation,  is 
directed  by  the  nmgistrates  there  assembled  to  be  paid,  and  the  same  is  invariably  paid  to 
the  county  treasurer,  to  be  applied  for  the  general  purposes  of  the  county,  according  to  the 
acts  of  parliament,  and  to  none  others.  The  township  of  Moulton  rated  the  trustees  as 
follows  >-  ^ 
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The  amount  at  which  the  trustees  are  assessed  in  the  said  rate^  provided  they  are  rateable 
at  all,  is  correct. 

^Atderson.,  Brown,  and  Trajford,  in  support  of  the  order  of  sessions.  The  onlj  p«^ 
doubt  is,  whether  the  trustees  of  the  river  Weaver  have  a  beneficial  occupation.  It  ^ 
is  not  necessary  that  they  should  enjoy  the  benefit,  for  provided  benefit  accrues  to  any  per- 
son, that  is  sufficient  to  make  the  property  rateable.  For  the  purposes  of  this  question,  the 
trustee  and  the  cestui  que  trust  are  identified.  Thus  in  Rtx  v.  Agar,  14  East,  256,  the 
trustees  of  a  Methodist  meeting-house  were  held  to  be  rateable  for  the  pew-rents,  although 
the  whole  surplus,  after  payment  of  the  current  expenses,  was  paid  over  to  the  officiating 
ministers.  But  it  will  permps  be  said,  that  the  surplus  profits  in  this  case  are  to  be  applied 
t»  public  purposes.  They  are,  indeed,  to  be  applied  to  the  public  purposes  of  the  county, 
aad  will  therefore  go  in  aid  of  the  county  rate,  and  confer  a  benefit  upon  every  landholder 
in  the  county.  Each  landholder,  therefore,  derives  a  private  benefit  from  these  tolls.  The 
principle  of  exempting  from  liability  to  poor-rate  monies  to  be  expended  for  public  pur- 
poses does  not  apply,  unless  the  benefit  is  conferred  upon  the  whole  public  of  the  kingdom. 
B0X  V.  aalt€r»4oad^*lHify  4  T.  R,  730,  and  R»9  v.  SemUide;  12  EaH,  40,  mav  be  cited 
on  the  other  side,  bat  they  are  distinguishable.  In  the  former,  the  whole  of  the  money 
received  was  to  be  applied  to  the  purpose  of  draining  the  lands  adjoining  the  navigation. 
Those  lands  would  be  rateable  for  the  improved  value*  and,  therefore,  if  the  money  had 
been  rateable  in  the  hands  of  the  commissioners,  it  would,  in  efiTect,  have  been  liable  to  a 
double  rate.  In  the  latter  case,  no  person  derived  any  benefit  within  the  parish  from  tho 
lands  used  for  the  purposes  of  the  drainage. 

Nolan  and  Cottingham  contrs.  The  trustees  are  not  rateable  unless  they  have  a  bene* 
fictal  occupation  of  the  land  in  some  private  and  personal  respect,  JUx  v.  Arrott,  3  Eatt, 
506.  In  this  case,  it  does  not  appear  that  the  trustees  have  any  right  in  the  land  :  the  stft* 
totes  set  out  do  not  vest  the  soil  in  them,  and  the  tolls  are  payable  for  the  right  of  passage 
only,  and  not  for  the  use  of  land,  and,  therefore,  are  not  rateable.  Thus  tolls  of  a  ferry 
are  not  rateable.  Rex  v.  Niekofson,  12  East,  330,  Williams  v.  Jonst,  lb,  346 ;  nor  market- 
tolls  not  incident  to  the  soil.  Rex  v.  Bell,  5  M.  i-  S,22l;  nor  tolls  paid  in  respect  of  a 
lighthouse,  Rex  v.  TyneMouih,  12  East,  46,  Rex  v.  CoJie,  5  B.  4r  C.  796,  Rex  v.  Fowls,  lb. 
814.  But  supposing  these  tolls  to  be  connected  with  the  occupation  of  land,  still  they  are 
not  rateable,  inasmuch  as  the  legislature  has  directed  that  thev  shall  be  applied  wholly  to 
public  purposes.  Upon  this  point  it  is  impossible  to  distinguish  the  present  case  from  Rex 
▼.  Salters'load-sluies  and  Rex  v.  Seuleoates.  In  Rex  v.  Ageur  it  appeared  that  the  pew- 
rents  were  received  by  the  trustees  for  private  purposes,  although  not  for  their  own  pecu- 
liar benefit. 

Batlxt,  J.    We  are  not  under  the  necessity  of  deciding  this  latter  point ;  for  we  thinks 
that,  as  there  is  not  any  clause  in  the  statutes  set  out  *which  vests  the  soil  of  the  river  ^^^ 
Weaver  in  the  trustees,  they  cannot  be  rateable  to  the  relief  of  the  poor  in  respect  of  ^ 
the  tolls. 

It  was  then  suggested  that  the  trustees  were  rated  in  several  parishes  through  which  the 
river  Weaver  runs,  and  that  in  some  of  them  they  might  be  considered  as  the  occupiers  of 
land,  it  was  therefore  important  to  have  the  opinion  of  the  Court  as  to  their  liability  to  be 
rated  under  such  circumstances.  Upon  this  point,  the  Court  deferred  their  judgment  until 
the  case  of  Rex,  v.  The  Inhabitants  of  Liverpool  had  been  decided  ;  and  then 

Batlkt,  J.,  said.  The  principle  of  this  decision  is  applicable  to  the  case  of  Rex,  v.  Tke 
Trustees  of  the  River  Weaver  Navigation,  There  the  surplus  tolls  remaining  over  and 
above  the  expenses  of  supporting  the  navigation  were  to  be  applied  to  the  repairing  and 
maintaining  of  bridges  and  highways.  Those  were  public  purposes;  and  as  no  part  of  the 
monies  received  could  be  applied  to  private  purposes,  those  monies  were  not  rateable  in  the 
hands  of  the  tnistees.  The  order  confirming  the  rate  must  therefore  be  quashed  upon  this 
ground,  as  well  as  that  whir.h  was  mentioned  by  the  Court  at  the  time  of  the  argument. 

Order  of  sessions  quashed. 
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SHAW  et.  aU  assignees  of  E.  Howard  and  J.  Gibbs,  v.  WOODCOCK.  June  29. 

[In  Error.] 

A  payment,  made  in  order  to  obtain  posseMion  of  goods  or  property  to  which  a  party  is  en« 
titled,  and  of  which  he  cannot  otherwise  ohtain  possessioa  at  the  time,  is  a  compulsory, 
and  not  a  voluntary  payment,  and  may  be  recovered  back. 

The  agent  for  the  grantee  of  several  annuities  delivered  him  four  accounts  in  the  course  of 
eighteen  months,  and  gave  him  credit  for  all  the  half-yearly  instalments  of  the  several 
annuities  then  due,  but  stated  that  some  of  them  had  not  been  received.  He  charged  com- 
mission on  all  the  instalments,  and  paid  the  balance  of  the  accounts  as  if  the^  had  been 
received,  and  in  the  later  accounts  never  brought  forward  those  sums,  nor  intimated  that 
he  expected  them  to  be  repaid :  Held,  upon  a  bill  of  exceptions,  that  upon  this  evidence 
the  jury  were  properlv  told  by  the  Judge,  that  they  might  infer  an  agreement  whereby 
the  agent  made  himself  personally  responsible  for  the  payment  of  those  annuity-instal- 
ments in  default  of  payment  by  the  grantors. 

This  was  an  action  for  money  had  and  received,  brought  by  Wofdcockj  the 
pbiotiff  below,  to  recover  ffom  Skaw  and  others,  the  defendants  below,  the 
•741  ^assignees  of  Howard  and  GMs^  bankrupts,  the  sum  of  716/.  6s.  Id,^ 

^  paid  to  them  by  the  plaintiff  below,  in  order  to  obtain  possession  of  certain 
policies  of  insurance  belonging  to  him,  and  upon  which  the  assignees  claimed  a 
lieo  to  that  amount,  and  which  they  refused  to  deliver  up  until  that  sum  was 
paid.  The  bankrupts  acted  as  the  agents  of  the  plaintiff  for  the  purpose  of  re- 
ceiving instalments  of  annuities  due  to  him,  and  charged  him  a  commission  for 
so  doing,  and  from  time  to  time  rendered  him  accounts  of  all  sums  paid  or 
received  for  him.  In  the  accounts  delivered  they  from  time  to  time  gave  credit 
(or  several  instalments  of  annuities  due,  but  which  were  not  received,  and  were 
so  described  in  the  accounts,  but  they  paid  him  the  balance  of  those  accounts  as 
if  all  the  instalments  had  been  received.  In  the  succeeding  accounts  no  notice 
was  ever  taken  of  the  instalments  which,  in  the  preceding  accounts,  had  been 
marked  as  not  then  received.  At  the  trial,  at  the  London  sittings  after  Hilary 
term  1825,  before  BeU^  C.  J.  of  the  Court  of  Common  Pleas,  the  jury,  under 
his  direction  (to  which  a  bill  of  exceptions  was  tendered),  found  a  verdict  for 
the  plaintiff  below.  The  record,  when  brought  into  this  court  by  writ  of  error, 
afler  setting  out  the  pleadings  and  continuances,  stated,  that  on  a  certain  day 
the  cause  came  on  to  be  tried,  and  that  one  J.  Hindman  was  produced  and 
examined  as  a  witness  for  the  plaintiff,  and  gave  the  following  evidence : — In 
the  year  1822  he  had  been,  and  still  was,  the  attorney  for  the  plaintiff.  The 
defendants,  as  assignees  of  the  estate  and  effects  of  Howard  and  Gibbs^  had 
been  in  possession  of  certain  policies  of  insurance  belonging  to  the  plaintiff, 
^•1  which  had  been  effected  on  the  joint  lives  of  one  *Gowland  and  his  wife. 

•■  He,  the  witness,  in  the  early  part  of  said  year,  and  soon  afler  the  death  of 
Crmoland^  had  applied  to  the  defendants  to  deliver  up  the  policies  of  insurance, 
but  they  claimed  from  the  plaintiff  a  sum  of  715/.  55.  7d,  as  assignees  of  Hotc^ 
ard  and  CribbSy  and  claimed  a  lien  upon  the  policies  for  that  sum.  Hindman^ 
as  the  attorney  for  and  on  the  behalf  of  the  plaintiff,  paid  to  the  defendants,  in 
order  to  get  the  policies  out  of  their  hands,  the  sum  of  715/.  5j.  7r/.,  the  balance 
so  claimed,  but  which  he,  the  witness,  denied  to  be  due.  It  was  a  disputed 
account ;  and  he  was  obliged  to  pay  the  money  before  they  would  deliver  the 
policies.  At  the  time  when  he  paid  the  715/.  5^.  Id.  he  gave  to  the  defendants 
a  notice  in  writing,  signed  by  Woodcock^  stating,  *'  that  he  had  paid  to  the 
assignees  715/.  5s.  Id,  for  which  they  claimed  a  lien  on  the  policies,  his 
(H^oodbodb^s)  property,  in  order  to  obtain  possession  of  such  policies,  and  on  no 
other  account ;  and  that  by  such  payment  to  them  he  did  not  mean  to  admit 
that  they  were  entitled  to  a  lien  to  such  amount,  or  to  any  amount  on  the  said 
policies;  and  that  he  {Woodcock)  should  bring  an  action  against  them,  to 
neover  back  the  said  sum  of  715/.  5s.  7</."    The  witness  then  produced  certain 
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paper  writings,  in  the  hand-writing  of  Gibb^y  one  of  the  bankrdpts,  which 
writings  the  witness  had  received  from  Woodcock,  The  first  was  an  account, 
which  contained  a  statement  of  transactions  between  Woodcock  and  the  bank- 
rupts, from  Decetnber  1818  to  March  17th  1819.  Woodcock  was  there  debited 
with  various  sums  of  money  paid  on  his  account  for  insurance  on  lives  and  for 
cash  paid,  and  for  commission  on  all  the  annuity  instalments  then  due,  and 
stamps.  He  was  credited  with  various  sums  *due  to  him  on  account  of  r^^^ 
annuities,  and  among  others,  with  *'  50/.,  one  half-year's  annuity  due  from  *• 
B,  Sydenham^  not  yet  received ;"  and  14/.  55.,  another  half  year's  annuity, 
'*  due  from  A.  S,  Gfowland^  not  received  ;"  and  the  balance  due  to  Woodcock 
was  in  the  account  stated  to  be  94/.  5«.  M,  This  account  was  sent  to  Wood^ 
tockf  inclosed  in  a  letter  from  GMs^  dated  the  17th  March  1819,  and  in  which 
be  stated  that  he  had  not  received  either  Gowland*s  or  Sydenham's  annuity,  but 
that  he  would  accept  Woodcock'^s  bill  at  two  months  after  date,  for  the  balance 
of  the  a(*xx>unt.  The  second  account  was  delivered  on  the  23d  of  October  1819. 
and  contained  statements  of  money  transactions  between  the  parties,  from  the 
17th  of  March  1819  to  17th  Sepiember.  Woodcock  was  debited  with  various 
sums  paid  on  his  account,  with  commission  on  annuity  instalments  then  due, 
and  he  was  credited  with  several  sums  received,  and  with  50/.,  one  half-year's 
a&nuity  due  from  B,  Sydenham^  9th  of  Sqiiember^  and  83/.  10«„  a  half-year's 
annuity  due  from  one  Ounliff^  17th  of  May.  These  two  instalments  were  marked 
as  not  received,  and  the  balance  due  to  him  was  stated  to  be  107/.  16s.  3A 
This  account  was  also  inokised  in  a  letter  from  Cribbs^  in  which  he  stated  that 
he  had  included  all  the  annuities,  though  not  received,  and  added,  if  he  (  Wood' 
cock)  felt  the  necessity  of  drawing,  he  was  to  let  him  {Gibb$)  know.  The  third 
account  contained  a  statement  of  money  paid  and  received  on  account  of  Wood* 
cock^  from  January  to  the  23d  of  February  1820,  Woodcock  was,  as  before, 
debited  with  various  sums  of  money  paid  on  his  account,  with  commission  oa 
the  annuity  instalments  then  due,  and  credited  with  83/.  10^.,  *one  half-  p^^ 
year's  annuity  due  from  one  CunUjf\  but  which  was  stated  to  be  not  yet  ^ 
received,  and  the  balance  due  to  him  upon  that  account  was  56/.  45.  Id. ;  and 
Gibbs  m  his  letter  inclosing  the  account  stated,  that  although  half  a  year's 
annuity,  with  which  Woodcock  was  credited,  was  not  received,  he  might  draw 
for  the  balance.  The  fourth  account  was  transmitted  on  the  25th  November 
1820,  inclosed  in  a  letter  from  Gibbs.  It  contained  an  account  of  money 
transactions  between  the  parties,  from  the  4th  of  April  to  the  24th  November 
1820.  In  that  account  Woodcock  was  debited  with  various  sums  paid  on  his 
account,  with  commission  on  all  the  half-yearly  instalments  of  annuities  then 
due,  and  credited  with  several  sums  due  to  him  on  account  of  half-yearly  pay« 
mcnts  of  annuities;  but  two  of  these  half-yearly  instalments,  viz.,  one  for  1002. 
due  from  B.  Sydenham^  9th  of  Septentber,  and  167/.  another  due  from  CunUff^ 
17th  November^  were  stated  to  be  not  yet  received.  These  two  instalments 
were  given  credit  for  on  the  4th  of  November^  and  the  balance  due  to  Woodcock 
was  stated  to  be  58/.  45.  Id.  CHbbs  transmitted  this  account  to  Woodcock  by  a  let- 
ter dated  the  23J  of  February  1820.  The  instalments  on  the  half-yearly  annui» 
ties,  which  were  stated  as  not  received,  were  not  placed  to  the  credit  of  Woodcock 
on  the  days  when  they  respectively  became  due,  but  on  subsequent  days,  and 
in  some  instances  credit  was  given  generally  without  date.  No  evidence  being 
produced  on  the  part  of  tbe  defendants,  the  Chief  Justice  declared  and  delivered 
his  opinion  to  the  jury,  that  the  payment  of  the  sum  of  715/.  65.  7</.,  by  the 
plaintiff  to  the  defendants,  having  been  made  to  obtain  possesion  of  a  paper  of 
great  value  to  the  plaintiff,  and  because  he  was  obliged  to  make  the  *pay-  r^^ 
ment  for  that  purpose,  was  not  a  voluntary  payment,  and  that  the  plaintiff  '- 
was  not  concluded  from  recovering  the  said  sum  of  715/.  55.  7d.  from  the 
defendants;  and  the  Chief  Justice  did  further  declare  and  deliver  his  opinion  to 
the  jury,  that  such  sumfl  of  money  as  were  stated  in  the  accounts  to  have  been 
received  tlie  jury  might  conclude  to  have  been  received,  as  there  was  no 
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efidence  to  the  contrary ;  and  that  with  respect  to  such  items  as  were  stated  in 
the  accounts  to  be  not  received,  or  not  yet  received,  the  jury  might  consider  the 
mode  in  which  the  parties  dealt  together  as  evidenced  by  the  letters  and 
aecounts ;  and  inasmuch  as  commission  was  charged  by  Batcard  and  Gibbs^ 
the  bankrupts,  on  all  those  items,  and  as  successive  accounts  were  rendered,  still 
charging  commission,  and  the  items  stated  in  a  former  account  not  to  have  been 
received  not  being  brought  forward  in  subsequent  accounts  between  the  parties 
or  debited  to  the  plaintiff,  or  any  subsequent  notice  given  to  the  pkiintiiT  of  their 
non-payment,  there  being  in  evidence  four  successive  accounts  between  the 
parties,  they,  the  jury,  might  infer  an  agreement  by  Howard  and  Gibbs^  the 
bankrupts,  to  take  the  responsibility  for  the  payment  of  the  said  items  on  them* 
selves ;  but  that  it  was  a  question  for  their  consideration  and  decision ;  and  that 
upon  the  afor^Bsaid  evidence,  the  jury  might  lawfully  find  a  verdict  for  the  plain- 
tiff, and  with  that  direction  left  the  same  to  Ihe  jury. 

J3^  for  the  plaintiff  in  error.  There  was  no  evidence  to  go  to  the  jury  of 
any  agreement  between  Woodcock  the  plaintiff  and  the  bankrupts,  binding  the 
^0^  latter  to  pay  the  ^instalments  of  the  several  annuities  in  default  of  payment 
-I  by  the  grantors.  Such  an  agreement  would  amount  to  an  undertaking  to 
pay  the  debt  of  another,  and  must  have  been  in  writing.  The  original  agree* 
ment,  therefore,  ought  to  have  been  produced,  or  it  ought  to  have  been  shown 
to  have  been  kist  or  destroyed.  In  Shaw  v.  Dartnall  (a),  it  was  argued  that 
the  bankrupts  were  agents  acting  under  a  del  credere  commitoion.  But  the 
Court  held,  that  such  a  conclusion  could  not  be  drawn  from  the  entries  in  the 
books,  it  being  wholly  inconsistent  with  the  entry  made  in  that  case  as  to  one 
of  the  annuities,  that  it  was  money  not  yet  received.  Besides,  the  observation 
applies  to  this  case,  that  if  that  had  been  the  contract,  the  bankrupts  would  have 
given  the  grantee  of  the  annuities  credit  for  the  instalments  on  the  days  when 
they  became  due.  Those  entries  in  the  accounts  did  not  afibrd  any  evidence 
whence  the  jury  could  infer  that  the  bankrupts  had  agreed  to'  guaranty  the  pay* 
ment  of  the  annuities,  but  that  they  intended  from  time  to  time  to  make  the 
plaintiff  believe  that  the  annuities  had  been  paid  into  their  hands  to  induce  him 
to  continue  his  dealings  with  them.  That  was  the  only  inference  to  be  deduced 
from  the  accounts.  Secondly,  this  was  a  voluntary  payment  made  with  full 
knowledge  of  all  the  facts,  and  the  money  paid  cannot  be  recovered  back. 
Two  circumstances  must  concur  to  take  a  case  out  of  that  rule.  First,  the 
payment  must  be  made  in  order  to  get  possession  of  goods  for  which  the  owner 
has  an  immediate  pressing  necessity,  Asiley  v.  Beynoldsib),     Secondly,  the 

*801  ^^^^^'^  ^^  '^^'^   "'^"^  ^  clearly  void.     In  *Fuiham  v.  Dot€n(c)  Lord 
-'  Kenyan  said,  where  a  voluntary  payment  is  made  of  an  illegal  demand 
(the  party  knowing  the  demand  to  be  illegal),  without  an  immediate  and  urgent 
necessity,  that  is,  unless  to  redeem  or  preserve  his  person  or  goods,  it  rs  not  the 
subject  of  an  action  for  money  had  and  received.     Here  Woodcock  had  no  immedi- 
ate pressing  necessity  for  the  policies.     It  does  not  appear  that  the  persons  whose 
iiveswere  insured  were  dead.    The  bankruptcy  of  Howard  and  Gibbs  took  place  in 
1^1,  the  plaintiff  did  not  apply  for  the  policies  until  1 S22.    Secondly,  the  claim  of 
lien  was  not  clearly  void :  whether  it  was  so  or  not,  depended  on  the  mode  of  ren- 
dering the  accounts  between  principal  and  agent.    Then,  unless  it  was  clear  that 
the  assignees  had  not  any  lien,  Woodcock  ought  to  have  brought  trover,  which  is 
the  proper  legal  remedy  in  such  a  case.     He  must,  in  that  form  of  action,  have 
tendered  the  exact  amount  of  the  defendant's  lien,  which,  in  a  matter  of  such 
complicated  account,  it  might  be  difficult  to  ascertain,  and  in  default  of  so  doing, 
vroQid  have  had  to  pay  the  costs  of  the  action.     By  paying  the  money  claimed, 
he  makes  the  assignees  defendants,  and  throws  on  those  who  held  the  security, 
the  necessity  of  making  the  proper  tender.    This  was  a  voluntary  payment, 
beeaoae  it  was  made  merely  to  avoid  the  necessity  of  bringing  an  action  of 
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trover,  and  in  order  to  gain  an  advsntage  in  the  mode  of  trying  the  right 
of  lien. 

Farhe  contri.  This  was  not  a  voluntary  fwyment,  for  the  assignees  refused 
to  deliver  up  the  policies  until  ^the  sum  required  was  paid.  The  plaintiff  p^p. 
was  therefore  compelled  to  pay  the  money  to  obtain  possession  of  his  own  "> 
property.  The  Lord  Chief  Justice  was  right  in  leaving  it  to  the  jury  to  find, 
whether,  under  the  circumstances,  Howard  and  Oibb$  had  or  had  not  agreed  to 
make  themselves  responsible  for  the  annuity  instalments  for  which  they  gave 
credit,  but  which  were  stated  at  the  time  not  to  have  been  received.  It  was  c 
question  for  the  jury  with  what  intent  those  entries  were  made.  Those  entries 
may  have  been  made,  because  JHaward  and  Oibbs  knew  that  they  had  guaranteed 
the  payment  of  the  annuities.  The  argument  urged  on  behalf  of  the  plaintiff 
in  error  goes  to  show  that  the  conclusion  of  the  jury  was  wrong,  but  not  that 
there  was  not  evidence  to  show  that  such  an  agreement  existed.  Here  four 
accounts  were  delivered.  In  all  of  them  credit  was  given  for  annuity  payments, 
which  were  not  received,  and  the  bankrupts  paid  the  grantee  those  instalments 
as  if  they  had  been  received,  and  in  the  later  accounts  never  intimated  that  they 
looked  to  the  plaintiff  to  repay  them  those  sums  for  which  they  had  given  him 
credit  in  the  former. 

Lord  Tbntsrdbn,  C.  J.  I  am  of  opinion  that  the  question  was  properly  sub- 
mitted to  the  jury.  The  bill  of  exceptions,  after  setting  out  the  evidence,  states, 
that  the  Lord  Chief  Justice  told  the  jury,  that  from  the  evidence,  they  might 
infor  an  agreement  by  the  bankrupts  to  take  on  themselves  the  responsibility  as 
to  those  items  of  account  for  which  credit  was  given  to  Woodcock^  the  plaintiff 
below,  but  which  were  described  as  not  received,  but  that  it  was  a  question  for 
their  consideration  upon  the  evidence.  The  question  now  before  this  Court,  is 
not  whether  the  conclusion  come  to  by  the  jury  was  correct,  but  whether  the 
evidence  was  such  as  that  the  *jury  might  lawfully  infer  from  it  such  an  r^an 
agreement.  It  appeared  that  there  had  been  delivered  to  Woodcock^  by  '- 
the  bankrupts,  four  successive  accounts,  in  each  of  which  the  latter  took  credit 
for  commission  on  the  instalments  of  the  annuities  as  if  they  had  been  received. 
In  the  first  account  they  give  him  credit  for  half-yearly  instalments  of  two  annui- 
ties, and  stated  a  balance  of  94A  to  be  due  to  Woodcock,  In  a  letter  from  one 
of  the  bankrupts,  accompanying  this  account,  he  informs  Woodcock  that  those 
two  sums  had  not  been  received,  but  that  his  bill  for  the  balance  would  be 
accepted.  At  the  very  time,  therefore,  when  he  says  he  has  not  received  the 
money  for  which  credit  is  given,  he  charges  commission  as  if  it  had  been 
received,  and  promises  to  accept  a  bill  drawn  upon  him  and  his  partner  for  the 
balance  of  the  account.  A  second  account  is  afterwards  sent  in,  in  which  all 
the  annuity  instalments  due  to  Woodcock  were  included,  although  they  were  not 
received;  and  Gibbs  desires  that  when  he  feels  a  necessity  to  draw,  he  will  let 
him  {^Oibbs)  know.  So,  when  the  third  account  is  sent,  although  Woodcock  ia 
informed  by  Cribbs  that  a  half-yearly  instalment  of  CUnHffe^a  annuity,  for  which 
credit  was  then  given,  had  not  been  received,  he  is  at  the  same  time  told  that  he 
may  draw  for  the  balance  struck  in  that  account.  In  the  fourth  account,  credit  is 
given  for  two  half-yearly  instalments,  which  were  stated  not  to  have  been 
received,  but  in  the  letter  accompanying  that  account,  the  plaintiff  is  not  informed 
that  he  may  draw  for  the  balance.  It  must,  however,  be  taken  that  he  did  draw  for 
the  balance  of  that  as  well  as  of  all  the  other  accounts,  for  otherwise  there  could 
not  have  been  due  to  the  bankrupt  or  the  assignees  the  balance  claimed  and  paid 
to  redeem  the  policies.  This  being  the  state  of  the  accounts  'between  the  ^^^^ 
parties,  the  assignees  of  the  bankrupts  insisted  that  they  were  entitled  to  *' 
be  allowed  in  account  all  those  sums,  for  which  they  had  authorized  Woodoock  to 
draw,  and  which  were  paid  by  the  bankrupts  in  respect  of  those  annuity  instaU 
nients  which  were  stated  not  to  have  been  received ;  and  they,  as  assignees, 
being  in  possession  of  certain  policies  of  insurance,  and  Woodcock  having  occa- 
sion for  them,  the  assignees  refused  to  deliver  them  up  unless  he  paid  715/.  iSt. 
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7dL  The  question  which  arises  in  this  action  wherein  the  plaintiff  below  seeks 
to  recover  back  the  iTtoney  which  he  paid  in  order  to  obtain  possession  of  the 
policies,  is  precisely  the  same  as  if  the  assignees  had  brought  an  action  to  re* 
cover  back  the  money  paid  by  them ;  and  it  is  clear  that  such  an  action  would  be 
answered  if  the  defendant  were  to  show  that  the  bankrupts  had  agreed  to  become 
responsible  for  the  instalments  of  the  annuities  in  default  of  payment  by  the 
grantors ;  and  that  being  so,  if  there  was  such  an  agreement  proved  in  this  case, 
the  assignees  had  no  lien,  and  consequently  cannot  retain  the  money  which 
they  compelled  the  plaintiff  to  pay«  Now  the  circumstances  of  the  bankrupts 
having  from  time  to  time  given  the  grantee  credit  for  the  annuity  instalments, 
and  having  authorized  him  to  draw  for  the  amount  of  those  instalments,  and 
having  actually  paid  them,  although  they  had  not  received  them,  and  not  having 
intimated  in  the  later  accounts  that  they  expected  to  be  repaid  those  sums,  and 
having  nM>reover,  charged  commission  upon  those  sums,  were  some  evidence 
for  the  jury  to  infer  that  they  had  made  those  payments  in  pursuance  of  some 
agreement  on  their  part  to  do  so,  whether  they  received  them  or  not;  and  if 
there  was  evidence  to  go  to  the  jury,  then  I  think  the  question  was  properly 
*841  ^^'"'^^  ^^  ^^^^  ^consideration,  and,  consequently,  the  judgment  of  the 

•1  Court  of  Common  Pleas  ought  to  be  affirmed. 

Batlet,  J.  If  a  party  has  in  his  possession  goods  or  other  property  belong- 
ing to  another,  and  refuses  to  deliver  such  property  to  that  other,  unless  the 
latter  pays  him  a  sum  of  nnoney  which  he  has  no  right  to  receive,  and  the  latter, 
in  order  to  obtain  possession  of  his  property,  pays  that  sum,  the  money  so  paid 
IS  a  payment  made  by  compulsion,  and  may  be  recovered  back  There  is  no 
authority  to  show  that  the  two  things  mentioned  in  argument  are  required  in 
order  to  make  the  payment  compulsory.  That  being  the  general  rule  of  law,  it 
is  quite  clear  that  the  sum  paid  to  obtain  possession  of  these  policies  was  not  a 
voluntary  payment,  and  that  it  may  be  recovered  back,  unless  the  assignees  had 
a  right  to  receive  the  money.  Upon  the  other  point  I  think  that  there  was 
some  evidence  from  which  the  jury  might  infer  an  agreement  between  Woodcock 
and  the  bankrupts,  by  which  the  latter  became  responsible  fer  the  payment  of 
the  annuities,  and  we  are  not  in  this  state  of  the  proceedings  to  inquire  whether 
their  conclusion  was  right  or  wrong.  It  has  been  argued  that  in  order  to  make 
such  an  agreement  binding  on  Hotcard  and  Gibbs^  it  should  have  been  in 
writing.  That  argument  for  a  time  created  some  doubt  in  my  mind.  But  on 
further  consideration  I  think  there  was  in  this  case  evidence  of  an  assumed  and 
executed  responsibility.  The  plaintiff  below  does  not  attempt  in  this  action  to 
enferce  such  an  agreement  by  compelling  payment.  The  bankrupts  have  exe« 
cuted  the  agreement  by  paying  the  money  which  they  had  not  received.  We  must 
look  to  the  whole  of  the  accounts  to  see  whether  there  was  any  evidence  to  show 
*651  *^^^^  ^^  bankrupts  had  taken  upon  themselves  the  responsibility,  and 

J  looking  at  them  I  think  there  was  some  evidence  from  which  the  jury 
might  draw  that  inference,  although  upon  that  evidence  I  should,  perhaps, 
have  come  to  a  different  conclusion.  I  think,  therefore,  the  question  was  pro- 
perly submitted  to  the  jury,  and  that  the  judgment  of  the  Court  of  Common 
Pleas  ought  to  be  affirmed. 

HoLsovD,  J.  Upon  the  question  whether  a  payment  be  voluntary  or  not,  the 
law  is  quite  clear.  If  a  party  making  the  payment  is  obliged  to  pay,  in  order 
to  obtain  possession  of  things  to  which  he  is  entitled,  the  money  so  paid  is  no| 
a  voluntary,  but  a  compulsory  payment,  and  may  be  recovered  back ;  and  if 
the  plaintiff  below,  therefore,  was  compelled  to  make  the  payment  in  question 
in  order  to  get  the  policies  of  insurance,  whether  there  was  a  pressing  necessity 
or  not,  he  has  a  right  to  recover  it  back.  The  other  question  is,  whether  it 
was  properly  lef\  to  the  jury  to  infer  from  the  evidence  an  agreement  by  How* 
wrd  and  Gtbbs  to  become  responsible  fer  the  payment  of  the  annuities  1  If,  aa 
m  Shaw  V.  DartnaU  (a),  one  account  only  had  been  delivered,  that  might  not 

(a)  e  B.  4-  C.  64. 
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have  been  sufficient  to  prevent  the  party  who  delivered  the  account  from  saying 
that  he  had  not  received  the  money,  or  that  whether  he  had  received  it  or  not 
he  had  not  made  himself  responsible  for  it.  But  in  this  case  successive  accounts 
were  delivered  from  time  to  time,  and  in  all  of  them  credit  was  given  for  ipstaU 
ments  of  annuities  not  received  at  the  time  when  those  accounts  were  respectively 
delivered.  In  the  latter  accounts  there  was  no  allusion  to  the  sums  for  which 
^credit  was  given  in  the  earlier  as  sums  not  received.  In  fact,  those  ^^^^ 
sums  had  not  been  received.  That  was  evidence  to  be  laid  before  the  jury  ^ 
in  order  to  show  that  the  bankrupts  had  made  themselves  responsible  for  the 
sums  which  they  had  so  paid.  Suppose  such  successive  accounts  had  been 
delivered  by  the  bankrupts  from  time  to  time  for  (bur  or  five  years,  and  that 
the  balance  had  been  always  paid  by  them,  although  they  had  not  in  fact  received 
the  instalments  for  which  they  had  so  given  credit,  would  not  those  accounts 
have  afl^rded  a  fair  ground  for  a  jury  to  have  inferred  that  the  party  who  had 
for  that  period  given  credit  (or  those  sums  had  made  himself  responsible  for 
them  ?  Here  the  accounts  were  not  delivered  during  so  long  a  period  of  time. 
But  they  still  aflTord  some  evidence  of  such  an  agreement ;  and  if  there  was  any 
evidence,  then  upon  a  bill  of  exceptions  we  cannot  say  that  the  question  was 
not  properly  submitted  to  the  jury. 
LiTTLBDALE,  J.,  concurred. 

Judgment  affirmed. 


ROGERS  V.  JONES.    June  30. 

By  the  12  ^.  1,  r,  29,  s,  2,  it  ii  provided,  that  before  arreit  by  an  inferior  court,  an  affida« 
vit  of  debt  shall  be  made  before  the  officer  who  issues  the  process,  or  his  deputy :  Held^ 
that  the  depnty  must  be  appointed  for  issuing  process,  and  not  merely  for  taking  affida- 
vits. 

An  acknowledgment  of  a  debt,  made  b^  a  debtor  after  arrest,  but  before  an  escape,  is 
evidence  against  the  nurshal  in  an  action  for  the  escape.    Per  BapUfy  J. 

Cask  against  the  marshal  of  the  King's  Bench  for  an  escape.  The  declara* 
tion  stated,  that  one  H,  S,,  on,  &c.,  at  the  town  and  port  of  Zhver^  and  within 
the  jurisdiction  of  the  court  of  record  of  our  lord  the  King,  holden  before  the 
mayor  and  jurats  of  Dover ^  to  wit,  at  ^Westmifuter^  was  indebted  to  the  r«^. 
plaintiff  in  the  sum  of  200/.  upon  and  in  respect  to  certain  causes  of  action  '- 
before  then  accrued  to  the  plaintiff  against  H.  &,  within  the  jurisdiction  of  the 
said  court.  That  the  said  sum  of  money  being  unpaid,  and  H.  S.  then  being  a 
prisoner  for  debt  in  the  actual  custody  of  the  mayor,  ^c,  of  Dover ^  at  the  suit 
of  H,  2>.,  plaintiff  for  the  recovery  of  his  debt,  on,  &c.,  at,  dec,  and  within 
the  jurisdiction  of  the  said  court,  duly  made  an  affidavit  before  T.  Pain^  duly 
constituted  and  appointed  to  take  affidavits  in  the  same  court.  (The  declaration 
then  set  out  the  affidavit,  plaint,  and  precept,  and  alleged  a  detainer  of  H,  S, 
thereupon.)  And  H,  S,  being  detained,  and  remaining  a  prisoner  at  the  suit 
of  the  plaintiff  for  the  cause  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  dec.,  was 
brought  before  Sir  G,  S,  Holroyd,  one  of  the  justices  of  K.  B.,  by  virtue  of  a 
writ  of  habeas  corpus,  and  was  thet^upon  then  and  there  duly  committed,  by 
Sir  G,  S.  Hdroydj  to  the  custody  of  the  marshal  of  the  Marshalsea,  there  to 
remain  until,  dec.  By  virtue  of  which  commitment,  defendant  then  and  still 
being  marshal  of  the  Marshalsea,  took  H,  S,  into  his  custody,  and  detained  her 
until  afterwards,  to  wit,  on,  dec,  he,  the  defendant,  without  the  licence,  dec, 
voluntarily  suffered  H,  S.  to  escape.  Plea,  not  guilty.  At  the  trial  before 
Lord  IbfUerdeHf  C.  J.,  at  the  Westminster  sittings  after  last  Hilary  term,  it 
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was  proved,  that  H.  S.,  a  native  of  France,  had  given  to  the  plaintiff  four 
promissory  notes  for  50/.  each,  dated  at  Davtr^  but  payable  at  Calais,  The 
consideration  (or  the  notes  was  not  proved  to  have  been  given  at  Lover,  The 
Cown-clerk  of  jDacer  is  the  proper  officer  to  issue  process  out  of  the  court  of 
reeord  holden  before  the  mayor  and  jurats,  and  has  for  many  years  been  in  the 
*881  *^^^^^  of  giving  to  several  persons  at  Dover  a  deputation  to  take  ailidavita 
-*  of  debt.  T.  P,y  before  wliom  the  affidavit  mentioned  in  the  declaration 
was  sworn,  had  a  deputation  of  this  nature,  but  was  not  the  deputy  of  the  town- 
clerk  for  general  purposes.  The  arrest  of  H,  S,,  an  acknowledgment  of  the 
debt  by  her  when  in  custody  at  Dover,  the  removal  by  habeas  corpus,  issued  at 
the  suit  of  the  plaintiff,  and  the  escape,  were  then  proved.  For  the  defendant  it 
was  objected,  that  there  was  no  evidence  that  the  debt  arose  within  the  jurisdic- 
tion of  the  court  of  record  at  Dover,  and  that  7*.  P.  had  not  any  sufficient 
authority  to  take  the  affidavit  of  debt.  The  Lord  Chief  Justice  reserved  these 
points;  and  the  plaintiff  having  obtained  a  verdict,  a  rule  nisi  for  a  nonsuit  was 
graoted  in  Easter  term. 

The  AUornej/' General  and  Oomtfn  showed  cause.  It  appeared  that  the 
affidavit  of  debt  was  sworn  before  T.  P.,  a  person  appointed  by  the  town-clerk, 
according  to  the  practice  followed  for  many  years,  T,  JP.  was  the  deputy  of 
the  town-clerk  for  that  purpose,  and  his  appointment  was  analogous  to  the 
appointnncat  of  commissioners  for  taking  affidavits  in  the  superior  courts.  The 
statute  12  G.  1,  c,  29,  does  not  make  it  necessary  that  he  should  be  deputy  for 
general  purposes.  Then  it  was  objected  that  the  cause  of  action  did  not  arise 
within  the  jurisdiction  of  the  court  of  record  at  Dover,  But  the  notes  were 
made  at  Dover  ;  and,  moreover,  the  plaintiff  was  not  bound  to  prove  that  the 
cause  of  action  arose  within  the  limited  jurisdiction,  the  cause  having  been 
removed  into  this  court.  [Lord  Tenterden,  C.  J.  The  cause  was  removed  by 
Mdl  ^^  plaintiff,  and  it  does  appear  singular  that  a  party  should  be  able  to  *ar- 
-■  rest  a  debtor  by  process  out  of  an  inferior  court,  for  a  cause  not  within  its 
jurisdiction,  and  have  the  benefit  of  that  arrest  by  removing  the  cause  into  a 
superior  court.]  At  all  events,  the  giving  of  the  notes  to  the  plaintiff  constituted 
a  cause  of  action,  and  that  arose  at  Dover  ;  and  the  debtor  when  in  custody 
there  ackaowledged  the  debt. 

Gumey  and  Campbell  contrft.  The  affidavit  of  debt  was  made  before  a  person 
who  had  no  authority  to  take  it.  By  the  12  G.  1,  c,  29,  an  act  made  to  pre- 
vent frivolous  and  vexatious  arrests,  a  difference  is  made  between  superior  and 
inferior  courts  in  this  respect.  In  the  former,  a  commissioner  may  take  affi- 
davits ;  in  the  latter,  they  must  be  sworn  before  <*  the  officer  who  issues  the 
process  or  his  deputy ;" — that  means  his  deputy  for  the  general  purposes  of  his 
office,  not  merely  for  taking  affidavits.  Next,  the  cause  of  action  was  not  proved 
to  have  arisen  within  the  inferior  jurisdiction.  The  date  of  the  notes  was  not 
evidence  of  their  being  made  at  Diwer,  nor  were  they  proved  to  have  been  de- 
livered at  that  place.  The  acknowledgment  of  the  debt  made  after  the  arrest 
was  not  evidence  against  the  marshal.  [Bayley,  J.  It  would  be  evidence  if 
made  before  the  escape.] 

Lord  TEirrERDBir,  C.  J.  We  are  of  opinion  that  Pain,  before  whom  the 
affidavit  of  debt  was  made,  was  not  a  deputy  within  the  meaning  of  the  statute 
12  G.  1,  c.  29.  That  statute  says  that  the  affidavit  must  be  sworn  before  the 
officer  who  shall  issue  the  process  or  his  deputy.  It  is  not  necessary  to  say 
whether  that  requires  the  deputy  to  be  appointed  generally  for  the  officer ;  but, 
«0Q1  at  all  events,  it  makes  it  necessary  that  he  'should  be  deputy  for  the  pur- 
^  pose  of  issuing  process  ;  and  the  only  authority  delegated  to  Pain  was  that 
of  taking  affidavits :  consequently  the  arrest  was  not  good;  and  as  the  party- 
was  never  in  lawful  custody,  no  action  for  the  escape  can  be  maintained  against 
the  marshal.  The  rule  for  entering  a  nonsuit  must,  therefore,  on  this  ground, 
be  made  absolute,  and  it  becomes  unnecessavy  to  say  any  thing  as  to  the  other 
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point.  But  it  may  be  proper  to  notice  that  iu  Melsome  v.  Gardner  {a)  it  was 
decided,  after  consideration,  that  a  plaintiiT  having  arrested  a  debtor  by  process 
out  of  an  inferior  court  cannot,  by  habeas  corpus  ad  respondendum,  remove  him 
into  the  custody  of  this  court  to  answer  to  a  new  action  here  for  the  same  debt. 

Rule  absolute. 

(a)  1  Covfp.  116. 


HANSARD  V.  ROBINSON.    July  8. 

The  bolder  of  a  bill  of  exchange  cannot  by  the  custom  of  merchants  insist  upon  payment 
by  the  acceptor,  without  prmiucing  and  offering  to  deliver  up  the  bill ;  and,  therefore,  it 
was  held  that  the  indorsee  of  a  bill  having  lost  it,  could  not  in  an  action  at  law  recover 
the  amount  from  the  acceptor,  although  the  loss  was  after  the  bill  became  due,  and  the 
indorsee  offered  an  indemnity. 

This  was  an  action  by  the  plaintiff,  as  indorsee,  against  the  defendant  as 
acceptor  of  a  bill  of  exchange  for  32/.  Is.  6d,y  dated  the  10th  of  October  1823, 
drawn  by  Henry  BuUerworth^  payable  forty  days  after  date,  accepted  by  the 
defendant,  and  indorsed  by  BuUerworth  to  the  plaintiff.  Plea,  the  general  issue. 
At  the  trial  before  LUUedah^  J.,  at  the  Westminster  sittings  after  Michaelmas 
term  1826,  it  was  proved  by  the  drawer  that  the  defendant  teing  indebted  to 
him  in  *the  sum  of  32/.  Is,  6d,  for  books,  he,  on  the  10th  of  October  1823,  r^g^ 
drew  a  bill  on  him  for  that  sum,  payable  at  forty  days  after  date,  which  *■ 
the  defendant  accepted.  The  bill  was  drawn  on  a  proper  stamp.  Butterworth 
indorsed  the  bill  in  blank,  and  delivered  it,  so  indorsed,  to  the  plaintiff.  The 
bill  became  due  on  the  22d  of  November  1823,  but  was  not  presented  for  pay- 
ment until  the  1st  of  May  1824.  The  defendant  then  offered  to  give  in  pay- 
ment another  bill,  but  before  that  bill  was  given  the  plaintiff's  clerk  lost  the 
original  bill.  The  plaintiff  informed  the  defendant  of  the  loss,  and  oflered  him 
an  indemnity,  but  he  refused  to  pay  the  amount  unless  the  bill  was  produced 
and  delivered  up  to  him.  Upon  this  evidence  it  was  contended  that  the  plaintiff, 
the  indorsee  of  the  bill,  could  not  recover  against  the  acceptor  unless  the  bill 
were  produced,  or  shown  to  have  been  destroyed,  because  the  acceptor  was 
liable  to  be  sued  by  a  bon4  fide  indorsee  for  value  at  any  time,  even  although 
the  bill  might  have  been  obtained  by  a  prior  party  through  fraud  or  felony ; 
that  there  was  no  privity  between  the  indorsee  and  the  acceptor  except  through 
the  bill ;  and  that  the  latter  by  his  acceptance  undertook  only  to  pay  the  bill 
upon  its  being  produced  and  delivered  up  to  him.  There  was  no  breach  of  his 
contract  unless  the  bill  were  so  produced  by  the  holder,  and  unless  the  latter 
offered  to  deliver  it  up,  on  being  paid  the  amount.  As  to  the  ofibr  of  indemnity, 
a  court  of  law  had  no  power  to  compel  a  party,  who  by  law  was  entitled  to 
have  the  bill  delivered  up  to  him,  to  take  an  indemnity.  A  court  of  equity  is 
the  proper  tribunal  to  judge  of  the  sufficiency  of  the  indemnity.  The  learned 
Judge  was  of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  unless  he 
produced  the  bill,  *and  directed  a  nonsuit,  with  liberty  to  the  plaintiff  to  p^^^ 
move  to  enter  a  verdict  for  the  amount  of  the  bill.  A  rule  nisi  having  been  ^ 
obtained  for  that  purpose, 

Campbell  and  PaUeson^  in  Easter  term,  showed  cause.  There  are  certainly 
contradictory  authorities  on  this  point ;  but  the  Nisi  Prius  cases  of  Pierson  v. 
Hutchinson  {a)^  Mayor  v.  Jofinson(b\  Foole  v.  Smith  {c)^  Dangerfield  r. 

(€)  3  C«mji.  311.  (h)  3  Camp.  334.  (e)  1  Holt  N.  P.  C.  144. 
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}ri%(a),  Bevctn  v.  inS(b),  and  a  case  tried  before  Lord  Eldon^  when  Chief 
Justice  of  the  Court  of  Common  Pleas,  and  mentioned  by  him  in  JSx  parte  Green' 
vay  (c),  aad  two  cases  in  Banc,  decided  by  the  Court  of  Common  Pleas,  Davis 
V.  Dodd{d)  and  Champion  v.  Tkrry{e)^  are  in  favour  of  the  defendant.     Wil- 
aanuon  v.  dements  (/)  is  not  an  authority  against  him,  for  there  the  action  was 
OD  a  special  promise,  and  the  consideration  stated,  for  that  promise,  was,  that 
the  defendant  was  inddfted  to  the  plaintiff  on  a  bill  of  exchange,  and  that  the 
plaiatiff  having  lost  the  bill,  had  at  his  request  given  him  a  bond  acknowledging 
payment,  and  conditioned  to  indemnify  him  against  the  bill ;  and  on  motion  in 
anest  of  judgnient  it  was  held  that,  after  verdict,  it  must  be  taken  to  have  been 
proved  at  the  trial,  that  the  defendant  was  so  indebted ;  and  that  there  was, 
therefore,  a  good  consideration  for  the  promise.     In  Long  v.  BaHlie  (^)  the  bill 
was  specially  indorsed  to  the  plaintiff,  and  had  no  indorsement  from  him  upon 
it,  and  no  other  person  but  the  plaintiff  could  have  acquired  a  right  to  sue 
^oi  tbereon.     Brown  *v.  Messiter  [h)  was  a  decision  of  a  single  judge,  and  no 
•1  cause  was  shown  against  the  rule  for  referring  the  bill  to  the  Master  to  com- 
pote principal  and  interest ;   and  Glover  v.   Thomson  (?')  was  an  undefended 
canse.     Hart  y.  King(k)  was  a  Nbi  Prius  case  before  HoUy  C.  J.,  and  it  do^s 
not  appear  from  the  report  in  what  character  the  plaintiff  sued.     The  bill  might 
have  been  either  indorsed  specially  or  not  at  all ;  it  might  have  been  proved  to 
hare  been  destroyed,  or  might  have  been  in  such  a  state,  when  lost,  that  other 
persons  could  not  recover  upon  it. 

Gumey  and  CSuUy^  contri,  relied  upon  the  three  last- mentioned  cases ;  and 
on  a  Nisi  Prius  case  of  Dart  v.  Hinckes,  tried  before  Lord  TVn^rc&n,  and  a 
case  of  Rol/e,  assignee^  v.  Watson^  before  Best^  C.  J.,  at  the  sittings  in  last 
Easter  term,  where,  in  an  action  on  a  lost  bill,  the  jury  having  found  that  the 
bill  was  not  indorsed  at  the  time  of  the  loss,  the  plaintiff  was  permitted  to  re- 
cover. And  they  contended  that  it  was  material  for  the  plaintiff  in  this  case, 
that  the  bill  was  not  lost  until  afler  it  became  due,  and  aAer  the  defendant  had 
made  default  in  not  paying  it  when  presented. 

Cur.  adv.  vuh. 
Lord  TxirrBRDKN,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This  was 
aa  action  on  a  bill  of  exchange,  brought  by  the  indorsee  against  the  acceptor. 
The  bill  was  not  prodooed  at  the  trial,  but  proof  was  given  of  the  signature  of 
the  parties,  and  other  particulars  of  the  bill,  and  that  it  was  lost  afler  it  had  be- 
come doe,  and  afler  payment  had  been  required  of  the  defendant,  and  he  had  re- 
quested time  and  promised  payment. 

9QM^  *It  is  not  necessary  to  say  whether  any  special  action  could  have  been 
-I  framed  and  maintained  upon  the  particular  facts  and  the  defendant's 
promise,  because  the  declaration  in  the  present  cause  is  not  founded  upon  such 
iads,  bat  upon  the  bill  itself,  in  the  usual  way.  We  would  not,  however,  be 
tmdentood  to  give  any  encouragement  to  such  an  action ;  and  we  think  the 
speoal  facts  cannot  properly  be  considered  as  affording  a  satisfactory  ground 
for  decision  in  this  case,  btit  the  case  must  be  considered  generally,  as  an  action 
brought  upon  a  lost  bill,  and  introducing  the  general  question,  whether  such  an 
actioo  can  be  maintained. 

Upon  this  question  the  opinions  of  judges,  as  they  are  to  be  found  in  the  cases 
quoted  at  the  Bar,  have  not  been  uniform,  and  cannot  be  reconciled  to  each 
ether.  It  is  not  necessary  to  advert  again  to  the  cases.  Amid  conflicting  opin- 
ions the  proper  course  is,  to  revert  to  the  principle  of  these  actions  on  bills  of 
exchange,  and  to  pronounce  such  a  decision  as  may  best  conform  thereto.  Now 
the  principle  upon  which  all  such  actions  are  founded  is  the  custom  of  mer- 
chants.   The  general  rule  of  the  English  law  does  not  allow  a  suit  by  the 

(«)  4  E*^  N.  P.  C.  159.  (»)  2  Camp.  381 .  (e)  6  V«9.  jun.  81Q. 

C^  4  Tsmt.  0O3«  («)  3  Brod.  ^  B.  395.  (/)  1  Taunt.  993. 

<^>  3  Cmmm.  914.  (A)  ^M.^S.  381.  (»)  1  Ryan  if  Moody ^  403. 

{Jk)  12  Mod.  310. 
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assignee  of  a  chose  in  action.  The  custom  of  merchants,  considered  as  part 
of  the  law,  furnishes,  in  this  case,  an  exception  to  the  general  rule.  What, 
then,  is  the  custom  in  this  i-espect  ?  It  is  that  the  holder  of  the  bill  shall  present 
the  instrument,  at  its  maturity,  to  the  acceptor,  demand  payment  of  its  amount, 
and  upon  receipt  of  the  money  deliver  up  the  bill.  The  acceptor  paying  the  bill 
has  a  right  to  the  possession  of  the  instrument  for  his  own  security,  and  as  his 
voucher  and  discharge  pro  tanto  in  his  account  with  the  drawer.  If,  upon  an 
oflTer  of  payment,  the  holder  should  refuse  to  deliver  up  the  bill,  can  it  be 
^doubted  that  the  acceptor  might  retract  his  offer  or  retain  his  money  ?  r^g^ 
And  if  this  be  the  right  of  an  acceptor,  ready  to  pay  at  the  maturity  of  ^ 
the  bill,  must  not  his  right  remain  the  same  if,  though  not  ready  at  that  t*Tne, 
he  is  ready  afterwards ;  and  can  his  right  be  varied  if  the  payment  is  to  be 
made  under  a  compulsory  process  of  law  ?  The  foundation  of  his  right,  his 
own  security,  his  voucher,  and  his  discharge  toward  the  drawer  remain  un- 
changed. As  far  as  regards  his  voucher  and  discbai^  toward  the  drawer,  it 
will  be  the  same  thing  whether  the  instrument  has  been  destroyed  or  mislaid. 
With  respect  to  his  own  security  against  a  demand  by  another  holder  there  may 
be  a  difference.  But  how  is  he  to  be  assured  of  the  fact,  either  of  the  loss  or 
destruction  of  the  bill  ?  Is  he  to  rely  upon  the  assertion  of  the  holder,  or  to 
defend  an  action  at  the  peril  of  costs  ?  And  if  the  bill  should  aAerwards  appear 
and  a  suit  be  brought  against  him  by  another  holder,  a  fact  not  absolutely  im- 
probable in  the  case  of  a  lost  bill,  is  he  to  seek  for  the  witnesses  to  prove  the 
loss,  and  to  prove  that  the  new  plaintiff  must  have  obtained  it  a(\er  it  became 
due  ?  Has  the  holder  a  right,  by  his  own  negligence  or  misfortune,  to  cast  this 
burden  upon  the  acceptor,  even  as  a  punishment  (or  not  discharging  the  bill  on 
the  day  it  became  due  ?  We  think  the  custom  of  merchants  does  not  authorize 
us  to  say  that  this  is  the  law.  Is  the  holder,  then,  without  remedy  ?  Not 
wholly  so.  He  may  tender  sufficient  indemnity  to  the  acceptor,  and  if  it  be 
refused,  he  may  enforce  payment  thereupon  in  a  court  of  equity.  And  this  is 
agreeable  to  the  mercantile  law  of  other  countries.  In  the  modern  Code  de 
Q}mmerce  of  Fra?ice^  Liv,  1.  Tit,  9,  Art.  151, 152,  this  is  distinctly  provided. 
And  this  ^provision  is  not  new  in  the  law  of  that  country,  but  is  found  r«oA 
also  in  the  Ordonnance  de  Commerce  of  Lewis  the  Fourteenth,  TU,  5,  ■- 
Art.  19.  The  rule  for  entering  a  verdict  for  the  plaintiff  must  therefore  be 
discharged. 

Rule  discharged. 


-SANDIMAN  v.  BREACH.    July  A. 

The  itatates  3  Car.  1,  e.  1,  and  29  Car,  2,  e.  7,  do  not  make  it  illegal  for  itage-coaches  to 

travel  on  the  Lord's  day. 

Assumpsit  to  recover  the  expense  of  hiring  a  post-chaise  to  convey  the  plaintiff 
from  GapUm  to  Uondxm^  the  defendant,  who  had  contracted  to  take  him  in  his 
stage-coach,  having  neglected  to  do  so.  Plea,  the  general  issue.  At  the  trial 
before  Lord  Tsnterden^  C.  J.,  at  the  London  sittings  afler  MicJiacimas  term 
1826,  it  appeared  that  on  a  Sunday  the  plaintiff  sent  to  a  booking-office  kept  by 
the  defendant,  who  was  the  proprietor  of  a  stage-coach  travelling  from  Cl^Oan, 
to  London^  booked  himself  to  be  carried  to  London  on  that  evening,  and  paid 
half  the  fare.  The  defendant  af^rwards,  not  having  any  passenger  except  the 
plaintiff,  refused  to  go  to  London,  and  thereupon  the  plaintiff  hired  a  post-chaise. 
For  the  flefendant,  it  was  contended,  that  the  contract  was  illegal,  being  in  cou<- 
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tra?eDtioa  of  the  statutes,  3  CSzr.  1,  c.  I,  and  29  Car.  2,  c.  7,  and  that,  there- 
fore, the  deieodant  was  not  bound  to  perform  it.  The  Lord  Chief  Justice  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit,  and  the  plaintiff  hud  a  verdict 
for  ISf.  In  Hilary  term  a  rule  for  entering  a  nonsuit  was  obtained,  against 
which 

i>(K2/ showed  cause.     The  statutes  referred  to  at  the  trial  do  not  prevent 
^gw^  stage-coaches  from  travelling  on  the  *Sabbath.   The  3  Ckir,  l,c.  1,  begins 

•J  by  reciting,  that  **  the  Lord's  day  is  much  broken  and  profaned  by  carriers, 
waggpners,  carters,  wainmen,  butchers  and  drovers  of  cattle ;"  and  then  enacts, 
"  that  no  carrier  with  any  horse  or  horses,  nor  waggon-man  with  any  waggon, 
oof  carman  with  any  cart,  nor  wainman  with  any  wain,  nor  drover  with  any 
cattle,  shall  hy  themselves,  nor  any  other,  travel  upon  the  said  day,  upon  pain 
that  every  person  so  ofllending  shall  forfeit  205.  for  every  such  oficnce.**  The 
only  word  there  used,  that  could  by  possibility  apply  to  a  stage-coachman,  is 
carrier^  but  that  means  carrier  of  goods  ;  and,  accordingly,  in  Ec  parte  Middle- 
ton  (a),  where  the  driver  of  a  van  was  held  to  be  a  carrier  within  the  meaning 
of  the  act,  the  Court  expressly  avoided  giving  any  opinion  as  to  the  drivers  of 
stage-coaches.  By  the  29  Gar.  2,c.  7,  i.  1,  it  was  enacted,  "  that  no  trades- 
n»D,  artificer,  workman,  labourer,  or  other  person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  business,  or  work  of  their  ordinary  callings  upon 
the  Lord's  day,  or  any  part  thereof,  works  of  necessity  and  charity  only  excepted ; 
and  that  every  person  being  of  the  age  of  fourteen  years  or  upwards,  offending 
io  the  premises,  shall  (or  every  such  ofience  forfeit  the  sum  of  5^.*'  The 
deieodant  does  not  come  within  any  part  of  the  description  there  given,  and  the 
general  words  **  other  person,"  are  applicable  only  to  persons  ejusdem  generis. 
[Lord  JhUerden^  C.  J.  Is  there  not  some  provision  as  to  travellers  by  water  ?] 
Yes,  in  section  2,  but  that  is  in  favour  of  the  plaintiff;  for  as  sonie  travellers  are 
specially  mentioned,  the  Court  will  not  extend  its  provisions  to  any  others.  The 
*981  ^^^  *are,  **  no  drover,  horse-courser,  waggoner,  butcher,  higgler,  their 

^  or  any  of  their  servants,  shall  travel  or  come  into  his  or  their  inn  or  lodging 
upon  the  Lord^s  day,  upon  pain  that  every  such  ofiender  shall  forfeit  20s. 
for  every  sucb  ofl^nce ;  and  that  no  person  shall  use,  employ,  or  travel  upon  the 
Lord*s  day,  with  any  boai^  uherry^  ligliter,  or  barge,  unless  it  be  upon  some 
extraordinary  occasions,  to  be  allowed  by  some  justice  of  peace."  Even  if 
the  language  of  the  first  section  applied  to  the  driver  of  a  stage-coach,  his  em- 
ployment would  come  within  the  exception  of  "  works  of  charity  and  necessity ;" 
for  it  is  necessary  for  many  persons,  as  witnesses  or  medical  men,  to  travel  on 
Sunday^  and  this  exception  has  always  been  liberally  construed.  Hex  v.  Coz  (6), 
Rfx  V.  Younger  (c).  But,  secondly,  if  any  oflence  was  committed,  that  was  by 
the  defendant,  and  not  the  plaintiff.  He  alone  is  guilty  of  the  oflence,  who 
exercises  his  ordinary  calling  on  the  Sabbath,  Bloxam  v.  Williams  (cf),  Hodg" 
*on  V.  Thmple(e).  Lastly,  the  defendant  had  a  licence  for  his  coach  to  travel 
00  Sunday ^  granted  in  pursuance  of  the  powers  given  to  the  commissioners  of 
hackoey-coQches  by  the  25  G.  3,  c.  51. 

Oumey  contri.  There  is  no  doubt  that  the  defendant  as  a  stage-coach  pro- 
prietor and  driver,  had  "an  ordinary  calling,"  and  if  he  had  exercised  that 
calling  on  the  Sabbath  day,  he  would  have  been  subject  to  the  penalty  imposed 
by  the  29  Car,  2,  c.  7,  and  the  only  question  is,  whether  a  person  who  has 
«gg^  made  a  contract  with  another,  in  contravention  of  the  law,  can  maintain  *an 

^  action  against  that  other  for  refusing  to  perform  such  contract  ?  [Lord 
Tbi«er&»,  C.  J.  If  the  words  "  other  person,"  in  the  first  section,  are  large 
enough  to  include  all  persons  having  an  ordinary  calling,  why  should  drovers 
and  waggoners  be  specially  nnentioned  in  the  second  section  ?]  The  fiOh  section 
thows  that  persons  travelling  on  the  Sabbath  were  considered  as  offenders,  for 

U)ZS.  4-  C.  164.  ih)  2  Burr.  78S.  (e)  ft  T.  R.  490. 

id)  3C,^  B.  233.  (O  5  Taunt.  181. 
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it  deprives  them  of  any  remedy  against  the  hundred  in  case  of  robbery.  Then 
as  to  the  exception  of  "  works  of  necessity,"  the  case  of  Rex  v,  Chz  (a),  which 
was  a  motion  for  a  criminal  information  against  a  baker,  was  decided  on  the 
ground  that  he  came  within  the  exemption  in  section  3,  in  favour  of  cooks' 
shops. 

Cfur,  adv.  ffuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tbnterdex,  C.  J.  It  was  objected  that  the  plaintiff  in  this  case  could 
not  recover,  because  the  contract,  for  the  breach  of  which  the  action  was 
brought,  was  to  have  been  performed  on  the  Sabbath  day,  and  that  it  could  not 
legally  be  performed  on  that  day.  But  upon  looking  into  the  statutes  3  Oar.  1, 
c.  1,  and  29  Chr.  2,  c,  7,  upon  which  the  objection  was  founded,  we  are  of 
opinion  that  this  case  does  not  come  within  them.  There  have  been  subsequent 
statutes,  containing  regulations  as  to  hackney  coaches,  but  they  are  too  ambigu- 
ous to  be  taken  as  legislative  expositions  of  the  former  acts.  By  the  first  of 
these,  the  3  Oar,  1,  c.  1,  it  was  enacted,  that  *^no  carrier  with  any  horse,  nor 
waggon-man  with  any  waggon,  nor  carman  with  any  cart,  nor  wainman  with 
any  wain,  nor  drover  with  any  cattle,  shall  by  themselves,  •or  any  other,  r»^  qq 
travel  on  the  Lord^s  day  ;*'  and  by  the  29  Car,  2,  c.  7,  that  *'  no  trades-  ^ 
man,  artificer,  workman,  labourer,  or  other  person  or  persons,  shall  do  or  exer- 
cise any  worldly  labour,  business,  or  work  of  their  ordinary  callings  upon  tho 
Lord^s  day."  It  was  contended,  that  under  the  words  '<  other  person  or  persons" 
the  drivers  of  stage-coaches  are  included.  But  where  general  words  follow 
particular  ones,  the  rule  is  to  construe  them  as  applicable  to  persons  ejusdem 
generis.  Considering,  then,  that  in  the  3  Oar.  1,  c.  1,  carriers  of  a  certain 
(Jescription  are  mentioned,  and  that  in  the  29  Qir.  2,  c.  7,  drovers,  horse- 
coursers,  waggoners,  and  travellers  of  certain  descriptions,  are  specifically  men- 
tioned, we  think  that  the  words  <'  other  person  or  persons*'  cannot  have  been 
used  in  a  sense  large  enough  to  include  the  owner  and  driver  of  a  stage-coach. 
For  these  reasons  we  are  of  opinion  that  the  rule  for  entering  a  nonsuit  must 
be  discharged. 

Rule  discharged. 

(a)  2  Burr.  785. 


•TOPE  and  NICHOLLS,  assignees  of  J.  FORD,  v.  W.  L.  HOCKIN,  [*101 

Gent.,  one,  &c.     July  4. 

Where  a  commission  of  bankrupt  was  sued  out  on  the  petition  of  A,  B,,  founded  on  an  act 
of  bankruptcy  in  i>0CMMter,  and  it  appeared  that  in  the  preceding  OetoBer,  the  bankrupt, 
by  a  deed,  to  which  A.  B.  was  a  party,  assii^cd  all  his  property :  Held,  that  the  as- 
signees (although  A.  B.  was  not  one  of  them)  could  not  avail  themselves  of  this  deed  at 
an  act  of  bankruptcy  in  order  to  recover  money  subsequently  paid  by  the  bankrupt,  inas- 
much as  the  creditors  represented  by  the  assignees  derived  all  their  rights  under  the 
commission  from  the  petitioning  creditor,  who  was  a  party  to  the  deed. 

The  money  sought  to  be  recovered  had  been  deposited  by  the  bankrupt  in  the  hands  of  an 
arbitrator,  who  was  to  decide  to  whom  it  belonged.  The  arbitrator,  before  the  commis- 
sion issued,  and  without  knowledge  of  any  act  of  bankruptcy  having  been  committed,  paid 
the  money  over  to  the  person  whom  he  thought  entitled  to  receive  it :  Held,  that  the  as- 
signees could  not  recover  it  from  the  arbitrator. 

Assumpsit  for  money  had  and  received.  At  the  trial  before  LUUedak^  J.,  at 
the  Summer  assizes,  1826,  for  the  county  of  Demn^  a  verdict  was  found  for 
the  plaintiffs,  damages  15/.,  subject  to  the  following  case  for  the  opinion  of  this 
Co'jrt  as  to  the  increase  of  the  damages. 
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The  ptainliffi  were  the  assignees  of  the  estate  and  efl^ts  of  John  Fordj  a 
bankrupt,  under  a  commission  of  bankruptcy  dated  the  4th  day  of  December 
1823,  which  was  issued  on  that  day  upon  the  petition  of  John  L/yndon^  the 
brother-in-law  of  Fbrd,     The  acts  of  bankruptcy,  in  respect  of  which  Ford  was 
adjudged  and  declared  a  bankrupt  under  the  commission,  and  which  were 
stated  and  set  forth  in  the  proceedings  and  depositions  before  the  commissioners, 
were  committed  by  him  on  the  21  st  of  November  and  the  1st  of  December  1628. 
At  the  trial,  the  trading,  the  petitioning  creditor's  debt,  and  these  acts  of  bank- 
ruptcy, were  duly  proved,  and  no  question  was  made  thereon  ;  and  there  was 
ppoTcd,  and  given  in  evidence,  a  certain  indenture  bearing  date  the  1st  day  of 
October  1823,  made  between  Ford  of  the  first  part,  and  one  JET.  Mudge  and  Jl 
^IQA-i   Dyndon  of  the  other  part,  whereby  Ford  granted  and  conveyed  *all 
^  his  goods  and  chattels  in  the  county  of  Devon  to  Mudge  and  Dyndon^ 
upon  certain  trusts  in  the  deed  specified.     It  did  not  appear  that  the  bankrupt 
had  at  the  date  of  the  deed  any  goods  or  chattels  out  of  the  county  of  Devon. 
The  deed  was  executed  by  Ford  on  the  day  of  its  date.     Jjyndon  did  not 
ezecate,  but  he  was  privy  to  it.     Many  years  before  this  time,  Ford^  being  the 
owner  of  a  freehold  estate  at  Brent^  in  the  county  of  Devon^  had  mortgaged  it 
at  several  tames  to  several  persons ;  but  in  the  year  1823,  he,  by  the  interven- 
tion of  Smithy  an  attorney,  who  had  been  for  a  long  time  concerned  for  him  as 
his  attorney,  contracted  to  sell  the  same  to  a  Mr.  Cornish j  and  the  purchase 
was  to  be  completed  on  the  4th  day  of  October  in  that  year.     Accordingly,  on 
that  day  a  meeting  took  place  for  that  purpose  at  Totness^  at  which  were  present 
Efrd,  (hmish  (the  purchaser),  with  his  attorney,  some  of  the  mortgagees, 
Smi^y  who  attended  there  aj  well  on  behalf  of  JFbr^,  as  on  behalf  of  two  of  the 
mortgagees,  and  Hoclcin^  the  defendant,  who  attended  on  behalf  of  a  third 
mortgagee.     Smith  brought  with  him  the  title-deeds  of  the  estate,  which  had 
been  in  his  possession  for  several  years,  and  which  had  first  come  into  his  pos- 
sesnon  as  the  attorney  lor  and  on  behalf  of  his  clients,  two  of  the  mortgagees. 
The  parties  being  assembled,  Cbmish^  the  purchaser,  drew  four  checks  upon  a 
bank  at  Ihtness  for  the  amount  of  the  purchase-money,  t.  e.  three  for  the 
separate  amounts  of  the  said  several  claims  of  the  three  mortgagees  payable  to 
them  respectively  or  bearer,  and  the  fourth  for  the  amount  of  the  residue,  being 
the  sum  of  904/.  payable  to  Ford  or  bearer.     The  first  three  checks  were  then 
given  to  the  respective  mortgagees,  and  the  last-mentioned  check  Ford  took 
*10ai  ^^"'^'"^  ^^  ^^'^^  ®^  Cdrnuh,  and  put  into  his  pocket,  but  Smith  immedi- 
-1  ately  claimed  to  have  possession  of  it,  and  declared  that  the  business 
should  not  be  completed  if  the  check  was  not  given  up  to  him.     At  this  time 
the  first  two  mortgagees  had  executed  the  deeds  of  conveyance,  and  the  third 
mortgagee  was  in  the  act  of  executing  them,  but  an  altercation  ensuing  between 
Smith  and  Ford  respecting  the  check,  the  business  was  interrupted,  and  the 
three  first-mentioned  checks  were  given  back  to  Oornidi.     It  was,  however, 
finally  agreed  between  Smith  and  Fbrdy  that  the  check  in  question  should  be 
(deposited  in  the  hands  of  the  defendant,  who  was  named  by  Ford,     Contradictory 
evidence  was  given  both  as  to  the  grounds  on  which  Smith  claimed  possession 
of  the  check,  and  also  as  to  the  purpose  of  the  deposit  with  the  defendant ;  but 
the  jury  found  that  Smith  had  made  his  claim  on  the  ground  of  a  balance  due 
to  him  (or  bills  of  costs,  and  on  a  cash  account,  and  also  on  the  ground  of  the 
authority  hereinafter  mentioned ;  and  the  jury  also  found  that  the  deposit  was 
nuide  for  the  purpose  of  the  defendant's  determining  how  much  was  due  from 
Fbrd  to  Smithy  and  also  to  Messrs.  Hine  and  Co.,  at  that  time  bankers  at 
Dartmouth^  afiter  payment  of  which  sums  he  was  to  return  the  residue  to  Ford, 
The  check  was  thereupon  deposited  by  Ford  in  the  hands  of  the  defendant,  and 
the  porchase  was  completed.     The  defendant  deposited  this  check  at  his  bankers 
OQ  the  6th  day  of  October^  and  had  credit  with  them  for  the  amount  thereof  in  a 
separate  account;  and  on  the  18th,  Fbrd^  with  one  FowHe  an  accountant,  and 
Smithy  met  at  the  defendant's  office  at  Dartmouth^  when  Fbrd  agreed  to  a 
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balance  of  account  between  bimself  and  Smith  to  the  amount  of  262/.  After 
this,  but  at  the  *same  meeting,  Mr.  Nine  came  to  the  defendant's  office,  r#|A^ 
and  produced  an  account  of  the  claims  of  Hine  and  Co.  against  Ford^  ^ 
and  Smith  also  produced  the  paper- writing,  bearing  date  the  Slst  May  1823, 
bereinaHer  set  forth,  and  Ford  and  Nine  went  through  the  last-mentioned 
account ;  and  frnally,  the  defendant  decided,  that  the  sum  of  627/.  was  due  from 
Fbrd  to  Hine  and  Co.  He  accordingly  drew  and  delivered  to  Smith  a  check 
on  his  bankers,  for  the  sum  of  689/.,  whereof  262/,  was  for  Smith  himself,  and 
627/.  was  to  be  by  him  paid  to  Hine  and  Co.  The  paper-writing  so  produced 
by  Smith  was  as  follows :  "  Mr.  /.  B,  Smith — Sir,  I  hereby  authorize  and 
request  you  to  retain  the  deeds  of  my  estate  at  Brent^  as  security  for  my  debt 
to  Messrs.  Hine  and  Uoldsf earth,  ader  satisfying  the  mortgage,  and  request  you 
to  pay  them  the  balance  of  ray  account  out  of  the  purchase-money,  as  sOon  as 
the  property  is  sold.  John  Fbrd, — Dartmmetk^  3lst  May  1823." — This  paper 
was  signed  by  Ford  at  the  time  of  its  date ;  and  on  signing  it  he  gave  it  to  Mr. 
Sine,  and  at  Hine^s  request  he  immediately  ailerwards  delivered  it  to  Smitli, 
The  paper  was  stamped  only  with  an  agreement-stamp  of  the  amount  of  1/.  It 
appeared,  by  the  said  account  of  Hine  and  Co.,  that  on  the  31  st  May  1823, 
there  was  due  from  Fbrd  to  Hine  and  Co.  the  sum  of  306/.  l&s.  lid.  only,  and 
on  the  18th  October  following  the  said  sum  of  627/.  The  question  for  the  opi- 
nion of  the  Court  was,  whether  the  plaintiffs  were  entitled  to  recover  the  sum 
of  889/.,  or  any  and  what  part  thereof?  if  the  Court  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  recover  the  sum  of  889/.,  or  any  part  thereof,  the 
damages  were  to  be  increased  accordingly,  but  if  otherwise,  the  damages  to 
remain  at  the  amount  of  15/.  *as  aforesaid.  The  case  was  argued  on  a  r«|Ae 
former  day  in  this  term  by  ^ 

Carter  for  the  plaintiffs.  The  deed  of  the  1st  of  October  1823,  made  between 
the  bankrupt  and  Mudge  and  Lyndon^  was  an  act  of  bankruptcy ;  and  if  it  were 
so,  then  it  overrides  and  annuls  the  payments  made  on  the  18th  of  October  to 
Smith  and  to  Hine  and  Co.  The  deed,  treating  it  as  independent  of  any 
connection  with  the  petitioning  creditor,  being  an  assignment  of  all  the  bankrupt's 
effects,  was  clearly  an  act  of  bankruptcy.  Now  the  nK>ney  came  into  the 
defendant's  hands  on  the  6th  of  October j  when  he  had  r.redit  for  it  with  his 
bankers,  and  so  remained  until  the  18th.  It  was,  therefore,  money  had  and 
received  by  him  to  the  use  of  the  assignees,  which  they  are  entitled  to  recover. 
The  objection  in  this  case  will  be,  that  the  deed  was  a  concerted  act  of  bank- 
ruptcy  between  the  bankrupt  and  Lytidon  the  petitioning  creditor.  Questions 
as  to  concerted  acts  of  bankruptcy  have  only  arisen  in  cases  where  it  was  pro* 
posed  to  give  them  in  evidence  as  the  foundation  and  support  of  the  commission; 
and  such  concerted  acts  have  been  held  not  to  be  available,  on  two  grounds. 
Some  acts,  if  done  by  agreement,  are  not  acts  of  bankruptcy  at  all.  The  very 
circumstance  of  their  being  agreed  or  concerted  takes  away  one  of  the  main 
qualities  which  must  be  found  in  the  transaction  to  make  it  an  act  of  bankruptcy, 
viz.  the  intention  to  delay  creditors.  Thus,  in  the  case  of  a  denial  to  a  creditor, 
the  latter  cannot  be  said  to  be  delayed  when  he  comes  by  agreement  to  demand 
and  to  be  denied.  There  is  another  ground  upon  which  a  concerted  act  has 
been  held  not  to  be  available,  viz.  that  although  the  act  in  *itself  may  r»i/)i> 
be  an  act  of  bankruptcy,  yet  the  petitioning  creditor  is  estopped  from  ^ 
saying  that  it  is  so.  The  estoppel,  however,  is  limited  to  the  petitioning  creditor 
who  sets  the  proceeding  in  motion :  he  is  bound  to  establish  an  act  of  bankruptcy 
available  by  himself  to  support  the  commission.  The  assignees  also  must  show 
such  an  act  of  bankruptcy  in  order  to  originate  their  jurisdiction.  But  when 
that  has  been  done,  the  creditors  at  large,  represented  by  the  assignees,  may 
take  the  benefit  of  another  act  of  bankruptcy,  although  the  petitioning  creditoi 
was  a  consenting  party  to  it.     Tappenden  v.  Burgess  (a)  shows  that  the  estop* 

(a)  4  £a<r,  230. 
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pei  applies  not  to  assignees  who  are  mere  trustees  for  the  creditors  at  large,  but 
only  to  a  petitioning  creditor  who  originates  the  commission,  (a) 

Coleridge  contrd.  The  deed  of  the  1st  of  October  1823  is  not  available  for 
any  purpose  under  a  commission  sued  out  by  Lyndon  the  petitioning  creditor, 
because  he  was  privy  to  it.  It  is  clear  that  he  could  not  have  sued  out  a  com- 
mission upon  that  act  of  bankruptcy.  And  although  a  commission  has  been 
sued  out  and  supported  on  an  act  of  bankruptcy  free  from  this  objection,  refer- 
ence cannot  be  had  to  the  deed  of  the  1st  of  October  by  the  assignees  for  the 
purpose  of  bringing  property  into  the  general  fund.  Unless  the  deed  were 
fiaiidulenl  in  law,  it  is  not  an  act  of  bankruptcy ;  and  he  who  has  executed, 
assented  to,  or  acted  under  such  a  deed,  is  estopped  from  saying  that  it  is  fraud* 
107*1  "'®°^*  TYiVA  ^estoppel  is  not  merely  personal  to  the  petitioning  creditor, 
^  but  extends  to  the  assignees.  Bamfordv,  Baron  (b)  shows  that  parties 
who  have  been  privy  and  assenting  to  the  deed  of  assignment  cannot  set  it  up 
as  an  act  of  bankruptcy ;  and  Tappenden  v.  Burgess  (c)  shows  that  the  estoppel 
00  the  assignees  is  in  virtue  of  their  representative,  not  their  individual  character, 
for  there  all  the  assignees  except  Tappenden  (the  petitioning  creditor)  were 
privy  to  the  deed ;  and  yet  it  was  held  that  they  might,  under  a  commission 
founded  on  that  deed,  sue  for  and  recover  the  bankrupt's  estate.  It  was  not 
necessary  that  Lyndon  should  execute  the  deed.  In  Back  v.  Gooch  (d)^  the 
<mly  connection  which  the  petitioning  creditor  had  with  the  deed,  which  was 
relied  on  as  an  act  of  bankruptcy,  was,  that  he  knew  of  it  while  it  was  preparing, 
called  on  the  attomies  who  were  preparing  it  whilst  it  was  in  progress,  and  ex- 
pressed no  disapprobation,  and  when  the  bankrupts  had  executed  it,  recommend- 
ed a  person  to  take  possession  of  the  stock ;  so  in  Hicks  v.  Burfitt  (e),  the 
petitioning  creditor  was  only  privy  and  consenting  to  the  deed.  In  Ex  parte 
Cantacell  (/)  the  Lord  Chancellor  said,  *^  If  the  petitioning  creditor  has  acted 
ander  the  deed,  although  he  may  not  have  executed  it,  he  not  only  cannot  avail 
himself  of  it  as  an  act  of  bankruptcy*  but  will  be  liable  to  all  tfaie  costs  of  the 
commission.'*  It  is  true,  that  in  all  these  cases  the  commission  rested  on  the 
deed.  But,  if  neither  the  petitioning  creditor  could  have  sued  out,  nor  the  as- 
signees sustained  the  commission  upon  this  deed,  they  must,  on  the  same  prin- 
'1081  ^^P'^«  ^  prevented  *from  relying  upon  it  for  the  purpose  of  overreaching 
-'  the  transaction  in  question. 
Supposing,  however,  that  the,  assignees  may  treat  this  deed  as  an  act  of  bank* 
ruptcy,  still  this  action  is  not  maintainable  against  the  present  defendant.  He 
was  a  mere  arbitrator.  The  money  was  only  deposited  with  him.  He  had  no 
interest  in  it.  He  never  mixed  it  with  his  own,  and  he  paid  it  over  without 
having  notice  of  any  act  of  bankruptcy  or  of  insolvency.  Coles^  Assignee  of 
Wriglu^  V.  Robins  {g\  Coles  v.  Wright  {h)y  are  authorities  to  show  that  under 
such  circumstances  the  defendant  is  not  liable. 

Cur.  adv.  vtUt, 
Lord  TE]fTEBDEif,  C.  J.,  now  delivered  the  judgment  of  the  Court ,  and,  afler 
stating  the  facts  of  the  case,  proceeded  as  follows :  Upon  the  argum3nt  of  this 
case  aome  questions  were  raised  upon  the  efiect  of  the  paper  signed  by  the  bank- 
rupt Fbrd  on  the  31st  of  May  1823,  and  the  sufficiency  of  the  stamp  upon  it, 
as  relating  to  the  lien  of  Hine  and  Holdsworth  on  the  title-deeds  of  the  estate 
sold  to  Cornish^  and  which  were  in  the  hands  of  Smithy  and  also  as  to  the  lien 
of  SmitJi  himself  upon  those  deeds.     But  as  the  payment  made  by  the  defendant 
to  Smith  was  of  a  sum  assented  and  agreed  to  by  the  bankrupt,  and  the  pay- 
'oeat  to  Hine  and  Holdsworth  was  made  under  an  authority  delegated  by  him 
to  the  defendant,  as  an  arbitrator,  to  settle  and  pay  their  claim,  if  these  payments 

(«) There  were  several  other  points  discussed  at  the  bar,  upon  which  the  Court  dio  no* 
pronoQitre  any  opinion,  and  the  arguments  as  to  those  points  have,  therefore,  been  omitted. 
(*)  2  7.  R.  593.  (e)  4  Bast,  230.       (d)  Holt,  JV.  P.  C.  13,  and  4  Camp.  939 . 

(/)  i  C^p.  23.5.  (/)  1  Ros0,  313.      (g)  3  Camp.  183. 

(*)  4  Tanvt.  198. 
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were  made  before  any  act  of  bankruptcy  committed  by  Rrd  of  which  the 
plaintiffs  can  avail  themselves,  all  those  questions  become  immaterial.  And  we 
think  the  payments  were  so  made.  They  were  made  *on  the  18th  of  r#^QA 
October.  The  commission  issued  on  acts  of  bankruptcy  committed  on  ■- 
the  21st  or  November  and  1st  o^  December  following.  It  issued  on  the  petition 
of  John  Lyndon.  The  plaintiOs  endeavoured  to  overr^ch  these  payments  by 
proof  of  an  act  of  bankruptcy  committed  on  the  1st  of  October.  That  act  of 
bankruptcy  was  the  execution  of  a  deed  conveying  all  the  bankrupt's  goods  and 
chattels  in  Devonshire^  the  county  of  his  residence,  to  one  Henry  Mudge  and 
this  John  Lyndon^  for  the  purpose  of  discharging  a  debt  due  to  thenu  Lyndon 
was  privy  to  this  transaction ;  and,  therefore,  taking  the  deed  to  be  an  act  of 
bankruptcy,  it  is  clear  by  all  the  authorities  that  Lyndon  could  not  be  allowed 
so  to  treat  it,  and  to  take  out  a  commission  upon  it.  But  it  was  argued  that 
although  the  law  might  be  so  as  to  the  suing  out  a  commission,  yet  if  the  com* 
mission  were  sued  out  upon  another  distinct  act  of  bankruptcy  sufficient  to  sustain 
it,  the  creditors  represented  by  the  assignees  {Lyndon  not  being  an  assignee) 
might,  nevertheless,  avail  themselves  of  this  act  of  bankruptcy  for  the  purpose 
of  avoiding  subsequent  acts  by  force  of  the  relation  to  this  deed.  We,  however^ 
think  that  the  reasons  upon  which  the  creditors  at  large  are  not  allowed  to  arail' 
themselves,  for  the  purpose  of  supporting  the  commission,  of  an  act  which  the 
petitioning  creditor  is  not  allowed  to  call  an  act  of  bankruptcy,  although  another 
creditor  might  do  so  for  that  purpose,  apply  equally  to  the  present  purpose,  for 
which  they  rely  upon  it.  One  reason  must  be,  that  the  creditors  at  large  are  to 
be  considered  as  connected  with  the  petitioning  creditor,  and  as  deriving  their 
rights  under  the  commission  from  him ;  for  if  they  were  not  so  considered,  they 
might  say,  **  Here  is  a  good  act  of  bankruptcy,  and  a  sufficient  debt  owing  to 
*the  petitioning  creditor.  His  connection  with  the  act  of  bankruptcy  is  r#||/| 
immaterial  to  us :  there  are  many  among  us  to  whom  debts  were  owing  ^ 
of  sufficient  amount  to  have  authorized  us  to  sue  out  a  commission,  and,  there* 
fore,  in  our  favour  the  commission  shall  stand  good."  Another  reason  may  be, 
that  if  a  commission  sued  out  by  such  a  petitioning  creditor  could  be  available, 
he  would  have  a  right  to  prove  his  debt  under  it,  and  participate  in  the  dividend, 
and  so  would  derive  a  benefit  from  a  commission  which  he  ought  not  to  have 
sued  out,  and  thus  take  advantage  of  his  own  wrong.  And  this  reason  also 
will  be  applicable  to  the  purpose  for  which  the  act  of  bankruptcy  in  October  is 
insisted  on.  For  if  the  plaintiffs  can  avail  themselves  of  that,  they  will  increase 
the  fund  to  be  divided,  and  Lyndon  will  participate  in  that  increase. 

As  this  objection  alone  is  sufficient  to  defeat  the  plaintiffs*  claim,  it  is  not 
necessary  to  pronounce  a  judicial  opinion  upon  any  other.  But  adverting  to  the 
case  of  Coles  v.  Wright  (a),  which  was  quoted  by  Mr.  Cokridge  in  support  of 
his  last  objection,  we  think  that  that  objection  is  also  good,  and  that  the  money 
cannot  be  recovered  from  the  present  defendant.  It  was  placed  under  his  con- 
trol for  a  special  purpose ;  \X  was  never  mixed  with  his  own,  but  kept  separate 
as  a  distinct  fund,  to  answer  that  purpose ;  he  was  to  derive  no  benefit  from  it ; 
he  afterwards  applied  it  to  the  intended  purpose,  in  part  with  the  express  assent, 
and  in  part  under  the  authority  of  Ford.  He  was,  therefore,  as  it  appears  to  us, 
a  mere  channel  of  conveyance,  and  his  situation  was  the  same  in  effect  as  that 
of  F.  Wright^  in  the  case  that  has  been  quoted,  with  this  difference  in  his  favour, 
that  F.  Wright  might  have  *known  that  the  person  to  whom  he  carried  p^. . . 
the  money,  and  who  was  then  in  prison  for  debt,  might  by  continuing  in  ^ 
prison  become  a  bankrupt,  from  a  time  antecedent  to  the  transaction ;  whereas 
tlie  present  defendant  had  no  knowledge  of  the  execution  of  the  deed,  which  had 
been  managed  altogether  in  secret.  It  is  obvious  that  much  inconvenience  and 
obstruction  to  business  might  take  place,  if  one  who  is  employed  as  a  mere 
gratuitous  carrier,  or  made  the  gratuitous  channel  of  conveyance  or  deliveryi 

(a)  4  Taunt.  198. 
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should  be  answerable  for  property  passing  through  his  hands^  under  oircum« 
stances  which  lead  to  no  suspicion  that  the  transfer  may  not  be  made  lawfully 
and  without  injury  to  the  right  of  any  third  person.  And  a  decision  to  this 
efiect  would  be  a  great  hardship  on  the  individual  so  employed,  and  give  a  very 
harsh  (and  1  may  say  as  to  him  a  very  injurious)  efiect  to  that  relation  to  the 
act  of  bankruptcy,  which,  though  necessary  for  many  purposes,  it  has  been  the 
object  of  the  legislature,  in  modem  times,  to  narrow  and  contract  within  the 
compass  that  justice  to  particular  individuals  requires.  For  these  reasons  we 
think  that  the  damages  ought  not  to  be  increased,  but  that  the  verdict  should 
stand  for  15/.  only. 


WILLAN  V.  TAYLOR. 

The  plaintiff,  in  tn  action  on  the  itatate  9  AnHt,  e.  14,  t,  2,  recovered  treble  the  value  of 
money  lost  at  play,  the  loser  not  having  sned  within  the  time  prescribed  by  the  statute. 
A  writ  of  error  was  broaght  by  the  defendant,  and  judgment  was  affirmed  without  costs  : 
Held,  that  the  poor  of  the  parish  where  the  offence  was  committed  were  entitled  to  ooo 
moiety  otf  the  sum  recovered,  without  deducting  costs. 

Tbis  was  an  action  brought  bya  stranger,  upon  the  statute  0  Anfte^  c,  14, 
s.  2,  to  recover  treble  the  value  of  money  lost  at  play,  the  loser  not  having 
^.  .^i  ^brought  any  action  within  three  months.  By  that  statute  it  is  provided, 
J  that  the  loser  of  10/.  at  cards,,  dec.  may  sue  for  the  money  within  three 
months ;  and  in  case  the  person  who  shall  lose  such  money,  shall  not,  within 
the  time  aforesaid,  sue  for  the  same,  it  shall  be  lawful  for  any  person  by  any 
action  or  suit  to  sue  for  and  recover  the  same,  and  treble  the  value  thereof,  with 
costs  of  suit  against  the  winner,  the  one  moiety  thereof  to  the  use  of  the  person 
that  will  sue  for  the  same,  and  the  other  to  the  use  of  the  poor  of  the  parish 
where  the  <^nce  shall  be  committed*  There  was  a  verdict  for  the  plaintiff 
fi>r  540/.  A  writ  of  error  was  brought,  and  judgment  was  affirmed  in  the  House 
of  Lords,  but  the  costs  of  the  writ  of  error  were  refused. 

Brodrick  moved  that  satisfaction  might  be  entered  on  the  judgment  roll,  upon 
payment  of  one  half  of  the  penalty  to  the  churchwardens  and  overseers  of  the 
parish  of  &.  James^  where  the  offence  was  committed,  the  defendant  having 
paid  the  other  moiety  and  all  taxed  costs  to  the  plaintiff*. 

PeuUeson^  contri,  insisted  that  the  plaintiff"  had  a  right  to  receive  the  whole 
penalty,  and  pay  over  to  the  poor  one  moiety  of  the  surplus,  afler  deducting  the 
eosts  of^  the  writ  of  error. 

Lord  TsNTERnsif ,  C.  J.  In  the  absence  of  all  authority,  we  are  of  opinion, 
upon  the  words  of  the  statute,  that  the  poor  are  entitled  to  one  moiety  of  the 
penalty,  without  deducting  costs. 

Rule  granted. 
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•F.  H.  RENNELL,  Administratrix  of  THOMAS  RENNELL,  Clerk,  v.  The 
Bishop  of  LINCOLN,  T.  H.  MIREHOUSE,  and  W.  S.  MIREHOUSE. 

July  3. 

Where  a  prebendary,  having  the  advowion  of  a  rectory  in  right  of  his  prebend,  diet  whilst 
the  church  is  vacant,  his  personal  representative  has  the  right  of  presentation  for  that 
turn.     Per  £ay/«y,  Holroydy  and  LUtUdaU,  J's.     Lord  Tnuerden,  C.  J.,  diss. 

QuARB  impedit.  The  declaration  stated,  that  whereas  one  William  DocU 
tcellf  clerk,  doctor  in  divinity,  late  prebendary  of  the  prebend  or  canonry  of 
South  GranUuim^  founded  in  the  cathedral  church  of  Salisbury^  heretofore,  to 
wit,  on,  &c.  at,  ^.  was  seised  of  and  in  the  said  prebend  or  canonry,  with  its 
appurtenances,  to  which  said  prebend  or  canonry  the  advowson  of  the  rectory 
of  the  parish  church  of  Welby  with  its  appurtenances  then  belonged  and  still 
belongs,  in  his  demesne  as  of  fee,  in  right  of  the  said  prebend  or  canonry.  And 
80  being  such  prebendary  as  aforesaid,  and  so  being  seised  of  and  in  the  said 
prebend  or  canonry,  with  its  appurtenances,  to  which,  &c.  afterwards,  to  wit, 
on,  &c.  at,  &c.  presented  to  the  said  church  of  Welby^  being  then  vacant,  one 
WUliam  DockoeUy  roaster  of  arts,  his  clerk,  who,  on  the  said  presentation  of 
the  said  W,  D,^  doctor  in  divinity,  was  admitted,  instituted,  and  inducted  into 
the  same  in  the  time  of  peace,  &c.  That  the  said  TV.  i>.,  being  so  seised  of 
the  prebend  or  canonry,  with  its  appurtenances,  to  which,  &c.  in  his  demesne  as 
of  fee  in  right  of  the  said  prebend  or  canonry,  afterwards,  to  wit,  on,  &c.  at,  &c. 
died  so  seised ;  after  whose  death,  to  wit,  on,  &c.  at,  dzrC.  one  Robert  Price, 
clerk,  was  lawfully  admitted,  dzrC.  and  afterwards  died ;  after  whose  death,  to 
wit,  on,  &c.  at,  &c.  Thomas  RenneS^  the  intestate,  was  lawfully  admitted, 
^instituted,  and  inducted  prebendary  of  the  said  prebend  or  canonry,  r«|  |j^ 
with  its  appurtenances,  to  which,  &c.  whereby  the  said  Thomas  RenneU  ^ 
then  and  there  became  and  was  seised  of  and  in  the  said  prebend  or  canonry, 
with  its  appurtenances,  to  which,  &c.  in  his  demesne  as  of  fee  in  right  of  the 
said  prebend  or  canonry.  And  the  said  Thomas  RenneU  being  so  seised,  the 
said  church,  afterwards,  to  wit,  on,  &c.  at,  dzrC.  became  vacant  by  the  death  of 
the  said  Rev.  William  Dodwell^  clerk,  the  late  parson  and  incumbent  thereof, 
and  still  is  vacant,  whereby  it  then  and  there  belonged  to  the  said  Thomas  Ren* 
nell  to  present  a  fit  person  to  the  said  rectory  of  the  said  parish  church  so  vacant 
as  aforesaid.  Averment,  that  afterwards,  and  whilst  the  said  church  was  so 
vacant  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  the  said  Thomas  RenneU  died 
intestate,  so  seised  of  and  in  the  said  prebend  or  canonry,  with  its  appurte- 
nances, to  which,  &c.  in  his  demesne  as  of  fee  in  right  of  the  said  prebend  or 
canonry,  without  having  presented  any  person  to  the  said  rectory  of  the  said 
parish  church  ;  after  whose  death,  and  whilst  the  said  church  was  so  vacant  as 
aforesaid,  to  wit,  on,  &c.  at,  &c.  administration  was  granted  to  the  plaintiff 
whereupon  and  whereby  it  then  and  there  belonged,  and  now  belongs  to  the  said 
F,  H,i  as  administratrix  as  aforesaid,  to  present  a  fit  person  to  the  said  rectory 
of  the  said  parish  church  so  being  vacant  as  aforesaid,  and  which  is  still  vacant, 
but  the  said  Bishop  of  Lincoln  and  the  said  T.  ff,  Mireliouse  and  W,  S,  Mirt' 
house  unjustly  hinder  her,  &c.  The  Bishop  of  Lincoln^  by  his  plea,  disclaimed 
except  as  to  the  admission,  institution,  and  induction  of  the  rectors  to  the  same 
rectory  and  parish  church,  and  all  such  other  things  as  belong  to  *the  r»||c 
ordinary  as  ordinary  of  that  place.  The  said  defendants,  T.  H.  Mire-  L 
houscy  clerk,  and  W,  S.  Mirehouse^  clerk,  pleaded  that  after  the  -said  T,  Ren- 
neU  had  so  died  without  having  presented  any  ))erson  to  the  said  rectory  of  the 
said  parish  church,  and  whilst  the  said  church  was  so  vacant  as  aforesaid,  to 
wit,  on,  d&c.  at,  &c.  he,  the  said  defendant,  T,  H.  Mirehause,  clerk,  was  law* 
fully  admitted,  instituted,  and  inducted  prebendary  of  the  said  prebend  or  can* 
onry,  with  its  appurtenances,  to  which  said  prebend  or  canonry  the  said  advow- 
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ton  with  its  appurtenances  then  belonged  and  still  belongs,  whereby  he  the  said 
2!  H,  Ikfirehouse  then  and  there  became  and  was  seised  of  and  in  the  said  pre* 
beod  or  caDonry«  with  its  appurtenances,  to  which,  &c.  in  his  demesne  as  of 
fce  in  right  of  the  said  prebend  or  canonry,  and  whereby  it  then  and  there 
belonged  to  him  to  present  a  fit  person  to  the  said  rectory  so  being  vacant  as 
aforesaid,  and  that  the  said  T.  H.  Mirthause  presented  the  said  defendant  W, 
S.  Mirehouse.  Upon  the  bishop's  disclaimer,  the  plaintiff  prayed  judgment 
against  him,  and  demurred  to  the  plea  of  the  other  defendants.  Joinder  in  de- 
murrer. The  case  was  argued  in  C.  P.,  and  judgment  given  for  the  defendants, 
whereupon  the  plaintiff  brought  a  writ  of  error.  Tl^  case  was  argued  in 
Mickaeimas  term,  7  G.  4,  by 

BaUeson  for  the  plaintiff  in  error.  The  contending  parties  upon  this  record 
are,  the  administratrix  of  the  late  prebendary  of  the  stall  of  South  Grantham^ 
in  the  cathedral  of  Salisbury^,  to  which  the  advowson  of  Wdby  belongs,  and 
the  succeeding  prebendary;  and  the  question  is,  who  has  the  right  to  present 
for  this  turn  only  to  the  church  which  was  vacant  in  the  lifetime  of  the 
*1161  '^^^^  prebendary.  It  has  been  suggested,  and  may  be  admitted,  that  it 
-^  lies  on  the  plaintiff  to  prove  her  right,  and  that  if  she  fails  in  doing  so, 
it  is  immaterial  whether  the  defendant  has  the  right  or  not.  With  a  view, 
therefore,  to  defeat  the  plaintiff,  other  claims  besides  that  of  the  defendant  have 
been  brought  forward,  viz.  those  of  the  king,  the  Bishop  of  Salisbury ^  as  sup- 
posed  patron  of  the  stall,  and  the  Bishop  of  Lincoln^  as  bishop  of  the  diocese 
in  which  the  church  is  situate  (who,  however,  be  it  remembered,  disclaims  upon 
this  very  record). 

In  order  to  show  the  plaintiff's  right  in  this  case,  it  will  be  attempted  to  estab- 
lish to  the  satisfaction  of  the  court,  first,  that  where  the  patron  is  lay,  if  a 
presentative  church  becomes  vacant,  and  the  patron  dies  without  presenting,  his 
executor,  and  not  his  heir  or  devisee,  or  the  next  owner  of  the  advowson,  shall 
present,  and  the  reason  is,  because  the  moment  a  church  becomes  vacant,  the 
turn  is  separated  and  disannexed  from  the  advowson,  is  a  chattel,  and  is 
vested  in  the  person  of  the  individual  to  whom  the  advowson  at  that  moment 
belongs. 

Secondly,  that,  assuming  the  patronage  to  be  ecclesiastical,  still  the  same  law 
prevails  in  all  cases,  except  where  a  bishop  is  patron,  and  then  the  king,  by 
his  prerogative,  takes  the  turn  as  the  guardian  of  the  temporalities  of  the 
lushopric. 

Thirdly,  that  there  is  not  any  valid  objection  on  the  ground  of  this  advowson 
being  supposed  to  have  been  always  in  ecclesiastical  hands ;  for,  first,  preben- 
daries need  not  have  been  ecclesiastics  before  the  18  &  14  Car,  2,  c.  4,  s,  14. 
Secondly,  this  is  a  rectory,  and  advowsons  of  rectories  were  all  originally  in 
«|.^^  *lay  hands  or  the  hands  of  some  bishop.  Wherever  the  tithes  had 
^  always  been  in  ecclesiastical  bodies,  vicarages  and  not  rectories  were 
endowed  by  them.  Thirdly,  even  if  the  advowson  always  was  in  ecclesiastical 
hands,  its  descent  is  regulated  in  this  country  by  the  temporal  law,  and  not  the 
ecclesiastical ;  and,  fourthly,  even  the  ecclesiastical  law  of  this  country  would 
not  give  the  turn  in  this  case  to  the  successor. 

Lastly,  it  b  proposed  to  establish  that  the  supposed  intention  of  the  donor 
cannot  aflbct  this  case :  First,  because  nothing  is  known  as  to  the  donor,  the 
time  or  circumstances  of  the  grant,  nor  could  any  evidence  be  gone  into  upon 
this  record,  framed  as  it  is,  if  any  thing  were  known.  So  that  no  particular 
intention  of  the  particular  donor  can  be  relied  on.  Secondly,  because  there  is 
nothing  to  raise  a  legal  presumption  of  a  general  intention  in  all  donors  to  sole 
ecclesiastical  corporations,  that  an  actual  ecclesiastic  should  always  present.  If 
there  were,  the  grantees  of  such  ecclesiastical  corporations  could  never  have 
presented  by  law,  which  they  have  done  and  may  do.  Thirdly,  any  such  gene- 
zal  intention  would  equally  apply  to  the  donors  of  advowsons  appendant  to 
manors,  as  to  which  it  is  constantly  violated,  and  they  are  disappended.  Fourthly, 
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if  any  such  general  or  particular  intention  could  be  shown,  it  could  not 
prevail  against  the  known  rule  of  law,  that  a  corporation  sole  cannot  take  a 
chattel  by  succession. 

As  to  the  first  point,  it  is  clear  that  where  the  owner  of  the  advowson  is  a 
layman  seised  in  fee,  and  dies  during  the  vacancy  of  the  church,  the  turn  goes 
to  his  executors,  and  not  to  bis  heir,  Waison^s  CbmpleU  Incumbent^  chap.  9.    1 
BurrCs  Ecclesiastical  Law^  tit.  Advowson,  p.  13.  Benefice^  p.  136.     (This,  as  a 
general  position,  was  admitted  *by  the  defendant  in  error.)     It  may,  r«||o 
nevertheless,  be  necessary  to  cite  some  of  the  authorities,  because  the  ^ 
reasoning  upon  which  they  proceed  is  applicable  to  this  case.    In  St£fheiu  v. 
Wall  and  Another  (a)^  it  was  holden  by  Harper^  Weston^  and  Dyer^  that  **  the 
grant  of  the  present  avoidance  is  void,  because  it  is  a  mere  personal  thing 
annexed  to  the  person  of  him  who  was  patron  in  expectancy  at  the  time  of  the 
vacancy ;  and  also  a  thing  in  right,  power,  and  authority,  and  also  a  chose  in 
action  and  in  eflect,  the  fruit  and  execution  of  the  advowson,  and  not  any  advow- 
son, and  yet  executors  shall  have  it  by  privity  of  law.     And  to  this  opinion, 
ai\erwards,  OcUtlyn^  C.  J.,  Carus  and  Southcot^  Js.,  agreed ;  but  Wel^  e  contr&, 
and  to  his  opinion  Saunders^  C.  B.,  and  Whiddon^  J.,  afterwards  assented.** 
The  opinion  of  those  six  Judges  is  adopted  by  Gibson^  Cad.  797,  tit.  33,  c.  1, 
9.  6,  and  so  in  Fits.  N,  B.  Quare  Impedit^  34  B,  it  is  said,  *'  The  heir  in 
tail  shall  not  have  a  presentment  fallen  in  the  life  of  the  tenant  in  tail,  but  the 
executor  of  the  tenant  in  tail.'*    And,  again,  in  Fitz,  iV.  B.  33  P.,  this  reason 
is  given,  **  If  a  man  be  seised  of  an  advowson  in  gross  or  in  fee  appendant  unto 
a  manor,  and  the  advowson  void,  and  he  dieth,  his  executor  shall  present  and 
not  the  heir,  because  it  was  a  chattel  veMed  and  severed  from  Uie  manor y  ^. 
But  if  the  bishop  die,  and  the  advowson  happen  void  before  his  death,  the  king 
shall  present  unto  the  same  by  reason  of  the  temporalities,  and  not  the  bishap*^ 
executors  ;*'  and  so  in  Bro.  Abr.  tit.  Presentation  d  PJEglise^  34,  citing  21  S^ 
7,  c.  21.     **  Quare  impedit;  fuit  agree  que  home  seisi  d'advowson  in   fee, 
I'eglise  voide,  il  devy  Fexecuter  avera  le  presentation  et  nemy  heire."    The  void 
turn  is  like  rent  *due,  or  any  other  fruit  fallen,  IHgby  y,  JP^h  (b).  r«||g 
Rent  due  vests  in  the  reversioner,  in  respect  of  the  reversion ;  but  if  he  ■- 
dies  after  the  rent  is  due,  and  before  payment,  it  passes  to  his  executor,  who  does 
not  take  the  reversion,  because  the  rent  is  disannexed  from  it,  and  vested  in  the 
person  of  the  then  reversioner.     [Lord  TJmterden^  C.  J,     Do  you  find  any  case 
of  rent  going  to  the  administrator  or  executor  of  a  prebendary  ?]     No,  but  it 
does  not  appear  to  have  been  ever  disputed,  and  the  stat.  28  H.  8,  c.  11,  gives 
the  rent  during  vacancy  to  the  successor.     A  grant  of  the  next  turn  during 
vacancy  is  void,  and  a  grant  of  the  advowson  equally  void,  quoad  the  vacant  turn, 
Bishop  of  Lincoln  y.  Wolforstan{c).     But  a   grant  of  an  advowson  during 
vacancy   is  good,  and  does  not  affect  the  vacant  turn,  for  it  is  disannexed 
from  the  advowson,  Agard  v.  The  Bishop  ^  Peterborough  {d)^  Stephens  v. 
CSark  (c),  HiU  v.  Vie  Bishop  of  Exeter  (/).     In  the  Queen\  Fhne%  and  the 
Archbishop  (f  Canjterbury*^  case  (^),  the  patron  was  outlawed,  the  church 
became  void,  the  Queen  claimed.  Fane  set  up  a  grant  of  Edw.  4,  of  goods  and 
chattels  of  outlaws.     The  Queen's  counsel  said  that  this  special  chattel  would 
not  pass  by  general  words.    Anderson^  J.,  so  held, ''  for  they  extend  only  to  such 
things  which  are  commonly  known  and  understood  by  such  words.     By  grant 
of  goods^  chattels  real  do  not  pass.'*    But  Ptriam^  J.,  said,  '^  This  interest  is  a 
chattel;  for  if  the  church  became  void,  and  before  presentment  the  patron  died, 
his  executors  shall  have  the  presentment,  for  that  it  was  a  chattel  vested  in  their 
testator.     In  *  Holland  v.  Shelley  and  otlters  (h)^  the  grantee  of  the  goods  r»|  oa 
of  outlaws  claimed  the  next  avoidance,  and  no  objection  was  made  as  to  ^ 

la)  D^sr,  282  6.  (ft)  1  Brawnl,  4*  Ootddgb,  167.  («)  3  Burr.  1905. 

(d)  Dyer,  129  6.  («)  Moor§,  89.  (/)  2  Tauwt.  69. 

ig)  4  Leon,  109.  (A)  Hob.  302.  Witteh.  692,  Dom.  Holland  v.  Biehop  of  ChidkoHit, 
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the  sufficiency  of  the  words ''bona  et  catalla.**  Again,  in  Cb.  Litt,  120,  it  is 
laid  down,  that  if  a  feme  covert  be  seised  of  an  advowson,  and  the  church 
becometh  void,  and  the  wife  dies,  the  husband  shall  present,  but  otherwise  it  is 
of  a  bond  made  to  the  wife,  because  that  is  merely  in  action.''  So  where  ttie 
bosband  is  tenant  by  the  curtesy,  and  the  church  becomes  void,  and  the  husband 
dies,  his  executors  and  not  the  heir  shall  have  it.  88  JS,^,c.  37.  Bro,  Preventa* 
tion  d  PEgUse,  18.  In  FUz.  N.  B.  Quare  Impedit,  34  N.,  it  is  said,  «<  If  a 
vicarage  happen  void,  and  before  the  parson  presents  he  is  made  a  bishop,  &c. 
yet  be  shall  present  to  this  vicarage,  because  it  teas  a  chattel  vested  in  /itm." 
That  case  is  precisely  similar  to  this,  for  there  it  is  assumed  that  the  parson  is 
patron  in  right  of  his  parsonage.  It  is  admitted,  that  in  some  cases  quare 
iropedit  may  be  brought  by  an  executor,  but  there  is  no  case  expressly  in  point 
as  to  quare  impedit,  either  by  the  executor  or  administrator  of  a  prebendary ; 
neither  is  there  any  instance  of  such  a  proceeding  by  the  successor.  In  the 
case  of  Repingtotif  Executor ^  v.  The  Oovertiors  of  Tamworth  School  (a),  a 
distinction  was  taken  as  to  donatives.  The  case  was  as  follows: — A.  B, 
seised  of  the  advowson  of  a  donative,  church  voids.  A,  B,  dies,  and  his  executor 
sues,  supposing  himself  entitled,  as  in  the  case  of  a  presentative  benefice. 
Judgment  against  the  plaintiff.  It  was  said  by  the  Court  in  giving  this  judgment, 
*1211  ^  before  the  council  of  Lateran  all  benefices  were  like  what  *dona- 
•I  tives  are  now,  that  no  lapse  could  have  occurred  in  ancient  times,  and 
that  bishops  had  no  right  of  institution  before  the  time  of  Ric.  2  (b).  Ante 
concilium  Lateranense  (1179)  (says  Bracton)^  nullum  currebat  tempus  contra 
pmsentanfes,  Seld.  Hist.  TUhes^  cap.  12,  fo.  380.  And  the  Chief  Justice,  Sir  C. 
Pratt  (Lord  Camden)^  said,  that  the  author  of  the  Codex  never  read  this  chapter 
of  SeUen,  or  he  has  imposed  upon  the  public :  he  said  there  is  no  case  in  the 
books  to  exclude  the  heir  of  a  donative  from  his  turn  in  this  case,  that  a  patron 
of  a  donative  can  never  be  put  out  of  possession  by  an  usurpation.  And  aOer 
verdict  for  the  plaintiff,  judgment  was  arrested."  But  the  chapter  of  Selden 
there  cited,  shows  only  that  lay  patrons  did  not  present  to  the  bishoo,  but  invested 
the  incumbent  themselves.  Whether  the  executor  or  heir  invested  in  the  case 
of  the  ancestor's  death,  during  the  vacancy  of  the  church,  is  no  when« 
alluded  to. 

The  reason  of  the  decision  in  2  Wils.  is  not  to  be  found,  and  to  argue  back 
from  that  decision,  that  the  heir  must  formerly  have  had  the  right  against  the 
executor  in  all  cases  is  manifestly  unsound.     In  all  probability  that  report  is 
very  incomplete ;  in  the  declaration  some  prescription  was  laid,  and  as  the  ver- 
dict was  for  the  plaintiff  that  prescription  must  have  been  found  by  the  jury, 
and  yet  the  report  does  not  notice  it.     But  there  is  a  great  distinction  between 
donative  and  presentative  livings.     In  the  former  there  is  no  lapse,  the  par- 
ticular right  to  the  void  turn  remains  for  ever  until  the  church  is  filled  up :  there 
is  nothing  to  distinguish  the  duration  of  that  right  from  the  general  right  of 
nomination,  and  therefore  the  void  turn  may  be  considered  as  constituting  part 
^1221  ^^^  general  right,  and  on  *that  account  may  go  with  the  advowson  to 
•I  the  heir ;  in  a  presentative  living  the  void  turn  does  in  a  certain  time 
lapse,  and  is  therefore  considered  as  severed  from  the  advowson.     All  these 
authorities  arc  applicable  to  the  present  case,  for  the  patronage  is  substantially 
lay,  inasmuch  as  a  prebendary  need  not  formerly  have  been  an  ecclesiastic. 
In  Bland  v.  Maddox  (c)  it  was  agreed  clearly  that  a  layman  may  be  presented 
to  a  prebend ;  for  non  habet  curam  animarum ;  and  Cbke  said,  all  the  pos- 
sessions of  prebends  were  at  first  the  bishop's,  7 Ed.  3,  pi.  5,  30  Ed.  3,  pi.  26, 
and  de  mero  jure  do  belong  to  the  bishops.     There  is  no  exception  of  preben- 
daries in  13  Eliz.  c,  12,  concerning  reading  articles,  and  yet  if  a  prebendary 
rad  not  the  articles  within  the  time  limited  by  that  statute  his  promotion  is  not 
void.   The  reason  is,  because  it  is  not  a  benefice  with  cure  of  souls,  and  a 

(•)  2  WUm.  190.  (»)  By  mUtake  for  R.  1.  («)  Cro.  Ekg.  79. 
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layman  might  have  been  presented  to  a  prebend  (a).  So  also,  in  former  time, 
a  layman  might  have  taken  a  title  to  a  deanery,  prebendary,  or  other  benefice, 
without  cure,  Fairdiild  v.  Gair  {b).  But  now  the  contrary  is  provided  by  the 
13  &  14  Car.  2,  c.  4,  ss,  IS,  14.  And  in  this  statute,  section  29,  there  is  a 
remarkable  provision,  "  that  the  statute  shall  not  be  prejudicial  to  the  king^s 
professor  of  law  in  the  University  of  Oxford^  for  or  concerning  the  prebend  of 
Shipton^  within  the  church  of  Sarum^  united  to  it  by  King  James.** 

Secondly,  assuming  the  patrona^  to  be  ecclesiastical  the  same  rule  prevails. 
The  right  of  the  owner  of  an  advowson  cannot  depend  on  the  mode  of  becoming 
•owner,  whether  by  grant,  descent,  devise,  or  office.  It  is  absurd  to  say  r« ^23 
that  the  character  of  the  person  who  exercises  the  right  can  alter  the  '- 
nature  of  the  right,  although  it  may  put  the  party  under  some  personal  pecu- 
liarity in  that  exercise.  As,  for  instance,  with  respect  to  varying  presentations, 
an  ecclesiastical  patron  cannot  present  one,  and  revoking  that  presentation  pre- 
sent another.  The  bishop  must  give  notice  of  refusal  to  a  lay  patron,  not  to 
an  ecclesiastical  (c).  It  is  said  that  this  is  an  ecclesiastical  trust  to  be  exercised 
only  by  an  existing  prebendary,  being  an  ecclesiastic.  This  cannot  be  so,  for 
there  arc  many  instances  of  prebendaries  making  grants  of  the  next  turn  of  a 
living  of  which  they  were  patrons,  and  of  the  grantees  and  their  assignees, 
though  laymen,  and  sometimes  tracing  their  title  through  executors,  bringing 
actions  of  quare  impedit  in  their  own  names.  Stanhope  v.  The  Bishop  cf  Lin» 
coin,  Williams,  and  Adamson  (d),  Byng  v.  Bisltop  cf  Lincoln,  Halsey,  and 
PrimeU,  («),  Doybfe  v.  21ie  ArcfihisJtop  of  Canterbury,  Bishop  of  Norwich^ 
and  Mason  (/),  Webster  v.  The  Archbishop  ff  York  and  Woodrqffe  {g).  Hill  v. 
Tlte  Bishop  of  London  and  others  (A),  J,  N,  v.  Bishop  of  Bath  and  Wells  (»), 
Adamson  v.  The  Bishop  cf  Lincoln  and  atliers  (Jc),  Overton  v.  Syddall  (/), 
where  there  was  an  exception  of  the  advowson.  It  is  true  that  these  are  entries 
of  pleadings  and  not  decisions ;  but  in  Radcliffe  v.  Doyly  {m),  Ashurst,  J.,  says 
^*  The  form  of  declarations  is  very  material  in  a  case  where  no  direct  determi- 
nations can  *be  found  one  way  or  the  other;  for  the  form  of  legal  proceed-  ^^  ^ 
ings  is  evidence  of  what  the  law  is**  In  London  v.  Southicell  (n),  where  I  ^'^^ 
a  prebendary  demised  his  prebend,  an  advowson  belonging  to  it  was  held  not  to 
pass,  not  because  it  was  illegal  to  demise  it,  but  because  the  words  were  not  sulfi* 
cient.  This  goes  the  whole  length  of  the  present  case,  because  it  shows  that 
the  notion  of  the  donor  having  restricted  the  right  of  presenting  to  an  actual 
prebendary  is  fanciful ;  and  it  is  observable  that  the  Court  says,  that  the  words 
*<  commoditatibus,  emolumentis,  proficuis,  et  advantagiis,"  are  insufficient ;  «*all 
which  four  words  are  of  one  sense  and  nature,  implying  things  gainful,  which 
is  contrary  to  the  nature  of  an  advowson  regularly ;  yet  an  advowson  may  be 
yielded  in  value  upon  a  voucher,  and  may  be  assets  in  the  hands  of  an  executor." 
If  it  be  held,  that  where  the  advowson  is  in  the  hands  of  an  ecclesiastic^  an 
executor  cannot  present,  it  is  impossible  to  account  for  the  power  which  an 
archbishop  has  to  devise  his  options,  to  which  there  is  no  objection,  Potter  v. 
Chapman  (p).  It  was  said  in  the  Court  below  that  such  right  was  an  anomaly, 
but  there  is  no  ground  for  that ;  it  is  consistent  with  and  confirms  the  cases  cited 
from  Winch,  Coke,  and  HobaH.  In  Smalkoood  and  another  v.  The  Bishop  ttf 
Coventry  {q),  the  plaintiffs,  executors  of  Jchn  Sale,  brought  quare  impedit  for 
the  archdeaconry  of  Derby,  and  counted  upon  a  grant  of  the  next  turn  made  to 

(a)  Cofohif^t  Law*  eoneeming  Rseutants,  233.     WatMonU  CltgffmmCt  Law,  chap.  3,  9. 

(5)  1  Browni.  4-  Gofdd9h,  201.  («)  Bum,  tit.  B^im/Im,  157. 

(rf)  Winch,  825.     Hoh.  237.  («)  Winch,  853. 

(/•)  Winch,  905.  {g)  Cole,  Entr,  507. 

/*)  Coke,  Entr.  508.  (»)  Raitalf,  522. 

tJt)  2  Brown.  Entr.  233.  (/)  Coke,  Entr.  122. 

(Hi)  2  T.  R.  636.  in)  Winch.  810.    Hob.  304. 

(o)  Winch,  692.  (  p)  Ambl.  98.  1  Bum.  Bed.  Law,  tit.  Bishopf,  239. 

(f )  Cro.  Eiis.  207.  4  Leon.  15,  5.  C. 
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their  testator  by  the  defendant:  it  was  held,  first,  that  the  grant  was  good 
against  the  grantor,  though  bad  against  liis  successor ;  secondly,  that  the  action 
*1251  ^'  disturbance  *io  the  time  of  the  testator  was  within  the  equity  of  the 
-'  4  JSd,  3,  c,  7,  Cor  it  was  a  chattel  that  should  go  to  the  executor  if  the 
disturbance  had  not  been. 

The  next  question  is,  whether  the  present  case  is  to  be  assimilated  to  that  of 
a  bishop  dying  during  the  vacancy  of  a  church  of  which  he  is  patron.     In  such 
case  it  IS  laid  down,  that  neither  the  bishop's  executors  nor  the  successor  shall 
Itave  the  turn,  but  the  king,  Co,  LiU.  90  a.  Potter  v.  Chapman  (a),  Ftn.  Abr. 
Presentation  (C  a)  (  E  a),  Mali,  Qu.  Imp.  69,     Lord  Coke  at  90  a,  gives  as 
the  reason,  '*  because  it  is  a  chose  in  action,''  but  this  is  plainly  not  the  true 
reason ;  for,  as  Margrave  oljserves  in  note  85  to  this  passage,  "  it  is  not  that 
choses  in  action  are  in  their  nature  incapable  of  transmission  to  executors,  for 
the  contrary  is  known  to  be  law  ;"  and,  indeed,  in  this  very  page,  Lord  Coke 
Slates,  **  that  the  bishop's  executors  sh*ill  have  a  wardship  fallen  in  his  Hie  and 
not  seized,  for  albeit  the  bishop  hath  the  seigniorie  en  auter  droit,  yet,  the  ward- 
ship being  but  a  chattel  he  hath  in  his  own  right,  and  a  chattel  cannot  go  in 
the  succession  of  a  sole  corporation,  unless  it  be  in  the  case  of  the  king."     Now 
a  wardship  is  expressly  here  called  a  chattel,  and  it  is  manifestly  as  much  a 
chose  in  action  as  the  next  avoidance ;  this,  therefore,  is  not  the  true  reason  of 
the  king's  right.      But  Lord  Ooke^  at  388  a,  speaking  of  the  same  matter, 
fiays  that  the  bishop's  executors  shall  have  the  wardship,  but  not  the  next  turn 
of  the  church ;  (or  nothing  can  be  taken  for  a  presentment,  and  therefore  it  is 
no  assets.     Hargrove^  in  his  note  85  on  Co,  LUt,  90  a,  seems  to  think  this 
the  true  reason,  and  takes  the  distinction  between  a  trust  coupled  with   a 
*1261  P**^^^  ^"^  ^  mere  trust;  but  he  adds,  **a8  a  like  reason  might  be  urged 
•'  against  executors  in  favour  of  an  heir,  it  is  most  safe  to  rely  on  the 
right  of  the  king,  as  settled  by  authorities  and  long  practice."     In  truth,  when 
once  the  church  is  vacant,  the  then  turn  is  a  mere  trust  in  all  cases,  whosoever 
may  be  entitled  to  it,  and  cannot  be  made  matter  of  profit.     The  distinction, 
therefore,  hinted  at  by  Lord  Coke^  and  noticed  by  Hargrave^  is  not  the  true 
reason.     Besides,  in  the  same  page  in  Co,  LUt.  388  a,  it  is  said,  "  But  if  the 
king's  tenant  by  knight's  service  in  capite  be  served  of  a  manor  whereunto  an 
advowson  is  appendant,  and  the  church  become  void,  the  tenant  dieth,  his  heir 
within  age,  the  king  shall  present  to  the  church,  and  not  the  executor  or 
administrator ;  but  if  the  land  be  holden  of  a  common  person,  in  that  case  the 
executor  shall  present,  and  not  the  guardian."     Here  there  is  nothing  about  the 
executor  not  taking,  because  it  is  a  mere  trust,  and  no  assets ;  and  it  is  plain  that 
the  king  has  the  right  merely  by  his  prerogative.     It  is  observable  also  that  the 
king's  right  prevailing  not  only  against  the  bishop's  executors,  but  against  the  ex- 
ecutors of  his  tenant  by  knight's  service  in  capite,  shows  that  it  makes  no  differ- 
ence whether  the  patron  be  lay  or  ecclesiastic,  on  which  circumstance  (his  ecclesi* 
a-stical  character)  it  is  presumed  that  the  argument  for  assimilating  a  prebendary  to 
a  bishop  rests  :  and  it  is  also  observable  that  the  king  takes  the  turn  in  respect  of 
the  temporalities  of  the  bishop,  for  he  is  not  guardian  of  the  spiritualities,  but  the 
archbishop  is.     The  analogy,  if  it  did  exist,  would  show  that  the  patron  of  the 
prebend  should  have  the  turn,  not  the  new  prebendary ;  for  the  patron  is 
^I2r\  analogous  to  the  king,  and  the  new  prebendary  to  the  *new  bishop, 
•'  whose  right  is  nowhere  asserted.     According,  however,  to  the  doctrine 
now  contended  for  as  to  ecclesiastical  patronage  remaining  in  the  office,  by  the 
ioteation  of  the  donor,  the  new  bishop  would  certainly  have  the  right  if  the 
kiDg^i  prerogative  did  not  interfere,  and  yet  in  none  of  the  books  is  he  noticed 
a»  having  any  claim.     Rol/e's  Abr.  Presentment  a  VEglise^  (C.)  pi.  4.     "Si 
an  egltse  a  que  I'evesque  ad  title  a  presenter  come  patron  en  respect  del  tempo* 
^ties  iil  morust  devant  presentment  le  roy  avcra  le  presentment  et  nemy  set 

^  (o)  AmU.  98. 
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executes''  citing  50  EcL  3,  26,  9  H.  6,  16,  6,  24  E.  3,  26,  b.  Bro.  Fresenta- 
tioti  a  lEglisej  10.  *'  Ou  voidance  est  dun  benefice  apartenant  a]  evesque  et  il 
devy  devant  q.  il  fait  collation,  le  roy  ceo  avera  ratione  temporalium  cpiscopi,  et 
ntmy  I'eoxcuiors  Pevesque^  et  ou  appropriation  del  benefice  est  fait,  et  vicar 
endowe,  Ic  primer  patron  serra  patron  de  ceo  et  nemy  lordinarie,  quod  nota/' 
(50  Eel,  3,  25.)  It  has  been  ali-eady  said,  and  perhaps  will  be  said  again,  that 
the  words  ''  nemy  ses  executors*'  are  not  to  be  found  in  the  Year-l)ooks.  Be  it 
so.  But  they  are  in  RoUCf  and  in  Brooke^  and  in  Lord  Ccke^  and  in  Filzher- 
bert^  and  show  distinctly  that  those  great  men  thought  the  question  to  be 
between  the  bishop's  executors  and  the  Crown ;  and  that  they  had  no  idea  of 
any  doctrine  such  as  is  now  contended  for,  that  in  ecclesiastical  patronage  the 
turn  is  not  disannexed,  but  shall  go  with  the  advowson  to  the  successor.  Again, 
in  2  Rdl,  Abr.  346,  (F)  pi.  4,  '*  Si  le  parson  doit  presenter  al  vicarage,  uncore 
si  le  vicarage  dcvisne  void  durant  le  vacancy  del  parsonage,  le  patron  del  par- 
sonage presentera.       The  right  of  the  successor  is  never  suggested. 

^Thirdly,  there  is  not  any  valid  objection  to  the  plaintifTs  claim  on  rtiog 
the  ground  of  the  advowson  having  been  always  in  ecclesiastical  hands;   *- 
for,  first,  as  has  been  shown,  the  prebendary  might  Jiave  been  a   layman ; 
secondly,  the  living  of  Welby  is  a  rectory,  and  the  advowson  or  patronage  of 
all  rectories  must  have  been  originally  in  lay  hands ;  and  if  it  be  found  now  in 
the  hands  of  an  ecclesiastical   corporation,  aggregate  or  sole,  it  must  have  come 
into  such  hands  by  grant  from  the  original  patron.     In  Cb.  Lilt,  119  &,  it  is 
said  that  ^'  the  advowson  of  a  church  is  the  right  of  presentation  or  collation  to 
the  church  ;"  and  upon  the  word  '*  Advocatio,"  it  is  said,  '*  so  called  because 
the  right  of  presenting  to  the  church  was  first  gained  by  such  as  were  founders, 
benefactors,  or  maintainers  of  the  church,  viz.  ratione  fundationis,  wliere  the 
ancestor  was  founder  of  the  church  ;  or  ratione  donationis,  where  he  endowed 
the  church  ;  or  ratione  fundi,  as  where  he  gave  the  soil  whereupon  the  church 
was  built ;  and  therefore  they  were  called  advocati.     They  were  also  called 
patroni,  and  thereupon  the  advowson  is  called  jus  patronatus."     And  by  Burn*8 
Ecclesiastical  Law^  tit.  Appropriations^  it  appears  that  where  a  church  was 
from  the  first  in  the  bands  of  ecclesiastics,  they  (that  is,  the  aggregate  body) 
received  the  tithes,  and  sent  curates  to  ofRciate,  at  first  in  circuits,  then  to  some 
particular  church,  and  afterwards  these  curates  became  vicars  with  vicarages 
endowed  or  perpetual  curates ;  but  the  ecclesiastical  body  kept  the  tithes,  or  a 
portion  of  them,  in  their  own  possession  ;  there  is  no  instance  of  their  creating 
a  rectory,  giving  all  the  tithes  to  the  ofliciating  minister,  and  keeping  only  the 
advowson.     If  that  be  so,  then  ecclesiastical  'bodies  can  only  have  rec-  r«|Qg 
tories  by  grant  from  the  founders.     Now  the  founder  could  only  grant  '- 
what  he  had,  viz.  the  lay  fee  in  the  advowson,  and  it  would  be  liable  to  all  the 
incidents  of  a  lay  fee.     A  layman  could  not  reserve  any  other  right  than  that 
of  patronage,  for  he  could  not  take  the  tithes  to  his  own  use.     Vicarages,  on 
the  other  hand,  were  created  by  ecclesiastical  bodies,  who  had  obtained  grants 
of  rectories.     In  LyndetcooeTs  Provinciale  Oonstitutio  Othdboni  (a),  chap,  de 
IntrusiSy  this  distinction  between  rectories  and  vicarages  is  recognized.     In  the 
commentary  on  the  word  collalio  he  says,  *'  Et  nota  quod  nil  de  praesentatione 
patroni  laici  in  hac  parte  loquitur,  innuendo  pnesentationem  vicaris  ad  laicum 
patronum  pertinere  non  posse,  sed  ad  patronum  seu  prsolatum  ecclesiasticum 
duntaxat."     And  af\er  assigning  a  reason  for  this,  the  commentary  proceeds : 
*'  Secus  tamen  super  jure  patronatus  rector ia rum  de  lege  regni ;  quia  idem  jus 
unifbrmiter  pertlnet  ad  patronos  et  laicos."     Thirdly,  supposing  this  church  to 
have  been  always  in  ecclesiastical  hands,  still  the  right  of  presenting  must  be 
governed  by  the  temporal  and  not  the  ecclesiastical  law.     In  Doctor  and  Student, 
dial.  2,  ch.  26,  p.  191,  it  is  said,  "  It  is  holden  in  the  laws  of  the  realm  that  the 
right  of  presentment  to  a  church  is  a  temporal  inheritance,  and  shall  descend 

(a)  p.  96. 
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by  course  of  inheritance  from  heir  to  heir,  as  lands  und  tenements  shall,  and 
shall  be  taken  to  be  assets,  as  lands  and  tenements  be/'  And  in  c.  39,  p.  226« 
*'*'  The  goods  of  spiritual  men  be  temporal,  in  what  manner  soever  they  come  to 
them,  and  must  be  ordered  after  the  temporal  law,  as  the  goods  of  temporal 


♦130] 


men   must  be.*^    Coupling   this  with   the   former   ^passage,  it  shows 


that  a  Yoid   turn   being  a   chattel    must  go  to  the  executor  of  the 
patron.      In  the  report  of  the  judgment  in  the  present  case,  delivered   by 
Besty  GL  J.,  in  the  court  below  (a),  several  authorities  are  quoted  to  establish 
that  the  eeclesiastical  law,  and  not  the  temporal,  must  prevail  in  this  case. 
According   to  that   report  the  Lord   Chief  Justice  is   made  to  say,  '*  Lord 
Coke,  tn  1  Imst,  344,  says,  the  ecclesiastical  law  is  to  prevail  where  it  is  not 
against  the  common  law  or  any  custom.*'     The  passage  in  the  original  is  as 
follows:  ^Ley,  spiritual,  &c.     That  is,  the  ecclesiastical  laws  allowed  by  the 
laws  of  this  renlm,  viz.  which  are  not  against  the  comnnon  law  (whereof  the 
king^s  prerogative  is  a  principal  part)  nor  against  the  statutes  and  customs  of 
the  rMiUn ;  and  regularly,  according  to  such  ecclesiastical  laws,  the  ordinary 
and  other  eoelmiastical  judges  do  proceed  in  causes  within  their  conusance  :^ 
in  which  passage  there  is  nothing  to  warrant  the  conclusion  said  to  have  been 
drawn  (torn  it.      Again,  in  p;  273  of  that  report,  the  law  is  thus  stated  :  **  Ee- 
clesiastical presentations,  having  no  connection  with  lay  property,  but  existing 
only  as  rights  of  the  church,  are  governed  only  by  the  laws  of  the  church. 
The  ecclesiastical  law  is  for  the  decision  of  such  questions,  and  must  be  taken 
notice  of  by  the  judges  of  the  courts  of  common  law  in  deciding  them ;''  and 
for  this,  Edss  v.  The  Bis^iap  of  Ostfordy  Vaughah's  Rep.  21  and  24,  is  cited ; 
but  no  such  passage  is  there  to  be  (bund.     But,  fourthly,  even  the  ecclesiastical 
law  would  not  give  the  right  of  presentation  in  this  case  to  the  successor.     In 
the  report   before   alluded  to,  Lyfidewood  de   CdnsuetudinCy  p.  19,  is  thus 
*l^il  *^u^^^  ^  support  of  that  position.     **  Si  beneficiatus  deoedat  intestatus, 
-'  et  non  disponat  de  fructibus  de  jure  communi  ecclesia  in  eis  succedat. 
De  oonsuetudine  tamen  posset  esse  quod  per  episcopum  vel  alium  ad  quem  per- 
tineret  bona  testatorum  tueri,  deberent  distribui  ad  decedentis  debita  solvenda." 
Relerring  to  L/ynxkwoody  it  appears  that  the  passage  is  essentially  difierenf ;  it 
stands  thus : — ^  Sed  qusero  quid  si  rector  vel  hujusmodi  beneficiatus  decedat 
intestatus  et  non  disponat  de  fructibus  ?     Dicy  quod  de  jure  communi  ecclesia 
in  eis  succedet.     De  consuetudine  tamen,"  &c.  {b)     The  author  is  there  discuss- 
ing a  constitution  of  archbishop  Edmund^  forbidding  rectors  to  dispose  of  the 
fruits  before  Lady^dayy  and  the  whole  of  the  argument  is  to  show  that  a  rector 
may  at  any  time  by  will  dispose  of  all  fruits  received,  and  after  Lady^day  of  all 
fruits  to  be  received  during  the  year,  because  he  has  done  the  duty  during  the 
winter  when  there  were  no  fruits ;  and  he  says  the  object  of  the  constitution  was, 
to  pay  debts  and  legacies ;  and  after  aiding  the  question,  whether  in  the  case  of 
an  intestate  not  indebted,  the  custom  shall  prevail,  he  sums  up  thus  : — ''  Ex  prsB- 
dktii  patet  quod  licet  nulla  sint  decedentis  legata  vel  debita,  et  sic  cesset  causa 
consoetudinis,  non  tamen  cessabit  ejus  eftectus,  sed  quod  fructus  ipsi  aliunde  dis- 
ponantur  pro  salute  animce  suie  per  eos  qui  alia  bona  sua  administrabunt,  et  non 
pertinebunt  eul  eodeaiam  vel  ad  successoreniy  nee  ecclesia  nee  successor  poterit 
ipsQs  fructus  (stante  tali  consuetudine)  vendicare,  nisi  forsan  consideratione  alicu- 
jus  debiti."     In  the  report  in  3  Bing.  it  is  assumed,  that  LyndewGod  says  the 
frnits  *<  pertinent  ad  successorum." 

•l«M<i  *Lastly,  the  supposed  intention  of  the  founder  cannot  affect  this  ques* 
^  tbn.  It  appears  to  have  been  assumed  in  the  court  below,  that  the 
•^▼wrson  of  the  rectory  of  Welby  belonged  to  the  bishop  or  church  of  Salisbury. 
«od  was  by  the  bishop  or  church  given  to  the  stall  of  South  Grantham  ;  and 
Ihst  ths  gift  was  so  restricted  that  no  one  should  ever  present  to  the  rectory 
who  was  not  at  the  time  prebendary  of  South  Grantham.    It  is  easy  to  arrive 

C«>  3  Bingk.  371.  {b)  Oxford  edition,  p.  96. 
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nt  conclusions  by  assuming  premises,  but  for  this  assumption  there  is  not  the 
slightest  ground  appearing  upon  the  record.  One  of  the  learned  Judges  in  the 
court  below  is  supposed  to  have  relied  upon  certain  fact:),  as  to  the  grant  of  the 
living,  not  appearing  upon  the  record ;  but  his  judgment  could  not  have  been 
correctly  understood,  for  there  is  no  rule  of  law  more  inflexible  than  that,  on 
demurrer  and  writs  of  error,  the  facts  are  to  be  taken  from  the  record  and  the 
record  alone.  If  there  were  any  facts  affecting  the  case  they  should  have  been  - 
pleaded,  in  order  that  they  might  have  been  submitted  to  a  jury,  or  to  the  judg- 
ment of  the  Court.  Secondly,  ecclesiastical  history  determines  nothing  as  to 
this  question.  DugdcUe^s  Monasticonj  which  is  said  to  have  been  relied  on  in 
the  court  below,  is  evidence  only,  and  if  it  contained  anything  to  the  purpose  it 
should  have  been  pleaded ;  and  that  book  was  rejected,  even  when  produced  as 
evidence,  to  prove  a  matter  as  to  which  original  records  might  have  been  ob- 
tained, Staines  v.  Burgesses  of  DroUttnch  (a).  Thirdly,  advowsons  appendant 
are  constantly  disannexed,  and  become  in  gross,  and  then  a  vacant  turn  con- 
fessedly goes  to  the  executor  when  the  manor  goes  to  the  heir ;  but  in  that  caso 
the  intention  of  the  donor  must  have  been,  that  the  turn  should  go  with  tho 
manor;  *and,  fourthly,  if  the  donor  did  restrict  the  right,  so  that  in  case  r#i  03 
of  a  prebendary  dying  during  vacancy  his  executor  should  not  present,  *- 
but  the  successor,  such  restriction  would  be  void,  being  repugnant  to  the  grant. 
A  new  mode  of  descent  cannot  be  created  otherwise  than  by  the  intervention  of 
trustees,  LiU.  s.  31,  Co.  LiU.  25  a,  27,  223  b,  n.  (132.)  Sir  Anthony  Mild' 
may^s  case  (6),  3d  resolution  :  Corbet*s  case  (c),  Co,  LiU.  145  b.  Corporations 
aggregate,  whether  lay  or  ecclesiastical,  never  die ;  and  therefore  no  argument 
is  deducible  from  cases  where  such  corporations  are  patrons.  But  a  prebendary 
is  a  corporation  sole,  and  except  in  the  case  of  the  king,  a  corporation  sole  can- 
not take  a  chattel  by  succession,  Co.  LiU,  9  a,  90  a.  In  the  same  book,  46  6, 
it  is  laid  down,  "  If  a  lease  for  years  be  made  to  a  bishop  and  his  successors, 
yet  his  executors  or  administrators  shall  have  it  in  auter  droit ;  for,  regularly, 
no  chattel  can  go  in  succession  in  a  case  of  a  sole  corporation,  no  more  than  if 
a  lease  be  made  to  a  man  and  his  heirs,  it  can  go  to  his  heirs."  It  is  plain, 
therefore,  that  the  successor  in  a  sole  corporation  is  as  the  heir  of  a  natural 
person,  Fulwood'*s  case  (eQ,  Arundel ^a  case  (f),  Vin,  Abr.  Corporation  (L). 

In  the  court  below  several  minor  objections  to  the  plaintiff's  right  were  taken, 
which  it  may  be  proper  briefly  to  notice.  It  was  said,  first,  that  the  declaration 
avers  that  the  right  belongs  to  the  prebendary  in  right  of  his  prebend.  It  does 
80  as  to  the  advowson,  but  not  as  to  the  next  turn.  Secondly,  that  there  is  no 
personal  representative  of  a  prebendary,  as  prebendary.  That  is  true,  but  the 
turn  was  in  him  individually.  Thirdly,  that  the  •prebendary's  rights  r*,**- 
were  as  a  member  of  the  church  of  Salisbury.  This  would  be  true  if  *• 
the  advowson  had  belonged  to  the  corporation  aggregate,  but  the  contrary  is 
averred  on  the  record,  and  not  denied.  Fourthly,  that  the  cases  in  the  books  of 
entries  were  just  aAer  the  Reformation,  and  remnants  of  popery.  But  the 
Reformation  did  not  alter  the  law  of  England;  and  it  is  manifest,  from  the 
restraining  statutes  o^  Elizabeth^  that  up  to  that  period  churchmen  might  alien. 
Fifthly,  that  it  might  as  well  be  contended,  that  if  one  of  the  chapter,  whose 
turn  it  was  to  present,  died,  his  executor  should  present.  But  that  case  is 
wholly  di^rent,  for  there  the  presentation  is  by  the  whole  body,  although  the 
nomination,  by  arrangement  amongst  themselves,  is  in  the  particular  member. 
So,  also,  the  cases  put  in  3  Bing.  266,  apply  only  to  legal  rights  vested  in  the 
corporate  body,  but  exercised  by  particular  members.  The  argument  as  to  sup- 
posed inconvenience  cannot  have  any  weight;  for  in  this,  as  in  all  other  cases, 
/he  ordinary  will  take  care  that  an  improper  person  shall  not,  if  presented,  be 
instituted ;  and  even  if  there  were  any  inconvenience,  in  allowing  the  void  turn 
^  be  disposed  of  by  a  layman,  that  could  not  alter  the  rule  of  law. 

(a)  1  SM.  281.  {h)  6  C:  41  a.  v«)  1  Co.  84  a. 

(tf)  4  Co.  65.  {€)  B»h.  64. 
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UOyley^  Serjt.,  contraL.  The  right  of  patronage  in  this  case  went  to  the 
successor,  aad  not  to  the  personal  representative  of  the  deceased  prebendary. 
The  questloa  applies  exclusively  to  ecclesiastical  matters,  and  there  is  not  any 
decided  case  by  which  it  can  be  governed ;  it  must,  therefore,  depend  upon 
principle  only.  Ekx^lesiaslical  rights  are  anomalies  in  the  law  of  this  country, 
and  the  rules  applicable  to  them  are  exceptions  from  those  established  in  other 


«.  A.^  «^aacs».  Thus  an  ecclesiastical  *interest  is  for  life  only,  and  yet  the  party 
^  interested  may  have  some  writs  and  remedies,  applying  only  to  estates 
of  inheritance ;  thus  he  may  have  a  writ  of  waste.  And  he  has  some  peculiar 
privileges ;  he  may  prescribe  in  non  decimando,  which  a  layman  cannot  do. 
An  ecclesiastic,  on  the  other  hand,  is  under  some  disabilities  not  attaching  to 
laymen.  He  cannot  vary  in  his  presentation,  although  a  layman  may.  *^  Fit 
etiam  devolutio  ad  episcopum  quando  per  patronum  clericum  prcesentatur  indig- 
nus ;  noa  tamen  fit  devolutio  quando  scienter  prcesentatur  indignus  per  laicum.'* 
Lyndewood  Prom.  215^  de  Jure  PalronatiUy  verb.  Devolvatur.  As  these  dif- 
ferences exist  between  the  situation  of  a  lay  and  ecclesiastical  patron,  it  is  not 
to  be  assumed  that  the  void  turn  in  question  goes  to  the  personal  representative 
of  the  deceased  prebendary,  although  such  turn  would  go  to  the  executor  of  a 
lay  patron.  It  is  difficult  to  ascertain  upon  what  foundation  this  rule  of  law 
stands.  In  general,  the  rights  of  executors  and  administrators  extend  only  to 
personal  property.  A  right  of  presentation  cannot  come  strictly  within  the 
description  of  personal  property  as  assets.  In  Cb.  Litl,  388  a,  it  is  said,  "  If  a 
bishop  hath  a  ward  fallen  and  dieth,  the  king  shall  not  have  the  ward,  nor  the 
suoccssor,  but  the  executor,  and  the  ward  shall  be  assets  in  his  hands,  &c.  But 
if  a  church  become  void  in  the  life  of  a  bishop,  and  so  remain  until  af>er  his 
decease,  the  king  shall  present  thereunto,  and  not  the  executor  or  administrator ; 
for  nothing  can  be  taken  for  a  presentment,  and  therefore  it  is  no  assetsJ*^  And 
the  same  appears  by  the  case  of  London  v.  The  Chapter  of  ike  Qdkgiate 
*1381  ^^''^  ^f  Sout/twell  (a).  *And  guardian  in  soccaee  shall  not  present, 
-'  because  nothing  can  be  made  of  the  right  (b),  Agam,  although  in  some 
places  a  void  turn  is  called  a  chattel,  yet  it  is  not  always  so  treated.  In  Cd, 
Liu.  90  a,  it  is  said,  **  And  yet,  if  a  bishop  have  an  advowson  and  the  church 
become  void,  and  the  bishop  die,  neither  the  successor  nor  the  executors  shall 
present,  but  the  king ;  because  it  is  but  a  dwse  in  a^tiony  And  in  note  85  on 
that  passage,  Mr.  Har grave  states,  that  "choses  in  action  are  not  in  their 
nature  incapable  of  transmission  to  executors ;  but  that  in  the  case  of  a  chose  in 
action  so  peculiar  as  a  right  of  presentation,  the  law  favours  the  king  more  than 
the  bishop's  executors.'*  He  then  observes,  **  But  then  it  may  be  asked,  why 
the  king  should  not  have  the  preference,  in  case  of  the  bishop's  being  entitled  to 
a  wardship  by  knight's  service  in  right  of  his  see,  and  dying  before  reducing  it 
into  possession  by  seizure  ?  The  answer  may  be,  that  the  law  distinguishes 
between  an  interest  botJi  of  profit  and  trusty  as  wardship  by  knight's  service  is, 
and  one  merely  of  trusty  such  as  a  presentation."  He  afterwards  adds,  '*  How- 
€nfer,  as  a  like  reason  might  be  urged  against  executors  in  favour  of  an  heir,  it 
is  most  safe  to  rely  on  the  right  of  the  king,  as  settled  by  authority  and  long 
practice."  All  Mr.  Hargrave^^  reasoning  is  agsiinst  the  right  of  the  executor. 
Why,  then,  should  not  his  right  be  considered  as  resting  upon  authority  and 
long  practice,  rather  than  upon  any  sound  intelligible  principle  ?  That  authority 
&od  long  practice  do  not  apply  to  the  present  case,  for  there  is  a  wide 
diflerence,  as  has  been  already  shown,  between  ecclesiastical  and  lay  patrons. 
».|«.-i  ^Besides,  it  is  now  generally  agreed,  that  private  and  lay  patronage 
^  arose  in  this  manner.  When  the  lord  of  an  extensive  domain  built  or 
endovt^d  a  church,  he  was  allowed  to  name  the  incumbent;  and  then  the  general 
n^^r  of  patronage  descended  with  the  estate  to  his  lipir,  (although  such  a  right 
toigbt,  by  a  separate  grant,  be  disannexed  from  the  estate,  and  then  the  right  of 

(<i)  Hob.  304.  (A    Co,  JUtt.  79  b. 
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patronage  became  an  advowson  in  groan.)  But  a  vacancy  in  the  church  having 
happened  during  the  life  of  a  patron,  who  died  without  filling  it  up,  the  question 
arose  whether  the  right  for  that  turn  devolved  upon  the  heir,  or  the  executor. 
If  it  were  res  integra,  there  would  be  strong  grounds  to  contend  for  the  right  of 
the  heir,  the  void  turn  not  being  a  subject  of  profit  which  can  benefit  the  personal 
estate  of  the  testator,  and  the  heir  having  a  greater  interest  than  the  executor 
in  appointing  a  fit  person  to  the  church.  The  contrary,  however,  is  stated  to 
be  the  law  in  FUz,  N.  B.  33,  P,  Q.  But  it  is  observable,  that  in  the  note  {g)  to 
that  passage,  said  to  have  been  by  Sir  M.  HcUe,  four  references  to  the  Year- 
books are  given,  9  H.  6,  33,  4  £>i,  3,  2,  39  Ed,  3,  21,  44  Ed.  3 ;  and  the  first 
three  are  said  to  be  against,  and  the  fourth  alone  in  favour  of  the  position  in  the 
text.  So  also  in  Bro,  Abr,^  Presentation  d  PEglise,  pi.  34,  it  is  said,  that 
where  a  man  is  seised  in  fee  of  an  advowson,  and  the  church  becomes  void,  and 
he  dies,  his  executor  shall  present,  and  not  the  heir;  and  21  H.  7,  21,  is 
referred  to ;  but  it  there  appears  as  an  obiter  dictum,  and  not  as  the  point  in 
issue.  In  modern  times  no  doubt  has  ever  been  raised  as  to  this  matter ;  but  in 
these  old  cases,  upon  which  the  rule  of  law  depends,  no  reason  for  that  rule  is 
given.  Sometimes  the  void  turn  is  compared  to  a  fruit  fallen,  not  very 
'accurately,  (or  no  profit  or  pecuniary  advantage  can  be  derived  from  p^.  ^^ 
it ;  sometimes  it  is  compared  to  the  next  avoidance,  which  is  said  to  be  a  ^ 
chattel ;  sometimes  it  has  been  said  to  be  a  thing  severed  from  the  advowson. 
The  rule,  however,  has  certainly  prevailed  in  the  case  of  presentative  livings  in 
the  handi  of  lay  patrons,  but  it  does  not  appear  to  have  extended  to  any  but  those. 
Even  in  the  case  of  a  donative,  which  differs  but  little  from  a  presentative,  the 
law  is  difierent.  The  same  rule  of  law  as  to  granting  a  void  turn  applies  to  both, 
and  the  void  turn  of  a  donative  is  at  least  as  much  like  a  fniit  fallen  as  that  of 
a  presentative,  and  yet  there  it  was  held  that  the  right  of  presentation  went  to 
the  heir,  and  not  to  the  executor,  Repington  v.  Tcmtworih  School  (a).  It  has 
been  suggested  that  the  judgment  probably  proceeded  upon  some  prescription 
which  is  said  to  have  been  laid  in  the  declaration ;  but  no  notice  of  that  prescrip- 
tion is  taken  in  the  judgment,  nor  could  the  judgment  have  proceeded  upon  it, 
for  the  prescription  was  introduced,  if  at  all,  by  the  plaintiff,  the  executor,  and 
found  for  him,  but  the  judgment  was  against  him.  Nor  can  that  decision  be 
accounted  for  by  the  circumstance  of  there  being  no  lapse  in  the  case  of  a  dona- 
tive, for  the  patron  of  a  presentative  living  may  present  af\er  the  expiration  of 
the  six  months,  if  the  church  has  not  been  filled  by  the  ordinary.  The  more 
probable  ground  of  the  decision  is,  that  the  Court,  not  being  fettered  by  any 
precise  authority  as  to  a  donative,  decided  upon  principle.  So  in  this  case  there 
IS  not  any  decided  case  by  which  the  Court  are  bound  to  give  judgmentTor  the 
plaintifT,  and  the  right  of  patronage  of  the  living  in  ^question  being  r^^.  «^ 
vested  in  the  prebendary  in  his  ecclesiastical  character,  is  a  sufficient  '- 
reason  for  holding  that  the  trust  ought  to  be  executed  by  the  successor.  In  the 
case  of  a  private  patron,  it  may  be  indifferent  to  the  public  whether  the  heir  or 
executor  presents,  but  where  the  right  is  given  to  a  church  dignitary,  the  public 
have  the  pledge  of  his  character  and  station,  that  the  trust  shall  be  well  executed, 
and  it  is  important  that  the  right  of  presentation  should  not  be  disannexed  from 
the  person  of  the  ecclesiastical  patron.  Most  of  the  cases  cited  on  the  other  side 
respecting  the  right  of  the  executor  have  proceeded  upon  the  notion  that  the  void 
turn  is  a  chattel,  a  chose  in  action,  a  thing  in  action  and  effect,  a  fruit  fallen, 
^c. ;  and  the  same  reason  has  been  given  for  the  rule  preventing  the  grant  of  a 
void  turn ;  but  in  the  case  of  the  Bishop  of  Lincoln  v.  Woforstan  (6),  Lord 
Mansfield  and  Wilmot-  J.  say,  that  the  true  reason  why  a  grant  of  a  fallen 
presentation  or  of  an  advowson  afler  avoidance  is  not  good,  quoad  the  fallen 
vacancy,  is  the  public  utility,  and  the  better  to  guard  against  sinnony ;  not  for 
the  fictitious  reason  of  its  then  being  become  a  chose  in  action.   The  same  ground 

{a)  9  was.  150.  (6)  3  Bmr.  1813. 
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of  public  utility  is  SYifijcient  to  warrant  a  decision  in  this  case  in  favour  of  the 
defendoQt.     The  rule  of  law,  following  from  the  principle  there  laid  down,  is, 
that  where  the  right  is  annexed  to  the  person,  the  law  will  not  take  it  from  him. 
Thas,  in  Cb.  IMl,  120  a,  where  it  is  said,  that  ^*  if  a  feme  covert  be  seised  of 
ao  idvowson  and  the  church  becometh  void,  and  the  wife  dieth,  the  husband 
•hall  present  '^  the  observation  applies,  that  at  the  time  of  the  vacancy  the  right 
*1401  <)^*P<^^^"^^io''  became  annexed  to  tlie  husband,  and  the  subsequent  death 
'■  of  the  wifb  could  not  disannex  it..    The  same  principle  is  applicable  to 
the  ease   put   in  MofUsry^  Qua,   Imp,  70,  of  a  manor  with  an  advowsoa 
appeodant,  being  in  the  king's  hands :  the  church  becomes  vacant,  the  king 
grants  the  manor  with  the  advowson;   the  king  shall  present,  and   not  the 
patentee.     And  this  rule  satisfies  the  greater  part  of  the  cases  cited  for  the 
plaiotifll     Where  the  king  has  the  right  of  presentation  to  a  church  becoming 
vacant  in  the  time  of  a  biahop,  the  patron,  who  dies  during  vacancy,  it  is 
said  that  the  king  has  this  right  by  prerogative  as  guardian  of  the  tempo- 
ralities,  but  he  takes  it  as  belonging  to  the  see,  and  not  as  part  of  the  goods  of 
the  deceased  bishop ;  in  that  case,  therefore,  the  void  turn  cannot  be  considered 
as  a  chattel  vested  in  the  person  of  the  bishop  without  relation  to  his  office. 
Neither  can  it,  in  this  case,  be  considered  as  having  vested  in  the  person  of  the 
deceased  prebendary,  without  relation  to  the  prebend.     And  if  that  be  so,  it  must 
go  with  the  prebend  to  the  person  of  the  successor.     There  is  not  any  analogous 
case  in  which  the  right  to  present  to  a  vacant  office  goes  to  the  executor.     The 
incumbent  on  a  living  has  a  right  to  appoint  the  parish  clerk,  but  if  that  office  (in 
which  tlie  clerk  has  a  freehoM  interest)  is  vacant,  and  the  incumbent  dies  during 
the  vacancy,  it  never  was  contended  that  his  executor  should  appoint.     So  in 
Skregges  v.  CbleshiU(a)j  where  a  question  arose  as  to  the  office  of  exigenter  of 
London,  That  office  became  vacant  when  Sir  R,  Brooke  was  Chief  Justice  of  the 
Coramon  Pleas;  durhig  the  vacancy  of  both  the  offices,  Queen  Mary  granted  the 
fonner  to  Gokskitt,  and  cm  the  same  day  Sir  A,  Browne  was  appointed  Chief 
*1411  "^^^^^^^^v  *^°^  ^  refused  Coleshill^  and  appointed  Skrog^es  to  the  office 
-1  of  exigenter.     The  dispute  was  referred  to  the  Judges  of  the  Courts  of 
Khig^  Bench  and  Exchequer,  and  the  Attorney  and  Solicitor-Greneral,  and  they 
decided  that  the  appointment  belonged  to  the  Chief  Justice  for  the  time  being,  a« 
ao  iaseparable  incident  belonging  to  his  person.     Suppose  the  Lord  Chancellor 
(a  corporatioR  sole)  were  to  die,  leaving  several  livings  vacant,  the  Crown  would 
not  present  nor  his  executor.    The  argument  on  the  other  side  is,  that  the  void 
turn  is  severed  from  the  advowson,  and  is  therefore  a  chattel,  and  therefore  can- 
not go  with  the  inheritance.     How  then  does  it  go  with  the  inheritance  in  the 
case  of  a  donative  ?     Again,  it  has  been  already  shown,  that  where  a  church  is 
vacant,  a  bishop  being  patron  in  respect  of  the  temporalities,  and  he  dies  before 
presentment,  the  king  shall  have  the  presentation  and  not  the  bishop's  executor, 
MaU,  Qua.  Imp,  66.     And  if  the  king  die,  his  successor  shall  have  the  tempo- 
ralities and  not  his  executor,  and  yet  it  is  but  a  chattel,  Bro,  Abr,  Prerog,  pi. 
B5.    So  also  where  the  king  is  entitled  to  a  presentation  illd  vice,  and  dies,  his 
heir  shall  have  it  who  is  king,  and  not  his  executor,  Bro,  Abr,  Pres,  d  PEglise^ 
H,  7  jBI  4,  25.     And  if  the  king  has  an  advowson  in  fee  which  voids,  and 
during  the  avoidance  the  king  grants  the  advowson  in  fee,  the  king  shall  not 
present  to  this  avoidance  (6).     It  is  true,  tliat  Lord  Hale  in  his  note  doubts 
whether  this  would  be  so  unless  the  grant  contained  words  applicable  to  the 
avoidance;  b«t  still  the  position  that  the  void  turn  is  severed  from  the  advowson 
G«uiot  be  correct;  for,  in  FUz,  N,  B,  83,  S,  it  is  said,  that  **  If  a  man  have  a 
^m  ^manor  unto  which  an  advowson  is  appendant  in  fee,  and  the  church 
^  void  in  the  father's  time,  and  the  father  die,  and  his  heir  in  ward  to  the 
l^iog,  the  king  shall  have  the  presentment."     In  that  case  the  advowson  goes  to 
^  heir,  but  the  heir  being  an  in&nt,  the  king  has  the  care  of  the  church  and 

ia)  Df^r^  175  a.  (»)  PUm.  If.  B.  33.  (N.) 
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the  void  turn ;  the  advowson  and  the  void  turn  therefore  go  together.  Suppos- 
ing the  void  turn  to  be  properly  called  a  chattel,  that  by  no  means  proves  that 
it  may  not  go  with  the  advowson  in  the  case  of  a  common  person,  for  many 
chattels  go  with  the  inheritance ;  as  charters,  muniments,  deer  in  a  park,  or  fish 
in  a  pond ;  and  in  like  manner  the  furniture  of  a  bishop's  chapel  goes  to  his 
successor,  and  not  to  his  executor,  Bishop  of  Carlisle's  case  (a).  It  may  not 
be  unimportant  in  this  case  to  consider  the  origin  of  church  patronage. 
Originally,  the  patron  who  founded  a  church,  had  the  sole  right  of  judging  of 
the  fitness  of  the  person  whom  he  nominated  to  fill  it,  and  neither  preseotation, 
institution,  nor  induction  were  necessary,  Selden  on  TitheSj  c,  12,  s.  2.  All 
livings  were,  therefore,  originally  in  the  nature  of  donatives,  nor  was  this 
altered  until  aAer  the  Council  of  LcUeran^  in  the  25  H,  2,  when,  according  to 
Bracton,  6.  4,  s,  3,  a  great  change  took  place.  Until  then  the  doctrine  of  lapse 
was  unknown,  and  donatives  still  remain  exempted  from  it,  which  confirms  the 
idea  that  all  livings  were  originally  of  the  same  nature.  Nor  is  it  unimportant 
that  the  pleadings  in  this  case  describe  the  prebend  as  belonging  to  the  church 
of  Salisbury^  and  that  the  advowson  is  claimed  in  right  of  the  stall.  For  in 
GibsoTi's  Codex,  tit.  30,  o,  13,  Of  Apptopriationj  *s.  2,  it  is  said,  that  r«|  jo 
"  the  person  appropriating  was  of  necessity  a  spiritual  person,  so  as  no  ^ 
other  might  do  it."  In  s.  3,  that  appropriations  could  be  made  to  no  other  than 
to  spiritual  persons;  and  in  s.  4,  that  *' appropriations  might  be  made  to  no 
spiritual  persons,  but  as  spiritual  bodies  politic  or  corporate."  And  this  agrees 
with  Orendon  v.  The  Bishop  cf  Lincoln  (6).  The  argument,  therefore,  that  a 
prebendary  might  have  been  a  layman,  is  of  no  avail ;  it  rather  shows  that  the 
advowson  must  have  been  appropriated  to  the  dean  and  chapter  of  Salisbury^ 
ttnd  not  to  the  stall.  [Bayley,  J.  The  pleadings  do  not  admit  of  that  argument.] 
Even  if  it  could  be  annexed  to  the  stall,  the  prebendary  was  restrained  by  the 
13  Eliz.  c.  10  from  making  any  grant  of  it  which  could  bind  afler  his  life ;  he 
could  not  have  devised  it,  and  the  administrator  can  only  claim  what  might 
have  been  devised,  so  that  even  if  at  common  law  the  claim  of  the  present  plain* 
tifi*  might  have  been  good,  it  cannot  prevail  since  the  restraining  statutes  were 
passed.  The  case  of  an  archbishop's  options  does  not  apply ;  in  the  first  place, 
they  were  introduced  by  Crannter;  the  legality  of  them  has  never  been 
solemnly  determined ;  in  the  case  in  Ambl,  no  person  was  interested  in 
disputing  it ;  besides,  the  bishop  who  made  the  grant  might  be  estopped,  and  it 
has  never  been  pretended  that  the  grant  would  bind  afler  the  death  of  the 
grantor.  Even  if  it  were  held  that  the  prebendary  might,  in  his  lifetime,  n>ake 
a  binding  grant  of  the  next  turn,  it  would  not  afiect  the  defendant,  inasmuch  as 
no  grant  was  here  made ;  if  he  could  not  make  such  a  grant,  that  is  conclusive 
in  the  defendant's  favour.  *With  respect  to  the  supposed  inaccuracies  r#|  j* 
in  the  report  of  the  judgment  delivered  in  this  case  in'  the  court  below,  1- 
they  are  quite  unimportant.  The  passages  are  certainly  not  correctly  set  out, 
but  the  substance  of  them  is  correct,  and  the  only  error  was  in  printing  them 
as  quotations ;  and  in  Lyndewood,  as  to  the  disposition  of  fruits  in  cases  of 
intestacy  of  incumbents,  and  in  Doctor  and  Student^  as  to  the  disposition  of  the 
property  of  clerks  ;  such  property  as  would  be  assets  is  evidently  intended,  and 
not  spiritual  patronage,  of  which  no  profit  could  be  made;  for  in  the  first 
place  the  payment  of  debts  is  contemplated,  and  then  the  purchase  of  masses 
for  the  soul  of  the  deceased. 

Patteson  in  reply.  No  attempt  has  been  made  on  the  other  side  to  overturn 
any  of  the  points  submitted  on  behalf  of  the  plaintiff.  The  argument  has  been 
principally  directed  to  showing  that  a  void  turn  is  not,  properly  speaking,  a 
chattel  severed  from  the  advowson ;  but  that  is  established  by  an  infinite  num- 
ber of  authorities,  and  the  cases  where  by  prerogative  or  custom  the  person  who 
tikes  the  advowson  has  also  the  right  of  presentation  to  the  void  turn,  are  mere 

(a)  21  Ed.  3,  48,  cited  in  Corven*8  case,  12  Co.  106.  U)  P/o«mI.  493. 
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exceptions  out  of  the  general  rule  of  law.  The  void  turn  does  not  go  as  part 
of  the  advowson,  but  is  given  by  prerogative.  If  the  turn  be  a  chattel,  it  must 
continue  so  whoever  is  patron.  Nor  is  the  case  of  a  void  turn  the  only  one  in 
which  an  assignment  cannot  be  made  afler  the  event  upon  which  the  right 
accrues  has  happened ;  rent  (to  which  this  fruit  of  the  advowson  has  been 
likened)  cannot,  afler  it  is  due,  be  released  by  one  joint-tenant  to  the  other, 
*1451  ^^^^^^^^^^^  V*  Wickham  (a).  *The  argument  as  to  all  livings  being 
^  formerly  donatives  is  not  founded  upon  any  authority ;  SeUIen  speaks  of 
special  donative  chapels  as  exceptions,  and  Bracton  says,  **  Ante  concilium 
Lateranense  nullum  tempus  currebat  contrvL prasentanies,*^  It  would  be  singular 
if  that  passage  could  be  taken  to  prove  that  no  presentations  had  before  then 
been  noade.  The  case  of  the  parish  clerk  has  no  application  to  this,  for  it  can- 
not be  shown  what  interest  the  incumbent  has  in  the  right  of  presentation. 
Neither  is  Skrogges  v.  ColeshiU  an  authority  in  point,  (or  the  Chief  Justice  was 
held  to  have  the  right  of  appointing  to  the  office  of  exigenter  by  prescription 
and  usage.  The  defendant's  case  was  as  little  aided  by  the  supposed  instances 
of  chattels  going  with  the  inheritance,  and  not  to  the  personal  representative  of 
the  deceased.  They  were  all  instances  of  heir-looms ;  and  in  Corven^s  case 
that  of  the  furniture  in  the  bishop's  chapel  is  expressly  put  on  that  ground. 
Lastly,  the  restraining  statute  13  £liz,  c.  10  was  relied  on  ;  but  if  the  argu* 
ment  be  correct  that  the  right  of  presentation  became  severed  from  the  advowson 
as  soon  as  the  vacancy  happened,  that  statute  cannot  aflect  the  question.  The 
advowson  belonged  to  the  prebend,  and  therefore  could  not  be  alienated,  but  the 
void  turn  being  severed  from  it,  and  vested  in  the  person  of  the  prebendary, 
would  go  to  his  personal  representative. 

Cut,  adv,  vuU, 

The  learned  Judges  not  being  agreed  in  opinion,  now  delivered  judgment 
seriatim. 

LrTTLEDAi.B,  J.  The  question  raised  upon  the  defendants'  plea,  to  which 
*1481  ^^^  ^^  ^  demurrer,  is,  if  there  be  a  ^prebendary  of  a  prebend  to  which 
-1  the  advowson  of  a  church  is  appendant,  and  the  church  becomes  void  in 
the  lifetime  of  the  prebendary,  and  he  dies  without  presenting  to  the  church, 
whether  the  successor  of  the  prebendary  is  entitled  to  present  ?  But  that  point 
need  not  be  decided,  because,  though  if  the  affirmative  of  that  be  true,  it  would 
be  an  answer  to  the  plaintiff's  declaration,  yet  supposing  it  not  to  be  true,  the 
defendants  have  a  right  to  show,  that,  even  though  the  right  be  not  in  the  sue* 
cesser,  yet  it  is  not  in  the  plaintiff.  And,  therefore,  the  point  comes  more 
properly  to  be  considered  on  the  plaintiflTs  declaration,  and  upon  that  the  ques- 
tion is,  "  if  there  be  a  prebendary  of  a  prebend  to  which  an  advowson  is 
appendant,  and  the  church  becomes  void  in  the  lifetime  of  the  prebendary,  and 
he  dies  without  presenting  to  the  church,  whether  the  executor  or  administrator 
(as  the  case  may  be)  of  the  deceased  prebendary  be  entitled  to  present?"  For  if 
not,  it  js  quite  immaterial  to  the  plaintiff's  claim  whether  the  right  be  in  the 
successor,  or  in  the  king,  or  in  the  bishop  of  the  diocese  in  which  the  prebend 
is,  or  in  the  bishop  of  the  diocese  in  which  the  rectory  is.  I  may,  however,  say 
that  though  the  question  is  upon  the  plaintiff's  right,  yet  the  dispute  is  in  efiect 
between  the  plaintiff  and  the  successor  to  the  prebend ;  because  there  does  not 
appear  to  be  any  ground  for  the  claim  of^  the  crown,  except  that  if  no 
one  can  establish  a  legal  right,  the  presentation  would  belong  to  the  king 
as  the  head  of  the  church.  There  seems  no  ground  for  the  claim  either  of 
the  bishop  of  Lincoln  or  Salisbury  as  there  is  no  lapse,  no  such  right  is 
aet  up,  and  it  is  not  neoessary  to  enter  into  any  discussion  to  show  that 
such  right  could  not  be  supported.  It  is  admitted  on  both  sides  that  this  is  the 
*14TI  *^^  ^^^  ^^  which  the  question  comes  to  be  decided  in  a  court  of  jus* 
-'  tioe ;  and  it  must  be  considered  in  what  way  presentative  bene6ces  have 

(a)  1  L9nn,  167 
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been  treated  in  the  decisions  which  have  taken  place  in  cases  which  hove  any 
resemblance  to  the  present,  and  in  the  opinions  of  text  writers  of  authority. 
There  is  no  doubt  that  in  case  of  a  benefice  presentable  for  institution,  if  a  per* 
son  in  his  own  right,  as  contradistinguished  from  his  corporate  rights,  be  seised 
in  fee  or  in  tail  of  an  advowson  appendant  to  a  manor  or  other  estate,  or  of  an 
advowson  in  gross,  and  the  church  becomes  void  in  the  lifetime  of  the  patron, 
and  the  patron  dies,  the  church  still  being  void,  the  executor  shall  present,  and 
not  the  heir,  Broofce^s  Ahr.  tit.  Fresentacion  al  Esglise^  34 ;  Fitzfierbertj  Pre- 
sentment  d  PEglises^  7 ;  FUzherbert's  N.  B.  83,  34 ;  Cb.  LiU.  388  a ;  the 
Queen,  Fane^  and  the  Archbishop  of  Canterhurt/s  case  (a) ;  OomyrCs  Digest^ 
JEsglise,  H  2,  where  he  mentions  it  as  of  his  own  authority ;  admitted  in  the 
case  of  Repington  t.  The  Governors  of  Thmtvorth  Schooled);  recognized  in 
the  case  of  HoU  v.  Bishop  of  Winchester  (c),  where  the  case  was,  that  if  a  man 
seised  in  fee  of  an  advowson  be  parson  of  the  church,  and  dies,  his  heir,  and  not 
his  executor,  shall  present ;  for  though  the  advowson  doth  not  descend  to  the 
heir  till  aAer  the  death  of  the  ancestor,  and  by  his  death  the  church  is  become 
void,  so  that  the  avoidance  may  be  said  to  be  severed  from  the  advowson  before 
it  descend  to  the  heir,  and  vest  in  the  executor,  yet  both  the  avoidance  and  the 
descent  to  the  heir  happening  at  the  same  instant,  the  title  of  the  heir  shall  be 
preferred  as  the  elder.   But  that  recognizes  the  general  proposition,  ^though  r*|  40 
in  the  particular  case  the  title  of  the  heir  is  to  be  preferred.     How  the  *- 
presentation  came  to  belong  to  the  executor,  and  whether  it  would  not  have  been 
as  well  if  it  had  been  held  to  belong  to  the  heir,  it  is  now  too  late  to  enquire ; 
the  law  has  been  so  long  settled,  and  has  been  so  repeatedly  admitted,  that  it 
would  be  most  dangerous  to  think  of  disturbing  it.     The  reason  assigned  in 
FUz.  N.  B,  33,  for  its  going  to  the  executor  is  that  it  is  a  chattel  vested  and 
severed  from  the  manor,  and  ia  4  Leon.  109,  it  is  called  a  chattel.     In  WenU 
ioorUCs  Office  of  Executors^  54,  it  is  said  that  the  next  presentation  before  it 
becomes  void  is  a  chattel  real,  and  afler,  it  is  a  personal  chattel.    The  language 
of  six  Jfidges  in  Stephens  v.  WaU{d)^  (where  the  question  was,  whether  the 
present  avoidance  of  a  church  could  be  granted  by  a  subject)  is,  that  the  grant 
of  the  present  avoidance  was  void   ^because  it  was  a  mere  personal  thing 
annexed  to  the  person  of  him  who  was  patron  in  expectancy  at  the  time  of  the 
vacancy ;  and  also  a  thing  in  right,  power,  and  aathority ;  and  also  a  chose  in 
action,  and  in  effect,  the  fruit  and  execution  of  the  advowson,  and  not  any 
advowson,  and  yet  executors  shall  have  it  by  privity  of  law."     The  principal 
case  was,  whether  the  present  avoidance  of  a  church  could  be  granted  by  a 
subject,  and  six  of  the  Judges  to  whom  the  above  expressions  are  attributed, 
held  that  it  could  not ;  but  though  the  other  three  Judges  difiered,  I  do  not 
understand  that  to  be  as  to  what  is  there  said  by  six  of  the  Judges,  but  only  as 
to  the  point  itself  in  discussion.     However,  the  law  has  since  been  recognized 
according  to  the  decision  in  Dyer  as  to  the  principal  case.  Go,  Litt.  120  a, 
3  Burr,  1515.     The  case  itself  is  recognized  in  *Broheshyy.  Wichham  r#i4Q 
and  the  Bishop  of  London  (e).    There   are  other  cases  also  besides  '- 
these  of  executors  of  tenants  in  fee  or  in  tail  where  the  void  turn  is  treated  as  a 
chattel.     If  a  woman  be  seised  of  an  advowson  and  marries,  and  she  and  her 
husband  have  issue,  though  the  right  of  patronage  descends  to  his  heir,  and 
though  the  wife  never  presented,  and  died  before  the  church  became  vacant,  the 
right  of  presenting  is  vested  in  the  husband  during  his  life,  as  tenant  by  the 
curtesy,  though  his  wife  had  but  a  seisin  in  law,  because  he  could  by  no  industry 
obtain  any  other  seisin.     And  if  the  church  in  this  case  becomes  void  during 
the  life  of  the  husband,  and  he  dies  during  the  vacarfcy,  the  heir  shall  not  pre- 
sent, but  the  husband^s  executor ;  and  if,  the  church  being  void,  the  wife  dies 
not  1  aving  had  issue,  so  that  the  husband  is  not  tenant  by  the  curtesy,  yet  lio 

(a)  4  Lton,  109.  (&)  2  Wils.  150.  (c)  3  Lev.  47. 

(d)  Dper^  283.  («)  1  Leon.  17. 
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shmll  present  to  the  void  turn  as  being  a  chattel,  Cb.  Litt.  29  a,  120  a,  968  a. 
Bro.  Present,  al  jEsgHse,  18 — 22.  Watson^  Incumbent^  c,  9.  And  in  Fitz, 
N,  B.  34,  **  if  a  vicarage  happen  Toid,  and  before  the  parson  present  he  is 
made  a  bishop,  &c.,  yet  he  shall  present  to  this  turn,  because  it  is  a  chattel 
vested  in  him.''  This  last  position  of  FUzherbert  shows  that  in  his  opinion  it 
was  as  much  a  chattel  in  case  of  an  ecclesiastic  as  in  any  other  case. 

The  plaintiff  therefore  contends,  that  as  this  is  a  chattel  vested  in  her,  in  hei 
quality  of  administratrix,  the  right  to  present  is  in  her.    But  though  the  law  be 
not  doubted  by  the  defendant,  to  the  extent  of  the  cases  to  which  it  has  been 
carried,  yet  he  says  that  it  is  not  founded  on  principle,  and  should  not  be  carried 
•1  i^m   ^7^^  ^^  cases  already  decided.     And  he  says  the  ^presentation  ought 
J  not  to  go  to  the  executor,  because  it  is  not  assets ;  and  (or  this  may  be 
cited  Cb.  LUt,  388  a,  ^  Nothing  can  be  taken  for  a  presentation,  and  therefore 
it  is  not  assets ;"  Co.  Litt.  120  a,  *^  It  is  not  merely  a  chose  in  action  ;**  Fitz. 
N.  B.  33,  "  And  if  there  be  guardian  in  socage  of  a  manor  to  which  an  advow- 
son  is  appendant,  and  the  church  becomes  void,  the  heir  shall  present  and  not 
the  guardian,  because  he  cannot  account  for  the  same.*^     So  Co.  Litt.  17  by 
goardian  in  socage  shall  not  present  to  an  advowson,  because  he  can  take  nothing 
for  it,  and  cannot  account  for  it,  and  he  shall  not  meddle  with  anything  he  can- 
not account  for ;  iS.  P.  in  Cb.  Litt.  89  a ;  and  there  the  reason  given  that  he  can 
make  no  benefit  of  it  is,  that  the  law  doth  abhor  simony ;  and  the  same  reason 
is  given  in  The  Bishop  of  Lincoln  v.  Wofforstan  (a).     But  as  to  this  point  the 
eases  of  guardians  do  not  apply,  because  their  duty  is  to  account  for  what  they 
make,  and,  of  course,  they  cannot  meddle  with  what  they  cannot  turn  into  profit. 
But  it  is  otherwise  in  the  case  of  an  executor.     An  advowson  is  assets  in  the 
hands  of  the  heir,  and  the  right  of  the  next  presentation  to  a  chureh  which  is 
foil,  is  assets  in  the  hands  of  an  executor ;  both  these  are  allowed  by  the  law  to 
be  sold,  bat  a  void  presentation  is  not.    The  meaning  of  assets  is,  that  it  may 
be  oonveited  into  money,  which  a  void  presentation  cannot  be ;  but  the  reason 
of  that  is,  not  that  it  is  a  chose  in  action,  but  because  the  law  against  simony 
prevents  its  bang  sold,  which  otherwise  it  might  be.     In  3  Bvrr.  1515,  Lord 
Manxfieid  and  Mr.  Justice  Wilmat  say,  that  the  true  reason  why  a  grant  of  a 
fallen  presentation  is  not  good,  is  the  public  utility,  and  the  better  to  guard 
*1S11  ^S*^^^^^  simony ;  not  for  the  fictitious  ^reason  of  its  having  then  become 
*  a  chose  in  action.     In  the  case  of  London  v.  The  Collegiate  Church  of 
Smitkicell  (6)  it  was  said  that  a  lease  by  a  prebendary,  under  the  words  **  com- 
modities, emokiments,  profits,  and  advantages  to  the  prebend  belonging,"  the 
advowson  of  a  vicarage  would  not  pass,  because  these  words  imply  things  gain- 
M,  which  is  contrary  to  the  nature  of  an  advowson.     But  the  report  goes  on, 
**  yet  an  advowson  may  be  yielded  in  value  upon  a  voucher,  and  may  1^  assets 
in  the  hands  of  an  executor."    But  the  case  was  decided  on  the  particular 
meaning  of  the  words  used,  denoting  something  gainful.     No  question  was  made, 
hot  that  if  proper  words  had  been  used  the  advowson  would  have  passed.     And 
there  can  be  no  doubt  whatever,  that  the  next  presentation,  if  the  church  be  full, 
is  of  value,  and  would  be  saleable  by  law,  and  would  be  assets  in  the  hands  of 
an  executor;  and  the  only  distinction  between  a  presentation  where  the  church 
is  full  or  void,  is,  that  in  one  case  it  is  not  simoniacal  to  sell  it,  and  in  the  other 
it  is.    But  though  it  be  not  saleable  as  the  subject  of  profit  it  is  not  the  less  a 
chattel,  or  the  less  belongs  to  the  executor.     An  outstanding  term  to  attend  the 
inheritance,  or  a  term  in  trust  for  other  purposes,  cannot  be  made  the  subject 
ofiale,  or  be  made  available  assets  in  the  hands  of  the  termor,  but  they  go  to 
^executor.    It  is  also  contended  by  the  defendant,  that  the  rule  does  not  hold 
TOfersally,  even  in  the  case  of  lay  patronage  ;  for  that  in  the  case  of  donatives 
t«  right  of  presentation  vests  in  the  heir  and  not  in  the  executor,  as  was  decided, 
«^r  two  arguments,  in  the  case  of  Repington  v.  The  Governor  of  Tamuorth 

(a)  3  Burr.  1514.  (I)  Boh,  303. 
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ScJiool  (a).  Though  the  ^case  must  have  been  very  much  discussed,  the  r«.  .^ 
grounds  of  the  decision  are  not  given  at  length ;  but  it  was  said,  '*  that  '- 
before  the  council  of  Lateran  all  benefices  were  like  what  donatives  are  now ; 
that  no  lapse  could  have  occurred  in  ancient  times,  and  that  bishops  had  no  right 
of  institution  before  the  reign  of  RirJtard  2.*'  "  Ante  concilium  Lateranense," 
says  Bracton^  *'  nullum  currebat  tempus  contra  prsesentantcs,"  Seldefi*s  History 
(^  Tithes^  c.  12,  fo.  380.  When  Richard  the  Second  is  mentioned  in  Wilson 
it  must  be  a  mistake  in  the  reporter ;  it  should  be  Richard  the  First. 

It  will  require  some  detail  of  the  history  of  the  church  in  earlier  times,  and 
of  lay  patronage  and  lay  investitures,  and  the  law  of  lapse,  to  show  how  what 
is  stated  in  Wilson  could  be  any  ground  for  the  presentation  being  adjudged  to 
the  heir ;  but,  when  that  is  done,  I  think  it  will  appear  that  the  decision  is  quite 
proper,  and  founded  upon  the  original  state  of  church  patronage  and  the  law  of 
lapse,  and  that  the  short  minutes  of  the  reporter,  when  expanded  into  a  fuller 
explanation,  were  really  what  was  the  substance  of  the  decision. 

It  will  be  seen^  however,  by  what  I  am  about  to  state,  that  though  the  law  of 
lapse  took  place  nearly  about  the  same  time  as  the  right  of  institution  by  the 
bishops,  yet  that  they  were  measures  wholly  unconnected,  though  both  of  them 
are  applicable  to  the  right  of  the  heir  in  the  case  of  donatives. 

In  the  early  ages  of  Christianity,  the  bishops  had  probably  the  appointment 
and  regulation  of  the  inferior  clergy,  who  were  to  perform  divine  service,  and 
to  preach  in  such  places  as  the  bishop  thought  best  calculated  to  promote  tlie 
cause  of  religion,  and  they  were  to  be  paid  out  of  the  funds  which  went  to  the 
common  treasury  of  the  diocese,  and  over  which  the  bishop  had  the  disposal 
*for  himself,  his  clergy,  the  poor,  and  the  repairing  of  churches.  But  r«i5o 
in  the  early  centuries  of  Christianity  there  were  no  compulsory  pay-  ^ 
ments ;  no  tithes  were  paid,  and  the  whole  of  the  funds  depended  upon  volun* 
tary  donations  and  oblations  made  from  time  to  time,  or  the  produce  of  lands 
which  had  been  given  to  the  church.  The  countries  of  Christendom  were  not 
in  the  earlier  times  divided  into  parishes  as  they  have  since  been,  and  the  min* 
isters  of  the  church  had  neither  permanent  places  in  which  they  were  to  dis. 
charge  their  ecclesiastical  duties,  nor  had  they  any  permanent  funds  allotted  to 
their  maintenance  and  support.  What  are  now  called  ecclesiastical  livings  were 
at  that  time  unknown,  and  the  early  ages  of  Christianity  will  afford  no  guide  in 
considering  the  rights  of  parties  to  church  presentation  or  appointment.  By 
degrees  the  funds  of  the  church  became  increased,  territorial  possessions  were 
from  time  to  time  given  to  religious  houses,  or  otherwise  for  the  purposes  of 
religion,  and  about  400  years  from  the  birth  of  our  Saviour  tithes  began  to  be 
paid  in  some  places ;  and  in  the  seventh  century  some  churches  were  en- 
dowed with  the  perpetual  right  to  tithes ;  and  some  provincial  ordinances,  but 
by  no  means  general,  were  made  for  their  payment.  Afler  about  eight  centu- 
ries, the  paymeqt  of  them  became  more  frequent,  and  consecrations  of  them 
made  from  time  to  time  to  churches  and  religious  houses,  as  is  stated  in  Selden 
on  TUties  /  and  in  these  centuries  there  were  some  provincial  constitutions  of 
the  clergy  directing  the  payment  of  tithes;  these,  however,  were  probably  not 
much  more  attended  to  than  the  inclination  of  persons  led  them  to  do,  but  that 
inclination  no  doubt  increased  among  all  classes.  In  the  year  855  there  is  a 
charter  of  Ethelwolfy  in  which,  *with  the  consent  of  his  bishops  and  his  r^.  . . 
princes,  he  directs  some  tithes  to  be  given  to  the  church  ;  but  what  was  ■- 
the  exact  language  of  this  charter  and  the  extent  of  the  ordinance,  the  older 
historians  are  by  no  means  agreed.  Difierent  kings  afler  him,  before  the  con- 
quest, made  different  orders  for  the  payment  of  tithes ;  but  ir  is  by  no  means 
clear  that  the  payment  of  them  was  even  then  altogether  general  or  compulsory. 
Soon  after  the  conquest  the  payment  of  them  seems  to  have  become  general, 

(a)  2  Wih,  150.  It  appears  by  the  case  of  Collins  v.  Sawrey,  4  Br,  P.  C  693,  that  lU* 
fington  was  both  heir  and  executor  of  the  deceased  patroc. 
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though  not  al  strays  to  the  churches  of  the  parishes  where  they  arose.  TIat 
council  of  Lateranvf  h'lch  was  held  in  1215,  endeavours  to  alter  some  usages  which 
had  prevailed  to  the  contrary,  and  directs  all  payments  in  future  to  be  made  to 
the  parish  church  ;  but  it  seems  doubtful  whether  this  obligation  to  pay  to  the 
parish  church  was  fully  established  till  the  general  council  of  Lyons  in  the  year 
1274.  Tithes,  however,  were  not  the  only  possessions  of  the  church.  Lands 
were  from  time  to  time  given  for  religious  purposes.  Some  were  given  to 
religious  houses,  that  they  might  dispose  of  the  profits.  The  clergy  are  said 
8t  one  time  to  have  had  their  general  residence  in  the  same  place  with  the 
bishops,  except  when  they  were  on  their  missions ;  but  by  degrees,  as  devotion 
increased,  the  clergy  came  to  reside  more  permanently  in  particular  places,  and 
some  persons  gave  their  tithes,  and  others  appropriated  their  land  for  their  sup- 
port, and  others  built  churches ;  and  persons  would  become  more  willing  to 
endow  the  church  founded  chiefly  for  the  use  of  themselves  and  their  families 
and  tenants,  if  they  could  have  the  liberty  of  giving  the  incumbent  there  resident 
a  special  and  several  maintenance,  instead  of  the  former  community  of  the 
*1551  ^^^Sy*^  revenue  remaining.  There  is  no  doubt  *but  the  bishops  would 
-■  give  their  sanction  to  these  foundations,  and  the  profits  of  the  several 
churches  would  be  restrained  to  the  incumbents.  It  does  not  very  well  appear 
when  these  lay  foundations  began  in  England,  It  appears  from  Sdden^s  HiS" 
tary  cf  JUheSj  c.  9,  s.  4,  that  the  first  instance  that  occurs  is  about  the  year 
700,  and  he  says,  that  about  the  year  800  many  churches,  founded  by  laymen, 
are  said  to  have  been  appropriated  to  the  Abbey  of  Orowland,  and  by  this  time 
probably  lay  foundations  had  become  very  common,  and  parochial  limits  assigned 
to  the  incumbents ;  though  from  other  parts  of  Sdden^s  work  it  seems  that  the 
payment  of  tithes  did  not  always  correspond  to  the  parochial  divisions  till  some 
centuries  afterwards. 

When  gifts  were  first  made  to  the  church,  and  churches  founded  by  laymen, 
it  does  not  always  appear  to  have  been  done  through  pure  devotion.  For  in  some 
countries  of  Christendom,  at  least,  the  patron  sometimes  arbitrarily  divided  part 
with  the  incumbent,  and  what  the  incumbent  did  not  receive,  the  patron  took  to 
his  own  use,  and  by  different  councils  of  the  church  lay  patrons  were  forbidden 
from  making  such  a  disposition.  The  lay  patrons,  however,  in  their  new  created 
churches,  claimed  a  right  of  collation  or  investiture,  whereby  the  incumbent 
might  receive  full  possession  without  the  aid  of  the  bishop  or  other  churchman  ; 
and  notwithstanding  some  imperials  were  made  against  this  course  of  proceeding, 
the  lay  patrons  could  not  be  prevented  from  claiming  the  patronage,  and  they 
took  upon  themselves  not  only  the  advocation  or  advowson,  that  is,  the  defence 
or  patrociny  of  the  incumbent's  title,  but  also  the  collation  by  investiture,  with* 
*1561  ^"^  presentation,  at  any  vacancy.  And  the  right  of  *advowson  whereto 
-■  the  right  of  investiture  was  in  these  times  annexed,  the  bishop  in  some 
places  confirmed  to  the  patron  by  putting  a  robe  or  sonrie  other  thing  upon  him 
at  the  dedication.  And  from  this  right  of  collation  and  patronage  reserved  by 
lay  patrons,  the  practice  came  to  be,  that  parish  churches,  and  all  the  tempo- 
ralities annexed  to  them,  as  the  glebe  and  tithe,  were  at  every  vacancy  conferred 
by  the  patron  on  the  new  incumbent  by  some  ceremony  of  investiture,  with  these 
words,  "  accipe  ecclesiam,"  or  the  like. 

Upon  these  presentations  the  bishop  did  not  institute  as  has  been  done  since. 
And  the  incumbent  as  really,  fully,  and  immediately  received  'the  body  of  his 
church,  and  his  glebe,  and  such  tithes  as  were  joined  with  it  in  point  of  interest, 
from  the  patron's  hands,  as  a  lessee  for  life  receives  his  lands  by  livery  of  the 
lessor. 

These  investitures  by  lay  patrons  were  very  objectionable  to  the  church,  and 
in  a  general  council  at  OmUantinople  in  870,  some  attempts  were  made  to 
prevent  them;  and  in  the  council  of  Rome^  in  1078,  further  regulations  were 
^ixieavoured  to  be  made  against  them :  there  is  a  canon  against  them,  and  ia 
tbo  council  ot  Zateran,  in  1119,  many  decrees  were  made  to  the  same  efre<*.t; 

G* 
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and  soon  aAer  a  general  council,  which  was  deld  in  1138,  they  became  less 
frequent,  and  institution  now  and  then  followed  upon  presentation.  And  as  the 
canons  acquired  force,  and  the  papal  power  increased,  it  appears  to  have  been 
out  of  use  about  the  year  1200,  but  till  then  it  was  not  le(^  off. 

So,  also,  Selclen  in  his  History  cf  Tithes^  c.  12,  s.  5,  says,  ^*  But  after  such 
time  as  the  decretals  and  the  increasing  authority  of  the  canons,  about  the  year 
1200,  had  settled  tlie  universal  course  here  of  filling  churches  *by  pre-  rt^gi^ 
sentation  to  the  bishop,  or  as  it  seems  it  sometimes  was  to  the  archdeacon,  ^ 
or  to  the  vicar  of  the  bishop,  as  guardian  of  the  spiritualities,  that  use  of  investi* 
ture  of  churches  and  tithea  severally  or  together,  practised  by  laymen,  was  left 
oflf,  and  a  division  of  ecclesiastical  right  from  thence  hath  continued  in  practice. 
Neither  did  the  king  afterwards,  much  less  common  persons,  fill  their  comfnaa 
parochial  churches  without  such  presentments  to  bishops, — ^parochial  churches, 
for  of  special  donative  chapels  we  here  speak  not ;  neither  were  appropriations  of 
churches  and  tithes  aflerwards  allowed  that  had  not  confirmation  from  the 
ordinary,  immediate  or  supreme." 

Up  to  this  time,  therefore,  benefices  were  donative.  The  patrons  had  the 
whole  of  the  advowsons  in  their  own  hands ;  they  invested  the  incumbent  with 
the  full  possession  of  the  church,  either  severally  or  together,  and  the  incum- 
bents were  in  the  nature  of  lessees  for  life  under  the  patron.  There  was  then  no 
law  of  lapse,  and  the  investiture  of  the  incumbent  might  take  place  wherever  it 
suited  the  patron,  though  the  patron,  by  ecclesiastical  censures,  might  be  com- 
pelled to  fill  the  church.  I  do  not  find  any  statement  that  in  these  times  the 
patrons  took  the  profits  of  the  benefiees  to  their  own  use ;  but  there  can  be  no 
doubt  that  it  was  so,  because,  in  the  case  of  donatives,  even  now  when  the 
rights  of  the  lay  patrons  are  so  much  less  than  formerly,  the  patrons  are 
entitled  to  take  them ;  though,  according  to  Selden^  they  c4innot  institute  any 
suit  for  the  recovery  of  them  if  they  are  refused  to  be  paid.  Some  few  donatives 
there  are  at  the  present  day,  whether  they  were  suffered  to  continue  as  they 
formerly  were  at  the  time  when  the  investiture  by  lay  patrons  was  discontinued, 
or  ^whether  they  have  been  since  founded  by  letters  patent,  or  licence  rtiKg 
from  the  crown,  or  whether  there  are  some  of  each,  I  cannot  at  all  say.  '- 

In  the  twelfth  century  the  law  of  lapse  was  introduced.  A  general  council 
was  held  at  Lateran  in  1175,  at  which,  our  Sdden  says,  in  c.  12,  s.  5,  as  last 
cited,  four  bishops  were  sent,  according  to  custom,  as  agents  to  the  church  of 
England,  And  BrtuUan^  lib.  4,  241,  says,  ante  concilium  Lateranense  nullum 
currebat  tempus  contra  preesentantes.  Lord  Ookey  in  2  InstittUe^  273  and  801, 
notices  that  Briton  and  Fleta  describe  the  council  as  having  been  held  at  Lyons, 
and  not  at  Lateran^  as  Bracton  does,  but  it  is  not  material  where  it  was  held. 
Selden^  however,  says,  ^*  by  that  council,  after  vacancy  of  six  months,  the 
chapter  is  to  bestow  those  churches  which  the  bishop  being  patron  had  left  so 
long  void,  and  upon  their  default  the  metropolitan.  But  no  word  is  of  lay 
patrons  in  it ;  yet  by  reason  of  the  authority  of  that  council,  and  a  decretal  of 
the  same  pope  (Alexander  the  third),  which  speaks  of  like  time  upon  default  of 
lay  patrons,  it  hath  been  since  taken  here  generally,  that,  after  vacancy  of  six 
months,  the  next  ordinary  is  regularly  to  collate  by  lapse.''  It  appears,  there- 
fiire,  that  nearly  about  the  same  period  of  time  the  discontinuance  of  investitures 
by  laymen,  the  law  of  lapse,  and  the  payment  of  tithes  in  the  parishes  where 
they  arose,  were  introduced.  These  measures,  however,  were  wholly  uncon- 
nected with  each  others  though  they  all  arose  from  the  increasing  authority  of 
the  church  and  the  force  of  the  canons. 

In  the  case  oi  donatives,  which  I  consider  all  beneftces  of  lay  patronage  to 
have  been,  and,  as  I  have  before  endeavoured  to  show,  as  long  as  the  right  of 
^institution  was  in  the  patron,  the  complete  dominion  remained  with  the  r*i50 
patron.  When  the  church  is  vacant,  he  is  entitled  to  take  the  profits  to  '- 
his  own  use,  but  he  has  no  remedy  to  compel  payment,  and  if  a  stranger  takes 
them,  the  patron  cannot  bring  an  action  for  them,  but  must  put  in  a  clerk,  who 
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is  to  Mje.  It  is  said  by  Piipham^  C.  J.,  id  FairchUd  v.  Gaire  (a),  that  the  patron 
oaj  take  the  profits,  and  sue  for  them  in  the  spiritual  court,  and  though  the 
other  Judges  differ  with  Fophatn^  yet  I  consider  their  point  of  difi*erence  to 
apply  to  his  opinion,  that  if  the  patron  will  not  collate,  there  is  no  reniedy  to 
compel  him,  but  he  is  leQ  to  his  conscience  ;  for  when  they  are  said  to  be  contra, 
they  say  that  the  ordinary  may  compel  him  to  collate  a  clerk,  and  give  their 
reasons,  bur,  as  they  say  nothing  about  the  patron  taking  the  profits,  I  do  not 
ODderstand  them  to  differ  upon  that  point.  The  same  point  was  put  in  argument 
io  Britton  v.  Ward{b)f  where  it  is  said  that  when  the  church  is  void,  tho 
patron  may  take  the  profits  to  his  own  use,  if  the  parishioners  will  pay  them, 
but  he  has  no  remedy  to  compel  thcfm  to  pay  their  tithes  to  him.  The  same 
case  of  Britten  v.  Ward  is  reported  in  Cro,  Jac,  p,  515,  but  there  called  Brit' 
ten  T.  WadCj  and  there  it  is  also  said,  *'  but  if  any  take  the  profits  from  him  he 
cannot  maintain  the  action,  but  be  ought  to  put  in  his  clerk,  and  he  maintain 
the  action  ;^'  but  the  language  there  is  that  the  patron  of  a  donative  may  lose 
the  profits  if  he  will ;  that  is  evidently  a  mistake,  it  is  not  proper  English^  and 
is  not  consistent  with  what  follows ;  the  mistake  seems  to  arise  from  the  trans- 
•1601  '*^'  taking  the  French  word  to  be  peidrej  instead  of  prendre^  *it  is  pren^ 
•I  dre  in  Rolk^s  Reports ;  and  in  MaUori/^s  Quare  Impedity  35,  where  this 
case  is  cited,  he  says  the  patron  may  to^tf  the  profits.  So  also  Burn^  in  his 
ExlesiasUcal  LaWj  title  "  Vacation^*^  says  that  in  case  of  donatives  the  patron 
may  take  the  profits  during  the  time  of  vacation. 

Donatives  may  be  resigned  by  the  incumbent  to  the  patron,  Fairchild  v. 
Gtdrej  as  before  cited  in  Yelverton^  60,  and  Oro.  Jac,y  65,  where  the  Court  held 
that  a  donative  begins  only  by  the  erection  and  foundation  of  the  donor,  and  he 
bath  the  sole  visitation  and  correction,  the  ordinary  nothing  to  do  therewith ; 
and,  as  he  comes  in  by  him,  so  he  may  restore  to  him  for  unum  quodque  eodem 
modo  quo  colligatum  est  dissolvitur.  And  although  the  presentee,  when  he  is 
in,  hath  the  (reehold,  yet  he  may  revest  it  by  his  resignation,  without  any 
other  ceremony,  and  the  ordinary  hath  nothing  to  do  therein.  And  in  the 
Year-book  0  Hen.  7,  c.  14,  Keble  says,  that  if  the  founder  ordain  that  he  and 
his  heirs  shall  present,  then  the  ordinary  shall  have  nothing  to  do  wifh  it ;  and 
Brookej  Fresentment  al  EsgUse^  in  referring  to  the  Year-book  just  cited,  says, 
where  a  free  chapel  donative  is  void  the  founder  may  retake  it,  and  need  not 
Appoint  any  other  incumbent. 

The  old  history  of  the  church,  as  well  as  the  more  modem  cases,  treat  dona* 
tivcs  as  being  the  entire  property  of  the  patron ;  if  the  church  be  void,  the  free- 
hold is  in  him,  though  perhaps  upon  consideration  of  all  the  authorities  on  both 
aides,  he  may  be  compelled  by  ecclesiastical  censures  to  fill  it,  but  in  the  mean* 
time  he  may  enter  upon  the  glebe  and  take  the  profits  of  that  and  the  tithes  ; 
and  if  he  may  take  them,  his  heir  may  take  them  aAer  his  death,  as  the  founda- 
M611  ^^^  of  the  ^church  is  on  behalf  of  himself  and  his  heirs ;  and  as  there  is 
-I  no  lapse  in  the  case  of  donatives,  this  taking  of  the  profits  may  continue 
till  the  church  is  filled ;  but  if  the  executor  could  collate  to  the  church,  that 
would  be  adverse  to  the  right  of  the  heir  to  take  the  profits ;  and  I  think  that 
from  the  whole  of  the  law  of  donatives  the  right  to  collaite  is  in  the  heir,  and 
does  not  at  all  clash  with  the  right  of  the  executor  as  to  benefices,  which  are 
preacntative  for  institution.  And  though  it  may  be  said  that  the  right  of  pre- 
sentetion  is  as  completely  severed  from  the  advowson  in  case  of  a  donative  as 
in  a  presents tive  living,  I  do  not  so  consider  it,  as  the  nature  of  a  donative  is 
SQch  that  the  whole  vests  in  the  patron  and  his  heirs,  who  may  take  the  profits 
during  the  vacancy,  and,  therefore,  the  executor  has  nothing  to  do  with  it 
But  the  defendant  contends,  that  supposing  the  case  of  the  donative  to  be  ac- 
counted for  by  any  means  as  constituting  a  well  founded  difference  from  a 
benefice  presentable  for  institution,  yet  that  the  case  of  ecclesiastical  persons 
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having;  benefices  in  right  of  their  church  is  at  all  events  different,  and  the  first 
instance  that  is  shown  is  the  case  of  a  bishop  who  in  right  of  his  bishopric  has 
an  advowson,  and  the  church  becomes  void  and  he  dies,  the  king  shall  present. 
For  this  are  cited  2  Roue's  Abridgments  345,  *'  If  a  church  of  the  patronage 
of  the  bishop  void  in  the  time  of  the  bishop  and  afler  the  bishop  dies,  the  king 
shall  have  the  presentment  by  reason  of  the  temporalities,  and  not  his  executor ;'' 
Brooke's  Abr,  Presentacion  al  Esglise^  10,  *'  Where  the  avoidance  is  of  a  bene- 
fice belonging  to  the  bishop,  and  he  dies  before  he  makes  collation,  the  king 
shall  have  it  by  reason  of  the  temporalities  of  the  bishop,  and  not  the  executors 
of  the  bishop."  *Filzh.  KB,  33,  •*If  the  bishop  die,  and  theadvow-  pjgo 
son  happen  void  before  his  death,  the  king  shall  present  to  the  same  by  ^ 
re&son  of  the  temporalities,  and  not  the  bishop's  executors."  Co.  Litt.  90  a, 
*'  If  a  bishop  have  an  advowson,  and  the  church  become  void  and  the  bishop  die, 
neither  the  successor  nor  the  executors  shall  present,  but  the  king,  because  it  is 
but  a  chose  in  action."  Co,  LiU,  388  a,  *'  If  a  church  become  void  in  the 
life  of  a  bishop,  and  so  remain  till  aller  his  decease,  the  king  shall  present  thereto, 
and  not  the  executor  or  administrator,  for  nothing  can  be  taken  for  a  preaent* 
ment,  and,  therefore,  it  is  no  assets."  The  reason  given  in  Co,  LiU.  90  a,  that 
it  does  not  go  to  the  successor  or  executors,  because  it  is  a  chose  in  action,  does 
not  appear  at  all  satisfactory,  because  choses  in  action  do  go  to  the  executors. 
And  there  is  a  note  by  the  writer  of  the  earlier  notes  to  Go,  LiU,  who  gives 
this  explanation  of  the  passage,  *'  that  in  the  case  of  a  chose  in  action,  so  pecu- 
liar as  the  right  of  presentation,  the  law  favours  the  king  more  than  the  bishop's 
executors,  and,  therefore,  gives  the  king,  as  having  in  his  custody  the  tempo- 
ralities of  the  vacant  bishopric,  that  presentation  which  in  general  executors  are 
entitled  to  when  opposed  to  an  heir."  And  the  writer  of  these  notes,  ai\er  dis- 
cussing the  reason  of  the  presentation  belonging  to  the  king,  comes  at  last  to 
the  conclusion,  that  it  is  most  safe  to  rely  on  the  right  of  the  king,  as  settled  by 
authorities  and  long  practice.  In  none  of  these  authorities  is  there  any  mention 
made  of  the  successors,  except  in  Co,  LiU,  90.  But  they  are  all,  even  in  Co,  Litt, 
388  a,  as  to  the  king's  right  as  opposed  to  that  of  the  executors,  and,  consequently, 
if  the  king  had  not  the  right,  treating  it  as  if  it  would  go  to  the  ^executors,  p,.  ^^ 
It  is  true,  that  in  the  Year  Books  to  which  these  authorities  refer,  there  '* 
is  nothing  about  the  executors.  If  there  had  been  it  would  have  been  stronger; 
but  as  it  is,  there  is  the  statement  of  Brooke,  RoUe,  Pitzherbert,  and  Coke^  as  to 
the  claimants,  and,  therefore,  their  opinions,  that  the  law  was  that,  except  for  the 
right  of  the  king,  it  would  go  to  the  executors.  But  indeed  the  right  of^  the  king 
is  so  strong,  that  in  2  Rollers  Ahr,  345,  it  is  said,  that  if  a  church  of  the  patron- 
age of  a  bishop,  abbot,  or  prior,  voids,  and  the  bishop,  abbot,  or  prior  presents, 
and  afterwards  dies  before  institution,  the  king  shall  have  this  presentment  by 
his  prerogative.  The  Prior  cf  Bermondsey*^  case;  and  so  in  the  same  book  and 
page,  "  if  the  bishop,  abbot,  or  prior  dies  afler  institution  of  the  clerk  and  before 
induction,  the  king  shall  have  this  presentment  by  his  prerogative." 

It  seems  iVom  the  next  placitum  in  RoUe,  as  if  the  contrary  had  been  held  in 
one  case,  out  there  seems  no  reason  to  doubt  the  position ;  for,  in  F,  N,  B,  34, 
K,  it  is  said,  if  a  bishop  make  a  collation,  and  before  induction  or  installation 
dieth,  and  the  king  seizes  the  temporalities,  he  shall  have  the  presentment, 
because  that  the  church  is  not  full  against  the  king  until  the  parson  or  prebend 
be  installed  or  inducted.  And  the  same  point  seems  admitted  in  Pitzherberfs 
iV.  B,  36,  K,  though  there  the  king  did  not  prevail,  because  he  ought  not  to 
have  given  the  prebend  to  his  own  clerk,  but  should  have  removed  the  clerk 
collated  by  the  bishop,  by  quare  impedit.  And  the  same  point  is  in  Bro,  Pre* 
sentme/U  eU  Esglise,  in  one  part  of  pi.  13.  The  instance  of  the  bishop  dying 
before  presentation,  afler  the  right  had  vested  in  him,  is  not  the  only  one  where 
the  king's  prerogative  gives  him  the  right  to  present.  For  if  the  tenant  of  the 
king  has  an  *advowson,  and  an  avoidance  happens,  and  afler  the  tenant  ^^^  ^ . 
dies,  his  heir  in  ward  to  the  king,  the  king  shall  have  the  presentation   ^ 
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and  not  the  executor  of  the  father,  though  the  heir  be  of  full  age,  2  Roue's  Ahr. 
«345,  pi.  1 ;  and  in  Co,  Lift.  388  a,  if  the  king's  tenant  by  knight's  service  in 
captte  be  seised  of  a  manor,  whereunto  an  advowson  is  appendant,  and  the 
church  become  void,  the  tenant  dieth,  his  ))eir  within  age,  the  king  shall  present 
to  the  church,  and  not  the  executor  or  administrator ;  but  if  the  land  be  hoidcn 
or  a  common  person,  in  that  case  the  executor  shall  present  and  not  the  guai*dian. 
So  ia  Co.  IaU,  90  6,  in  speaking  of  the  king's  right  he  says,  So  it  is,  in  coso 
where  the  king  bath  wardship,  but  that  is  a  prerogative  that  belongeth  to  the 
king,  to  provide  for  the  church  being  void ;  for  where  the  tenure  by  knight's 
service  is  of  a  common  person,  the  executors  of  the  tenant  shall  present  where 
the  avoidance  fell  in  the  life  of  the  tenant.     And  so  if  the  tenant  of  the  king  has 
aa  advowson  and  an  avoidance  happens,  and  the  tenant  presents  and  his  clerk 
is  admitted  and  instituted,  and  before  induction  the  patron  dies,  and  the  advow- 
$on  comes  by  wardship  to  the  king,  he  shall  present,  for  the  church  is  not  full 
against  him  before  induction,  2  Itolle*s  Abr,  345.     Other  cases  may  be  put, 
though  not  applicable  to  the  case  of  executors,  where  the  king's  prerogative  gives 
him  a  right  to  present  where  a  subject  would  not.     As  if  the  youngest  daughter, 
eoparccoer,  be  in  ward  to  the  king,  and  the  church  becomes  void,  the  king  shall 
have  the  presentment  alone,  and  not  the  other  coparceners,  2  Rollers  Abr.  344, 
pi.  8.    These  cases,  therefore,  which  are  excepted  out  of  the  rule,  that  execu- 
tors shall  present  where  the  chattel  is  vested,  must  be  confined  to  those  cases 
*1651  ^^^^  ^^®  kin?)  by  his  ^prerogative,  has  a  right  to  present  either  in  the 
^  instance  of  his  being  guaridian  of  the  temporalities  in  the  cases  of  bishops, 
abbots,  and  pnors,  or  in  the  instances  of  the  king's  tenants  in  capite,  where  he 
has  the  wardship.     In  all  these  instances,  the  question  has  been  between  the 
king  and  the  executors ;  and  in  case  of  the  bishop,  no  surmise  (except  that  in 
one  of  the  cases  there  mentioned)  was  ever  made,  that  the  successor  would  have 
the  presentation  in  case  the  king  had  not  been  entitled  by  his  prerogative. 

Another  exception  to  the  rule  is  alleged,  that  in  case  of  a  person  holding  an 
office,  in  right  of  which  he  presents  to  another  office,  and  that  other  office 
becomes  void  in  the  lifetime  of  the  patron,  and  the  patron  dies,  his  successor, 
and  not  his  executor,  shall  appoint  to  the  ofRce ;  and  the  case  of  exigenter  is 
put  as  reported  in  Scroggcs  v.  Chieskill^  Lh/er,  p.  176.  To  that  case  I  entirely 
agree;  but  the  reason  of  that  is,  that  it  is  a  personal  thing  annexed  to  the  judge 
of  the  court  who  is  to  appoint  the  officers  of  the  court;  and  if  the  office  becomes 
vacant,  and  the  judge  dies,  his  executor  can  have  nothing  to  do  with  the  appoint- 
ment, for  it  belongs  to  the  judge  to  appoint  the  officers  of  the  court.  The  office 
of  judge  is  not  like  an  advowson,  which  is  a  thing  which  descends  and  is  capable 
of  being  conveyed  from  one  person  to  another,  and  the  presentation  of  which  is 
the  fruit  of  the  advowson.  But  if  an  advowson  be  annexed  to  an  office  and  the 
church  becomes  void,  and  then  the  person  holding  the  office  dies,  I  think  the 
right  to  present  would  be  in  the  executor  and  not  the  successor,  because  it 
would  be  a  fruit  fallen,  a  chose  in  action  personally  vested  in  the  officer. 
*1661  *'^  ^^  principle  be  established,  that  a  vacant  presentation  is  a  chose 
^  in  action,  and  is  like  a  fruit  fallen,  and  goes  to  the  executor  of  a  private 
patron,  I  do  not  see  why  it  should  not  go  to  the  executor  of  a  prebendary  patron. 
He  b  seised  of  the  advowson  itself  in  right  of  his  prebend  in  his  corporate 
capacity,  and  as  long  as  the  prebend  remains  in  him,  he  has  it  in  his  corporate 
character.  But  it  is  only  the  prebend  itself,  and  the  advowson  which  he  has  as 
8uch ;  the  proceeds  of  a  prebend  stand  upon  a  different  ground.  These  pro- 
ceeds do  not  lielongto  him  in  his  corporate  character,  for  if  they  did,  they  could 
only  be  enjoyed  by  him  while  he  exercises  that  character.  The  produce  of  the 
lands,  Biich  as  corn,  hay,  fruits,  and  vegetables,  come  to  him  to  be  eaten,  con- 
sumed, or  sold  at  his  pleasure.  So  the  rents  of  the  lands  of  the  prebend,  when 
they  fall  duc»  are  to  be  received  by  him  for  his  own  private  use,  and  not  to  be 
laid  out  on  his  prebend,  but  at  his  own  pleasure.  In  the  case  of  death,  such  of 
these  issues  and  profits  as  remain  fallen  or  due,  but  have  not  actually  come  into 
Vol,  XIV,— 11 
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the  bands  of  the  prebendary,  do  not  go  to  the  successor,  or  the  king,  or  the 
ordinary,  but  go  to  his  executors,  as  any  other  part  of  his  personal  property. 
The  reason  is,  because  these  things,  by  being  severed  from  the  prebend,  become 
chattels,  and  are  no  longer  parcel  of  the  prebend ;  and  no  persons,  who  a(\er^ 
wards  have  any  interest  in  the  prebend,  either  direct  or  iocidental,  can  claim 
what  has  thus  been  severed  from  it.  The  same  rule  holds  as  to  the  issues  and 
profits  of  any  thing  which  is  appurtenant  to  the  prebend,  and  which  become 
chattels,  such  as  proceeds  of  fisheries,  common  of  turbary,  housebotes,  and  other 
things  which  have  been  taken  and  remain  in  specie  *at  the  death  of  the  ^^^  ^. 
prebendary :  for  things  appurtenant  to  the  prebend  arc  as  much  parcel  '- 
of  it  as  if  they  were  of  the  actual  corpus  of  it.  The  general  principle  of  such 
manual  chattels  and  choses  in  action  as  I  have  mentioned  being  admitted,  it  is  to 
be  considered,  whether  the  right  of  presentation  to  a  church  is  to  be  considered 
in  the  same  light.  In  the  case  of  a  private  individual,  if  (or  prebend  you  sub- 
stitute manory  there  is  no  doubt  upon  the  current  of  all  the  authorities.  The 
species  of  property  is  the  same :  in  the  one  case  it  is  an  advowson  appendant  to 
a  manor,  in  the  other  it  is  an  advowson  appendant  to  a  prebend  in  right  of  the 
prebend.  But  in  both  cases  it  is  an  advowson,  and  being  an  advowson,  it  must 
partake  of  the  qualities  applicable  to  an  advowson. 

In  the  case  of  lay  patronage  the  vacant  presentation  becomes  severed  from 
the  inheritance ;  but  if  that  be  the  nature  of  an  advowson,  that  a  right  to  a 
presentation  becomes  severed  from  the  inheritance,  it  must  have  that  quality 
throughout,  to  whomsoever  the  advowson  belongs,  or  in  whatever  right  it  is  held ; 
for  otherwise  great  confusion  would  ensue.  And  if  it  be  a  chattel  it  must  go  as 
all  other  chattels  do.  A  chattel  does  not  go  to  the  successor  of  a  corporation 
sole,  except  in  the  case  of  the  king,  Co.  LiU.  90  a.  But  the  king  is  altogether 
upon  a  different  footing  from  other  corporations  sole.  If,  then,  this  be  a  chattel 
and  should  go  to  the  successor,  it  would  be  quite  an  anomaly,  and  an  exception 
to  the  general  rule. 

But  there  is  one  very  important  instance  where  the  right  of  presentation  is 
transmissible  to  the  personal  representatives,  and  does  not  go  to  the  successor. 
I  mean  the  option  of  the  archbishop,  which  is  founded  on  a  ^'grant  made  r^igg 
to  the  archbishop ;  and  upon  the  death  of  the  archbishop  during  the  ^ 
continuance  of  the  bishop  in  his  see,  it  will  devolve  on  his  executors  or  admin* 
istrators ;  that  being  a  personal  grant  to  the  archbishop,  is  different  from  the 
present ;  but  it  proves,  that  in  the  highest  ecclesiastical  dignity  in  the  church 
the  principle,  in  one  instance  at  least,  is  recognized,  that  it  is  transmissible  to 
the  personal  representatives. 

It  has  been  said  that  this  is  a  trust  to  be  exercised  for  the  benefit  of  the 
church,  and  that  it  is  more  proper  that  a  spiritual  person  should  exercise  it ; 
but  it  is  also  an  important  trust  if  it  be  exercised  by  a  layman,  he,  also,  has  a 
duty  to  perform  in  the  selection  he  makes.  The  ordinary,  both  in  the  case  of 
ecclesiastical  and  lay  patronage,  is  to  examine  into  the  fitness  of  the  clerk,  and 
the  only  thing  that  can  be  said  in  favour  of  the  ecclesiastic  is,  that  he  will  make 
a  better  choice ;  but  that  is  not  a  principle  upon  which  the  legal  rights  of  parties 
can  be  decided.  The  state  of  patronage  is  as  much  diversified  in  England  as 
it  is  possible  to  be  ;  all  classes  in  the  community  that  can  be  enumerated  havc^ 
patronage  belonging  to  them,  and  their  rights  are  to  be  determined  by  legal 
principles ;  and  where  there  has  been  no  decision  or  practice  or  received  opinion, 
then  by  analogy,  as  far  as  can  be  collected ;  but  the  question,  what  class  of 
patrons  are  likely  to  make  the  best  choice,  cannot,  I  think,  be  taken  into  con- 
sideration. 

In  the  course  of  the  argument  it  has  been  said,  that  this  prebend  has  been 
appropriate  to  the  church  of  Salisbury^  and  also  that  the  will  and  intention  of 
the  founder  is  to  be  considered.  As  to  that  we  know  nothing  upon  this  record  ; 
all  Dve  know  is,  that  the  advowson  is  appendant  to  the  prebend ;  but  how  it 
became  so  *does  not  appear,  or  who  was  the  founder,  or  wha^  were  the  r*t  aq 
*crin :  of  the  foundation,  or  by  what  statutes  it  is  governed  :  if  there  were  '- 
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any  terms  3r  statutes  tbey  might  have  been  shown ;  if  there  were  none,  the 
case  must  be  governed  by  the  general  rules  of  law. 

Neither  can  we  look  to  the  constitutions  of  the  church  of  SaJiMuryy — they 
arfe  not  stated  in  the  record ;  and  in  the  absence  of  any  thing  particular  in  them 
the  rules  <^  law,  as  applicable  to  all  churches  in  general,  must  prevail. 

The  statute  of  the  26  Hen,  8,  c.  1 1 ,  has  been  adverted  to.  It  states  what  things 
are  to  go  to  the  successor  of  an  archdeacon,  dean,  prebendary,  parson,  &c. 
&c.,  but  the  enumeration  is  of  things  growing,  arising,  or  coming  during  the 
tiine  of  vacatioo ;  no  allusion  is  made  to  any  thing  which  fell  during  the  time  of 
the  predecessor.  This  statute  has  been  said  to  be  only  declaratory  of  the  com- 
moo  law ;  whether  it  be  so  or  not,  cannot  be  material ;  because  if  it  was,  it 
would  be  a  declaration  of  what  the  successor  would  take  by  the  common  law, 
which  is  only  of  things  falling  in  the  vacation.  But  as  the  statute  directs  these 
thini^  to  go  to  the  successor,  towards  payment  of  the  first  fruits  to  the  king,  it 
would  not  eBomerate  things  which  could  not  be  converted  into  money,  and 
therefore  would  not  include  a  vacant  presentation,  and  the  statute,  consequently, 
does  not  affect  the  question. 

For  the  reasons  I  have  already  mentioned,  I  think  that  the  plaintiff  is  entitled 
to  present  in  the  present  case,  and  that  the  judgment  of  the  Court  of  Common 
Pleas  should  be  reversed. 

HoLsoTD,  J.  The  question  is  on  the  right  of  the  plaintiff,  though  the  de- 
*1701  '"""^^  ^  ^^  ^^^  claim  of  right  *in  the  defendants  set  forth  in  the  plea. 
->  The  question  is,  whether  the  plaintiff,  as  administratrix  of  the  deceased 
prebendary,  is  entitled  to  present  ?  It  is  admitted,  if  the  advowson  had  been  in 
lay  hands,  the  right  would  have  been  in  the  administratrix,  and  not  in  the  heir ; 
but  it  is  contended  that  as  it  was  in  the  prebendary  (a  person  having  an  eccle- 
siastical station  or  office  derived  from  the  bishop),  and  in  right  of  his 
prebend,  ergo,  as  a  body  corporate,  that  it  is  in  him  as  a  confidential  trust 
reposed  in  the  body  corporate  or  person  holding  the  office,  and  not  as  an 
individual,  and  that  it  does  not  therefore  vest  in  any  person  who  is  his  personal 
representative  as  an  individual ;  but,  though  a  fruit  fallen,  that  it  belongs  to  his 
successor.  If  that  were  so,  we  might  expect  to  find  that  the  right  to  present 
would  have  been  deemed  so  much  a  confidential  trust  in  whoever  is  the  pre- 
bendary as  to  be  therefore  inseparable  from  the  office  or  station.  But  this,  I 
think,  is  not  so,  as  will,  as  it  seems  to  mCf  appear  by  what  follows.  Even  in  the 
case  of  a  bishop,  where  it  goes  not  to  his  personal  representative,  it  goes  not  to 
fats  successor,  but  vests  in  the  king  as  guardian  of  the  temporalities  by  his  pre- 
rogative. In  the  case  of  a  common  person,  by  the  vacancy  the  right  to  present 
on  that  tnm  becomes  separated  from  the  advowson,  as  a  fruit  fallen,  it  becomes 
a  personal  chattel  in  the  person  entitled ;  though  he  has  the  advowson  infee^  it 
descends  not  with  the  advowson  to  his  heir,  in  case  of  his  death,  but  goes  to  his 
personal  representative;  and  in  case  the  right  was  in  such  common  person 
before  and  until  the  vacancy  by  a  grant  of  the  next  presentation,  in  which  case 
the  right  would,  until  the  vacancy  has  happened,  be  in  him  as  a  chattel  real^ 
*1711  ^^  vacancy  turns  it  into  a  chattel  personal.  *Vin,  Exor,  (Z),  pi.  4, 
^  cites  Wentw,  Ezor.  54,  and  73,  for  this ;  like  rent  due,  which  on  death 
goes  to  the  executor,  though  the  land  or  reversion  goes  to  the  successor,  or  heir, 
or  devisee,  according  to  Dighy  v.  Fitch  (a).  So  a  termor  shall  present,  though 
afler  the  term  is  expired,  to  a  vacancy  which  happened  during  the  *term,  FUz. 
N.  B,  Quare  Lnpedit^  33,  A.  It  is  a  chattel  vested^  and  not  merely  a  chose  in 
action,  and  therefore  the  husband  shall  present  to  a  turn  afler  his  wife^s  death, 
on  a  vacancy  happening  in  her  life  in  her  advowson,  aUfiough  he  could  not  sue 
sfler  her  death  on  a  bond  to  her,  because  that  is  merely  in  action,  Co. 
LitU  120  a. 

The  nature  of  the  right  to  present  on  a  vacancy  having  fallen,  is  not  changed 

(a)  Bro^fml,  4"  Oovld^b,  167. 


84       Rennell  v.  Bishop  of  Lincoln,  T,  T.  1827-    [171 

by  its  being  vested  in  a  prebendary  in  right  of  his  prebend,  but  the  rules  of  law 
(such  OS  its  being  a  fruit  fallen  separated  from  the  advowson,  a  right  vested,  a 
chattel  personal  and  transmissible  to  executors,  &c.)  applicable  to  it  from  its 
nature,  must,  in  like  manner,  still  be  applicable  to  it,  unless  we  find  some  rule 
or  principle  of  law  established,  such  as  the  king's  prerogative  in  the  case  of 
bishops  (and  the  prerogative  is  the  sole  ground  on  which  the  bishop's  case  is 
varied,  as  will  appear  from  a  case  I  shall  state  hereafter),  unless  we  find  some 
principle  or  rule  of  law,  I  say,  to  prevent  their  being  so  applied,  or  to  vary  this 
right  in  the  case  of  a  prebendary  from  the  same  right  in  the  case  of  a  lay  pa- 
tron. And  I  think  thero  is  no  such  rule  or  principle  of  law  to  prevent  their 
being  so  applied,  or  to  vary  the  case  of  a  prebendary  from  that  of  a  lay 
patron. 

In  the  case  of  a  bishop,  the  nature  of  the  right  to  ^present  is  not  at  all  r#^.22 
changed  from  what  it  would  be  in  the  case  of  a  lay  patron ;  but  notwith*  *- 
standing  the  nature  of  the  right  in  each  of  those  coses  be  the  same,  the  estab- 
lished rule  of  law  to  be  found  in  our  books  as  to  the  king's  prerogative,  intervenes 
and  applies  in  the  one  case,  the  bishop's,  to  deprive  his  executor,  &c.  of  the 
right  to  present,  which  but  for  the  prerogative  applicable  to  the  bishop's  case  tho 
executor  would  have  in  the  one  case  as  well  as  in  the  other ;  but  I  do  not  find 
any  where  in  our  books  any  rule  or  principle  of  law  applicable  to  the  case  of  a 
prebendary,  who  is  patron  in  right  of  his  prebend,  to  vary  it  from  the  case  of  a 
lay  patron,  more  especially  as  a  prebendary  might  formerly  have  been  a  layman, 
according  to  Bland  v.  Maddox  (a),  and  other  authorities.  Suppose  an  advow- 
son  of  a  presentative  rectory  to  be  conveyed  by  a  lay  patron  to  a  prebendary 
and  his  successors  in  right  of  the  prebend  in  fee,  or  to  be  conveyed  to  a  lay 
patron  in  fee  by  a  prebendary  who  has  it  in  irtght  of  his  prebend,  concur rentibus 
iis  qui  de  jure  requiruntur;  which  conveyance  in  former  times,  before  the 
restraining  statutes,  would  have  been  good  even  against  his  successors,  and 
would  now  be  good  against  the  individual  prebendary  himself,  unless  the  advow- 
son  or  right  of  presentation  of  a  prebendary  in  right  of  his  prebend  can  be 
shown  to  be  wholly  inalienable,  either  on  account  of  its  being  vested  in  him  as 
a  personal  trust  and  confidence  \p  the  person  who  may  be  the  prebendary, or 
otherwise.  Would  the  nature  of  the  right  to  present  be  varied,  when  a  vacancy 
has  happened  ?  would  it  not  be  equally  a  fniit  fallen  and  separated  from  the 
advowson,  a  right  vested,  a  chattel  personal,  whether  the  patron  be  ecclesiastical 
or  lay,  and  consequently  ^transmissible  to  executors,  dec.  in  one  case  as  r^^^py* 
well  as  in  the  other?  unless  there  be  found  some  established  rule  or  prin-  L 
ciple  of  law  to  intercept  it,  as  in  the  case  of  a  bishop ;  and  it  does  not  appear 
to  me  that  there  is  any  such  rule  or  principle  of  law  established  applicable 
to  the  case  of  a  prebendary.  None  such  is  any  where,  that  I  know  of,  to  be 
found. 

That  an  advowson  or  right  of  presentation  of  a  prebendary  in  right  of  his 
prebend  is  not  at  common  law  wholly  inalienable  or  inseparable  either  on  account 
of  a  personal  trust  and  confidence  in  the  person  who  may  be  the  prebendary,  or 
otherwise,  appears,  I  think,  by  our  books. 

His  being  an  ecclesiastical  corporation,  does  not  render  it  inseparable,  for  P. 
N,  B,  34,  O,  shows  that  the  vacant  turn  is  not  inseparable  from  the  station  or 
office  of  a  prior,  though  an  ecclesiastical  and  corporate  office,  so  as  where  a 
vacancy  has  happened,  to  vest  in  his  successor.  For  there  it  appears  that  the 
founder  of  a  priory  shall  have  a  quare  impedit  against  a  sub^prior,  and  the 
convent,  if  they  disturb  him  to  present  to  an  advowson  which  belongeth  to  the 
house,  if  it  void  during  the  vacation  where  the  founder  ought  to  have  the  tempo- 
ralities during  the  vacation.  So  in  Pmjvtr  v.  ChorkUm^  £t^y  186  a  (cited  also 
in  3  Wils,  327),  it  appears  that  the  grantee  of  abbot  and  convent,  of  the  next 
avoidance,  recovered  in  quare  impedit,    Winch%  Ooke\  and  other  entries,  ahoii 

(a)  Cro.  miM.  70. 
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that  ecclesiastical  bodies  and  persons  have  been  in  the  habit  of  granting  away 
tlieir  spiritual  preferment  as  well  as  lay  persons,  and  that  their  grautucs  have 
been  in  the  habit  of  suing  in  their  own  names.  In  the  Dean  and  Ciiapter  vf 
Her^ord  v.  The  Bishop  If  Hereford  (a),  a  grant  of  the  next  presentation  by  dean 
'1741  *^^  chapter,  was  held  not  good  against  the  successor;  but  that  was  only 

•l  by  reason  of  the  statute  13  Etiz.j  and  no  doubt  that  it  was  good  against  * 
the  dean,  the  grantor  himself,  and  his  chapter.  So  in  Armiger  v.  T/i€  Bishop 
if  Norwich  (6),  a  grant  of  advowson  (or  twenty-one  years  by  a  bishop,  which 
Im  had  in  right  of  his  bishopric,  was  held  good  against  himself,  but  not  against 
his  successor,  or  against  the  king  during  vacancy,  though  confirmed  by  dean 
and  chapter,  but  it  was  void  against  them  only  by  reason  of  statute  1  Eliz.  c, 
19.  In  SmaUwood  v.  Bishop  qf  Qmentry  there  was  a  grant  of  the  advowson 
of  an  archdeaconry  by  a  bishop  to  A.  B.  (or  twenty>one  years,  who  assigned  to 
C,  D,  vacancy  in  C  2>.'s  life,  and  disturbance  of  him  in  his  life«  his  executors 
sued.  By  the  report  of  that  case  in  Laitw,  1,  and  also  in  Sav,  94  and  116, 
though  (he  writ  was  quashed  as  informal,  the  right  to  sue  was  decided  in  their 
&vour;  and  afterwards  in  an  action  (see  Cro.  Eliz.  207,)  the  grant  was  held 
good  against  the  bishop  that  made  it,  though  not  against  his  successor,  by  reason 
of  the  statute,  and  the  executors  had  judgment. 

Why,  then,  is  such  a  right  not  equMy  grantaUehy  a  prebendary ^  and  separa- 
ble  fmm  the  office,  either  in  deed  or  by  act  or  operation  of  law  upon  death  f  &c« 
It  is  DO  more  a  matter  of  trust  and  confidence  in  him  than  in  the  other  cases  of 
ecclesiastical  bodies  or  persons.  But  an  estate  or  interest,  though  coupled  with 
a  coofideQce  and  trust,  is  still  in  law  assignable  and  grantable ;  and  such 
assignment  or  grant  will  pass  the  estate  or  interest  for  so  longtime  as  the  same 
coDtiaues  to  subsist  in  the  assignee  or  grantee,  and  the  creator  of  the  confidence 
or  trust  cannot  by  law  deprive  the  estate  or  interest  (even  by  express  words  and 
ilft-y  declaration)  of  *such  assignable  or  grantable  quality.  It  is  so  in  convey- 
-'  ances  of  lands  or  tenements  to  trustees  in  fee,  or  for  terms  of  years ; 
and  the  estates  will,  if  not  assigned  or  granted  away  by  them,  vest  by  law  in 
heirs,  or  executors,  &c.  as  long  as  their  respective  estates  continue  to  exist, 
whatever  the  conveyance  or  conveyor  may  declare  shall  be  the  contrary.  So 
(hm.  Dig,  Grant  (C),  says,  "  A  present  estate  or  interest  may  be  granted, 
though  it  be  accompanied  with  a  trust,  as  guardian  in  chivalry  or  soccage  may 
grant  his  guardianship,"  and  cites  2  Roll.  Abr.  46,  H.  So  as  to  archbishop's 
options,  which  may  be  disposed  of  by  his  will,  and  will  pass  to  his  executors,  as 
appears  in  Potter  v.  Chopman  (c). 

The  case  of  a  donative,  supposing  it  to  be  a  settled  case,  is  to  be  considered 
as  an  exertion,  at  least  the  rule  of  law  in  that  respect  not  only  has  never  been 
applied  to  a  presentative  right,  but  the  very  contrary.  But  there  may  be  also 
this  distinction,  that  according  to  the  cases  above  referred  to,  a  right  of  presen- 
taiion,  when  a  vacancy  has  happened  in  a  presentative  living,  is  not  a  mere 
rightordtose  in  action^  but  is  a  chattel  personal  and  vested;  but  it  does  not,  that  I 
am  aware  of,  appear  that  the  right  of  nomination  is  so,  in  the  case  of  a  donative. 
It  may  not  be  a  separate  thing  or  right  from  the  advowson  itself  of  a  donative^ 
when  a  vacancy  has  arisen,  as  in  the  case  of  a  presentative  livir\g,  but  may, 
instead  of  becoming  in  law  a  right  separated  from  such  donative  advowson,  and 
a  chattd  personal  vested,  continue  a  right,  part  of  the  advowson,  unseparated 
from,  and  merged  in,  the  general  right  to  the  advowson,  and  to  be  exercised  only 
by  bim  who  has  that  general  right,  unles?  where  it  has  been  expressly  separated 
■1761  ^^^  '"'"'^  general  right  to  the  advowson  itself  by  a  grant  or  »convey- 
■*  ance  of  the  right  of  nomination  on  such  next  vacancy.  This  considera- 
tion alone  would  be  sufficient  to  account  for  its  not  going  to  the  bishop  by  lapse, 
aithoagh  its  not  going  to  the  bishop  by  lapse,  I  admit,  is  otherwise  accounted  for 
in  our  books. 

(«)  Cr9.  SUm.  440.  (4)  Cro.  EHm.  690,  (0  Amhl.  98. 
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But  it  has  been  urged  that  (besides  thnt  this  is  to  be  considered  as  a  confidence 
and  trust  to  be  exercised  only  by  such  person  as  holds  the  prebend),  the  pre- 
bendary is  a  body  corporate,  and,  therefore,  that  the  right  of  presentation  for 
that  turn,  though  the  vacancy  arise  m  his  lifetime,  has  vested  in  his  successor, 
and  not  in  his  administratrix,  who  represents  him  only  in  his  natural  character 
as  an  individual,  and  not  as  a  body  corporate,  but  there  is  no  authority  or  principle 
of  law  to  support  this  position ;  on  the  contrary,  the  authority  and  principle  of 
law  appear  to  me  to  be  directly  in  opposition  to  it.  For  in  Co.  Liti.  00  a,  Lord 
Coke  states  this  case :  "A  tenant  holdeth  land  of  a  bishop  by  knight's  service, 
which  seignorie  the  bishop  bath  in  the  right  of  his  bishopric,  the  tenant  dieth, 
his  heir  within  age,  the  bishop,  either  before  or  after  seizikre,  diefh,  neither  the 
king  nor  the  successor  of  the  bishop  shall  have  the  wardship,  bat  bis  executors. 
For  albeit  the  bishop  hath  the  seignorie  en  auter  droit,  yet  tlie  wardship  being 
but  a  chattel  he  hath  in  his  own  right,  and  *  a  chattel'  cannot  go  in  succession 
of  a  sole  corporation,  unless  it  be  in  the  case  of  the  king."  So  that  a  chattel 
could  go  in  succession  in  the  case  of  the  king,  though  it  could  not  in  the  ca5se 
of  the  bishop ;  and  although  the  seigniory  was  in  the  bishop  in  aater  droit,  yet 
neither  the  king  nor  the  succeeding  bishop  should  have  the  wardship,  because 
it  was  a  diattel^  and,  therefore,  the  former  bishop  had  the  wardship  as  a  chattel 
in  his  own  right,  and  his  executors  shall  have  it,  though  *the  seignorie  r^^-r^ 
was  in  him  as  a  bishop ;  and  Lord  Coke  in  p.  46  h^  of  Co.  lAU.  says,  ^ 
<*  If  a  lease  for  years  be  made  to  a  hishop  and  his  successors,  yet  his  executors 
or  administrators  shall  have  it  in  auter  droit,  for  regularly  no  chattel  can  go  in 
succession,  in  a  case  of  a  sole  corporation,  no  more  than  if  a  lease  be  made  to 
a  man  and  his  heirs,  it  can  go  to  hi»  heirs."  So  that  the  rule  extends  to  chattels, 
whether  real  or  personal.  And  in  4  Co.  65,  a,  and  1  EoXPs  Abr.  51 5,  L,  the 
rule  of  law  as  laid  down  by  Lord  Chief  Baron  Comyns  in  his  Digest,  Biens, 
0,  from  those  authorities  appears  to  be,  that  all  chattels  of  a  corporation  sole, 
as  a  bishop,  parson,  ^.,  go  to  his  executors  or  administrators,  and  not  to  his 
Miccessor,  and  this  according  to  Lord  Coke,  and  as  laid  down  by  Cdmyns,  ex- 
lends  to  chattels  in  action  as  well  as  in  possession.  As  the  right  now  in  <)uestion, 
therefore,  was  a  fruit  fallen,  separated  from  the  advowson,  and  a  right  and  chattel 
f>ested  in  the  deceased  prebendary,  I  think  that  afler  his  death  it  went  to  his 
administratrix,  as  it  would  have  done  if  he  had  had  the  advowson  in  his  own 
right  as  a  mere  individual,  and  not  in  his  corporate  character,  and  that  it  has 
not  vested  in  his  successor.  It  stands  on  the  same  footing,  as  it  appears  to  me, 
with  rent  due  to  the  deceased  as  prebendary,  and  remaining  in  arrear  at  his 
death,  which  would  go  to  his  administratrix,  and  not  to  his  successor. 

I  think,  therefore,  that  the  judgment  of  the  Court  of  Common  Pleas  should  be 
reversed. 

Bayley,  J.  This  was  a  writ  of  error  from  C.  B.  in  a  case  of  qua  re  impcdit 
The  declaration  stated,  that  William  Doduell,  D.  D,  was  seised  of  the  prebend 
or  canonry  of  South  Orantham,  founded  in  the  cathedral  ♦church  r^n^a 
of  Salishuri/,  to  which  prebend  or  canonry  the  advowson  of  the  rectory  l  * ' 
of  the  parish  church  of  Weffft/  (the  church  in  question)  belonged  in  his  demesne 
as  of  fee,  in  right  of  the  said  prebend  or  canonry,  that  he  presented  William 
Dodue/i,  and  died  ;  that  Price  succeeded  Dr.  Lodvell,  and  died ;  that  HenncU 
succeeded  Price;  that  the  church  became  vacant  by  Mr.  DodtcelPs  death, 
whereby  it  belonged  to  Rennell  to  present ;  that  he  died  intestate,  without  pre- 
senting ;  that  administration  was  granted  to  the  plaintiff,  and  that  thereupon  it 
belonged  to  the  plaintifT  as  administratrix  to  present,  but  that  she  was  hindeit^d 
by -the  defendants.  She  complains,  therefore,  not  of  a  disturbance  in  the  intes- 
tate*s  time,  but  of  a  disturbance  in  her  own,  and  the  question  is.  Whether  upon 
an  advowson,  circumstanced  as  this  advowson  is,  if  a  right  of  pirsentation 
accrue  in  the  lifetime  of  the  prebendary,  and  he  dies  without  filling  it  up,  that 
right  passes  to  his  personal  representative?  The  declaration  does  not  describe 
the  prebendary  as  seised  of  the  advowson  in  right  of  the  prebend  or  canonry,  or 
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indeed  as  being  setsed  of  the  advowson  at  all ;  but  it  states  him  to  be  seised  of 
the  prebend  or  canonry  in  his  demesne  as  of  lee  in  right  of  the  said  prebend  or 
caoooiy,  and  describes  the  advowson  as  belonging  to  the  prebend  or  canonry, 
I  think  it  must  be  taken  that  it  was  in  right  of  the  prebend  and  canonry  only  that 
Mr.  Rennell  had  any  seisin  of  or  right  in  the  advowson.  But  though  the  title 
to  the  advowson  be  in  right  of  the  prebend  or  canonry,  the  question  is,  whether 
the  right  of  presentation,  when  a  vacancy  has  happened,  is  still  attached  to  the 
piebend  and  canonry,  and  to  be  exercised  only  in  right  of  the  prebend  or  ca- 
nonry upon  a  continuation  of  the  prebendary ^s  estate  in  the  prebend  or  canonry, 
*t7Q1  ^i*  *^^^ber  it  does  not  become  an  independent  personal  right,  vesting 
*  -'  indeed  in  him  because  he  was  prebendary  when  the  vacancy  happened 
and  the  right  accrued,  but  severed  altogether  from  the  inheritance  and  the  qdvow- 
son,  and  becoraing  in  him  a  detached  personal  right,  to  be  exercised  by  him  in 
bis  own  nght,  whether  he  should  continue  prebendary  or  not,  and  in  case  he 
should  die  wilhout  exercising  it,  transmissible  by  him  as  a  personal  right  to  his 
executors  or  administrators.  The  latter  is  the  right  which  the  declaration  states. 
It  does  not  state  that  Dr.  Dodwell  presented  in  right  of  his  prebend  or  canonry, 
but  simply  that  Dr.  Dodweil  presented ;  and  upon  the  vacancy  in  question,  it 
does  not  sute  that  it  belonged  to  Mr.  Rennell  in  right  of  his  prebend  or  canonry 
but  simply  that  it  belonged  to  Mr.  Rennell  to  present,  and  upon  the  best  conside* 
ration  I  have  been  able  to  give  this  case,  I  am  of  opinion,  that  in  the  absence  of 
any  custom  to  control  it,  this  is  the  correct  mode  of  statement ;  and  that  though 
the  prebendary  acquires  the  right  of  presentation  because  he  is  prebendary,  and 
in  right  of  his  prebend  or  canonry,  the  right  when  once  acquired  becomes  his 
•own  private  personal  right  as  the  right  to  the  underwood  he  has  cut,  or  the  grass 
he  has  mown,  or  the  fruit  he  has  gathered  from  his  prebendal  lands.  I  have  no 
difficulty  in  saying  that  I  came  to  the  argument  in  this  case  with  a  very  strong 
impression  upon  my  mind  against  the  plaintilTs  right,  but  the  light  which  was 
thrown  upon  the  subject  by  the  powerful  argument  of  Mr.  PaUeson^  and  the 
authorities  to  which  I  have  referred,  have  induced  ms  to  think  that  my  first  im* 
pressions  were  erroneous ;  and  though  I  might  think  it  would  be  better  if  the 
right  were  to  he  inseparable  from  the  stall,  I  cannot  find  legal  principles  to  carry 
me  to  that  cooclusion. 

*1801       *'^^  ^^^  V^^^  I  *^^^1  consider  is,  what  is  the  eflect  of  a  vacancy,  in 

^  case  of  a  prescntative  living,  and  I  take  it  to  be  clear  that  it  immediately 

gives  a  new  personal  right,  a  right  arising  from  property  in  the  advowson,  but 

from  the  moment  of  its  creation,  ceasing  to  depend  upon,  or  to  be  influenced  by 

it.    Whatever  may  become  of  the  advowson,  though  the  right  to  it  instantly 

ceases,  the  right  of  presentation  continues  untouched.     In  the  common  case, 

where  a  church  becomes  vacant  and  the  patron  dies,  the  advowson  descends 

upon  his  heir ;  but  to  whom  does  the  right  of  presentation  pass  ?     To  his  heir  ? 

No ;  but  to  his  personal  representative.     And  why  ?     Because  it  is  no  part  of 

the  advowson ;  it  is  a  personal  right  yielded  by  the  advowson,  a  fruit  created  by 

it,  bnt  it  is  no  part  of  the  advowson,  it  is  wholly  independent  of  it.     Fitz.  N,  B, 

^9i  P,  puts  the  case  and  gives  his  reason.     If  a  man  be  seised  of  an  advowson 

in  gross  or  in  fee  appendant  unto  a  manor,  and  the  church  become  void,  and 

be  die,  his  executor  shall  present,  and  not  his  heir.     Why  ?     Because  it  was  a 

chattel  nestedy  and  severed  from  the  manor.     The  same  point,   without  the 

Kason,  is  put  21  H.  7,  pi.  6,  Bro.  Present.,  d  PEglise,  34.     If  A.  be  tenant  in 

teil  of  an  advowson,  and  the  church  become  vacant,  and  A.  die,  ^.'s  executor 

•btU  present,  not  the  issue  in  tail,  F.  N.  B.  34,  B.     If  tenant  in  tail  of  a  manor 

to  which  an  advowson  is  appendant,  make  a  lease  (before  or  not  within  the 

•tatute   of  IT.   8.)   which    will   end   with    his   death,  and    the    church   be- 

foows  void,  the  tenant   in   tail  dies,  so   that   the  lease   is   become  void,  the 

shall  nevertheless  have  the  presentment,  10  Ed.  3.  (a)    If  I  grant  land, 

(•)  Taken  from  the  index  to  the  Tear  Book,-HM>t  to  he  Sound  in  the  book  itself 
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*to  which  an  advowson  is  appendant  to  husband  and  wife  in  tail,  the  hus- 
band dies,  the  widow  marries  /.  6'.,  the   church  becomes  void,  the  woman 
{lies  witliout  issue,  J,  S,  shall  present,  for  though  the   right  to  the  land  is 
wholly  in  me,  the  right  to  present  is  in  him,  38  H,  6,  36  B.     If  baron  be 
seised  of  an  advowson  in  right  of  his  wife,  and  the  church  become  void,  and  the 
wi£*i  die  before  issue  had,  still  the  husband  shall  have  tlie  presentment,  21  H, 
6,  a  Bro.  Presentment  d  VEglUe,  pi.  22,  Co.  LiU.  120.     If  a  manor,  with 
an  advowson  appendant,  be  assigned  to  a  widow  for  dower,  and  she  marry 
again,  and  the  church  become  void,  and  she  dies,  her  second  husband  shall  pre- 
sent, 14  H.  4,  12.     If  whilst  a  church  is  void,  the  patron  be  outlawed  in  tres- 
pass, which  works  a  forfeiture  of  goods  and  chattels,  the  king  shall  present,  Br, 
Preseniinent  d  PEglise,  22.     '*  If  a  man  have  an  advowson  (or  a  term,  and  the 
church  during  the  term  become  void  and  the  term  expire,  the  termor  shall 
nevertheless   present,"   F.  N,  B.  34  B.     Bro.  Presentment  d  PEglise^  22. 
Lastly,  if  a  vicarage  become  void,  and  before  the  parson  present  he  be  made 
bishop,  he  shall  nevertheless  present,  because  it  teas  a  chattel  vested  in  kim^ 
F.  N,  B.  34  N.     These  authorities  appear  to  me  to  prove,  beyond  all  question, 
that  upon  a  common  presentative  benefice  a  vacancy  creates  a  new  right  from 
thenceforth,  detached  from  and  independent  of  the  advowson,  and  liable  to  go  in 
a  difierent  line  from  the  advowson ;  and  the  next  point  I  shall  consider  is,  what 
is  the  legal  character  of  this  right  1     And  I  take  it  to  be  a  chattel,  and  a  chattel 
only.     I  am  aware  that  in  different  books  different  names  are  given  to  it,  that  it 
is  called  a  personal  thing,  annexed  to  the  person  of  him  who  is  patron  in  ex- 
pectancy at  the  time  of  the  vacancy  ^(Dyer^  283  a,  Gibs.  797):  a    r«ig2 
thing  in  right,  power,  and  authority  (Dyer^  283  a,  Gibs.  797);  a  chose   ^ 
inaction  {Dyer^  283  a,  G^.  797,  0>.  lAtt.  90.)    The  fruit  and  execution  o^ 
the  advowson,  not  tlie  advowson  itself  (D^r,  283  a,  €kU}S.  797),  and  a  trust  in  ' 
the  hands  of  the  patron,  by  consent  of  the  bishop,  (or  the  benefit  of  the  church 
and  religion  (Gibs.  796) ;  but  notwithstanding  all  these  descriptive  and  figurative 
expressions,  its  legal  character  seems  to  me  that  of  a  chattel  only.     I  am  aware, 
too,  that  in  Rex  v.  The  Archbishop  ff  Canterbury  (a),  where  the  question  was, 
whether  a  grant  from  the  crown  of  the  goods  and  chatteb  of  felons  and  outlaws 
would  pass  a  right  to  present  to  the  advowson  of  an  outlaw,  where  the  church 
becama  vacant  ader  the  outlawry,  Anderson^  C.  J.,  said  (according  to  Owen) 
that  an  avoidance  was  no  chattel,  or  right  of  chattel,  which  Periam  denied,  but, 
according  to  the  reports  in  Leonard^  Anderson  considered  it  as  a  right,  a  thing 
in  action,  a  jus  presentandi,  but  he  thought  the  words  ^*  goods  and  chattels,*^  not 
proper  words  to  pass  it,  and  that  they  were  confined  to  household  gtxxis,  money, 
and  the  like  personal  things,  and  things  in  possession ;  but  Shuttleworth^  Serjt., 
who  argued  against  its  passing  bv  the  grant,  Emitted  it  was  a  special  chattel 
capable  of  being  granted ;  and  Walnisley  and  Periam^  Justices,  both  stated  it 
was  a  chattel,  and  though  it  may  be  immaterial  to  the  decision  of  this  case, 
what  particular  species  of  chattel  this  may  be,  which  seen»  there  to  have  been 
the  question,  it  appears  to  me,  upon  other  authorities,  that  it  clearly  is  a  chattel 
af  some  description.     The  right  to  present  upon  a  grant  of  the  next  presentation 
sannot  differ  in  nature  from  *the  right  which  devolves  upon  the  patron   r#io3 
in  case  of  vacancy  where  there  has  been  no  grant,  and  in  such  case  ^ 
Brooke  considers  the  right  granted  clearly  as  a  chattel.     Fn  34  H,  6,  27,  pi.  38, 
\  grant  of  the  two  next  presentations  was  made  to  J.  N.  and  his  heirs,  and  it 
was  alleged  upon  the  first  vacancy  X  N.  presented,  and  upon  the  second  his 
heir,  and  per  Moile,  J.,  the  heir  hrid  no  title  to  present,  for  the  executors  ought 
to  present  in  this  case,  and  not  the  heir,  notwithstanding  the  form  of  the  grant. 
Brooke  abridges  this  case,  title  C/uUtelSj  pi.  20,  and  Estates,  pi.  51,  and  he  has 
a  similar  case,  title  CfuUtelSy  pi.  6,  and  in  each  he  gives  as  the  reason,  that  the 
right  to  present  in  suc.h  case  is  a  chattel.     If  one  grant  the  two  next  preseota- 
.ions  of  a  church  to  A.  these  are  chattels,  and  if  A.  die  the  executors  shall  have 

*   (a)  Ototn,  153.     1  Leon.  201.     4  L$on.  107. 
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tbein,  not  the  heir,  Bro.  diaUdSy  pi.  20.  A  man  grants  the  next  presentation 
to  a  church  to  A,  and  his  heirs,  or  lease  for  years  to  him  and  his  heirs,  the 
executor  shall  have  this  and  not  the  heir,  for  the  heir  shall  not  have  chattels^ 
Bro,  EU4  pi.  51.  A  man  grants  to  another  the  next  presentation  to  a  benefice, 
and  the  grant  was  to  him,  his  heirs,  and  assigns ;  and,  yet,  it  was  admitted 
cle&riy  that  it  was  but  a  chattel  notwithstanding  this  word  /i^Vi,  for  it  is  but  for 
a  term,  and  where  a  thing  is  but  a  chattel^  this  word  heirs  cannot  make  it  an 
inheritance.  The  same  law  of  a  lease  for  twenty  years  to  A,  and  his  heirs, 
Bro,  dujUleh^  pi.  20.  In  the  cases  I  have  mentioned  from  F,  N,  B,  33  P, 
and  34  N,  the  right  to  present,  which  accrues  to  the  patron  upon  a  vacancy,  is 
called  a  chattel,  and  so  it  must  have  been  considered,  Co.  Litt.  3S8.  Indeed, 
how  can  an  executor  or  administrator  have  any  right  to  it,  except  on  the  ground 
of  its  being  a  chattel  ?  The  statutes  relating  to  administrators,  use  the  words 
^1841  "9^^^'  only.  By  the  *ld  Ed,  1,  c,  19,  the  ordinary  shall  answer  the 
-I  debts  as  far  aa  the  goods  of  the  deceased  will  extend.  By  the  33  B,  3, 
tLljC,  11,  the  ordinary  shall  depute  the  next  and  most  lawful  friends  of  the 
deceased  to  administer  the  goods  of  the  deceased,  and  the  21  ff.  8,  c.  5,  speaks 
of  commissioo  of  the  administration  of  the  goods  of  an  intestate.  Upon  these 
grounds  it  appears  to  me,  that  upon  the  vacancy  of  a  presentative  advowson,  a 
right  and  interest  independent  of  the  advowson  accrues  to  the  patron,  and  that 
tius  is  a  chattel  right  and  chattel  interest. 

It  remains  to  be  seen,  whether  there  be  any  thing  particular  in  this  case  to 
take  it  out  of  the  ordinary  rule  of  chattels.  And  one  ground  insisted  upon  is, 
that  this  right  accrues  to  the  pre1)endary  in  right  of  his  prebend,  and  that 
it  is  commensurate  with  his  continuance  as  prebendary,  and  that  when  he 
ceases  to  be  prebendary  the  right  is  gone.  But  is  there  any  authority 
to  warrant  this  conclusion  1  I  agree  that  the  right  accrues  to  him  in  right 
of  his  prebend,  because  he  is  prebendary  ;  but  when  the  right  has  accrued 
by  the  vacancy,  I  deny  that  it  is  dependent  upon  the  prebend  or  to  cease 
with  it,  but  I  insist  that,  like  all  the  instances  I  have  put  in  the  early  part 
of  what  I  have  been  stating,  it  is  independent  of,  and  Onconnected  with  the  ad* 
vowson,  and  a  distinct  independent  chattel.  The  case  put,  F.  N.  J3.  34,  of  the 
parson  who  is  made  a  bishop,  is  upon  principle  in  point,  but  it  is  not  the  only 
case.  Cb.  Idtt,  90  a  and  388,  in  the  case  of  a  ward,  is  in  point  also.  The 
objection  is,  that  the  chattel  interest  is  acquired  not  in  his  personal,  but  in  his 
corporate  character.  The  parson  in  P.  N,  B.  acquires  his  right,  the  very  same 
species  of  right,  in  the  same  way.  In  Co,  lAU.  00  a,  this  case  is  put,  **  A  tenant 
'1851  ^^^  ^^  ^  bbhop  by  knight*s  service,  the  bishop  has  the  ^seigniory  in 
•1  right  of  the  bishopric,  the  tenant  dies,  his  heir  within  age,  the  bishop 
eitner  before  or  after  seizure  dies,  neither  the  king  nor  successor  shall  have  the 
wardship,  but  the  executors.  For  albeit  the  bishop  hath  the  seigniory  en  auter 
droit,  yet  the  wardship  being  but  a  chattel,  he  hath  in  his  own  right,  and  a 
chattel  cannot  go  in  the  succession  of  a  sole  corporation  unless  it  be  in  the  case 
of  the  king.''  The  same  point  is  put  more  shortly,  Co.  Litt,  368  a, ''  If  a  bishop 
hath  a  ward  fallen  and  dieth,  the  king  shall  not  have  the  ward,  nor  the  succes- 
sor, but  the  executor,  and  the  ward  shall  be  assets  in  his  hands.  So  it  is  of  a 
heriot,  relief,  or  the  like."  Now  this,  as  it  seems  to  me,  bears  a  strict  analogy 
to  the  present  case :  the  bishop  there  has  a  seigniory  in  right  of  his  see  ;  here, 
the  prebendary  has  an  advowson  in  right  of  his  prebend  ;  a  chattel  accrues  from 
ttch ;  a  wardship  in  the  one  case,  a  right  of  presentation  in  the  other.  The 
^nmlship  goes  to  the  bishop  in  his  own  right.  Why  shall  not  the  right  of  pre* 
Kntatk>R  in  the  other?  The  former  goes  to  the  executor,  why  shall  not  the 
latter?  The  only  difference  between  the  two  cases  is,  that  the  wardship  is 
^'ssets;  the  right  of  presentation  is  not,  though  the  damages  for  an  obstruction 
to  it  would  be.  But  is  this  difference  material  ?  A  right  of  presentation,  though 
not  assets,  goes  to  the  executor  in  ordinary  cases.  The  only  recognized  excep« 
tion  is  in  the  ease  of  the  king.    The  constituting  assets,  therefore,  is  not  the 
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criterion.  But  in  the  very  case  of  bishoprics,  there  is  a  difibrence  between  the 
case  of  wardships  and  the  case  of  a  right  of  presentation  ;  the  former  went  to 
the  executor,  the  latter  to  the  king.  Will  this,  therefore,  furnish  a  ground  upon 
which  the  defendant  in  error  can  stand  in  this  case  1  Can  he  show  *that  r*|^Qg 
this  is  (bunded  upon  the  nature  of  the  right,  viz.  a  right  of  presentation,  ^ 
and  that  it  extends  to  all  cases  of  such  a  right ;  or  will  it  not  appear  that  it  extends 
to  all  cases  of  the  king  upon  a  tenure  in  capite,  and  that  it  is  confined  to  the  king 
and  that  peculiar  species  of  tenure  1  The  case  I  have  already  mentioned  from 
FUzherbert^  viz.  the  case  of  the  parson  made  bishop,  shows  that  it  is  not  founded 
upon  the  nature  of  the  right,  viz.  the  right  of  presentation ;  and  the  fact  that  it 
extends  to  cases  of  wardship,  upon  a  tenure  in  capite  in  the  king's  case,  shows  that 
the  peculiarity  results  from  the  peculiarity  of  tenure  and  the  rights  of  the  crown, 
and  not  from  the  nature  of  the  right.  The  general  rule  is,  that  a  chattel  cannot  pass 
by  succession  from  predecessor  to  successor ;  Co.  IaU,  0  a,  46  6,  00  a.  But  by 
custom  it  may ;  as  in  the  case  of  The  Chamberlain  (^the  OUy  of  London^  where, 
by  the  custom  of  the  city,  a  bond  to  the  chamberlain  for  orphanage-money  will  pass 
to  the  successor  ;  Fulwood'a  case  (a),  Byrd  v.  Wilfard  {b)  ;  or  it  may  be  the 
terms  and  conditions  of  a  tenure.  And  it  is  to  this  I  attribute  the  peculiarity  in 
the  case  of  the  bishops,  upon  which  g^reat  stress  was  laid  in  the  argument,  rather 
than  to  the  spiritual  right  in  respect  of  which  they  hold  their  possessions.  If, 
for  instance,  a  living  becomes  vacant,  of  which  a  bishop,  in  right  of  his  see,  is 
patron,  and  the  bishop  dies,  the  right  to  fill  up  that  living  passes  with  the  other 
temporal  rights  of  the  see  to  the  crown.  And  though  the  crown  restore  the 
temporalities  to  the  successor,  without  filling  up  the  vacancy,  the  right  to 
fill  it  up  remains  with  the  crown.  But  I  do  not  find  this  to  be  the  case  with 
*respect  to  advowsons  in  the  patronage  of  any  other  corporations  sole ; 
and  I  find,  that  in  the  case  of  the  crown  there  is  a  similar  peculiarity 
in  the  case  of  every  tenure  in  capite.  If  the  king's  tenant  in  capite  hold  an 
advowson  as  parcel  of  his  advowson,  and  the  church  become  void,  and  the 
tenant  die  without  presenting,  the  right  of  presentation,  if  the  heir  be  of  full  age, 
will  be  in  the  tenant's  executors ;  but  if  the  heir  be  within  age,  the  right  will  be 
in  the  crown.  Upon  what,  then,  does  this  right  in  the  crown  depend  1  Clearly 
not  upon  the  spiritual  nature  of  the  property,  because  it  is  a  right  of  presentation; 
for  if  the  heir  were  of  full  age  he  would  have  it,  but  upon  this,  that  according 
to  the  terms  and  conditions  of  the  tenure,  if  the  land  came  to  the  crown  for 
wardship  or  otherwise,  whilst  the  church  was  void,  the  right  of  filling  up  the 
church  should  be  not  in  the  executors  of  the  tenant,  but  of  the  crown.  And  in 
the  same  way  in  the  case  of  a  bishopric,  the  right  of  the  crown  may  be  founded 
upon  this,  that  according  to  the  terms  and  conditions  of  a  tenancy  of  the  bishop 
(for  every  bishop  always  held  of  the  crown),  whenever  a  Inshopric  became  va- 
cant, the  right  of  filling  up  all  vacant  churches  within  the  patronage  of  the  see 
should  be,  not  in  the  executors  of  the  bishop,  but  in  the  crown.  This,  as  it 
seems  to  me,  accounts  satisfactorily  for  the  peculiarity  of  the  case  of  bishops, 
puts  them  upon  the  same  footing  as  other  tenants  in  capite  {Co.  LiU.  70  6),  and 
makes  the  peculiarity  of  their  case  inapplicable  to  the  present. 

The  only  remaining  argument  against  the  plaintiflf  below  (I  believe)  is  founded 
upon  the  case  of  donatives.  But  when  the  distinction  between  donatives  and 
presentative  ^'benefices  is  considered,  and  attention  is  paid  to  the  ground  pi  go 
upon  which  Repington  v.  Thmworth  School  (c)  was  decided,  the  case  *■ 
of  donatives,  as  it  seems,  will  furnish  no  argument  which  can  bear  upon  this 
case.  In  case  of  a  presentative  benefice  there  is  a  duty  upon  the  patron  to 
present.  The  public  is  considered  as  having  an  interest  in  there  being  a  prompt 
and  speedy  presentment.  A  neglect  is  punished  by  lapse.  This  is,  I  apprehend, 
the  foundation  of  the  right  the  law  creates  when  a  vacancy  occurs.  The  right 
is  the  consequence  and  offspring  of  the  duty.    But  in  case  of  a  donative,  the 

(a)  4  C9.  64  h.  ib)  Cn.  Elis.  464.  (e)  2  Wilt.  IM. 
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law  recognizes  no  each  duty,  and  the  miserable  report  of  the  case  we  have  in 
Wilson^  states  as  the  ground  of  the  decision,  that  in  the  case  of  a  donative  there 
is  no  lapse.  I  am  aware  that  it  was  said  arguendo  in  Coit  v.  Glcver  (a),  that 
it  had  been  agreed  in  Gaire  ats.  Fairchild,  that  the  ordinary  might  sequester  a 
donative  if  the  patron  would  not  present ;  and  that  according  to  the  report  in 
Ydv,  61,  Gandy^  Fsnner^  Yelverton^  and  Williams  (against  Popham^  C.  J.) 
held,  that  the  ordinary  might  compel  the  patron  to  collate  some  clerk  ;  but  this 
point  was  not  necessary  to  be  decided  in  that  case,  for  the  only  points  were, 
whether  the  incumbent  could  resign  to  his  patron,  and  whether  his  resignation 
was  good.  I  do  not  fmd  this  point  mentioned  in  the  contemporaneous  reports, 
Oo.  Jac.  63,  Moort^  765,  or  in  Cb.  Xttt.  344  a,  which  contains  the  substance  of 
this  case.  I  have  never  heard  of  any  instance  of  a  proceeding  in  the  spiritual  court 
to  compel  the  filling  up  a  donative, and  the  case  ot  Repington  v.  Tamuorth  School 
appears  to  me  to  have  proceeded  on  the  supposition,  that  there  was  no  power 
*1801  *^^  compel  the  patron  of  a  donative  to  fill  the  church,  and  that  the 
•'  necessity,  therefore,  of  raising  a  personal  right  detached  from  and  inde* 
poident  of  the  advowson  did  not  arise.  Why  should  the  question  of  lapse  have 
been  mentioned,  except  to  show  this  distinction  between  a  common  benefice  and 
a  donative,  that  in  the  latter  it  was  optional  in  the  patron  to  fill  the  church  or 
tiot ;  and  that  the  law,  therefore,  did  not  raise  a  chattel  out  of  the  inheritance,  as 
in  the  case  of  a  common  benefice,  because  until  the  patron  took  the  step  to  fill 
the  church,  it  was  not  certain  he  would  ever  fill  it,  and  until  he  chose  to  exercise 
his  right,  it  would  remain  in  the  inheritance  as  part  and  parcel  of  the  estate. 
Upon  these  grounds  I  am  of  opinion  that  the  case  of  a  donative  is  dis* 
tingutshable  from  this  case,  and  that  we  are  not  warranted  by  the  case  in 
Wilton  to  lake  this  out  of  the  ordinary  case  of  presentative  benefices.  The 
point,  that  the  prebendary  is  a  spiritual^  and  not  a  lay  corporation,  I  do  not 
particularly  notice,  because  it  b  clear  the  prebendary  hos  no  cure  of  souls,  his 
fiinctions  are  not  of  necessity  spiritual,  the  filling  up  his  church  is  not  a  spiritttal 
function.  Until  the  statute  of  13  &  14  Car,  2,  c,  4,  he  might  have  been  a  lay- 
man, and  though  spiritual  persons  have  an  advantage  over  laymen  in  knowing 
the  merits  and  talents  of  the  members  of  their  own  profession,  it  is  to  be  pre- 
sumed, that  when  laymen  have  the  distribution  of  any  church  preferment,  they 
will  act  conscientiously  in  bestowing  it  according  to  the  best  judgment  they  can 
form  for  themselves,  or  can  obtain  from  the  opinion  of  others.  Upon  the  whole, 
therefore,  I  am  of  opinion,  that  in  the  case  of  a  presentative  benefice,  qs  this  is, 
a  vacancy  separates  from  the  inheritance  a  right  of  presentation,  that  that 
♦ifiOl  *^S^^  ^^  ^  chattel  interest,  that  it  vests  in  the  prebendary,  not  in  his 
'  corporate  but  in  bis  individual  capacity,  and  that  there  is  nothing  which  will 
justify  us  in  saying  that  it  shall  not  take  the  direction  and  be  subject  to  all  the 
incidents  of  an  ordinary  chattel. 

Whilst  I  was  considering  this  case,  I  thought  it  proper  to  endeavour  to  get 

what  light  I  could  upon  the  position  in  Co.  Litt,  90  and  386,  that  the  bishop*8 

ward  would  go  to  his  executors,  because  that  is  one  of  the  main  grounds  upon 

which  my  opinion  rests,  and  had  that  position  appeared  erroneous  my  opinion 

ittight  have  been' different.     In  my  search  I  met  with  two  cases,  which  I  think 

right  to  mention,  one  in  40  Ed.  3,  14,  and  the  other  in  2  H.  4,  19.     In  the 

first  the  Bishop  of  Lincoln  brought  a  writ  of  ward,  and  counted  that  the  infant's 

ancestor  held  of  him  by  knight's  service.     Belknap  pleaded  in  abatement  that 

the  ancestor  died  in  the  lifetime  of  the  preceding  bishop.     Candish,  for  the 

bishop,  said,  he  might  hold  of  us  in  our  own  right.     Belknap  thereupon  pleaded 

that  he  held  of  the  predecessor  as  in  right  of  his  church,  and  died  in  his  time, 

and  said  that  in  such  case  the  plaintiff  should  have  supposed  in  his  writ  that  the 

snoestor  held  of  the  preceding  bishop,  and  he  prayed  judgment,  not  in  bar,  but 

of  the  writ.     The  plaintiff  was  driven  to  maintain  his  writ,  and  then  he  pleaded 

(a)  1  RolL  R$p.  453.  Hil.  14  Joe. 
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that  he  died  after  the  preceding  bishop.  Sed  per  Thorpe,  C.  J.,  he  might  have 
died  whilst  the  temporalities  were  in  the  king's  hands,  and  then  the  ward  would 
belong  to  the  king.  You  must  plead  that  he  died  in  your  time:  which  was 
done,  and  issue  was  joined  thereon.  Upon  this  the  reporter  makes  this  note : 
'*  It  seems  to  me  by  the  opinion  here  of  this  book,  that  if  a  ward  fall  in  the  time 
of  a  bishop,  and  the  bishop  die,  and  the  king  present  another  bishop,  the 
^infant  b:;ing  within  age,  the  king  shall  not  have  the  ward,  nor  the  ezecu-  r«|gi 
tors  of  the  former  bishop,  but  the  successor.  But  that  if  it  fall  whilst  the  *- 
temporalities  are  in  the  king's  hands,  the  king  shall  have  it.  This  certainly  is  the 
inference  from  the  defendant's  pleading  the  matter  in  abatement,  and  not  in  bar;  for 
it  assumes  that  it  would  have  been  a  better  writ  had  it  stated  that  the  tenant  died 
in  the  preceding  bishop's  time.  Brooke  notices  this  case,  Gard.  pi.  9,  and 
adds,  quod  nota  et  videtur,  if  he  die  in  the  life  of  the  predecessor,  the  executor 
shall  have  it,  and  not  the  new  bishop;  and  he  refers  to  2  If.  4,  16,  and  II  H, 
4,  80,  (which  I  cannot  find).  I  do  not  find  this  case  in  Fitz.  In  2  H,  4,  19, 
the  Bishop  of  Lutcoln  brought  a  writ  of  ravishment  of  ward,  and  it  was  said  to 
have  b3en  held  for  clear  law,  that  if  a  bishop's  tenant  die,  his  heir  within  age, 
and  the  bishop  die  without  seizing  the  ward,  the  successor  may  seize  him,  and 
shall  have  a  writ  of  ravishment  of  ward  against  any  that  takes  him  out  of  his 
possession,  and  some  said  the  successor  might  have  a  writ  of  ward.  Quod 
quaere.  And  it  was  laid  down  there,  as  it  had  been  in  2  H.  4,  14,  that  upon 
ravishment  of  ward,  it  was  not  sufficient  to  impeach  the  plaintiff's  title,  defend* 
ant  must  show  a  title  to  remove  him,  for  possession  is  sufficient  except  against 
title.  Fitzh.  Gard.  pi.  73,  notices  the  position,  that  some  said,  '« Successor 
might  have  a  writ  of  ward  ;"  and  makes  no  comment  or  query,  Bro.  notices 
it  also,  Gard,  23,  and  Ravishment  de  Gard.  7,  and  in  the  former  case  inserts 
**  Q,"  and  in  the  latter  *'  Quod  qusere ;"  but  whether  the  query  is  to  note  his 
own  doubt,  or  the  query  in  the  Year  Book,  may  perhaps  be  inferred  from  his 
quod  nota,  &c.  to  the  case  of  40  Ed,  3,  but  not  otherwise.  The  latest  of  these 
two  cases  is  two  centuries  before  the  time  when  Lord  Coke  published  his 
^comment  upon  LUtleton  ;  and  from  the  decisive  manner  in  which  he  rmiao 
states  the  point,  there  can  be  little  doubt,  but  that  was  what  matter  of  doubt  ^ 
in  the  time  of  Henry  IV.  had  become  matter  of  legal  certainty  before  the  time  of 
James  I.  The  matter  would  be  likely  frequently  to  occur,  and,  therefore,  was 
not  likely  to  remain  unsettled  for  two  centuries, 

I  have  not  relied  on  the  Prebendary^s  case,  24  Ed.  3,  26,  because  he  might 
proceed  for  damages  only,  and  not  for  a  writ  to  the  bishop.  And  yet  his  right 
to  damages  would  be  founded  upon  this,  that  the  right  of  presentation  was  a 
chattel  and  part  of  his  personal  estate.  Upon  the  whole,  I  am  of  opinion,  that 
the  plaintiff  is  entitled  to  our  judgment,  and  has  a  right  to  a  writ  to  the  bishop. 

Lord  Tenterden,  C.  J.  This  was  a  proceeding  in  a  quare  impedit  brought 
by  the  administratrix  of  the  late  prebendary  of  the  prebend  or  canonry  of  Sovih 
Crraniham^  founded  in  the  cathedral  church  of  Salisbury^  and  to  which  prebend 
the  advowson  of  the  rectory  of  Welhy  is  alleged  to  belong,  claiming  to  be 
permitted  to  present  a  fit  person  to  that  rectory,  being  void.  It  appears  by  the 
pleadings  that  the  rectory  became  void  in  the  life  of  the  late  prebendary  the 
intestate,  and  so  continued  until  his  death. 

The  question  is,  whether  the  administratrix  be  entitled  to  present  ? 

The  Court  of  Common  Pleas  held  that  she  was  not  entitled,  and  gave  judgment  for 
the  defendants;  upon  which  a  writ  of  error  has  been  brought,  and  thecase  has  been 
argued  before  us  with  great  ability  and  learning.  It  does  not  appear  that  such 
a  question  has  ever  been  presented  to  a  court  of  law  before  the  present  occasion, 
nor  what  practice  has  prevailed  in  such  cases. 

*Some  points  are  settled  by  many  decisions.     If  a  person  seised  in    r«]g3 
his  natural  capacity  of  an  advowson  of  a  presentative  benefice,  either  ^ 
appendant  or  in  gross,  whether  seised  in  fee  or  for  life,  dies  afler  the  avoidance 
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of  the  benefice,  the  presentation  for  that  turn  belongs  to  the  executor,  and  not  to 
the  heir  or  remainder-man. 

So  if  a  wife  seised  of  an  advowson  dies  afler  vacancy,  the  husband  shall  pre* 
seDt,  although  she  die  without  having  had  issue,  and  he  does  not  become  tenant 
of  the  advowson  by  the  curtesy.  For  this  the  21  H,  6^26  b  has  been  quoted. 
It  is  clear,  also,  that  if  the  next  presentation  be  granted,  either  by  a  natural 
or  politic  person  before  avoidance,  this  is  considered  in  law  as  the  grant  of  a 
chattel,  and  the  turn  shall  go  to  the  executor,  and  not  to  the  heir  of  the  grantee, 
even  though  the  grant  be  made  in  words  to  the  grantee  and  his  heirs.  In  this 
case  the  thing  granted  must  necessarily  be  a  chattel,  is  not  for  the  life  of  any 
ooe  or  more,  nor  does  it  convey  an  interest  in  fee  or  tail,  for  those  are  perpetual, 
aod  this  only  temporary. 

In  the  case  of  a  presentative  benefice  and  a  natural  person,  the  void  turn  in 
the  hands  of  the  owner  of  the  advowson  is  also  called  a  chattel,  and  on  that 
account  said  to  pass  to  the  executor.  In  the  time  of  Queen  Elizabeth  a  question 
arose  whether  it  should  pass  by  a  grant  of  bona  et  catalla  utlagatorum  made  by 
King  Edward  the  Fourth.  The  Court  of  Common  Pleas,  in  which  the  case 
arose,  was  not  unanimous  on  the  question.  It  does  not  appear  that  any  judg« 
ment  was  given.  Another  point  arose,  upon  which,  it  should  seem,  that  judg* 
ment  might  have  been  given  for  the  Queen,  without  deciding  this  point.  The 
*ld41  ^^  ^'^^  ^  found  in  *Oicen^  155,  and  1  Leon.  201,  and  4  Leon.  107. 
^  Perianth  J.,  is  reported  to  have  said  that  **  the  presentation  was  a  chattel, 
for  if  the  patron  dieth,  the  executor  shall  present,  lor  it  was  a  chattel  vested 
in  the  testator."  Anderson^  C.  J.,  appears  to  have  thought  otherwise  ;  he  says, 
"A  man  cannot  be  said  to  have  a  chattel,  but  where  he  is  possessed  of  it,  and 
here  this  interest  is  but  jus  presentandi.*' 

lo  the  case  of  a  donative  whereof  a  natural  person  dies  seised,  a  contrary 
rule  has  been  laid  down,  and  it  has  been  decided  that  the  executor  is  not  entitled, 
2  Wih.  150. 

I  have  not,  however,  found  any  sufficient  reason  for  a  distinction.  The 
reasons  of  the  judgment  do  not  appear  in  the  report.  It  may  have  been  that 
the  Ck)urt  thought  the  rule  as  to  presentative  benefices  not  well  founded,  and, 
therefore,  not  to  be  extended.  A  donative,  however,  is  of  so  peculiar  a  nature 
that  it  does  not  seem  to  furnish  any  argument  of  general  weight. 

There  is  one  instance  mentioned  in  the  books,  which  I  must  own  I  cannot  but 
consider  as  an  exception  to  the  rule  even  in  the  case  of  a  presentative  benefice 
and  a  natural  person. 

If  the  king's  tenant  by  knight  service  in  capite  died  afler  vacancy,  his  heir 

within  age,  the  king  presented.     It  is  said  that  this  was  a  prerogative  right, 

and  that,  therefore,  no  argument  can  be  drawn  from  it.     The  king  certainly 

«nay  take  a  chattel  by  virtue  of  his  prerogative,  but  there  is  no  reason  for  his 

doing  so  when  there  exists  another  person  capable  of  taking.     And  if  the  void 

t^rn  had  been  severed  from  the  advowson,  and  become  a  chattel,  the  prerogative 

Tight  of  wardship  could  not  attach  upon  it,  for  that  could  only  attach  upon  what 

*1951  ^^^^^^^^^^  ^'^  ^^^  ward.   If  the  heir  were  of  full  age,  there  is  no  authority 

■'  for  saying  that  the  nature  of  the  tenure  would  prevent  the  executor  from 

presenting  as  in  the  case  of  tenure  in  socage.     If  the  void  turn  were  not  consi« 

dered  as  severed  from  the  inheritance,  but  still  remaining  parcel  of  it,  the  king's 

''g^t  to  present  would  be  clear,  and  the  right  having  once  vested  in  the  crown 

*o«Id  remain  in  the  crown  by  virtue  of  the  prerogative,  notwithstanding  the  heir 

attaining  his  age ;  and  this  upon  the  general  rule,  that  a  matter  once  vested  in 

|w  crown  cannot  pass  but  by  special  grant  of  record.     If  the  case  of  the  tenant 

^  capite  be  considered  as  an  exception  to  the  general  rule,  that  case,  as  well  as 

^case  of  a  donative,  will  show,  that  even  where  a  natural  person  is  seised  of 

^advowson,  the  right  of  the  executor  is  not  universally  acknowledged.     But 

^  question  now  before  the  Court  does  not  arise  on  the  case  of  a  natural  person. 

^  intestate  was  seised  of  the  advowson  in  his  politic,  and  not  in  his  natural 
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capacity.  If  he  had  presented  he  would  have  presented  not  in  his  personal  right, 
but  in  right  of  his  prebend.  And  the  question,  therefore,  is.  Whether  tho 
rule  admitted  to  prevail  generally  in  the  case  of  natural  persons,  and  so  far  as 
regards  a  presentative  benefice,  with  one  exception  only,  if  there  be  one, 
is  to  be  extended  to  a  person  seised  in  a  politic  capacity  1  and  I  roust  say,  I 
think  it  is  not.  I  have  not  found  any  reason  satisfectory  to  my  own  mind  for 
considering  the  void  turn  sa  a  diattri,  oo  a  question  between  the  heir  and  execu* 
tor  of  a  natural  person.  The  turn  ia  not  assets;  nothing  can  be  made  of  it  ibr 
the  payment  of  debts ;  and,  therefore,  the  rule  cannot  befomKled  upon  any  consi- 
deration of  that  kind.  I  do  not  think  the  want  of  a  satisfactory  ^reason  ri^i^f^ 
to  be  a  sufficient  ground  for  overturning  a  rule  grounded  upon  the  autho-  ^ 
rity  of  decisions,  and  of  a  practice  long  continued.  But  when,  as  at  present,  a 
question  arises,  whether  such  a  rule  shall  be  applied  to  a  new  case,  I  think  the 
want  of  such  a  reason  authorizes  me  to  say  that  it  ought  not  to  be  so  applied,  if 
any  distinction  between  the  cases  can  be  discovered.  It  is  true,  that  a  successor 
in  a  sole  corporation  cannot,  according  to  general  rules,  take  a  chattel  by  succes- 
sion ;  but  it  is  also  true,  that  a  sole  corporation  cannot  in  that  character  take  a 
chattel;  and  though  granted  to  the  corporator  and  his  successors,  it  will  vest  in 
him,  not  in  his  politic  or  corporate,  but  in  his  natural  capacity ;  ArundePs 
case  (a).  And  if  a  sole  corporation  cannot  take  a  chattel  by  grant,  how  happens 
it  that  the  void  turn  shall  become  a  chattel  vested  in  the  corporator?  Can 
vacancy  so  far  change  the  nature  of  the  thing  as  to  vest  that  right  in  him  in 
his  natural  capacity,  which  before  vacancy  he  had  in  his  politic  capacity  ?  The 
only  authority  that  I  have  met  with  in  support  of  such  a  doctrine  is  in  FiiZ' 
Iierbert^  N,  B,  34  N.  It  is  there  said,  *<  If  a  vicarage  happen  void,  and  before 
the  parson  presents  he  is  made  a  bit^hop,  yet  he  shall  present  to  this  vicarage, 
because  it  was  a  chattel  vested  in  him.''  This  proposition  is  not  supported  by 
a  reference  to  any  decision,  and  rests,  therefore,  upon  the  authority  of  FUzker* 
bert,  which  is  certainly  entitled  to  great  respect.  But  if  the  opinion  of  that 
learned  judge  was  grounded  only  upon  the  prevalent  notion  that  a  void  turn  was 
a<;hattel,  and  this  can  be  shown  inapplicable  to  the  case  of  a  politic  person,  it  will 
lose  its  weight.  Standing  alone  as  it  does,  I  cannot  think  it  ^sufficient  to  *-«.  ^ 
bind  the  judgment  of  the  Court.  In  the  case  itself,  however,  there  is  no  ■- 
necessary  change  in  the  nature  of  the  right;  the  presentment  would  be  made  by 
a  person  in  whom  the  right  had  at  one  time  vested.  The  same  events  might 
happen  on  the  translation  of  a  bishop,  but  I  have  not  found  by  whom  the 
presentation  has  been  made  under  those  circumstances.  The  presentation 
of  the  crown  on  the  death  of  a  bishop  appears  to  me,  for  the  reason  that  I 
shall  mention  hereafler,  to  be  inconsistent  with  this  opinion  of  Fitzherbert. 
And  if  this  opinion  of  FUzherbert  be  law,  a  presentation  by  the  prebendary 
himself,  will  not  be  made  in  his  politic,  but  in  his  natural  capacity ;  not  in  right 
of  his  prebend,  but  in  his  personal  right,  and  he  might  make  his  presentation  in  the 
same  form  as  a  natural  person,  and  without  naming  himself  prebendary,  which 
I  apprehend  to  be  contrary  to  all  practice,  as  it  certainly  is  contrary  to  the 
last  presentment  to  this  very  benefice,  of  which  a  copy  is  quoted  at  length  by 
the  Lord  Chief  Justice. 

It  is  clear  that  the  administratrix  cannot  present  in  right  of  the  prebend,  be- 
cause the  prebend  is  not  vested  in  her.  If,  therefore,  she  be  allowed  to  present, 
she  must  present  in  a  right  different  from  that  in  which  the  intestate  would  have 
presented,  and  this  will  not  be  conformable  to  the  general  rights  of  an  adminis- 
trator, which  are  those  only  that  belonged  to  the  person  or  personal  property  of 
the  intestate.  She  is  the  administratrix  of  the  personal  rights  and  property  of 
the  intestate,  but  I  find  no  authority  for  saying  that  she  is  the  administratrix  of 
bis  politic  rights  or  property  also. 

It  is  not  necessary  in  the  present  case  to  decide  in  whom  the  right  is.    It  is 
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iufficaent  for  the  purpose  of  this  judgment  to  say  that  it  is  not  in  the  plainiifT. 
«iQfi1  ^y  ^opinion  would,  however^  have  been  less  satisfactory  to  my  own 
J  mind,  if  I  had  not  been  able,  also,  to  form  an  opinion  as  to  the  person 
eotitied  to  present.  Whether,  with  that  addition,  it  will  be  satisfactory  to  others 
it  is  not  for  me  to  say.  In  my  opinion  the  right  is  in  the  successor.  But,  if 
the  nature  of  it  be  such  as  that,  according  to  any  rule  of  law,  it  cannot  pass  to 
the  successor,  yet  it  will  not  necessarily  ibllow  tliat  it  should  pass  to  the 
executor ;  it  may  devolve  npon  the  crown  (or  want  of  title  in  any  other  person. 
If  the  right  be  conaidered  as  parcel  of  the  inheritance,  it  will  pass  with  the 
ioheritanoe  to  the  successor.  The  only  ground  for  saying  that  the  right  shall 
not  pass  to  the  successor,  is  that  it  has  been  severed  from  the  inheritance,  and 
is  become  a  chattel.  I  have  already  intimated  that  I  have  found  no  satisfactory 
reason  for  preferring  the  executor  to  the  heir,  even  of  a  natural  person.  The 
case  in  Dyer  283  a,  has  been  oQen  quoted  on  this  point.  The  case  was  this  : 
A  patron  granted  the  first  and  next  presentation  and  advowson  of  a  church,  and 
the  right  of  presenting  to  the  same  then  being  vacant,  so  that  the  grantee  might 
Qominate  and  present  a  fit  person  for  that  one  turn  only.  Neither  party  pre* 
Bcnted  within  the  six  months,  and  the  ordinary  collated  by  lapse.  The  church 
became  void  again.  Both  parties  presented;  the  clerk  of  the  grantor  was 
admitted.  The  grantee  brought  a  quare  impedit,  and  judgment  was  given  against 
him.  Six  judges  appear  to  have  held  that  the  grant  of  the  present  avoidance 
was  void;  **for,''  says  the  reporter,  who  was  one  of  the  six,  "it  is  a  mere 
personal  thing  annexed  to  the  person  of  him  who  was  patron  in  expectancy  at 
the  time  of  the  vacancy  ;  and  also  a  thing  in  right,  power  and  authority ;  and 
*l9d1  ^^^^  ^  chose  in  action,  and  in  effect,  the  fruit  and  ^execution  of  the 
-<  advowson,  and  not  any  advowson.  And  yet  the  executors  shall  have  it 
by  privitie  of  law."  It  is  to  be  observed,  that  this  was  the  case  of  a  natural 
person.  The  expression  "  a  mere  personal  thing,^*  is  suited  to  such  a  case ; 
the  phrase  a  mere  prebendal  thing  would  not  be  less  suited  to  the  case  of  a 
piebendary ;  the  words  "  a  thing  in  right,  power,  and  authority,"  may  be  applied 
to  a  prebendary,  a  prebendal  right,  power,  and  authority  ;  the  words  **  the  fruit 
and  execution  of  the  advowson  and  not  the  advowson,"  are  applicable  to  either 
case.  The  only  phrase  that  leads  to  the  exclusion  of  the  heir  or  successor  is 
the  expression  *'  a  chose  in  action ;"  and  this  is  altogether  unnecessary  to  the 
judgment,  which  may  be  well  supported  upon  the  other  expressions  used  by  tne 
reporter.  In  the  present  times,  I  apprehend,  such  a  question  would  be  decided 
upon  a  more  solid  and  less  technical  and  subtle  ground,  namely,  the  prevention 
of  simony. 

If  in  the  case  before  the  Court  it  be  held  that  the  administratrix  is  entitled  to 
present,  it  cannot  be  denied  that  a  right  generally  annexed  to  a  prebend  will  in 
the  particular  instance  be  exercised  not  merely  by  a  person  who  has  not  the 
prebend,  but  by  a  person  claiming  as  if  he  from  whom  the  title  is  derived,  and 
who  had  the  advowson  in  his  politic  capacity,  had,  in  fact,  held  it  in  his  natural 
cl^MKity.  A  decision  to  this  effoct  will  be  contrary  to  the  nature  of  the  right. 
A  decision  against  the  administratrix  will  be  contrary  to  the  general  rule  by 
vhich  a  void  turn  is  considered  as  a  chattel  in  the  case  of  a  natural  person.  A 
choice  must  be  made  between  these  two  difficulties.  In  my  opinion  the  princi- 
ples of  law  will  be  less  violated  by  holding  that  the  void  turn  is  not  a  chattel  in 
*2001  ^^^  ^^'^  ^^  ^  corporation  *sole,  and  thereby  giving  the  pres^tation  to 
*  the  successor,  who  will  present  in  right  of  the  prebend  to  which  the 
ttdvowson  belongs,  than  by  holding  it  to  be  a  chattel,  and  thereby  severing  the 
presentation  for  this  turn  from  the  prebend. 

irit  be  said  that  such  a  severance  takes  place  under  a  grant  of  the  next  pre- 
*CQtation,  which  before  the  restraining  statutes  would  have  been  good  against 
^^  nocessor  of  a  prebendary  or  bishop,  and  may  still  be  good  against  the  grantor 
biiDseir(as  in  the  case  of  the  archbishops'  options,  which  take  effect  under  grants 
<^the  next  avoidance  made  by  the  bishops  of  the  province),  and  that  in  tiieap 
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cases  the  right  is  exercised  by  a  person  in  whom  the  politic  character  to  which 
the  right  belonged,  is  not  vested,  I  answer,  that  in  those  cases  the  right  of  the 
grantee  is  derived  from  the  politic  character  of  the  grantor,  who  is  capable  of 
making  the  grant,  and  does,  in  fact,  make  it  in  his  corporate  capacity.  Whereab 
an  administrator  can  derive  nothing  from  the  politic  character  of  the  intestate, 
not  being  the  representative  of  that  character,  but  of  the  person  only.  And 
although  a  right  to  present  on  the  next  avoidance  may  be  made  a  chattel  by  the 
act  of  a  party,  it  does  not  follow  that  it  shall  become  a  chattel  by  operation  of 
law.  I  am  not  aware  that  in  any  case  the  nature  of  a  right  is  changed  by  the 
mere  operation  of  the  law  working  by  itself  without  any  act  of  the  party.  In 
the  case  of  a  natural  person  the  nature  of  the  right  is  not  changed  by  giving  the 
presentation  to  the  executor.  It  is  only  a  preference  of  one  representative  to 
another,  the  heir  as  well  as  the  executor  being  a  representative  of  the  deceased. 
It  may  be  asked,  how,  then,  does  the  executor  become  entitled  to  rent  due  in  the 
life  of  the  prebendary  1  *l  think  there  is  a  manifest  distinction  between  r*2ox 
a  rent  and  a  presentation.  The  rent  is  intended  for  the  maintenance  of  ^ 
the  prebendary  ;  it  can  be  enjoyed  and  used  in  his  personal  capacity  only,  and 
not  in  his  politic  capacity.  It  is  assets  in  the  hands  of  his  executor,  and  no- 
thing remains  to  be  done  to  give  or  to  accompany  the  present  right  to  receive  it ; 
whereas  a  presentation  is  an  act  to  be  done,  and  must  be  accompanied  by  a 
right  to  do  it. 

Thus  far  I  have  treated  the  question  on  principle  only,  and  as  if  the  law  fur* 
nished  no  decision  or  authority  in  favour  of  my  opinion.  But  the  case  of  a 
bishop  dying  afler  avoidance,  and  before  presentation,  does,  as  I  think,  fur- 
nish an  authority.  In  that  event  the  king  is  entitled  to  the  presentation,  Ost. 
Litt,  388  a,  as  he  is  if  the  benefice  become  void  during  the  vacancy  of  the 
see.  This  is,  however,  said  to  be  by  virtue  of  the  prerogative ;  and  so  in  one 
sense  it  is,  but  the  matter  is  open  to  observations  similar  to  those  which  I  have 
already  made  on  the  case  of  the  tenant  in  capite.  It  seems  agreed  that  the 
king's  right  is  by  reason  of  the  temporalities  vested  in  him.  A  ward,  relief, 
heriot,  &c.  passed  to  the  executor,  and  were  assets  in  his  hands.  All  of  these, 
however,  were  considered  in  law  as  chattels  from  the  beginning,  and  came  to 
the  bishop  as  chattels.  Guardian  in  chivalry  may  grant,  by  deed  or  without 
deed,  the  wardship  of  the  lands,  or  of  the  heir,  or  both,  to  another.  Lit,  8. 116. 
The  reason  for  the  power  of  assigning  without  deed  given  by  Lord  Cokey  is, 
that  the  wardship  is  an  original  chattel  during  the  minority,  derived  out  of  no 
freehold.  Co,  Litt,  85  a.  If  the  turn  had  become  a  chattel,  it  must  have 
ceased  to  be  parcel  of  the  temporalities,  and  must  have  vested  in  the  bishop  in 
his  personal  or  ^natural  character,  and  so  have  passed  to  his  executors,  r*oo2 
as  the  void  turn  in  the  present  case  is  alleged  to  do.  The  inference  *- 
to  my  mind,  therefore,  is,  that  the  void  turn  in  that  case  of  a  corporation  sole 
has  not  been  considered  as  a  chattel,  but  as  still  remaining  parcel  of  the  in* 
heritance  and  of  the  temporalities,  and  being  thus  vested  in  the  crown,  the 
prerogative  right  would  attach  upon  it  in  full  force,  and  it  would  remain  in  the 
crown  notwithstanding  restitution  of  the  temporalities  to  the  successor,  such 
restitution  not  being  accompanied  with  a  special  grant  of  the  particular  presen- 
tation. In  Co,  Litt.  888  a,  the  reason  given  against  the  right  of  the  executor 
of  the  bishop  is,  that  nothing  can  be  made  of  the  presentment.  It  is  obvious 
that  this  reason  will  apply  with  equal  force  to  the  executor  of  a  natural  person, 
and  it  seems,  therefore,  that  this  reason  cannot  have  been  the  foundation  of  the 
rule,  nor  can  I  think  that  the  rule  is  founded  upon  any  other  reason,  except  that 
of  the  presentation  remaining  and  passing  as  part  of  the  temporalities. 

I  have  hitherto  purposely  abstained  from  offering  any  argument  from  the  pre- 
sumed intention  of  the  founder  of  the  prebend.  We  are  not  judicially  informed 
of  the  foundation  of  this  particular  prebend.  Speaking  of  prebends  generally,! 
believe  their  foundations  to  be  various,  some  by  the  diocesan,  some  by  the  crown, 
«nd  some  by  private  persons.    But  whoever  may  have  been  the  founder,  I  con* 
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ceivc  the  object  of  the  foundation  to  have  been  the  maintenance  of  the  preben- 
dary, and  that  where  an  advowson  formed  part  of  the  foundation,  it  was.  at  least, 
thought  probable  by  the  founder  that  the  prebendary  might  become  the  incum* 
bent,  and  so  derive  his  maintenance  from  the  benefice,  if  it  was  not  absolutely 
*2031  *^^^^^^  ^^^^  ^^  should  do  so.  This  opinion  or  intention  of  the  founder 
-'  will  be  best  carried  into  effect  by  holding  the  void  turn  to  be  parcel  of  the 
inheritance,  and  so  to  pass  to  the  successor,  because  the  successor  will  be  thereby 
enabled  to  present  himself,  which  he  cannot  do  if  the  turn  passes  to  the  execu- 
tor of  his  predecessor.  And  if  the  annexation  of  the  advowson  to  the  prebend 
be  considered  as  a  trust  intended  to  be  vested  in  the  prebendary,  and  to  be  exe- 
cuted only  by  the  prebendary,  this  intention  will  certainly  be  defeated  by  allow- 
ing an  executor  to  present.  It  is  true,  that  before  the  statute  18  &  14  Car.  2, 
a  prebendary  might  have  been  a  layman,  and  incapable  of  holding  the  benefice ; 
but  this  was  certainly  contrary  to  general  practice,  and  I  apprehend,  also,  con- 
trary to  the  general  policy  of  the  law.  And  although  this  fact  may  diminish 
the  weight  of  observations  derived  from  the  ecclesiastical  character  of  a  pre- 
bendary, yet  it  does  not  afiect  his  corporate  character  nor  the  nature  of  the  sup- 
posed trust.  My  judgment  is  grounded  upon  that  character,  and  it  is  upon 
consideration  of  the  nature  of  the  right,  as  vested  in  the  politic  and  not  in  the 
natural  person,  and  upon  the  want  of  any  sufficient  reason  (or  the  rule  that  has 
prevailed,  and  must  still  prevail,  unless  altered  by  an  authority  superior  to  that 
of  this  court  in  the  case  of  natural  persons,  that,  I  think,  that  rule  ought  not 
to  be  applied  to  the  case  of  a  corporation  sole,  and  that  the  void  turn  must  be 
considered  as  parcel  of  the  inheritance  passing  to  the  successor,  and  not  as  a 
chattel  severed  from  it  and  passing  to  the  personal  representative  of  the  pre- 
bendary. 

Judgment  reversed. 


♦204]  •BROWNING  and  another  v.  AYLWIN  and  another. 

Id  m  action  afainst  a  awom  broker  of  the  city  of  Lowian  for  negligence  in  making  a  con- 
tract, the  Coart  will,  on  motion,  compel  him  to  produce  his  books,  in  order  to  enable  the 
plaintiiTto  inspect  and  take  a  copy  of  the  contract. 

Ix  November  1826  the  plaintiffs  employed  the  defendants,  who  were  sworn 
brokers  of  the  city  of  London^  to  purchase  for  them  thirty-nine  casks  of  fine 
olive  oil,  then  the  property  of  one  Barto  Valle.  The  defendants  delivered  to 
the  plaintiffs  a  bought  note,  purporting  that  defendants  bought  for  plaintiffs'  ac- 
count the  oil  in  question.  Barto  VaUe  refused  to  deliver  it,  alleging  that  he  was 
not  bound  by  any  contract  so  to  do.  In  fact,  the  sold  note  delivered  by  the 
defendants  to  Barto  Valie^  difSsred  from  the  bought  note  delivered  to  the  plain- 
tiff. The  latter,  therefore,  could  not  enforce  tlie  contract,  and  they  brought  the 
present  action  against  the  defendants,  to  recover  damages  for  the  loss  which  they 
had  sustained  in  consequence  of  their  being  unable  to  enforce  the  contract.  The 
told  note  delivered  to  Barto  Valle  had  been  returned  by  him  to  them.  It  is  a 
P^rt  of  the  condition  of  the  bond  entered  into  by  the  defendants  with  the  corpo- 
ntion  of  the  city  of  London^  on  their  becoming  brokers,  that  they  shall  enter  in 
a  book  to  be  kept  for  that  purpose,  all  contracts  made  by  them,  and  that  either 
of  the  parties  to  such  contracts,  whether  buyer  or  seller,  shall  be  at  liberty  to 
inspect  the  original  entries  of  such  contracts.  The  plaintiffs  had  applied  to  the 
defepdants  for  liberty  to  inspect  their  books,  which  was  refused. .  Parke  had 
obtained  a  rule  nisi,  calling  upon  the  defendants  to  produce  their  books,  in  order 
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that  the  plaintifTs  might  inspect  and  take  a  *copy  of  the  original  contract  rMn*; 
entered  in  the  defendants'  books.  ^ 

■  JP.  Pollock  now  showed  cause,  and  contended  that  the  Court  ought  not  in  an 
action  against  a  party  for  negligence,  to  compel  him  to  produce  his  private 
books,  as  evidence  against  himself. 

Parke  contrsL,  contended,  that  where  an  instrument  was  in  the  hands  of  an 
opposite  party,  as  a  trustee,  the  Court  would  compel  him  to  produce  that  instru- 
ment ;  and  that  here  the  broker  was  a  public  officer,  and  had  entered  into  a 
bond  with  the  city  of  London  to  make  entries  in  his  books  of  all  contracts,  and 
to  allow  the  parties  to  inspect  the  same.  He  cited  King  v.  King  (a).  Morrow 
V.  Saunders  (6),  and  TidcTs  Practice^  623.  The  entry  of  a  contract  in  the 
broker's  book,  signed  by  him,  is  the  best  evidence  of  the  contract.  Groom  y. 
Affalo  (c),  only  shows  that  where  there  is  no  such  entry  signed  by  the  broker, 
the  bought  and  sold  notes  are  sufficient. 

Batley,  J.  We  think  the  broker  is  the  agent  of  the  parties,  and  in  the 
nature  of  a  public  agent,  and,  therefore,  that  the  parties  are  entitled  to  the  inspec- 
tion of  the  documents. 

Rule  abaolute. 

Ca)  4  Taunt.  666.  (Jk)  1  Brod.  4*  B.  318.  (c)  6  J7.  4-  C.  117. 


•MEMORANDUM.  [♦206 

In  this  term  TJumtas  Andrews^  Henry  Storks^  Edward  Laices^  Edward 
LudJmOy  Henry  Alworth  Mereivether,  William  Oldnall  Russell^  David 
Francis  Jones,  John  Scriven,  Henry  John  Stephen,  and  Charles  OarptnUr 
Bompas,  were  called  to  the  degree  of  the  Coif,  and  gave  rings  with  the  follow- 
ing mottos:  the  first  seven,  *^More  majorum;"  and  the  last  three,  **Lex 
ratione  probatur." 


W.  MORRANT  and  ANN  his  Wife  v.  GOUGH,  Devisee,  and  T.  SANDY,  as 
Heir,  of  certain  Lands,  &c.  of  THOMAS  SANDY,  deceased  (a). 

Where  a  party,  who  by  writing  obligatory  (withont  any  ^nal  sum),  had  boand  himself  to 
pay  to  A.  B.  an  annuity  of  20/.  a  year  for  her  life,  devised  his-  estates  to  trustees  upon 
certain  trusts,  until  his  son  should  attain  the  age  of  twenty-one  years  :  Held,  that  the  estate 
of  the  trustees  ceased  upon  the  death  of  the  son  wider  the  age  of  twentv^one,  all  the  pur- 
poses of  the  trust  being  then  at  an  end ;  and  that  the  trustees  were  only  liable  to  pay  to 
A'.  B,  such  arrears  of  the  annuity  as  became  due  before  the  son's  death. 

Dbbt  on  bond,  nmde  by  T,  Sandy,  wliereby  he  bound  himself  unto  the 
plaintiff  Ann,  *'  in  the  sum  of  20/.,  to  be  paid  yearly  during  her  natural  life  (at 
the  decease  of  the  said  Ann  to  return  to  the  heir  of  T.  Sandy),  The  declara- 
tion averred,  that  on  the  20th  of  March  1797,  T.  Sandy  died ;  that  after  his 

(a)  The  judges  of  this  court  sat,  as  on  former  occasions,  from  Tkursdtif  the  5th  day  of 
JW/y  to  Wednesday  the  11th  day  of  July  inclusive,  and  again  from  Monday  the  29th  day  of 
(hioler  CO  Monday  the  9th  day  of  N9V€mhBr  inclusive.  During  that  period,  this  and  the 
following  eases  were  argued  and  determined. 
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^^rni  i^^«  vub.  on  the  5th  of  September  1824, 50A  for  two  years  and  a  half^of 
-I  the  said  yearly  payment  or  sum  of  20^,  became  and  was  still  due  and  in 
arrear  to  the  plainti^,"  &c. 

The  defendant,  Gough^  pleaded  (amongst  other  things),  thirdly,  that  T.  Sandy 
00,  6cc.  made  his  will,  whereby  he  bequeathed  to  Mary  Sandy ^  his  wife,  the 
sum  of  20/L  yearly,  during  her  natural  life,  to  be  paid  her  by  his  executors,  from 
such  of  his  estates  as  were  thereby  devised  to  them  in  trust ;  and  he  appointed 
the  defendant  and  C  Sandy  his  executors  and  trustees,  and  gave  and  devised 
to  them  all  his  freehold  and  leasehold  messuages,  tenements,  and  lands,  &c., 
aod  also  all  his  bonds,  notes,  and  securities  for  monies,  in  trust  for  his  son, 
7!  Sandy ;  and  that  they,  defendant  and  C*.  Sandy,  should  receive  the  rents, 
profits,  and  interests  thereof,  and  apply  the  same  for  the  purpose  of  maintaining 
and  educating  his  son,  71  Sandy,  until  he  should  attain  the  age  of  twenty*one 
years ;  and  tlie  testator  did  thereby  authorize,  empower,  and  direct  his  said 
executors,  from  and  aAer  his  decease,  and  until  his  son  should  attain  the  age  of 
tweaty-one  years,  to  manage  and  improve  the  estate  and  fortune  of  his  said 
child,  according  to  their  discretion ;  and  that  they  should  pay  unto  and  account 
with  his  said  son  (or  such  rents,  interest,  produce,  and  improvements  as  should 
arise  from  or  be  made  or  produced  from  such  estates  and  monies,  when  he 
should  attain  the  age  of  twenty-one  years ;  and  if  Mary  Sandy,  testator's  wife, 
should  be  living  when  the  son  attained  that  age,  then  the  executors  and  trustees 
should  retain  and  hold  in  trust  as  much  of  the  testator's  estates  as  would  secure 
to  his  said  wife  the  20/.  a  year.     Averment,  that  testator's  wife  died  on  the  13th 
of  Jtf/y  1794,  before  the  testator,  and  that  he  died  on  the  20th  of  March  1797, 
^2081  ^'^'^^^^  revoking  or  altering  his  will ;  that  the  son  *was  then  living,  and 
^  afleiyrards,  on,  &c.  and  before  the  exhibiting  of  the  plaintiff's  biU,  died 
under  the  age  of  twenty-one  years ;  *'  whereupon  all  the  estate,  interest,  right, 
and  title  of  the  said  C  Sandy  and  defendant  in  and  to  the  said  premises  in  the 
will  mentioned,  the  same  being  all  the  lands,  tenements,  and   hereditaments 
whereof  the  said  testator  was  seised  at  the  time  of  his  death,  utterly  ceased  and 
determined."     And  before  the  exhibiting  of  the  bill  of  the  plaintiffs,  to  wit,  on, 
&c^  all  the  monies  which  at  any  time  during  the  lifetime  of  the  said  T.  Sandy, 
the  son,  became  due  and  payable,  for  and  in  respect  of  the  yearly  sum  of  20/., 
in  the  bond  mentioned,  was  paid  and  satisfied  to  the  plaintiffs.     Replication,  that 
before  the  commencement  of  this  action  and  af\er  the  death  of  T.  Sandy,  the 
testator,  and  during  the  lifo  of  T,  Sandy,  the  son,  to  wit,  on,  &c.  defondaot 
had  notice  of  the  bond  having  been  made  as  aforesaid,  and  being  then  outstand*> 
iog  in  the  hands  of  the  plaintiffs ;  and  that  the  rents,  issues,  and  profits  of  the 
nid  lands,  tenements,  and  hereditaments  so  devised  to  the  defendant  as  afor^ 
said,  arising  and  issuing  thereout,  for  and  during  the  time  which  elapsed  between 
the  death  of  the  testator  and  the  death  of  T,  Sandy,  his  son,  did  amount  to 
much  more  than  sufiicient  to  pay  and  satisfy  to  the  plaintifib  all  the  monies 
vhich  at  any  time  during  the  lifetime  of  the  said  T,  Sandy,  the  son,  became 
due  and  payable  for  and  in  respect  of  the  said  yearly  sum  of  20/.  in  the  bond 
meotioned,  and  wherewith  the  said  debt  in  the  declaration  mentioned,  and  the 
damages  could,  might,  and  ought  to  have  been  satisfied.     Demurrer  and  joinder. 
•2091      *  Garter  in  support  of  the  demurrer.     The  defendant  is  charged  as  de 
^  visee  of  the  real  estate  of  the  testator,  but  the  plea  shows  that  he  neither 
^  it  now,  nor  had  it  at  the  time  when  the  demand  accrued.     The  devisees  in 
trust  took  only  a  chattel  interest.     The  son  took,  by  implication,  a  vested  re- 
mainder in  fee,  and  upon  his  death  the  estate  of  the  trustees  ceased.     Goodtith 
V.  WkiHy  (a),  Tomkins  v.  Tamkins,  there  cited  by  Lord  Mansfidd,  Lamam 
V.  Baboieden  {J^\  Mansfield  v.  Dugard  (c),  Goodright  v.  Parker  (d).     If  the 
trustees  received  during  the  son's  life  more  than  sufficient  to  discharge  all  d^ 

<•)  1  Burr.  228.  (4)  3  P.  Wms.  176. 

(fe)  1  Eq.  Ca.  Ab.  195.  {d)lM.8f  S.  692. 
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manda  that  accrued  beibre  his  death,  they  are  bound  to  account  (or  the  surplus 
to  the  personal  representative  of  the  son,  and  cannot  apply  it  to  the  discharge  of 
any  demand  which  became  due  at  a  time  subsequent  to  his  death. 

Manning  contr^.  The  devisees  in  trust  took  an  estate  in  fee.  They  were 
directed  to  apply  the  rents  and  profits  in  a  certain  mode  during  the  minority  of 
the  testator's  son,  and  on  his  attaining  full  age,  they  were  to  retain  so  much  as 
would  suffice  to  pay  the  annuity  devised  to  the  testator's  wife.  [Baylei/,  J.  That 
devise  lapsed.  Holroyd^  J.  If  she  had  survived  her  husband  would  the  estate 
of  the  trustees  have  extended  beyond  her  life  ?]  They  were  to  exercise  theii 
own  discretion  as  to  what  should  be  retained.  But,  secondly,  supposing  they 
had  an  estate  only  co-extensive  with  the  life  of  the  son,  still  the  whole  profits 
received  are  liable  to  the  payment  of  this  debt  by  force  of  the  statute  *d  r^ntn 
dc  4  IF.  &  3f.  c.  14,  which  enacts  that  all  devises  shall  be  deemed  frau-  ^ 
dulent  as  against  specialty  creditors.  Now  if  the  estate  had  been  devised  in 
fee  to  the  deiendlunt,  the  plaintiff  would  at  any  time  have  had  a  right  to  recover  the 
annuity  out  of  the  rents  and  profits  whenever  received,  and  the  testator  had  no 
power  to  place  the  creditor  in  a  worse  situation  by  devising  particular  interests. 
[LitUedale^  J.  Upon  these  pleadings  would  the  devisee  be  liable  personally,  or 
would  the  execution  be  against  the  land  ?]  The  heir  and  devisee  are  liable  in 
the  debet,  and,  therefore,  they  must  be  personally  liable.  [LiUkdale,  J. 
Not  unless  they  plead  a  false  plea,  and  if  the  execution  is  against  the  land,  that 
cannot  aflect  the  present  defendant,  who  has  nothing  to  do  with  it.] 

Carter  in  reply.  This  is  not  an  ordinary  debt  coming  within  the  provisions 
of  the  3  &  4  W,  ^  M,  c.  14.  There  is  no  debt  which  was  due  from  the  testa- 
tor, the  bond  was  not  made  with  a  penalty  which  could,  on  a  forfeiture,  become 
a  debt  in  law ;  each  annual  payment  when  it  becomes  due,  constitutes  the  only 
debt,  and  when  that  has  been  paid,  there  is  no  debt  until  the  next  day  of  pay- 
ment arrives. 

Batlet,  J.  It  appears  to  me  that  the  plea  in  this  case  is  good,  and  that  the 
replication  does  not  give  a  sufficient  answer.  The  bond  in  question  is  not  an 
ordinary  money  bond,  but  an  instrument  whereby  the  testator  bound  his  heirs, 
dec,  to  pay  the  plaintiff  Ann  20/.  per  annum  for  her  life.  By  a  devise  in  fee, 
the  devisee  becomes  the  hseres  factus  for  ever,  and  would  therefore  be  liable  to 
pay  the  annuity  as  long  as  it  *endured ;  but  if  the  devise  be  for  a  shorter  r«2i  i 
period,  then  the  devisee  is  only  liable  during  the  period  for  which  he  is  ^ 
made  the  heir,  and  when  he  ceases  to  have  the  estate  it  descends  to  some  other 
person,  and  the  obligation  passes  along  with  it  to  that  person.  Had,  then,  the 
present  defendant  an  estate  in  fee?  It  appears  by  the  will  as  stated  in  the  plea, 
that  the  trustees  had  certain  duties  to  discharge  until  the  son  should  attain  the 
age  of  twenty. one  years ;  but  af^er  that  period  there  was  nothing  to  be  done  by 
them,  and  it  is  a  general  rule  that  a  devise  to  trustees  ceases  as  soon  as  tlie  pur- 
poses of  the  trust  are  at  an  end.  The  provision  for  the  annuity  to  the  wife,  if 
she  should  be  living  when  the  son  attained  twenty-one,  was  conditional,  and  as 
she  died  before  the  testator,  the  whole  burthen  that  attached  upon  the  estate 
during  the  son's  life  had  been  discharged  when  that  event  happened,  and  the 
estate,  consequently,  would,  before  the  commencement  of  this  action,  go  to  the 
person  next  entitled.  Inasmuch,  then,  as  the  present  claim  did  not  attach  upon 
the  estate  while  it  was  in  the  hands  of  the  devisee,  the  action  against  him  cannot 
be  maintained. 

'HoLROTD,  J.  It  is  perfectly  clear  that  the  trustees  took  an  estate  only  until 
the  son  died.  As  to  the  other  point,  this  is  not  the  case  of  a  bond  with  a 
penalty  which  could  be  forfeited,  and  so  become  a  debt  in  law ;  and,  therefore, 
the  person  to  whom  the  land  was  given,  was  only  bound  to  pay  the  annuity 
during  the  period  for  which  he  had  the  land. 

LiTTLEDALB,  J.  I  am  entirely  of  the  same  opinion.  Here  the  tnistee  took 
a  particular  interest  only,  and  i»  not  liable  for  any  thing  which  accrued  r«2i2 
due  aAer  that  ^interest  expired.     Had  the  bond  been  made  with  a   ^ 
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penalty  aod  became  due  in  the  lifetime  of  the  testator,  or  during  the  existence 
of  the  interest  devised  to  the  trusteo,  he  might  have  been  liable  to  pay  the  whole ; 
but  this  bond  is  (or  a  sum  of^U/Z^ccruing  due  year  by  year,  and  the  devisee 
could  only  be  bound  to  pay  what- accrued  due  in  the  time  of  the  testator,  or 
during  bis  own  interest.  The  statu^^B  &  4  IT.  ^  ilf .  c.  1 4,  says,  that  devises 
shall  be  deemed  fraudulent  against  .cjat*3itors  of  the  testator.  The  plaintiffs 
were  not  creditors  in  the  time  of  the  te^ttpr.  and  they  have  received  all  that  for 
which  they  became  creditors  in  the  time  tif  tlje.devisee.  That  statute,  therefore, 
does  not  affect  the  question,  and  as  the  de,^;»dant  no  longer  has  the  land,  he 
cofloot  be  charged  in  this  action.  *•*'"/'  . 

iyd^Qient  for  the  defendant.(a) 

9 

(a)  On  the  sabject  of  fraudulent  devises,  see  2  TTW.  Sound,  7,  n.  4. 


'••  ,*  ■» 


HOLDERNESS  and  another.  Assignees  of  FOXTON,  a  Bankrupt,  v.  W.  and 

J.  COLLINSON. 

A  wharfinger  at  Hnli  claimed  m  general  lieo  for  wharfage,  labourage  (comprising  landing, 
weighing,  and  delivery),  and  warehouse  rent.  The  claim  for  wharfage  was  admitted ; 
hot  as  to  the  residue,  upon  a  case,  stating  that  in  Hull  such  claim  had,  in  a  great  majority 
of  instances,  been  acquiesced  in,  but  in  others  had  been  rejected,  and  that  the  right  had 
long  been,  and  still  was,  a  disputed  point  there :  Held,  that  the  claim  could  not  be  sup- 
ported, as  the  right  of  general  lien  arises  out  of  an  express  or  implied  contract,  of  which 
the  former  had  not  been  made,  and  the  latter  could  not  be  inferred  from  the  circumstaDces 
stated  in  the 


Trover  for  flax  and  other  goods  of  the  bankrupt.     Plea^  not  guilty.     At  the 
trial  before  Baylet/y  J.,  at  the  last  Lent  assizes  for  Yorky  a  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of  this  Court  upon  the  following  case. 
The  defendants  are  wharfingers  and  owners  of  a  wharf  and  warehouse  at  HuU, 
^s%%*%-\  Fozton  the  bankrupt  was   a  merchant  at  Huiij  and  previous  to  *his 
-^  bankruptcy,  from  time  to  time  landed  goods  at  the  defendants'  wharf, 
and  placed  them  in  their  warehouse,  part  of  which  were  delivered  by  the  de- 
fendants to  the  bankrupt  before  his  bankruptcy.     At  the  time  ot  Foxton''s  bank- 
niptcy  there  were  lying  in  the  defendants'  warehouse  above  9  tons  of  flax,  848 
bags,  and  20   bundles  of  mats,  the  property  of  Fozton.     The  flax  was  the 
remainder  of  a  larger  parcel  of  17i  tons,  which  had  been  landed  at  the  defend- 
ants^ wharf,  placed  for  some  time  in  their  warehouse,  and  in  part  delivered  to 
Fozton  previous  to  his  bankruptcy.     At  the  time  of  the  bankruptcy  there  was 
due  to  the  defendants  by  FoxtaUj  the  sum  of  72/.  lis,  2^.,  which  included  ndt 
only  the  charges  due  for  the  wharfage,  labourage  (which  comprises  landing,  weigh- 
inz,  and  delivery),  and  rent  of  the  entire  17i  tons  of  flax,  and  the  bags  and  mats ; 
hut  also  char|;e8  of  the  same  nature,  due  to  them  in  respect  of  other  goods  which 
had  heen  delivered  to  Foxton  before  his  bankruptcy.     AAer  that  event,  and 
before  the  comnnencemcnt  of  this  action,  the  plaintiffs  tendered  to  the  defendants 
the  sura  of  All.  lOs.  3^.,  which  included  the  entire  amount  of  all  the  charges 
due  to  the  defendants  for  wharfage  generally ;  and  also  all  charges  of  every 
liind  (including  wharfage,  labourage,  and  rent),  up  to  the  time  of  the  tender,  due 
to  them  in  respect  of  the  entire  17i  tons  of  flax,  and  the  bags  and  mats,  and 
demanded  of  the  defendants  the  delivery  of  the  flax  and  bags,  and  mats  in  their 
P^Msession.     This  the  defendants  refused,  claiming  a  general  lien  on  the  said 
goods  for  wharfage,  labourage,  and  rent ;  whilst  the  plaintiffs  insisted  that  their 
general  ficn  extended  to  wharfage  charges  alone,  and  not  to  labourage  or  rent , 

I» 
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and  it  was  agreed  by  both  parties,  that  it  should  be  taken  as  proved,  r*o|4 
that  in  many  instances  where  proprietors  of  gp6ds  have  become  inaolvent^  ^ 
the  wharfingers  in  Hull  had  claimed  to  havje  i^  Jien  on  the  goods  in  their  pos- 
session, for  the  amount  of  their  running  aocoQqt  with  such  insolvent,  comprising 
therein  charges  for  wharfage,  labourage,  *{i\^  rent,  not  only  of  the  goods  then 
in  the  wharfingers'  possession,  but  af*iiv6h  as  had  been  delivered  before  the 
owner'^s  insolvency,  and  which  claiTH  'Aad  been  acquiesced  in  and  paid  by  the 
insolvents  or  the  persons  legally  jnepre^nting  them  ;  but  that  in  other  instances 
such  claim  for  a  general  lien  ^l]ad,)>een  made,  but  not  acquiesced  in ;  and  the 
same  has  long  been  and  contjrlii^ai  to  be  a  disputed  point,  but  that  the  instances 
of  acquiescence  in  the  claim  gr^ktly  preponderate.  And  it  was  further  agreed, 
that  the  Court  might  draw  such  inference  from  these  facts  as  a  jury  might  have 
drawn.  .      "•. 

JP.  Pollock  for  thf^'^i^/itiffs.  The  tender  made  in  this  case  was  sufficient  to 
cover  any  claim  fh?)yifich  the  defendants  had  a  lien  on  the  bankrupt's  goods. 
The  courts  have*at\lwys  taken  a  distinction  between  specific  and  general  liens; 
the  former  hav<t  tp^en  considered  as  a  matter  of  the  purest  equity  and  justice,  but 
the  latter  IjaJir^J/sen  looked  at  with  jealousy  and  suspicion.  The  right  of  general 
lien  doeSipot  4xtst  by  the  common  law,  it  must,  therefore,  arise  out  of  an  agree- 
ment between  the  parties,  Ruskf^rth  v.  Hadfidd  (a).  Usage  may  be  evidence 
of  an  agreement,  but  as  in  this  case  it  is  found  that  the  usage  has  been  both 
ways,  and  that  the  point  has  always  been  in  dispute  at  HuU,  no  inference  from 
Ihe  usage  can  be  drawn  in  favour  of  the  defendants.  A  general  lien  for  wbarfage 
must  be  admitted,  and  if  *any  labourage  be  a  part  of  wharfiige,  for  that  r#9i5 
also  the  defendants  had  a  lien,  but  for  that  they  have  been  satined,  and  *- 
the  residue  of  the  claim  for  labourage  is  the  same  as  that  for  warehouse  rent, 
Brbich  cannot  be  supported. 

Parke,  contr^.  The  only  question  is,  whether  the  gen^vl  lieo  of  a  wharf* 
inger  (which  is  admitted  as  to  part,)  extends  to  the  residue  of  the  claim  set  up 
in  this  case  ?  It  ought,  in  reason,  to  extend  to  all  charges  connected  with  the 
business  of  a  wharfinger.  The  labourage  here  described  is  the  landing,  weigh- 
ing, and  delivering  of  the  goods ;  and  v;harfage,  as  used  here,  means  merely 
the  use  of  the  wharf.  But  it  has  been  settled  in  many  cases  that  a  wharfinger 
has  a  general  lien  **  for  the  balance  of  his  account  as  a  wharfinger,^  not  "  for 
the  use  of  his  wharf;"  and  the  question  is,  Whether  the  former  expression  does 
not  include  a  compensation  for  something  more  than  the  mere  use  of  a  wharf? 
In  Naylor  v.  Mangles  (6),  Lord  Kenyon  said,  that  the  usage  for  wharfingers 
to  have  a  general  lien  had  been  so  often  proved,  that  it  should  be  considered  a 
settled  point.  It  is  not  expressly  stated  in  that  case  for  what  demands  the  lien 
was  claimed,  but  as  the  goods  are  described  as  lying  in  the  warehouses  of  the 
defendant,  a  wharfinger,  it  must  be  inferred  that  a  part  of  the  claim  was  for 
warehouse  rent.  The  law,  as  laid  down  in  that  case  by  Lord  Kenyon^  was 
afterwards  adopted  by  Lord  Eldon  in  Spears  v.  Hartley  (c),  and  by  Lord  AU 
vanley  in  Richardson  t.  Goss  (d).  It  was  not  necessary  to  prove  an  universal 
practice  in  favour  of  the  right  claimed ;  the  •Court  will,  from  the  great  r«oi5 
preponderance  of  instances  in  which  it  has  been  acquiesced  in,  infer  that  ^ 
the  parties  in  this  case  contracted  to  have  a  general  lien.  But  it  will  suffice  to 
defeat  the  plaintifTs  action  if  the  defendant  be  entitled  to  a  lien  for  labourage ; 
it  is  not  necessary  to  contend  for  the  more  extensive  claim  of  warehouse  rent, 
as  to  which,  however,  there  was  a  difllerence  of  opinion  amongst  the  learned 
Barons  of  the  Exchequer  in  Rex  v.  Humphen/  (e). 

Batley,  J.  The  onus  of  making  out  a  right  of  general  lien  lies  upon  tlic 
wharfinger.  There  may  be  on  usage  in  one  place  varying  from  that  which 
prevails  in  another.     Where  the  usage  is  general,  and  prevails  to  such  an  extent 

(a)  7  East,  22A,  {b)  1  Esf.  109.  («)  3  E»p.  81. 

id)  3  B.  4-  P.  Ua.  (•)  1  M*Ldmtd  4  Tvumg,  17$. 
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that  a  pmty  oontracthig  with  a  wharfinger  must  be  supposed  conusant  of  it, 
then  he  will  be  bound  by  the  terms  of  that  usage.  But  then  it  should  be  gene- 
lalij  known  to  prevail  at  that  place.  If  there  be  any  question  as  to  the  usage, 
the  wharfinger  should  protect  himself  by  imposing  special  terms,  and  he  should 
give  notice  to  bis  employer  of  the  extent  to  which  he  claims  a  lien.  If  he 
neglects  to  do  so,  he  cannot  insist  upon  a  right  of  general  lien  for  anything 
beyond  the  mere  wharfage.  An  attempt  has  been  made  to  draw  a  distinction 
between  the  claim  for  labourage  and  that  for  warehouse  rent,  but  the  right  to 
either  arises  out  of  an  express  or  implied  contract,  and  the  case  states  that  thd 
daim  to  both  those  items  is  a  point  in  dispute  at  HitU,  In  the  face  of  such  a 
statement,  h  is  impossible  to  infer  that  the  bankrupt  landed  bis  goods  at  tha 
defendants'  wharf  upon  the  terms  of  giving  a  general  lien  in  respect  of  those 
^.^  demands,  and  waiving  *the  dispute.  Many  of  the  instances  of  acqui- 
■  escence  may  have  proceeded  upon  the  smallness  of  the  demand,  a 
desire  to  avoid  litigation,  or  to  have  immediate  possession  of  the  goods,  and 
this  greatly  diminishes  the  effect  of  them.  For  these  reasons  I  think  that  the 
plaintifis  are  entitled  to  recover. 
BoLBOTD  and  LnrtsnaLK,  Js.,  concurred. 

Postea  to  die  plainiiA. 


R.  JONES  9.  FLEEMING  and  J.  JONES. 

JL  WM  employed  at  storekeeper  by  B.  and  C,  who  were  joint  adventurers  in  a  mine,  and 
he  was  aotborized  to  draw  bills  on  /?.  for  money  laid  out  on  account  of  the  mining  com- 
pmy.  The  bills  were  discounted  by  a  banlcer,  and  the  payment  of  tbem  was  guaranteed 
to  Um  by  B*  and  C  B,  having  been  arrested,  A.^  in  order  to  provide  funds  to  procure 
B,'%  dtsdiarge,  drew  on  B.  a  bill  purporting  to  be  on  account  of  the  mining  company. 
The  banker  discounted  the  bill,  and  paid  the  amount  to  B.  C.  was  afterwards  compelled 
to  take  up  the  same  in  consequence  of  bis  guaranty.  In  an  action  brought  by  A.  against 
3.  and  C  for  his  salary,  it  was  held  ttmt  C.  could  not  set  off  the  amount  of  the  bill. 

Aisuxrsrr  for  work  and  labour.    Plea,  by  Pleeming^  non  assumpsit,  BtA 
aotice  of  set-off  lor  money  paid,  had,  and  received,  iic. ;  by  J,  Jones^  non  as« 
sumpsic     At  the  trial  before  Burrtmghy  J.,  at  the  last  Spring  assizes  for  Cbm- 
loofi.  It  appeared  that  the  tlefendants  were  co*>propHetors  and  adventurers  in  the 
Brimdly  and  8t.  Agnes  mines,  in  CdrntoaU,     In  June  1824,  the  plaintiff 
entered  into  their  employ,  at  a  yearly  salary  of  80Z.,  as  storekeeper  of  the  iS^, 
Agnes  mine,  and  as  sucii  was  in  the  habit  of  drawing  bills  upon  J.  Jones  and 
Sob  for  the  use  of  the  mine,  which  were  discounted  by  Magor^  Turner  and 
Co.,  bankers  at  Truro,    On  the  17th  of  September  1824,  the  defendants  wrote 
and  sent  the  following  letter  to  that  firm  :     **  Agreeably  to  your  request,  we 
guarantee  that  soch  bills  as  may  hereafter  be  drawn  for  the  Friendly  and  the 
St,  Agnes  consolidated  mines  by  Mr.  Richard  Jones  shall  be  regularly  retired, 
*2iai  ^^^  ^^  ^^  produce  to  *you  at  the  time  a  letter  specifying  the  amount 
■'  required.**     At  the  end  of  September  1824,  J,  Jones  having  been  arrested 
in  CormcaUy  the  plaintiff  (his  brother)  drew  and  delivered  to  J",  Jones  the  fol- 
lowing bill,  directed  to  /.  Jones  and  Son  :  **  Two  months  after  date  pay  to  my 
order  the  sum  of  120/.  for  value  received  on  account  of  Friendly  mines."     J, 
Jone$  accepted  the  bill  in  the  name  of  the  firm,  and  sent  it  to  Magor,  Turner 
snd  Co.,  who  discounted  it,  and  he  paid  the  money  to  the  sheriff's  officer,  and 
procured  his  discharge,     R,  Jones  when  he  drew  the  bill  knew  to  what  pur- 
pose  the  money  was  to  be  applied.    The  bill  having  been  dishonoured,  Fleenu 
ing  was  called  upon  and  paid  it,  under  his  guarantVi  out  of  his  own  funds  ;  and 
faaving  discovered  the  nature  of  the  transaction,  m  December  1824  dismissed 
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the  plaimifi*  from  his  employment.  The  plaiDtiff  claimed  a  year's  salary,  for 
which  this  action  was  commenced.  The  learned  Judge  thought  that  the  defen* 
dant  Fleeming  had  a  right  to  set  off  the  amount  of  the  bill  for  120/.  which  the 
plainliffhad  drawn  for  the  purpose  of  paying  the  private  debt  of  /.  Jones^  aud 
directed  a  nonsuit.  In  Easter  term  a  rule  nisi  Cot  a  new  trial  was  obtained^ 
and  now 

Carter  showed  cause,  and  contended  that  as  the  money  produced  by  the  bill 
for  120/.  was  not  applied  to  the  use  of  the  mines,  and  the  plaintiff  R,  Jones  was 
conusant  of  and  a  party  to  the  misapplication  of  it,  he  was  Tesponsible  for  the 
amount,  which  must  be  considered  as  paid  to  his  use,  or  as  received  by  him  to 
the  use  of  the  defendants,  his  employers.  [Bat/ley^  J.  How  can  J.  Jones 
insist  upon  a  right  of  set-off,  on  the  ground  that  money  has  been  misapplied, 
when  he  concurrrd  in  the  payment?]  When  the  set-off  is  relied  on  by  the  de> 
fendant  *Fleeming^  an  innocent  party,  the  plaintiff  ought  not  to  be  aU  r*2i9 
lowed  to  set  up  his  own  fraud  as  an  answer.  ^ 

'.    HaloomJb  contri,  was  stopped  by  the  Court. 

Batlby,  J.  1  think  that  there  must  be  a  new  trial  in  this  case.  It  appears 
that  an  order  was  made  by  the  [^intiff  upon  the  partnership,  but  Fleeming 
alone  paid  that  draft,  when  at  maturity,  out  of  his  own  funds.  Fieeming  and 
J.  Jones  have  never  jointly  paid  any  money  to  the  use  of  the  plaintiff,  and  the 
payment  by  one  cannot  be  set  off  in  this  action.  Besides,  it  appears  that  the 
money  produced  by  the  bill  was  not  in  fact  paid  to  the  plaintiff,  but  to  J.  Jones. 
It,  therefore,  seems  to  me  that  the  nonsuit  was  wrong,  although  the  plaintiff  by 
his  share  in  the  transaction  may  have  subjected  himself  to  a  special  actioD  on 
the  case. 

Rule  absolute. 


K 


BISHOP  and  another  v.  PENTLANR 

A  ship  having  i^oods  on  board  which  were  intared,  but  warranted  free  from  average,  unless 
generaf,  or  the  sbip  should  be  stranded,  was  compelled  in  the  course  of  her  voyage  to 

-  put  into  a  tide-harbour,  and  was  there  moored  atongside  a  quay,  in  the  usual  pface  for 
ships  of  her  burden.  It  became  necessary,  in  addition  to  the  usoal  moorings,  to  fasten 
her  by  tackle  to  posts  on  the  shore,  to  prevent  her  falling  over  upon  the  tide  leaving  ker. 
The  rope  with  which  she  vras  so  fastened,  not  being  of  sufficient  strength,  broke  when  the 
tide  left  the  vessel,  and  she  fell  over  upon  her  side,  and  was  thereby  stove  in  and  greatly 
injured :  Held,  that  this  was  a  stranding  within  the  meaning  of  that  word  in  the  policy, 
and  that  the  underwriters  were  liable  for  a  partial  loss,  although  the  stranding  might 
have  been  occasioned  remotely  by  the  negligence  of  tlie  prew  in  not  providing  a  rope  of 
sufficient  strength  to  fasten  the  vessel  to  the  shore. 

AssTTVPsiT  on  a  policy  of  insurance  on  goods  warranted  free  from  aTerage^ 
unless  general,  or  the  ship  should  be  stranded.  The  defendant  paid  into  court 
491,  lis,  1I(/.,  the  amount  of  the  general  average  on  the  goods.  The  plaintiffs 
claimed  particular  average  'and  a  partial  loss.  At  the  trial  before  r^ooa 
HuUock^  Baron,  at  the  last  Spring  assizes  for  Lancaster^  a  verdict  was  ^ 
found  for  the  plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  following 
case: 

On  the  21st  of  November  1824,  the  ship  on  which  the  goods  were  loaded 
was,  whilst  proceeding;  on  her  voyage,  necessarily  obliged  to  go  into  the  harbour 
ef  jpec/,  in  the  Isle  of  Man^  which  is  a  tide  harbour,  and  dry  every  tide.  She 
was  brought  in  by  some  fishermen  belonging  to  Pedy  who  had  gone  out  to  her 
assistance,  and  under  whose  directions  she  was  moored  alongside  the  quay 
where  s'lips  of  her  burden  and  build  coming  into  the  harbour  of  Peel  usually 
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are  moored,  ancf  id  as  safe  a  situatton  as  could  be  found.  The  ship  was  very 
sbaq)  built,  which  rendered  it  necessary,  in  addition  to  the  usual  moorings,  to 
lash  her,  by  a  tackle  fastened  to  the  mast,  to  posts  upon  the  pier,  to  prevent  her 
iaUiog  over  upon  the  tide  leaving  her.  For  this  purpose,  /.  Sayle^  one  of  the 
Eshermen,  and  acting  as  pilot,  asked  the  mate  of  the  vessel  for  a  rope,  who 
gave  him  one,  and  which  rope  one  of  the  witnesses  stated  that  the  mate  informed 
him  was  a  new  rope,  though  the  witness  did  not  see  it.  The  fisherman  objected 
to  it,  stating  that  it  was  insufficient  for  the  purpose  intended ;  to  which  objection 
the  mate  replied,  **  that  it  was  sufficient  to  drag  the  mast  out  ;'*  and  the  rope 
was  thereupon  made  use  of  in  lashing  the  vessel  to  the  pier.  The  state  of  the 
harbour  where  the  vessel  lay  would  have  had  no  efiect  upon  her  if  she  had 
been  properly  lashed ;  and  she  would  have  sustained  no  damage  in  the  harbour 
if  the  rope  and  lashing  had  not  given  way,  and  which  rope  was  used  contrary 
to  the  opinion  of  J,  Sayh^  the  fisherman.  On  the  morning  of  the  23d  No* 
Moii  vemher^  when  the  tide  was  *out,  the  tackle  by  which  the  ship  was  lashed 
-'  to  the  posts  broke,  and  the  ship  fell  over  upon  her  side,  by  which  she 
was  stove  in,  and  greatly  injured.  But  for  the  breaking  of  the  tackle,  the  ship 
would  have  remained  in  the  same  situation  that  ships  usually  are  in  Peel  Hat* 
hour  during  ebb,  and  no  accident  would  have  occurred. 

F.  Pollock  for  the  plaintiff.  The  ship  was  stranded  within  the  meaning  of 
that  word  in  the  policy ;  and  if  so,  the  underwriters  are  liable,  although  the 
stranding  may  have  been  caused  by  the  negligence  of  the  crew.  Busk  v.  The 
Royal  Exchange  Assurance  Company  {a)^  and  Walker  v.  MaUland{b)y  are 
authorities  to  show  that  the  underwriters  on  a  policy  of  insurance  are  liable  for 
a  loss  arising  immediately  from  a  peril  insured  against,  but  remotely  from  the 
negligence  of  the  master  and  mariners.  Then,  if  the  property  insured  in  this 
case  was  damaged  by  a  peril  insured  against,  viz.  from  coming  in  contact  with 
the  salt  water,  although  that  may  have  been  remotely  occasioned  by  the  negli« 
gence  of  the  crew,  the  underwriters  are  liable.  Carruthers  v.  Sydebotham  (c) 
is  expressly  in  point.  There  a  pilot  having  charge  of  a  ship,  negligently  run 
her  aground,  and  that  was  held  to  be  a  loss  by  stranding.  So  in  Barrow  v. 
Bell^)^  where  in  the  course  of  the  voyage  the  ship  was  by  tempestuous  weather 
forced  to  tak^shelter  in  a  harbour,  and,  in  entering  it,  struck  upon  an  anchor, 
and  being  brought  to  her  moorings,  was  found  leaky  and  in  danger  of  sinking, 
tooQi  ^^^  ^^  ^^^^  account  was  hauled  with  warps  ^higher  up  the  harbour, 
-*  where  she  took  the  ground,  and  remained  fast  there  for  half  an  hour,  it 
was  held  that  this  was  a  stranding  within  the  meaning  of  the  policy. 

Kaye  contr&.     There  was  not  any  stranding  within  the  meaning  of  the  policy, 
and  if  there  was,  it  was  occasioned  by  the  negligence  of  the  crew ;  and  the 
underwriters,  therefore,  are  discharged.     This  case  differs  from  Carrutliers  v. 
Sydebotham  {e)j  because  there  the  vessel  was  moored  contrary  to  the  usual 
way,  out  of  the  usual  place,  and  against  the  express  orders  of  the  harbour-mas- 
ter; but  here  the  vessel  was  moored  in  the  usual  way  and  in  the  usual  place. 
It  is  quite  clear,  that  the  mere  taking  of  the  ground  in  the  ordinary  course  of 
the  voyage  is  not  a  stranding  within  the  meaning  of  the  policy  ;  Heame  v. 
^fnunds(f).     Besides,  the  vessel  in  this  case  fell  over  by  the  breaking  of  the 
fope.    The  supposed  stranding,  therefore,  was  occasioned  not  by  a  peril  of  the 
*ea,  but  by  the  breaking  of  the  rope.     In  Thompson  v.  Whitmore  (g)  a  ship 
was  hove  down  on  the  beach,  within  the  tide-way,  to  repair ;  the  tide  knocked 
away  the  shores  which  supported  the  vessel,  and  she  was  thereby  bilged  and 
<lanukged ;  and  this  was  held  not  to  be  a  loss  by  the  perils  of  the  sea.     That 
<^  is  in  point  to  show  that  the  vessel  going  over  in  this  case  wns  not  occa* 
^ned  by  a  peril  of  the  sea,  but  by  the  breaking  of  the  rope,  which  was  not  a 
pcnl  insured  against. 

(«)  2B.^  A.  73.  (b)  a  B.  Sr  A.  171.  (0  4  M,  if  S.  77. 

{d)  AB.Sr  C.  730.  (•)  4M.6r  6\  77.  (/)  X  Brod.  {•  Bittff.  388, 

„   •  Or)  3  Ttwitt.  227. 
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F.  Pollock  in  reply.  Thompson  v.  WkUmifre  is  at  variance  with  a  later 
deciiuon  of  this  court  in  Fletcher  v.  Inglis  (a).  In  that  case  a  transport,  in  the 
service  of  ^government,  was  insured  for  twelve  months,  during  which  r«oo« 
time  she  was  ordered  into  a  dry  harbour,  the  bed  of  which  was  uneven,  *- 
and  on  the  tide  having  left  her  she  received  damage  by  taking  the  gronnd ;  and, 
after  argument  and  time  taken  for  consideration,  that  was  held  to  be  a  loss  by 
a  peril  of  the  sea.  In  Rayner  v.  Godnumd{b)y  during  the  voyage  of  a  ship 
upon  an  inland  navigation,  it  became  necessary,  in  order  to  repair  the  nafviga- 
tion,  to  draw  off  the  water;  and  the  ship  having  been  placed  in  the  most  secure 
situation  that  could  be  found,  when  the  water  was  drawn  off,  went  by  accident 
upon  some  piles,  which  were  not  previously  known  to  be  there ;  it  was  held  that 
this  was  a  stranding  within  the  usual  memorandum  in  the  policy,  the  accident 
having  happened  not  in  the  ordinary  course  of  the  voyage.  So  here  the  losi 
happened  from  the  breaking  of  the  rope,  which  was  an  unforeseen  accident,  not 
in  the  ordinary  course  of  the  voyage. 

Batley,  J.  There  are  two  questions  in  this  case.  First,  Was  the  ship 
stranded  ?  and  secon^y,  if  it  was.  Was  there  snch  negUgenoe  in  the  master  and 
mariners  of  the  vessel  as  to  exonerate  the  underwriters  from  the  loss  ?  The 
cases  of  Biisk  v.  Hht  Rofyal  Eacchange  Assurance  Company  (c)  and  Walker 
V.  Mattland  (c),  establish  as  a  principle,  that  the  miderwriters  are  liable  (or  a 
loss,  the  proximate  cause  of  which  is  one  of  the  enumehited  risks,  though  the 
remote  cause  may  be  traced  to  the  negligenoe  of  the  master  and  mariners. 
Assuming,  ^erefbre,  that  those  who  had  the  care  of  the  ship  were  guilty  of 
negligence,  in  not  ^providing  a  rope  of  sufficient  strength  to  fasten  the  rvooj 
▼essel  to  the  shore,  and  that  their  negligence  was  the  remote  canse  of  the  '' 
loss,  still,  if  the  proximate  canse  was  a  peril  insured  against,  the  plaintifft  are 
entitled  to  recover.  Then,  Was  this  ship  stranded  1  A  stranding  may  be  said  to  take 
place  where  a  ship  takes  the  ground,  not  in  the  ordinary  course  of  the  naviga^ 
tion,  but  by  reason  of  some  tmforeseen  accident ;  and  that  rule  is  consistent  with 
the  decision  in  Hearne  v.  Edmunds  (d).  In  CamUhers  v.  Sydebatham  (e)  a 
ship  fastened  by  a  rope  to  the  shore  fell  over  on  her  side  when  the  tide  left  her, 
and  that  was  held  to  be  a  stranding ;  and  in  a  subsequent  case  of  Rayner  v. 
Godmond  (/),  it  was  held,  that  a  ship  taking  the  ground  from  accident,  and  not 
in  the  ordinary  course  of  the  voyage,  was  a  stranding.  Did  the  vessel  in  this 
case  take  the  ground  in  the  ordinary  course  of  navigation,  or  from  an  unforeseen 
accident  ?  It  appears  that  she  was  obliged  to  go  into  a  tide  harbour,  which  was 
dry  every  tide,  and  was  there  fastened  by  a  rope  to  posts  on  the  shore,  to  pre- 
vent her  going  over.  Upon  the  ebbing  of  the  tide,  the  rope  not  being]  suffi- 
ciently strong,  gave  way,  and  the  vessel  fell  over  upon  her  side.  I  think,  that 
so  long  as  the  vessel  was  on  the  ground,  and  lashed  to  the  posts  on  shoro,  she 
was  not  stranded ;  hut  when  she  fell  over  on  her  side,  and  lay  on  the  ground  in 
that  position,  she  was  stranded.  The  falling  over,  then,  was  not  in  the  ordinary 
course  of  the  voyage,  but  in  consequence  of  an  unforeseen  accident,  out  of  the 
ordinary  course  of  the  voyage,  viz.  the  breaking  of  the  rope. 

*HoLKom,  J.  It  seems  to  me  that  in  this  case  there  was  a  stranding  r#22<i 
within  the  meaning  of  the  policy.  It  is  clearly  established,  that  if  there  ^ 
be  an  actual  stranding,  although  it  arise  from  the  negligence  of  the  master  and 
mariners,  the  underwriters  are  liable.'  Hero  the  damage  accrued  in  consequence 
of  the  vesseHs  falling  over  and  taking  the  ground.  That  falling  over  was  caused 
by  an  accident  not  in  the  usual  course  of  navigation.  I  think,  therefore,  that  the 
vessel  was  stranded  within  the  meaning  of  the  policy,  and  that  the  plaintiff^ 
are  entitled  to  recover. 

LiTTL£OALE,  J.    There  seems  to  be  some  contrariety  of  opinion  as  to  the 
meaning  of  the  term  stranding.     That  term,  in  its  ordinary  sense,  means  taking 

(a)  2  B,ir  A.  315.  (6)  9  B.  4*  A,  225.  («)  !^  B,  i-  A.  !?!• 

id)  1  Brod.  4-  B.  388.  («)  4  ilf.  4-  5.  77.  (/)  5  B.t^  A.  225. 
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fhe  groondy  or  being  on  (he  stFRnd,  but  that  is  not  the  menntng  of  the  word  in 
a  policy  of  insufanoe.  For  this  Teasel's  taking  the  ground  in  the  first  instance 
iras  not  a  stranding  within  the  meaning  of  the  policy.  I  think  it  immaterial 
whether  a  vessel  takes  the  ground  when  she  is  in  the  course  of  or  at  the  end 
of  a  voyage.  But  when  a  vessel  is  on  the  ground,  or  strand,  in  such  a  situation 
as  she  ought  not  to  be  in  while  prosecuting  the  voyage  on  which  she  is  bound, 
that  is  a  stranding  within  the  meaning  of  the  policy.  In  Ileame  v.  £b^ 
munds  (a),  the  taking  the  ground  was  no  more  than  was  usual  with  vessels  of 
the  same  class  proceeding  up  the  river  to  Cork,  When  the  vessel  was  on  the 
groaed,  she  was  in  that  situation  in  which  such  a  vessel  proceeding  on  that  voy- 
age usually  is  tn  the  river  when  the  tide  is  low.  60  here,  as  long  as  the  vessel 
lay  on  the  ground  fastened  to  the  shore  by  the  rope,  she  was  not  stranded ;  but 
,220-1  when  the  rope  broke,  and  she  (ell  over  on  her  side,  and  ^lay  on  the 
^  ground,  in  that  position  Hhink  she  was  stranded  within  the  meaning  of 
ihe  policy,  because  she  then  ceased  to  be  in  a  situation  in  which  a  vessel  driven 
by  stress  of  weather  into  the  port  of  iM  usually  is. 

Poatea  to  the  plaintiff. 

(a)  IB.^S.  388. 


REX  1^.  The  Inhabitants  of  Lytcfaet  Matrvreiae. 

▲  psopei,  twcaty  ftmn  «f  age,  whsie  ikther  was  settM  m  the  jmriA  of  ^.,rontnicted  t« 
■erve  the  captain  of  a  ^ip  two  tnmmera  and  a  winter^  lie  continued  in  the  service  until 
he  attained  twenty-one  yeara  of  age ;  but  before  that  time  his  father  acquired  a  settle- 
meat  in  another  parish :  Held,  that  The  pauper  was  not  emancipated  before  he  attained 
the  age  of  tweiity-«BC,  and  eonseqaenftly,  that  his  settlement  followed  that  of  his  father. 

Unm  appeal  against  aa  order  of  two  justices,  whereby  J,  Orchard  and  his 
wife  were  removed  from  the  parish  of  lAftchet  Matraverse^  in  the  county  of 
Donetj  to  the  parish  of  Saint  Jameg^  in  the  town  and  county  of  FtialCj  the 
sessions  quashed  the  order,  subject  to  ttte  opinion  of  this  Court  on  the  iblbwing 
case^-* 

The  pauper  never  acquired  any  settlenient  in  his  own  right :  his  father  was 

settled  in  the  parish  of  hyicket  Matnwerse  ;  and  whilst  he  was  so  settled,  the 

fanper  hired  himself  by  contract  to  serve  for  two  summers  and  a  winter  on 

board  a  ship  trading  to  NBufottndland.     In  the  month  of  BAruary  or  March 

1810,  being  then  twenty  years  of  age,  he  entered  upon  that  service,  in  which 

he  continued  during  the  stipukted  time.     There  was  no  evidence  thct  the  father 

eiercised  any  control  over  him  during  the  period  of  his  service.     He  attained 

his  age  of  tweDty-oae  years  before  his  return  from  the  voyage.     Shortly  after 

he  had  left  this  country,  and   before  he  had  attained  his  age  of  twenty-one 

years,  his  fiither  acquired  a  settlement  in  the  parish  of  iS^.  James^  in  the  town 

and  county  of  Fioole,    On  the  pauper's  return  from  Newfoundland^  he  went  to 

reside  in  his  father's  house,  who  before  that  time  had  left  BooUy  and  returned 

•2271  *^^  L/fftchet  Mabraverse.     After  a  few  weeks  he  left  his  father's  resi* 

*  dence,  and  lived  with  his  sister,  working  on  his  own  account  as  well 

then  u  during  his  residence  with  his  father.    The  sessions  were  of  opinion 

that  the  pauper  was  emancipated  at  the  time  when  his  father  acquired  the  settle* 

tneat  in  Pook. 

Borstow  in  support  of  the  order  of  sessions.  The  pauper  was  emancipated 
at  the  time  when  his  father  gained  a  settlement  in  the  parish  of  St,  James,  Poole, 
For  when  he  was  only  twenty  years  of  age  he  had  entered  into  a  contract  to 
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serve  for  two  summers  and  a  winter,  and  he  served  for  the  stipulated  time.  The 
pauper,  therefore,  contracted  a  relation  which  wholly  and  permanently  excluded 
the  parental  control  duriiig  his  minority,  and  Rez  v.  Wilmington  (a)  is  an 
authority  to  show  that  he  was  thereby  emancipated.  In  Rex  v.  Rothetficld  Greys 
(6),  Bat/lei/j  J.,  speaking  of  a  soldier,  says,  *<  If  he  had  remained  in  the  army 
till  the  age  of  twenty-one  years,  his  emancipation  would  undoubtedly  relate  back 
to  the  time  of  hif*  enlistment."  So  in  this  case,  the  emancipation  relates  back 
to  the  time  of  the  contract,  and,  consequently,  the  settlement  of  the  pauper  did 
not  shid  with  that  of  his  father. 

Bond  and  Gambler  contr&.  The  pauperis  emancipation  does  not  relate  back 
to,  and  is  not  spread  over  the  whole  period  of,  his  absence.  The  doctrine  of 
relation  is  confined  to  those  cases  in  w|)ich  the  son  contracts  an  engagement, 
which  wholly  and  permanently  excludes  the  parental  control.  This  is  not  a 
case  of  *that  description.  Rex  v.  Cowhoneylmrne  (c)  only  shows  that  rfoog 
the  pauper  became  emancipated  when  she  attained  twenty-one,  but  not  '- 
from  the  time  when,  being  under  age,  she  ceased  to  be  part  of  her  father's 
family.  Rex  v.  Uckfield  (</)  shows  that  a  child  being  away  from  his  father, 
and  having  a  separate  provision,  is  not  thereby  emancipated.  The  dictum  of 
Bayley^  J.,  in  Rex  v.  RatkerjuHd  Greys  (e)  is  the  only  authority  to  show  that 
the  doctrine  of  relation  applies  to  the  subject.  That  was  the  case  of  a  soldier, 
and  is  very  difierent  from  the  present.  He  had  enlisted  for  life,  and  by  his 
enlistment  put  himself  wholly  under  the  control  of  the  crown.  The  king  is 
pater  patrise.  His  authority  is  paramount  to  that  of  the  subject,  and  wholly 
supersedes  it.  But  between  subject  and  subject  the  case  is  different.  Where 
the  child  enters  into  an  engagement  with  a  subject,  the  parental  authority  if 
delegated,  and  not  wholly  destroyed.  If  it  was  held  to  be  wholly  annihilated, 
then  it  would  follow  that  about  one-third  of  the  poorer  part  of  the  infant  popu- 
lation of  the  country  would  be  in  a  situation  entirely  independent  of  parental 
control.  The  present  case,  therefore,  is  not  one  in  which  the  engagement  is 
inconsistent  with  the  relation  of  father  and  child.  But  Rex  v.  HuggcUe  (/)  is 
an  authority  to  show  that  the  pauper  in  this  case  was  not  emancipated  before  he 
attained  the  age  of  twenty-one  years.  There  the  relation  contracted  was  that 
of  master  and  apprentice.  The  apprentice  was  bound,  and  served  till  the  age 
of  twenty-one.  He  could  not  gain  a  settlement  by  that  service,  because  it  took 
place  in  a  parish  where  his  master  resided  under  a  certificate.  But  the  cer- 
tificate did  not  alter  the  nature  of  the  engagement,  the  only  *efiect  of  a  r«229 
certificate  being  to  protect  some  particular  parish,  and  not  to  prevent  '- 
parties  contracting  as  servants  or  apprentices.  It  was  in  that  case  urged  in 
argument  that  the  relation  was  inconsistent  with  the  father's  authority.  But  the 
Court  held,  that  during  the  whole  time  of  the  son's  service,  his  domicile  con- 
tinued to  be  in  his  father's  house.  There,  indeed,  the  son  occasionally  visited 
the  father ;  but  those  were  visits  of  mere  indulgence,  which  could  not  aflect  the 
question  of  settlement  or  domicile.  He  was  virtually  absent  from  his  father's 
house  during  the  whole  of  his  service.  In  the  present  case  the  son  was  actually 
absent ;  but  such  absence  does  not  occasion  any  change  of  domicile ;  for  a 
minor  cannot,  except  under  the  provisions  of  some  positive  law,  change  his 
domicile  at  all ;  conjuges  et  liberi,  quamquam  alibi  forte  agentes,  tamen  apud 
maritos  parentesque  domicilium  habere  videntur,  Huber.  lib.  5,  tit.  1,  s.  45. 
His  domicile,  even  when  he  was  in  Newfoundland^  continued  to  be  in  England; 
and  if  in  England,  where  was  it  but  in  his  father's  house? 

Baylby,  J.  The  question  in  this  case,  is,  whether  at  the  time  when  the 
father  gained  a  settlement  in  the  parish  of  Saint  James,  Poole,  the  pauper  was 
emancipated  7  If  he  was  not,  then  his  settlement  would  shift  with  that  of  his 
father.     The  father  was  settled  in  the  parish  of  Lytchet  Matraverse,  and  whilst 

(a)  SB.^A,  525.  (h)  I  B.ir  C.  348.  (e)  10  Eaat,  80. 

id)  5M.^S.  2X4.  <#)  IB.I^C.  348.  (/)  2B.l^  A.  989. 
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he  was  lo  settled,  the  pauper,  his  son,  being  then  a  minor,  hired  himself  to  serve 
for  two  summers  and  a  winter.  He  entered  into,  and  continued  in  the  service 
until  he  attained  twenty*ono  years  of  age,  but  before  he  had  attained  that  age 
his  iather  had  acquired  a  settlement  in  Poole.  There  can  be  no  doubt  that  the 
settJement  of  a  son,  if  he  have  none  of  his  own,  shlHs  with  that  of  the  parent 
*2^01  *^^  '^°S  ^^  ^^  ^^^  continues  part  of  the  parent's  family.     When  he 

•'  ceases  to  constitute  part  of  the  parent's  family,  he  is  emancipated.  The 
difierent  instances  of  emancipation  put  by  Lord  Kenyon  in  Rez  v.  Off* 
€kurdi{a)^  and  Rez  v.  Witton  cum  Tkcambrooks  (h)^  and  recognized  by  Lord 
Elknbotough  in  Rex  v.  Uckfield  (c),  are  the  child's  attaining  its  full  age,  or 
being  married,  or  gaining  a  settlement,  or,  as  in  the  case  of  the  soldier,  contract- 
iog  a  relation  inconsistent  with  the  idosi  of  his  being  in  a  subordinate  situation 
in  his  father's  family.  In  Rez  v.  Roach  (d).  Lord  Kenyon  qualified  what  he 
was  reported  to  have  said  as  to  a  son's  being  emancipated  on  his  attaining  the 
age  of  twenty-one  years,  by  limiting  that  observation  to  cases  where  the  son  at 
that  age  was  severed  from  his  lather's  family ;  and  then  adverting  to  the  case  of 
the  soldier,  he  observes  that  the  soldier  had  ceased  to  be  under  the  control  of  his 
parents,  and  had  become  subject  to  the  control  of  others ;  and  that  as  he  did  not 
retam  to  the  father  until  aAer  he  was  of  age,  the  case  was  thought  too  clear  for 
argument.  It  is  insisted  that  this  case  falls  within  the  fourth  class  of  cases 
mentioned  by  Lord  Kenyon^  and  that  the  pauper,  as  soon  as  he  entered  into 
the  contract,  like  the  soldier  who  had  enlisted,  was  emancipated,  because 
he  had  subjected  himself  to  the  control  of  others,  and  continued  so  subject 
until  he  had  attained  twenty-one.  But  there  is  this  distinction  between 
the  case  of  the  soldier  and  the  present:  the  soldier,  by  enlisting,  became 
subject  to  an  authority  paramount  to  that  of  his  parent:  here  the  pauper,  by 
contracting  to  serve  the  owner  or  captain  of  the  ship,  subjected  himself  to  an 
authority  not  paramount,  but  subordinate  to  that  of  his  parent;  for,  by  the  law  of 
*23i")  *^^8^^^  ^^^  parental  authority  continues  until  the  son  attains  the  age 

-^  of  twenty-one.  This  distinction  is  pointed  out  by  Holroyd  and  Best^  Js., 
in  Rex  v.  Rotherfield  Greys  {e) :  the  latter  there  says,  *'  By  the  general  policy 
of  the  law  of  England  the  parental  authority  continues  until  the  child  attains 
the  age  of  twenty-one  years ;  but  the  same  policy  also  requires,  that  a  minor 
shall  he  at  liberty  to  contract  an  engagement  to  serve  the  state.  When  such 
an  engagement  is  contracted,  it  becomes  inconsistent  with  the  duty  which  he 
owes  to  the  public,  that  the  parental  authority  should  continue."  Lawrence^  J.,  in 
Rex  v.  Roach  (f)  seems  to  take  the  same  view  of  the  subject,  and  to  consider 
the  authority  of  the  state  paramount  to  that  of  the  parent  so  long  as  the  minor 
continues  in  the  public  service,  but  as  soon  as  he  leaves  it,  then  the  parental 
authority  is  restored.  He  there  says,  "  In  the  case  of  the  soldier,  the  son  was 
enlisted  when  he  was  under  age,  and  if  he  had  returned  home  before  he  was 
twenty-one,  he  would  have  been  considered  as  part  of  his  father's  family ;  or, 
if  he  had  quitted  the  army  before  twenty-one  without  returning  home,  the  father 
might  have  reclaimed  him  by  suing  out  a  habeas  corpus."  Blackstone,  in  his 
Commentaries^  vol.  i.  p.  453,  says,  "  The  legal  power  of  a  father  over  the 
persons  of  his  children  ceases  at  the  age  of  twenty-one,  ibr  they  are  then 
enfranchised  by  arriving  at  the  years  of  discretion,  or  that  point  which  the  law 
has  established,  when  the  empire  of  the  father  or  other  guardian  gives  place  to 
the  empire  of  reason.  Yet,  till  after  that  age  arrive,  the  empire  of  the  father 
continues,  even  after  his  death  ;  (or  he  may  by  his  will  appoint  a  guardian  to 
^321  ^^^  children.     He  may  also  delegate  part  of  *his  parental  authority, 

^  during  his  life,  to  the  tutor  or  schoolmaster  of  his  child,  who  is  then  in 
loco  parentis,  and  has  such  a  portion  of  the  power  of  the  parent  committed  to 
his  charge,  viz.  that  of  restraint  and  correction,  as  may  be  necessary  to  answer 

(tf)  3  T.  R.  114.  (h)  3  T.  R.  355.  (e)  5  M.  ^  S.  216. 

{4)  6  r.  R.  947.  (#)  1  iff.  4-  C.  348.  (/)  6  T.  R.  354, 
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the  purposes  for  which  he  is  employed.*'  It  appears,  then,  that  in  ordinary 
cases  the  authority  of  a  father  over  his  child  continues  until  the  age  of  twenty- 
one.  But  the  case  of  a  soldier  is  an  exception  from  the  general  rule.  For  an 
infant  may  by  law  enlist,  and  become  lx>und  to  serve  the  state ;  and  if  he  does 
contract  to  serve  and  the  state  adopt  him  as  their  servant,  that  adoption  severa 
him  from  his  father's  family,  and  he  then  becomes  subject  to  the  paranx>unt 
control  of  the  state.  In  Rex  v.  Woburn  (a),  the  son  enlisted  at  the  age  of  six- 
teen into  the  same  regiment  of  militia  in  which  his  father  served,  and  lived  with 
him  to  the  age  of  twenty-three.  Lord  Kenyan  thought,  as  he  lived  in  his 
fathera  family,  the  parent's  control  was  not  altogether  destroyed,  the  guidance 
and  direction  of  the  child  to  a  certain  extent  not  being  inconsistent  with  the  oc- 
casional military  situation  in  which  he  was.  He  seems  to  have  thought  that 
such  a  person  might  be  subject  to  a  double  control.  So  in  this  case,  if  the 
father  did  not  interfere,  the  son  might  be  subject  to  the  control  of  his  master 
whom  he  had  contracted  to  serve,  but  being  part  of  his  Other's  family,  and 
subject  to  his  paramount  authority,  the  latter  might  have  claimed  his  services 
at  any  time  before  he  attained  the  age  of  twenty-one  years.  But  in  the  case 
of  a  minor  who  enters  into  the  army,  the  state  will  be  entitled  to  his  services, 
and  against  the  public  the  father  cannot  claim  them.  Considering  the  principle 
upon  which  a  minor  who  enlists  as  a  soldier  becomes  emancipated  to  be,  that 
he  thereby  contracts  a  *1«lation  inconsistent  with  a  subordinate  situation  rMQo 
in  his  father's  family,  and  considering  that  a  minor  who  contracts  to  ^ 
serve  a  subject  thereby  makes  himself  liable  to  the  double  control  of  his  father 
and  his  master,  the  authority  of  the  parent  being  paramount  to  tliat  of  the 
master,  I  think  that  the  pauper,  in  this  case,  when  he  agreed  to  serve  the  owner 
or  captain  of  the  ship,  did  not  contract  any  relation  inconsistent  with  a  sub- 
ordinate situation  in  his  father's  family ;  but  that  until  he  attained  twenty-one 
he  continued  part  of  his  father's  family,  and  subject  to  his  paramount  authority. 
Consequently  the  sessions  were  wrong  in  holding  that  the  pauper  was  emanci- 
pated,- and  his  settlement  shifled  with  that  of  his  father.  Their  order  must 
therefore  be  quashed. 

Order  of  sessions  quashed. 

■ 

(fl)  8  7.  R.  470. 


REX  V.  The  Inhabitants  of  Yhyscynhanam,  in  the  County  of  Carnarvon. 

A  ERBD,  by  marrying  a  woman  who  was  a  yearly  tenant  of  premises  noder  the  annnal  value 

of  10/.,  held  to  gain  a  settlement. 

Upon  appeal  against  an  order  of  two  justices,  whereby  they  removed  H. 
Hughes t  his  wife,  and  children,  from  the  parish  of  Aberdaron^  in  the  county  of 
(Jarnarvany  to  the  parish  of  Ynyscynhanam  in  the  same  county,  as  the  place 
of  settlement  by  birth  of  1/,  Pnchard^  the  pauper  //.  Hughes^a  hither,  the  ses- 
sions confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following 
case. — 

It  appeared  that  Hugh  Prichard^  the  pauper's  father,  was  bom  in  the  parish 
of  Ynyscynhanam^  and  that  the  pauper  had  gained  no  settlement  in  his  own 
right ;  that  one  Hugh  Williams^  the  father  of  one  ElizaJbOh  Hughes  herein* 
afber  named,  resided  as  tenant  on  a  small  farm  called  Peny  Owin^  in  the  parish 
of  Aberdaron^  and  *which  he  held  at  the  rent  of  3/.  6«.,  and  died  there  r^„o- 
on  the  Oih  of  Jum  1782 ;  that  previous  to  the  said  Hugh  W%Uiam$'s  ^ 
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death,  he  nmde  a  will,  dated  the  3d  of  May  1782,  bequeat  ing  all  his  personal 
estate  aod  nflects,  subject  to  the  payment  ofsome  small  legacies,  to  his  daughter,  the 
said  EiisabeUt  Hugkes  before  named,  and  appointed  her  sole  executrix  thereof; 
that  EUzaJbeth  Hughes  continued  to  reside  at  Feny  Ctoin  from  the  time  of  her 
iather  8  death  until  the  time  of  her  marriage  as  aQer  mentioned  ;  that  Hugh 
Pnekardj  the  pauper's  father,  never  saw  Hugh  Williams  ;  that  the  first  time 
Ek^  Prichard  saw  the  said  Elizabeth  Hughes  was,  when  on  her  return,  ader 
taking  her  land ;  that  on  the  27th  of  July  1782,  Hugh  Prichard  married  Eli- 
zabeUi  Hughes^  and  thereupon  went  to  reside  with  her  at  Petty  Owin,  where 
they  continued  many  years;  that  Elizabetli^  the  wife  of  Hugh  Prichard^ 
proved  her  father's  will  on  the  23d  of  May  1783  ;  that  Hugh  Williams  never 
paid  any  taxes  in  Aberdaron^  nor  did  EUzaJbeth  Hughes  while  sole,  nor  Hugh 
Prichard  af^er  his  marriage  (except  county-bridge  rate),  until  ader  the  year 
1795,  and  that  Httgh  Prichard  never  paid  more  rent  for  Piny  Cunn  than  7/.  18s. 

The  sessions  confirmed  the  order  of  removal,  subject  to  the  opinion  of  this 
Court  as  to  the  correctness  of  that  conclusion  upon  the  evidence  as  stated. 

Russell^  Seijt.,  in  support  of  the  order  of  sessions.  The  case  states  that  the 
first  time  Hugh  Prichard  saw  Elizabeth  Hughes  was  on  her  return  from 
taking  her  land.  She  took  the  land  clearly  before  her  marriage,  and  probably 
within  forty  days  of  her  father^a  death ;  but  if  she  took  it  before  her  marriage, 
the  estate  which  she  took  as  executrix  being  thereby  surrendered,  she  had  no 
^oe-i  estate  which  would  vest  in  her  ^husband,  so  as  to  give  him  a  settlennent. 
-■  In  Rex  V.  IlnUngton  (a),  the  wife,  before  marriage,  had  purchased  a 
lease  for  years,  and  that  having  vested  by  operation  of  law  in  her  husband,  he 
was  held  to  gain  a  settlement  by  forty  days'  residence  upon  it ;  but  here  the 
wife  was  only  tenant  from  year  to  year. 

R,  V,  Richards  contri.  Rex  v.  Stone  (b)  is  an  authority  to  show  that  there 
is  00  distinction  in  this  respect  between  a  lease  for  years  and  a  lease  from  year 
to  year. 

Baylet,  J.  The  wifb  in  this  case  was  executrix  of  a  tenant  from  year  to 
year.  Rex  v.  Stone  shows  that  an  executor  of  a  tenant  from  year  to  year  of 
an  estate  under  10/.  a  year  may  gain  a  settlement  by  residing  on  it  forty  days. 
If,  therefore,  the  wife  took  the  interest  as  executrix,  and  in  that  character  be- 
came tenant  from  year  to  year  and  married,  a  settlement  would  be  gained  by 
her  husband.  If  she  took  the  land  as  tenant  for  a  year,  she  became  tenant  from 
year  to  year,  and  the  term  would  vest  by  marriage  in  her  husband.  Rex  v.  II* 
mington  shows  that  a  man  will  acquire  by  marriage  the  same  right  to  a  settle- 
meat  which  an  executor  or  administrator  does  by  the  death  of  the  person  whom 
be  represents.  In  tfiat  case  a  woman  purchased  a  leasehold  tenement  for  6£, 
and  aAerwards  married,  and  her  husband  resided  on  the  premises  and  died.  It 
^8  held  that  the  husband  by  marrying  gained  a  settlement,  for  upon  marriage 
his  wife's  estate  vested  io  him  by  law;  and  although  she  oould  not  gain  a  settle- 
ment by  purchase,  yet  her  husband  having  acquired  one  by  it,  the  widow  thereby 
*23fi1  ^'''^^  ^  settlement  through  him.  Here  the  husband  *by  marriage  ac« 
^  quired,  by  operation  of  law,  the  sailie  interest  in  the  property  of  his  wife 
which  an  executor  does  by  death  in  the  property  of  his  testator.  The  executor 
of  a  tenant  from  year  to  year,  of  an  estate  under  the  value  of  10/.,  may  gain  a 
settlement  by  residing  upon  it  forty  days,  because  the  interest  vests  in  him  by 
operation  of  law.  And,  upon  the  same  principle,  a  husband  may  gain  a  settle* 
nient  by  residing  forty  days  upon  an  estate  vesting  in  him  by  marriage,  although 
it  be  of  less  annual  value  than  10/.  I  think,  therefore,  that  a  settlement  was 
fMoed  m  Aberdarony  and  that  the  order  of  sessions  must  be  quashed. 

Order  of  sessions  quashed. 
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REX  V.  The  Inhabitants  of  the  Parish  of  Kingswinford. 

A  canal  company  is  rateable  to  the  relief  of  the  poor  in  every  pariah  through  which  the 
canal  passes,  in  proportion  to  the  profits  which  the  land  occupied  by  them  in  such  parish 
yields,  and,  therefore,  where  a  canal  passed  through  several  parishes,  in  which  the  ton* 
nage  dues  payable  varied,  it  was  held,  that  the  company  were  rateable  to  the  relief  of 
the  poor  of  each  parish  for  the  amount  of  tonnage  dues  actually  earned  there,  and  not  for 
a  part  of  the  whole  amount  earned  along  the  wAo/f  line  of  the  canal,  in  proportion  to  the 
length  of  the  canal  in  that  parish. 

Upon  appeal  by  the  company  of  proprietors  of  the  Dudley  Canal  Navigation 
against  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Kingsunnford^  in 
the  county  of  Stafford^  whereby  the  company  were  rated  for  their  canal,  reser- 
voirs, path,  and  tonnage  dues,  estimated  as  of  the  annual  value  of  604/.  2s.  2(/., 
at  25/.  35.  4^.,  the  sessions  reduced  the  rate  to  9/.  105.  \ld,y  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

By  the  16  G^.  3,  c.  66,  entitled  *'  An  Act  for  making  and  maintaining  a  navi* 
gable  canal  within  and  from  certain  lands  in  the  parish  o^  Dudley^  in  the  county 
of  Worcester^  to  join  and  communicate  with  the  Stourbridge  navigation  in  tho 
parish  o^ Kingswinford^^'*  it  was  *enacted,  that  certain  proprietors  therein  r#237 
named  should  be  united  into  a  company  for  the  better  carrying  on,  '- 
making,  and  maintaining  the  said  canal. 

By  the  25  G.  3,  c.  87,  entitled  ''  An  Act  for  extending  the  Dudley  Canal  to 
the  Birmingham  Canal,"  it  was,  amongst  other  things,  enacted,  that  from  and 
af\er  the  making  and  completing  the  said  intended  canal,  the  shares  created  by 
virtue  or  in  pursuance  of  that  act  should  become  consolidated  with  the  shares  in 
the  then  Dudley  Canal  Navigation,  and  all  distinction  between  the  same  should 
cease  and  determine,  and  the  Dudley  canal,  and  all  matters  and  things  relating 
thereto,  and  the  canal  and  other  works  to  be  made  and  completed  by  virtue  of 
that  act,  should  from  thenceforth  be  and  become  one  joint  navigation  and  concern, 
and  the  whole  of  the  income  and  profits  arising  from  such  joint  navigation 
concern  should  be  paid  unto  and  equally  divided  amongst  all  and  every  the  pro- 
prietors thereof,  according  to  their  respective  shares  therein. 

By  the  33  G.  8,  c.  121,  which  was  passed  for  making  and  maintaining  a 
navigable  canal  from  the  Dudley  Canal  to  the  Worcester  and  Birmingham 
Canal,  it  was  enacted,  *^  that  all  subscribers,  towards  carrying  on  and  completing 
the  intended  navigation,  should  be  entitled  to  and  should  receive,  afler  the  said 
navigation  should  be  completed,  a  proportion  of  the  profits  arising  as  well  from 
the  intended  navigation  as  from  the  Z>u^i/ey  Canal  Navigation,  according  to  their 
number  of  shares;  and  every  body  politic  or  corporate,  person  or  persons, 
having  such  property  in  the  said  undertaking,  should  respectively  be  deemed 
proprietors  in  the  whole  concern  in  proportion  to  every  such  part  or  r»ono 
share  which  *they  or  he  should  be  possessed  of  towards  carrying  on  the  ^ 
same. 

By  section  34,  it  was  further  enacted,  "  that  the  company  of  proprietors  should 
from  time  to  time  be  rated  to  all  parliamentary  and  parochial  taxes,  rates,  and 
assessments  for  and  in  respect  of  the  lands  and  grounds  taken  and  used  by  the 
said  company,  and  all  warehouses  and  other  buildings  erected  or  to  be  erected 
by  the  company  of  proprietors,  in  the  same  proportions  as  otlier  lands,  grounds, 
and  buildings  lying  near  the  said  canal  and  collateral  cuts  were  or  should  be 
rated." 

Neither  of  the  recited  acts  of  the  16,  25,  or  30  G,  3,  contained  any  clause 
respecting  the  mode  in  which  the  company  should  be  assessed  either  to  the  par- 
liamentary or  parochial  taxes.  The  company  were  empowered  to  take  difierent 
rates  of  tonnage  upon  those  parts  of  the  canal  which  were  made  under  each  of 
the  said  recited  acts  of  the  16,  25,  and  33  G.  3. 

By  the  16  G.  3,  s,  44,  the  company  were  authorized  to  take  certain  rates  or 
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dues  for  tonnage  therein  specified,  on  goods  thercaAer  to  be  carried  upon  any 
part  of  the  said  intended  canal,  or  which  should  pass  through  any  lock  of  the 
said  canal. 

By  the  25  G,  3,  the  company  were  empowered  to  take  other  and  difibrent 
rates  of  tonnage  from  those  granted  by  the  16  G.  3,  and  therein  set  out,  fur  all 
goods  thercaAer  to  be  carried  upon  the  intended  canal ;  and  by  section  22,  to 
ioduce  the  proprietors  of  the  Birmingham  and  Birmingham  and  Fazley  Canal, 
to  agree  to  the  aforesaid  junction  with  that  canal  at  Tipton  Green,  and  as  a 
compensation  for  their  probable  loss  of  tonnage,  in  consequence  of  the  intended 
"2391  ^'^^  ^^y  ^^^  empowered  to  lake  certain  rates  and  dues  upon  all 
•*  coals  and  ^merchandises  navigated  along  the  intended  canal,  according 
to  the  rates  therein  set  forth. 

B?  the  33  G.  3,  the  company  of  proprietors  were  authorized  to  take  various 
and  diflerent  rates  of  tonnage  from  those  mentioned  in  either  of  the  acts  of  th«3 
16  and  25  G.  3,  and  which  were  there  enumerated,  for  tonnage  and  wharfage 
of  goods,  &c.  to  be  thereafter  carried  upon  the  intended  canal  ond  collateral 
cuts,  dec. ;  and  by  section  22.,  the  Worcester  and  Birmingham  Canal  Company 
were  enabled  to  receive  certain  rates  of  tonnage  and  whar&ge  therein  nriention- 
ed,  for  such  coals  and  other  things  which  should  pass  from  the  intended  canal 
into  or  upon  the  Worcester  and  Birmingham  Canal,  and  from  the  Worcester 
and  Birmingham  Canal  into  or  upon  the  intended  canal. 

The  land  occupied  by  the  company  of  proprietors  in  the  parish  of  Kingsunn" 
ford,  for  the  purposes  of  the  canal,  is  12  acres,  2  roods,  86  perches,  the  whole 
of  which  was  taken  under  the  recited  act  of  the  16  G,  3,  and  is  one-twelf)h 
part  of  the  land  occupied  by  the  said  company  of  proprietors,  for  the  purposes 
of  the  whole  of  the  Dvdky  Canal,  made  under  the  recited  acts  of  the  16,  25, 
and  33  G,  3,  and  extending  through  the  several  parishes  of  Kingswinford^ 
Dudley,  Tipton,  Sedgley^  Rowley  Regis,  Hales  Owen,  and  Northjield, 

The  account  of  the  tonnage  arising  upon  the  whole  of  the  canal  made  under 
the  said  recited  acts,  and  of  the  expenses  and  outgoings  thereon,  is  kept  as  one 
joint  concern  and  not  separately,  and  the  profits  of  the  whole  are  divided  amongst 
the  proprietors  generally  according  to  their  shares  therein. 

The  total  annount  of  tonnage  received  by  the  company  of  proprietors  for  the 
*2401  ^^^  year  on  the  whole  of  the  canal,  *af\er  deducting  the  expenses,  is 
^  5670/.  135.  1^.,  one-twelf\h  part  of  which  is  472/.  lis.  Id.,  a  rate  on 
one-half  of  which  sum  (236/.  5^.  Qld.)  at  lOd.  in  the  pound  is  9/.  I6s.  lid.,  to 
which  the  sessions  have  reduced  the  rate.  The  tonnage  received  during  the 
same  period  for  goods,  &c.  carried  on  that  part  of  the  cnnal,  made  under  the 
recited  act  of  the  16  G.  3,  which  is  situate  in  the  parish  of  Kingswinford^ 
after  deducting  expenses,  is  1208/.  4^.  \d.,  and  a  rate  on  the  half  of  that  sum 
(604/:  2s.  Zd.f)  at  10^.  in  the  pound  is  25/.  35.  4d.,  at  which  sum  the  company 
of  proprietors  were  rated. 

The  only  question  for  the  opinion  of  this  Court  was.  Whether  the  different 
parts  or  extensions  of  the  canal  made  under  the  several  recited  acts  of  par- 
liament  ought  to  be  taken  as  one  joint  concern  as  far  as  related  to  the  poor  rates, 
or  whether  that  pert  thereof,  made  under  the  16  Gr.  3,  ought  to  be  rated  as  a 
distinct  and  separate  concern  7 

Russell  and  Whately  in  support  of  the  order  of  sessions.  By  the  acts  of 
parliament  under  which  the  diflferent  parts  of  this  canal  were  made,  tlie  whole 
tolls  and  profits  of  the  canal  are  to  be  one  entire  concern,  and  are  to  be  divided 
&nK>ng  the  proprietors  without  any  distinction.  The  tolls  collected  in  the  parish 
of  Kingtwinford  are  payable  to  the  company  as  a  compensation  for  the  use  of 
the  whole  line  of  the  canal,  and  not  merely  for  the  use  of  that  part  which  lies 
within  the  parish,  Rex  v.  MiUofi  (a).  Rex  v.  Palmer  (b),  and  Rex  v.  The 
Oxfordshire  Canal  Company  (c) ;  and  if  that  be  so,  then  the  whole  of  the  tolls 

(a)  3  B.  4-  if.  112.  (&)  iB.ifC.  546.  (jc)  AB.fyC.  74. 
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constituted  the  profits  of  all  the  land  *which  the  company  used  for  the  r*Q4 1 
purpose  of  their  canal,  and  they  are  rateable  in  the  parish  of  Kifigsunri'  '- 
ford^  for  that  proportion  only  of  the  entire  profits  which  the  land  occupied  by 
them  in  that  parish  bears  to  the  whole  of  the  land  occupied  by  them  for  (h^ 
purposes  of  the  canal. 

Bayley,  J.  It  seems  to  me  that  in  amending  this  rate  the  sessions  have  not 
adopted  the  correct  rule.  The  canal  company  are  to  be  rated  under  the  statute 
of  the  43d  of  Elizabethj  as  occupiers  of  land  in  the  parish  of  Kingswinford, 
Tolls,  eo  nomine,  are  not  rateable ;  but  if  the  subject  matter  out  of  witich  the 
tolls  arise,  be  one  mentioned  in  the  statute  of  Elizabeth  as  the  object  of  rate, 
then  that  may  be  rated  by  name,  and  the  tolls  which  constitute  its  profits  may 
be  thus  made  to  contribute  to  the  relief  of  the  poor.  A  canal  company,  there* 
fore,  is  liable  to  be  rated  in  respect  of  the  land  which  they  occupy  in  every 
parish  through  which  the  canal  passes,  and  ibr  that  value  which  the  land  there 
produces.  Where  there  is  a  long  line  of  canal  extending  through  difierent 
parishes,  although  the  money  produced  by  the  tonnnge  collected  in  all  the 
parishes,  constitute  one  common  fund  out  of  which  all  the  expenses  are  to  be 
borne,  still  the  proportion  which  those  expenses  may  bear  to  the  tolls  collected, 
even  in  cases  where  the  rates  are  the  same  along  the  whole  line  of  the  canal, 
may  vary  in  different  parishes.  The  traffic  on  the  canal  may  be  greater  in 
some  parishes  than  others,  or  the  rates  may  be  unequal,  and  thus  the  net  profits, 
which  constitute  the  value  of  the  land  used  for  the  canal,  may  vary  in  difierent 
parishes.  There  are  twelve  ^'miles  in  length  of  the  canal  in  the  parish  r^<%Mn 
of  Kingsudnford.  Assuming  that  the  different  branches  of  the  canal  ^ 
had  been  made  under  one  act  of  parliament ;  I  am  of  opinion  that  the  company 
ought  to  be  rated  in  each  particular  parish  in  proportion  to  the  profit  which  thev 
derive  from  the  land  there  used  by  them  for  the  purpose  of  the  canal.  If  a 
canal  runs  through  six  difi[erent  parishes,  and  there  is  the  same  trafl[ic  through 
the  whole  line  of  the  canal,  every  part  of  the  canal  will  earn  an  equal  proportion 
of  the  tolls.  But  it  may  happen  that  in  that  part  of  the  canal  situate  in  one 
parish,  there  may  be  double  or  treble  the  traffic  which  there  is  in  any  other  of 
the  six.  Why  are  the  other  parishes  to  have  any  part  of  the  tolls  earned  in 
that  parish?  The  land  in  those  parishes  contributes  nothing  towards  earning 
the  sum  derived  in  the  other  parish  from  the  use  of  the  land  there.  The  true 
principle  is  this :  a  canal  company  is  to  contribute  to  the  relief  of  the  poor  in 
each  parish  through  which  the  canal  passes  in  proportion  to  the  profit  which 
they  derive  from  the  use  of  their  land  in  that  parish.  If  the  profit  arising  from 
a  given  quantity  of  land  vary  in  difilcrent  parishes,  the  rate  must  vary  in  the 
name  proportion.  The  whole  rate  will  be  payable  out  of  one  common  fund. 
But  then  each  parish  will  receive  from  the  company  a  sum  in  proportion  to 
what  the  land  in  that  parish  produces.  If  in  this  instance  this  rule  has  the 
eilect  of  making  the  rate  in  Kingswinford  higher,  it  will  also  make  the  rate 
lower  in  other  parishes.  Fur  these  reasons  it  appears  to  me  that  in  this  case 
the  sessions  have  not  proceeded  on  the  correct  principle,  but  that  they  ought  to 
have  rated  the  company  for  the  tonnage  received  by  the  company  on  that  pan 
of  the  *canal  ivhich  is  in  Kingstvinfard^  and  that,  therefore,  the  rale  tmjq 
ought  to  be  amended  by  making  it  25/.  35.  4d,  ^ 

HoLROYD  and  Littlbdalb,  Js.,  concurred. 

Rate  amended. 

ShuU  was  to  liave  argued  against  the  order  of  sessions. 
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DOE  OD  the  demise  of  R.  WERE,  W.  WERE,  and  S.  WERE,  v.  COLE. 

Where  the  owner  of  certain  lands,  by  deed,  detcribing  them  aa  in  the  poMCHion  of  himself 
and  A.  B.y  granted,  assigned,  transferred,  and  set  over,  directed,  limited,  and  appointed 
the  aame  to  C  D,  for  life,  but  no  livery  of  seisin  was  made :  Held,  that  the  deed  ope- 
rated as  a  valid  grant  of  the  reversion  of  that  part  of  the  premises  in  the  occupation  of 
A.B, 

EwDCTMBWT  for  the  recovery  of  the  moiety  of  certain  lands  and  premises, 
situate  in  the  fmrishes  of  LoddisweU  and  Churstow,  in  the  county  of  Devon, 
M  the  trial  before  Gaselee^  J.,  at  the  last  assizes  for  the  county  of  Devon^ 
the  plaintiff  had  a  verdict,  subject  to  the  opinion  of  this  Court  on  the  following 
case: — 

The  lessors  of  the  plaintiff  made  title  under  a  deed  of  conveyance  from  one 
Walter  Prideaux^  which  recited,  that  he  was  indebted  to  them  in  a  sum  of 
9000/.,  and  that  he  had  agreed  to  secure  the  same  by  demising  and  assigning 
the  premises  thereinaller  mentioned  ;  that  in  pursuance  of  an  agreement  recited 
in  the  deed,  and  in  consideration  of  5«.,  he  PrUleauz  did  demise,  lease,  grant, 
assign,  transfer,  and  set  over,  direct,  limit  and  appoint  unto  R.  Were^  W,  Were^ 
92Li\  ^^  ^*  Were^  as  trustees,  their  executors,  administrators,  ^and  assigns, 

•'  all  that  moiety  or  half  part  of  and  in  all  that  messuage,  &c.  lying  and 
being  in  the  town  of  Kingsbridge^  and  therein  particularly  described,  which 
said  premises  were  then  in  the  tenure  or  occupation  of  the  said  Prideaux^  and  the 
reversion,  remainder,  rents,  issues,  and  profits  thereof,  and  of  every  part  thereof, 
and  also  all  that  the  moiety  of  and  in  all  that  capital  messuage  Barton  Farm^ 
and  demesne  lands  called  or  commonly  known  by  the  name  of  Hatch  Arundel^ 
situate,  lying,  and  being  in  the  parishes  of  Loddistcell  and  ChurstaWj  in  the 
county  of  Devon  ;  and  which  said  last-mentioned  premises  were  heretofore  in 
tlie  possession  of  one  A.  Rendell  and  of  the  said  W,  PrideanXj  and  do  contain 
in  the  whole  by  estimation  150  acres  or  thereabouts  (be  the  same  more  or  less), 
and  are  now  in  the  possession  of  the  said  W.  Prideaux  and  of  Samuel  Cole, 
The  indenture  then,  afler  describing  two  other  moieties  or  half  parts  undivided  of 
a  messuage  and  tenement,  and  of  a  barn  situate  in  the  parish  of  Loddistcell^  in 
the  possession  of  Joanna  Saunders,  proceeded  as  follows :  *^  and  all  houses, 
outhouses,  dec,  profits,  dec.,  hereditaments  and  appurtenances  whatsoever  to  the 
said  moieties  belonging,  and  the  reversion  and  reversions,  remainder  and  re- 
raainders,  rents,  suits,  and  services  thereof,  and  of  every  part  thereof,  and  all 
the  estate,  right,  title,  interest,  term  and  terms  of  years,  use,  trust,  property, 
claim,  and  demand  whatsoever  of  faim,  W,  Prideaux^  his  heirs  or  assigns,  either 
in  law  or  equity,  of,  into,  or  out  of  the  same  or  any  part  thereof,  to  have  and 
to  hold  the  said  moiety,  or  half  part  of  the  said  messuage,  tenement,  or  dwell- 
ing-house in  Kingsbndge,  with  the  appurtenances,  unto  the  said  R.  Were,  W. 
•2451   Were,  *and  S,  Were,  their  executors,  administrators,  and  assigns,  from 

^  the  date  of  the  indenture,  for  and  during,  and  unto  the  full  end  and  term 
of  2000  years  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  yielding 
and  paying,  therefore,  yearly  and  every  year  during  the  said  term,  unto  him,  W, 
Prideaux,  his  heirs  or  assigns,  the  rent  of  one  pepper  corn  if  the  same  should  be 
lawfully  demanded;  and  to  have  and  to  hold  all  and  singular  the  several  moieties 
or  half  parts  hereby  demised  and  assigned,  or  mentioned,  or  intended  so  to  be, 
situate,  lying  and  being  in  the  several  parishes  of  Loddiswell  and  Churstoto,  with 
their,  and  each  and  every  of  their  several  and  respective  rights,  members,  and 
appurtenances,  unto  the  said  R.  W,,  W,  W,^  and  S,  W.,  their  executors,  from 
the  day  of  the  date  thereof,  for  and  during  all  the  natural  life  of  the  said  W, 
Prideaux  without  impeachment  of  waste." 

The  trusts  as  to  all  the  premises  were  declared  to  be  for  sale,  when  R,  W,, 
W,  W.,  and  S,  W.  should  think  proper.  There  were  covenants  by  W,  Pru 
deauxj  that  he  had  full  power  to  convey  the  same,  and  a  right  of  entry  given  to 
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R,  W.y  W.  W,9  and  S.  W,  This  indenture  was  duly  executed  by  W.  Fr%» 
deauz  at  the  time  of  its  date,  no  livery  of  seisin  was  indorsed  on  it,  and  no  evi. 
dence  was  ofiered  that  any  had  in  fact  been  made.  The  defendant,  Samuel 
OoUy  before  and  at  the  time  of  the  execution  of  this  indenture,  was  tenant  from 
year  to  year  to  W,  Prideaux  of  part  of  the  lands  and  premises  comprised  in 
the  deed,  and  therein  described  as  being  situate  in  the  parishes  of  Lsddiswell 
and  Churstow, 

After  the  execution  of  this  indenture,  viz.  in  October  1825,  W.  Prideata  be- 
came a  bankrupt,  and  the  defendant,  *&  Cole^  haTing  disclaimed  to  hold  r«„  .^ 
under  the  lessors  of  the  plaintiff,  defended  this  acti<m  of  ejectment  under  ^ 
an  indemnity  from  the  assignees  of  W.  Prideaux. 

JFbileU  for  the  lessors  of  the  plaintiff.  The  question  in  this  case  is,  whether 
the  deed  was  sufficient,  without  livery  of  seisin,  to  pass  the  estate  in  the  lands  in 
the  parish  of  Loddincell  to  the  lessors  of  the  plaintiff  for  the  life  of  the  grantor. 
The  lessor  of  the  plaintiff  had  a  reversion  expectant  on  the  determination  of  Coie^^ 
tenancy^  and  that  will  pass  by  the  word  grant  without  livery.  It  is  true,  that 
in  order  to  pass  a  freehold  interest  in  possession,  livery  of  seisin  is  essentia!, 
unless  the  conveyance  takes  efiect  under  the  statute  of  uses ;  but  a  reversion 
expectant  on  an  estate  of  freehold,  or  for  years,  passed  by  grant  with  the  attorn- 
ment of  the  tenant  before  the  statute  of  the  4  Anney  c.  16,  s.  9.  Cb.  Litt,  49 
a,  2  Blackst.  Com.  317.  ShephertTs  Ibwhstone^  210,  288.  1  Sound.  292  n, 
3.  Bacon's  Abridgment^  Lease  N.  And  if  it  so  passed  tlien,  it  will,  since  the 
statute,  pass  by  grant  without  the  attornment  of  the  tenant.  It  may,  perhaps, 
be  said,  that  although  a  reversion  expectant  on  the  determination  of  a  freehold 
term  would  pass  by  the  deed,  yet  that  this  being  a  reversion  expectant  on  the 
determination  of  a  term  for  years,  it  will  not  pass ;  but  Littleton^  ss.  567,  568, 
and  Lord  Coke*s  Comment  on  the  latter  section,  and  Littleton ,  s.  572,  show, 
that  there  is  no  distinction  in  this  respect  between  a  reversion  expectant  on  tho 
determination  of  a  freehold  term,  and  one  expectant  on  the  determination  of  a 
term  for  years.  A  tenancy  from  year  to  year  is  a  term  for  years  ;  Betting  t. 
Martin  (a).  Assuming  that  the  deed  was  not  intended  to  *pass  the  r«n  jn 
reversion,  it  was  clearly  intended  to  pass  the  land ;  and  if  the  words  in  ^ 
the  deed  are  sufRcient  for  that  purpose,  the  Court  will  give  effect  to  the  intent ; 
Roe  V.  JVanmer  (6),  Haggerston  v.  Hanbury  (c). 

Coleridge  contri.  It  must  be  conceded,  that  a  person  seised  of  a  freehold,  of 
which  a  lessee  for  years  is  in  possession,  may  transfer  his  reversionary  inleresl 
by  deed  without  livery  of  seisin.  But  here,  Waltsr  Prideaux  was  in  possession 
of  some  part  of  the  premises  intended  to  bo  conveyed,  and  those  will  not  pass 
by  this  deed.  This  action  is  brought  to  recover  those  premises  of  which  Cole, 
at  the  tinie  when  the  deed  was  executed,  was  in  possession.  The  deed  docs 
not  profess  to  grant  the  reversion  of  any  premises ;  it  describes  the  premises 
vought  to  be  recovered,  as  being  in  the  possession  of  Walter  Prideaux  and.  of 
Samuel  Cole,  It  is  clear,  therefore,  that  it  was  the  intention  of  tlie  parties  thai 
an  immediate  possession  of  the  lands,  and  not  the  mere  reversion  of  them,  should 
pass.  It  is  a  presumption  of  law,  resulting  from  the  deed,  that  Prideaux  and 
Cole  were  joint-tenants  of  the  estate ;  and  then  the  possession  of  one  would  he 
the  possession  of  both.  Now  if  a  grantor  and  his  tenant  are  in  possession  of 
an  estate,  and  the  deed  of  grant  does  not  point  out  what  part  was  in  his  own 
possession,  and  what  in  that  of  the  tenant,  but  professes  to  pass  an  immediate 
freehold,  the  one  will  not  pass  without  livery  of  seisin,  and  the  other  will  not 
pass,  because  it  was  not  the  intention  of  the  grantor. 

Batlxt,  J.     It  is  laid  down  distinctly,  in  Co.   Liit.  49  a,  ^  that  if  a 
man  be  seised  of  two  acres  in  fee,  and  letteth  *one  of  them   for  ^1^249 
years,  and  intending  to  pass  them  both  by  feoffment,  maketh  a  char*   ^ 
ter  of  feoffment,  and  maketh  livery  in  the  acre  in  possession  in  name  of 

(•)  I  Campb.  317,  (A)  3  Wiis.  75.  («)  SS.(^C.  101 
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both,  only  the  acre  in  possession  passeth  by  the  livery.  Yet  if  the  lessee! 
attorn,  the  reversion  of  that  acre  shall  pass  by  the  deed  and  attornment." 
And  Lord  Coke  afterwards  says,  '*  So  it  is  if  any  man  make  a  lease,  and  by 
deed  grant  the  reversion  in  fee,  here  the  freehold  wiih  attornment  of  the  lessee 
by  the  deed  doth  pass,  which  is  in  lieu  of  livery."  Now  that  is  an  authority  to 
show,  that  where  lands  are  in  possession  of  a  tenant,  the  reversioner  may  con- 
Tey  hisi  interest  by  deed.  All  lands  lie  in  livery  or  in  grant :  and  they  do  not 
lie  in  livery  where  the  party  intending  to  convey  cannot  give  immediate  posses- 
sion. Here  Pridtauz  had  the  freehold  in  him,  but  the  right  of  possession  was 
in  his  tenant.  He,  therefore,  had  a  reversion  expectant  on  the  determination 
of  the  term.  Now  a  reversion,  which  is  a  vested  right,  lies  in  grant.  There 
can  be  no  doubt  that  this  instrument  has  words  fully  sufficient  to  operate  by 
way  of  grant.  On  the  short  ground,  that  where  the  right  of  possession  is  in  a 
tcoaot  for  years,  the  right  of  the  landlord  is  a  reversion  expectant  on  the  de- 
termination of  the  tenancy,  and  lies  in  grant,  and  not  in  livery,  I  am  of  opinion 
that  the  reversion  of  the  lands  sought  to  be  recovered  passed  by  the  deed. 

HoLROTD,  J.     The  passage  cited  from  Cb.  LiU,  40  a  is  decisive  to  show 
that  the  reversion  passed  by  this  deed  to  the  lessors  of  the  plaintiff. 

LrrTLBDALB,  J.  If  Prideaux  had  been  in  actual  possession  of  these 
*2491  P'^"''^^^^  ^^^  intended  to  have  ^conveyed  his  interest  to  a  stranger,  ha 
^  ought  to  have  delivered  seisin.  But  possession  being  in  a  tenant  from 
year  to  year,  Prithaux  had  only  a  reversion,  and  in  order  to  convey  that  re- 
venion  to  the  tenant  in  possession,  must  have  released  his  right ;  but  the  proper 
mode  of  passing  a  reversion  to  a  stranger  not  in  possession  is  by  grant. 
Here  Prideaux  has  granted  the  reversion  by  the  deed  in  question  to  the  lessors 
of  the  plaintiff,  who  are  entitled  to  recover. 

Judgment  for  the  plaintiff. 


REX  v.  the  Inhabitants  of  Great  Bowden. 

Upon  t  fpectal  case,  the  eonrt  of  quarter  sessions  found,  that  a  pauper  hired  himself  as  ostler 
to  an  innkeeper,  that  no  earnest  or  wages  were  given,  but  he  was  to  have  what  he  coula 
i;«t,  as  ostler,  and  he  lodged  and  boarded  in  his  master's  house,  and  that  either  the  master 
or  servant  might  have  determined  the  service  when  they  pleased :  it  was  held,  that,  upon 
this  finding,  this  latter  stipulation  must  be  taken  to  have  been  part  of  the  contract  be- 
tween the  parties,  and,  consequently,  that  there  was  not  any  general  or  yearly  hiring, 
ftad  that  DO  settlement  was  gained  by  aerving  under  it. 

Upoif  appeal  against  an  order  of  two  justices,  whereby  they  removed  J,  Har* 
ding^  his  wife,  and  children,  from  the  hamlet  of  SutUm^  in  the  parish  of  CcLStor^  in 
the  county  of  NorUuimpUm^  to  the  parish  of  Chreat  Bowden^  in  the  county  of 
Leicester^  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case : 

The  pauper,  J.  Harding^  came  to  one  Hamshaw^  an  innkeeper,  residing  in 
the  parish  of  Crreat  Baicden,  and  asked  for  a  place.  Hamshaw  had  no  objec- 
tion, and  put  him  on  as  an  ostler,  but  said  that  he  did  not  mean  him  to  have 
a  dement,  as  the  parish  was  very  particular.  No  earnest  or  wages  were 
given,  bat  the  pauper  was  to  have  what  he  got  as  ostler.  He  had  his  lodging 
•2501  aik!  *his  board  in  his  master's  house.  The  pauper  could  have  left  at 
^  any  time  he  pleased,  or  the  master  might  have  turned  him  away  at  any 
time.  The  pauper  lived  with  Hanishato  as  ostler  under  these  terms  about  a 
year  and  a  half.  The  sessions  were  of  opinion  that  this  was  a  general  hiring, 
followed  by  a  service  of  above  a  year,  and  that  the  master's  remarks  at  the 
time  of  hiring  could  not  prevent  the  pauper  from  gaining  a  settlement 


118  Rex  v.  Trowbridge.  T.  T.  1827.  [250 

TkesigeTy  in  support  of  the  order  of  sessions,  contended  it  was  a  term  implied 
m  every  general  hiring,  that  either  party  should  be  at  liberty  to  determine  the 
service  when  he  pleased.  [^Bayley^  J.  If  that  be  so,  it  would  not  be  a  hiring 
for  a  year ;  under  a  yearly  hiring  the  servant  is  bound  to  serve,  and  the  master 
to  employ  him,  during  the  whole  year.3  Then  it  must  be  admitted,  that  if  it 
were  part  of  the  original  contract  that  either  party  should  be  at  liberty  to 
determine  the  service  when  he  pleased,  there  was  not  in  this  case  any  hiring  for 
a  year,  but  that  is  a  fact  ibund  by  the  sessions,  and  a  conclusion  drawn  by 
them  from  the  evidence,  and  founded  perhaps  on  the  opinion  entertained  by  the 
master  and  the  servant  of  their  rights  under  the  contract.  That  opinion,  how- 
ever, cannot  alter  the  effect  of  the  contract,  which,  being  general,  was,  in  law,  a 
contract  for  a  year.     Rex  v.  Stockbridge  (a). 

Nolauy  contri,  was  stopped  by  the  Court. 

Batley,  J.  This  clearly  would  be  a  general  hiring,  unless  it  were  a  term 
engrafted  upon  the  contract  that  *the  pauper  might  leave,  or  that  the  r^n^i 
master  might  turn  him  away  at  any  time.  It  is  said  that  this  is  a  mere  ^ 
conclusion  drawn  by  the  sessions  from  the  evidence,  and  that  it  was  not  a  con* 
dition  engruOed  on  the  contract ;  but  inasmuch  as  a  general  hiring  has  been 
held  to  be  a  hiring  for  a  year,  and  as  in  a  yearly  hiring  there  is  no  such  condi- 
tion implied  by  law  that  either  party  shall  be  able  to  determine  the  service  at 
any  time,  I  think  we  must  take  it  upon  the  finding  that  it  was  part  of  the  con- 
tract, that  the  parties  should  be  at  liberty  so  to  do  in  this  case ;  and  if  that  be  so, 
then  the  cases  o£  Rex  v.  Christ  Parish^  York(b\  and  Rex  v.  Trawbi-idge^c)^ 
are  decisive  authorities  to  show  that  the  contract  in  this  case  was  not  a  hiring 
for  a  year.  No  settlement,  therefore,  was  gained  by  the  service  under  it,  and 
the  order  of  sessions  must  be  quashed. 

HoLROTD  and  LrrrLBbALB,  Js.,  concurred. 

Order  of  sessions  quashed. 

(•)  Unit.  8.  C.  799.  (h)  3  B.  ^  C.  459. 

(0)  Cited  by  BayUy,  J.,  in  Rsx  v.  Ckn»i  Parish,  YorJt,  BB.^'C.  402. 


*REX  V.  The  Inhabitants  of  Trowbridge.  [*252 

A  pauper  first  recollected  himself  in  the  workhouse  of  the  parish  o(  A.,  when  he  was  aboat 
four  years  of  age.  He  remained  there  till  he  was  thirteen  or  fourteen  years  of  age.  He 
afterwards  married,  and  lived  in  another  parish,  but  when  out  of  work,  be  returned  on 
two  different  occasions  to  the  parish  of  A.y  and  was  not  only  relieved  by  the  officers  of 
that  parish,  but  received  money  from  them  to  enable  him  to  return  to  the  parish  where 
he  lived.  The  sessions  having  found  that  he  was  not  settled  in  the  parish  of  i(.,  the 
Court  affirmed  their  decision. 

The  fact  of  the  pauper's  remembering  himself,  when  four  years  of  age,  in  tha  parish  of  il*t 
is  no  evidence  that  he  was  born  there. 

Upon  appeal  against  an  order  of  justices,  whereby  M.  Acorn^  and  his  wife, 
and  children,  were  removed  from  the  parish  of  Trowbridge^  in  the  county  of 
WilU^  to  the  parish  of  OuUham^  in  the  county  of  Kent^  the  sessions  quashed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case : 

The  pauperis  first  recollections  were  of  his  being  in  the  workhouse  at 
ChaUiam;  he  supposed  he  might  be  then  about  four  or  five  years  old.  He 
never  knew  his  father ;  and  his  mother  was  not  in  the  workhouse  with  him.  He 
stayed  in  the  workhouse  until  he  was  thirteen  or  fourteen,  when  he  entered  on 
board  a  man-of-war,  and  served  in  various  ships  till  the  year  1814.     He  then 
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went  to  Trmthridge^  and  married  there.  Being  out  of  work  at  Trowbridge^  he 
vent,  with  his  wife,  to  the  workhouse  at  Chatham^  where  he  stayed  more  than 
diree  weeks,  during  which  time  he  was  maintained  there  by  the  parish  of 
ChaJAam^  and  on  going  away  was  furnished  by  the  f>arish  officers  of  Chatham 
vithone  pound  in  money,,  and  a  pair  of  shoes,  for  him  and  his  wile  to  return  to 
Trowbridge.  He  returned  thither,  and  remained  there  about  ten  years,  when 
being  again  out  of  work,  he  went  to  CluUham  again,  with  his  wife  and  family, 
and  stayed  there  about  three  weeks  in  the  workhouse,  and  whilst  there,  was  main- 
*2531  ^^''^  ^y  Ohatham^  and  at  the  expiration  of  that  time  ^received  one 
^  pound  in  money,  and  a  pair  of  shoes  for  himself,  his  wife,  and  each  of 
his  children,  and  provisions  to  return  to  Trowbridge;  at  the  same  time  he  was 
desired  by  the  Chatham  overseers  not  to  return  to  Chatham  again  with* 
out  an  order  or  pass.  He  then  returned  to  Tro/wbridge^  at  which  place  he  was 
afterwards  reliev<H],  and  thereupon  moved,  by  order  of  magistrates,  to  Chatham. 
The  parish  registers  of  Chatham  were  searched  by  the  pauper,  but  no  entry 
was  found  of  his  baptism,  nor  of  any  person-  bearing  his  name. 

Bingham  in  support  of  the  order  of  sessions.  Relief  given  to  a  pauper  resi- 
dent  within  the  relieving  parish,  is  no  evidence  to  prove  a  settlement,  because 
overseers  are  bound  ta  give  relief  whether  the  pauper  be  settled  there  or  else- 
where,  Rez.  v.  Chadderton  (a).  In  that  case  the  relief  was  confined  to  a  single 
iastaoce,  but  in  Rex  v.  Chatham  (b),  relief  had  been  given  several  times  to  the 
pauper's  husband,  and  he  had  in  two  instances  been  received  into  the  poor-house 
for  a  fortnight  together,  and  had  been  buried  at  the  expense  of  the  parish  ;  and 
there  was  no  evidence  to  show  a  settlement  in  any  other  place,  and  still  it  was 
hekl  to  be  no  evidence  of  a  settlenient  in  the  relieving  parish.  So  in  this  case 
the  parish  officers  were  bound  to  maintain  the  pauper  while  he  was  resident 
within  the  parish,  whether  he  was  settled  there  or  not,  and,  therefore,  the  relief 
given  was  no  evidence  of  settlement.  It  is  clear  that  there  was  no  evidence  that 
the  pauper  was  horn  in  C9uitham^  for  the  baptismal  register  has  been  held  not 
*2541  ^^  ^  evidence  of  the  place  of  *birtb,  Rex  v.  North  Petherton  (c)  ;  k 
'  fortiori,  the  mere  circumstance  of  the  pauper's  recollecting  himself  to 
have  been  in  a  ptirish  when  he  was  four  or  five  years  of  age,  is  not  any  evi- 
dence that  he  was  born  there.  Besides,  there  was  no  registry  of  baptism  found 
at  C^ham^  nor  any  entry  of  the  baptism  of  any  person  bearing  his  name. 
Assuming  that  in  this  case  there  w*as  some  evidence  for  the  sessions  to  presume 
that  the  pauper  was  settled  in  Chatham^  it  was  a  question  of  fact  for  their  decision. 
The  pauper  was  relieved  in  Trowbridge  as  well  as  in  Chatham^  and  the  pre- 
emption is,  that  the  relief  given  in  Chathafn  was  given  to  him  as  casual  poor, 
Md  not  as  a  person  settled  in  the  parish.  It  was  for  the  sessions  to  draw  their 
«wn  conclusion  from  the  evidence,  and  having  done  so,  this  Court  will  not  dis- 
turb their  decision. 

MerewetheTj  Serjt.  It  is  now  too  clearly  established  by  Rex  v.  Chatham  (d)^ 
to  he  disputed,  that  relief  given  to  a  pauper  resident  within  the  relieving  parish, 
18  not  evidence  of  a  settlement  in  that  parish.  But  this  case  is  distinguishable 
^roin  that.  The  parish  officers  of  Chatham  not  only  continued  to  relieve  the 
pauper  for  a  great  lent^h  of  time,  but  af\er  he  had  ceased  to  reside  in  Chatham^ 
he  returned  on  two  different  occasions,  and  was  not  only  relieved  by  the  parish, 
hut  had  money  given  him  to  go  elsewhere.  That  money  was  intended  to  sup- 
port him  afler  he  had  lefl  the  parish,  and  was  in  eflect  the  same  thing  as  if  the 
parish  officers  had  relieved  him  while  he  was  resident  in  another  parish.  In  the 
♦2551  ^^^^^^^^^!f  ^-  Broughton  («),  Hblt^  C,  J.  said, "  where  a  child  *if 
^  first  known  to  be,  that  parish  must  provide  for  it  till  it  find  another;" 
that  learned  Judge  seems,  therefore,  to  have  thought  that  that  was  sufficient  to 
f***©  a  presumption  that  he  was  settled  in  that  parish  by  birth.  He  may  he 
I  i^'timate,  and  in  that  case  would  gain  a  settlement  by  birth. 

(«)  9  East^  27.  {b)  8  East^  408.  (0  S  B.  4*  C.  608. 

{d)  8  J&M#,  498.  («)  Comhsrback,  364. 
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Baylet,  J.  If  the  decision  in  the  ease  of  lUz  v.  OhatJiam{a)^  establishes 
as  a  principle  of  law,  that  the  bare  fact  of  giving  lelief  to  a  pau|)er  while  he  is 
resident  within  a  parish,  is  no  evidence  that  he  was  settled  there,  it  is  manifest 
that  the  facts  proved  in  this  case  could  lead  to  no  other  legitimate  conclusion, 
than  that  which  the  sessions  have  drawn  from  them.  It  is  not  necessary  to 
decide  in  this  case,  whether  the  giving  relief  to  a  party  resident  within  a  parish, 
may  or  may  not  under  certain  circumstances  he  evidence  from  which  the 
sessions  may  conclude  that  the  party  so  relieved  was  settled  in  the  relieving 
parish.  For  assuming  that  there  was  some  evidence  in  this  case  to  warrant 
such  a  finding,  it  was  for  the  sessions  to  draw  their  own  conclusion  from  the 
whole  evidence.  They  have  done  so,  and  I  think  there  is  nothing  stated  in  this 
case  to  warrant  us  in  saying  that  their  conclusion  is  wrong.  It  appears  that 
the  pauper  first  recollected  himself  in  the  workhouse  at  Chalhamy  and  being  in 
the  workhouse  at  CJuUham^  the  parish  officers  of  that  parish  were  bound  to 
maintain  him  until  they  could  ascertain  where  his  settlement  was^  and  that 
might  be  a  very  difficult  matter.  The  relief  given  under  such  circumstances, 
was  no  evidence  that  the  pauper  was  settled  in  the  parish,  because  the  parish 
officers  were  "^bound  by  law  to  maintain  him  until  tliey  could  ascertain  r*25A 
where  his  settlement  was.  It  is  true  that  the  pauper  on  two  occasions  ^ 
returned  to  Quttham^  and  was  not  only  relieved  by  that  parish,  but  had  money 
given  to  him  to  take  him  back  to  Tfoiiifbridge^  which,  it  has  been  said,  was 
equivalent  to  relieving  him  while  resident  in  another  parish.  Relief  given  to 
a  pauper  while  he  is  resident  in  another  parish,  is  a  distinct  acknowledgment 
by  the  relieving  parish,  that  they  believe  him  to  be  settled  there.  But  giving 
the  pauper  money  to  enable  him  to  remove  to  Tmwbndgey  was  no  acknow- 
ledgment by  CSkOtkam  that  he  was  settled  there.  Assuming,  therefore,  that  it 
was  questionable  upon  the  evidence,  whether  the  relief  was  given  to  the  pauper 
as  a  settled  inhabitant  or  not,  and  that  the  sesvioDs  might  have  inferred  that  the 
pauper  had  been  relieved  by  Chatham^  because  he  was  settled  there,  that  was 
not  a  necessary  conclusion.  Being  a  question  of  fiiet,  it  was  for  the  sessions  to 
draw  their  conclusion,  and  I  cannot  say  that  their  decision  is  wrong.  The 
mere  fact  of  the  pauper's  having  first  remembered  himself  \n*Chathafn^  when 
he  was  four  or  five  years  of  isge,  is  not  any  evidence  of  his  having  been  bom  in 
that  parish.  Upon  the  whole,  I  think  that  the  sessions  have  drawn  the  proper 
conclusion  from  the  evidence,  and  that  their  order  must  be  confirmed. 

Order  of  sessions  confinned. 

<a)  g  JBm^ ,  49& 
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Where  a  land-owner  suffered  the  pubfi^  to  use,  for  several  years,  a  road  through  his  estate 
for  all  purposes,  except  that  of  carryimj^  coaFs :  HeM,  that  this  was  either  a  limited  dedi- 
cation of  the  road  to  the  pahlic  or  no  dedication  at  aft,  but  only  a  licence  revocabte;  and 
that  a  person  carrying  coafs  along  the  rood  after  notice  not  to  do  so,  was  a  trespasser. 

Semble,  That  there  n»y  be  a  limited  dedication  of  a  highway  to  the  poblie. 

Trespass  for  breaking  and  enterinsr  the  plaintifTs  close  with  carts  and  horses, 
and  breaking  posts  and  chains.  Plea,  first,  not  guilty.  Secondly,  a  public 
highway  over  the  locus  in  quo,  and  that  the  posts  and  chains  were  wrongfully 
placed  there  by  the  plaintiff.  Replication,  traversing  the  highway  and  new 
assignment  of  trespasses  extra  viam  with  carts  laden  with  coals.  Plea,  a 
public  highway  over  the  locus  in  quo,  for  carts  laden  with  coals,  and  uwwe 
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thereoo.  At  the  trial  before  Garrcw^  B.,  at  the  Stafford  Lent  assizes,  1827,  it 
appeared  in  evidence,  that  in  the  month  of  February  1820,  several  persons 
residing  at  Lane  Enid^  being  anxious  to  open  a  communication  between  that 
place  and  Wesion  Cbynetfj  sent  a  petition  to  the  plaintiff  (who  had  lands  lying 
between  those  two  places)  for  his  concurrence.  The  plaintiff's  agent  wrote  and 
seat  to  several  of  the  petitioners  an  answer  containing  the  following  observa- 
tioDs:  '*  It  must  not  be  forgotten,  that  Lord  Stafford's  estate,  through  which  the 
projected  road  is  wished  to  be  carried,  is  full  of  coals  open  to  the  market,  and 
ia  course  of  being  worked.  Under  these  circumstances,  his  Lordship  considers 
the  conveyance  through  this  estate,  of  coals  belonging  to  other  proprietors,  to 
be  quite  inadmissible,  and  if  any  road  is  opened,  he  will  expect  that  a  prohi* 
bition  of  the  carriage  of  such  coals  through  his  estate  shall  be  part  of  the  plan. 
It  will,  of  course,  be  understood  that  Lord  Stafford  considers  the  other  land* 

*2581  ^^^^'^  ^'^y  6>^^i^l^  ^  ^^y  *(^  same  prohibition  on  the  conveyance  of 
-'  coals  tJirough  their  estates,  which  it  appears  necessary  to  stipulate  for 
io  bis  own  case.**  A  comrounioation,  signed  by  several  inhabitants  of  Lane  Endj 
fia}ing  that  they  ahould  be  glad  to  have  the  road  made  upon  the  terms  above 
mentioned,  was  afterwards  tent  to  the  plaintiff's  agent.  The  road  was  accor- 
dingly comaieiiced ;  that  part  of  it  which  ran  through  the  plaintiff's  estate  was 
made  by  him  at  his  own  expense,  the  residue  was  made  under  the  superintend* 
eoce  of  the  surveyor  of  the  lughways,  and  paid  for  by  subscription.  None  of  the 
other  land-owners  insisted  upon  any  prohibition  as  to  coal-carts  passing  through 
their  estates.  The  road  was  completed  and  opened  to  the  public  in  Octcber 
1820.  About  a  year  afler,  the  plaintiff  caused  two  posts  to  be  erected,  one  at 
each  side  of  ttie  road  runniog  through  his  estate,  and  to  one  of  these  a  chain 
was  attached.  Seveml  instances  were  proved,  in  which  a  servant  of  the  plain- 
jff  had,  by  the  directions  of  his  agent,  stopped  coal-carts  passing  along  that 
pait  of  the  road,  by  patting  the  chain  across  it.  In  1826,  the  driver  of  a  coal- 
cart  being  stopped,  broke  the  chain  by  direction  of  the  defendant,  and  passed 
along  the  road,  through  the  plaintiff's  estate,  and  for  this  alleged  trespass  the 
action  was  commenced.  On  the  part  of  the  defendant,  many  instances  were 
proved,  in  which  coal-carts  had  paMed  along  the  road  in  question  without  inter- 
ruption, and  it  did  not  appear  that  carts  or  carriages  of  any  other  description  had 
ever  been  interrupted.  It  was  also  proved  that  the  plaintifTs  steward,  when 
applied  to  on  the  subject  of  repairing  this  part  of  the  road,  replied  that  Lord 
Stafford  would  have  nothing  more  to  do  with  it,  and  that  the  parish  might  re- 
pair it  or  sufier  it  to  be  indicted.  It  was  afterwards  repaired  at  the  expense  of 
•nen-i  the  paHsh,  and  statute-diity  was  *done  upon  it.  Upon  this  evidence  for 
^  the  defendant,  it  was  contended  that  by  throwing  open  the  road  to  the 
public  for  a  whole  year  without  putting  up  a  chain,  the  plaintiff  had  dedicated 
it  to  them  for  all  purposes,  and  that  he  could  not  afterwards  restrict  the  uses  of 
it.  Or  if  that  were  not  so,  still  that  the  suffering  the  toad  to  be  repaired  by  the 
surveyor  of  the  highways,  at  the  expense  of  the  parish,  amounted  to  an  aban- 
donment of  the  restriction  upon  the  original  dedication.  The  learned  Judge  told 
the  jury  that  a  dedication  to  the  public  for  a  year  was  a  dedication  in  the  eye 
of  the  hiw,  and  that  if  there  was  a  dedioation,  the  agreement  could  not  bind 
the  public  rights.  And  he  left  it  Io  them  to  say  whether  there  was  a  dedication. 
Under  this  direction  the  jury  found  a  verdict  for  the  defendant,  but  the  learned 
Judge  gave  the  plaintiff  leave  to  move  to  enter  a  verdict  in  his  favour  for  l5., 
it  the  Court  should  think  him  entitled  to  recover  upon  the  case  as  proved  at 
the  trial.  A  rule  nisi  for  that  puipose  was  obtained  in  Easier  term ;  against 
which 

Jervu^  and  RusseO  Serjt.,  showed  cause.  There  are  two  questions  in  this 
case,  first.  Whether  the  plaintiff  could  make  the  exception  in  question  ?  as  he 
clearly  intended  to  make.the  road  public  sub  modo.  There  is  no  instance  of 
nich  a  restricted  public  highway.  [Hdroydy  J.  Could  not  the  plaintiff  give  a 
public  road  for  certain  purposes  only,  ex.gr.  for  a  footway!]     Yes,  but  then  he 
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could  not  exclude  any  persons  on  (bot ;  so  here,  having  made  a  road  puUic  for 
horses  and  carts,  he  cannot  exclude  any  carts.  The  next  question  is,  Whether 
the  restriction,  if  it  could  hy  law  exist,  was  not  in  fact  abandoned  ?  It  appeared 
that  the  plaintiff's  agent,  when  spoken  to  as  to  the  state  of  the  road,  and 
^some  threat  of  indictment,  declared  the  plaintiflT  would  have  nothing  more  r^nfio 
to  do  with  it ;  that  the  parish  might  repair  or  sufier  it  to  be  indicted,  as  ^ 
they  thought  fit.  That  was  a  clear  relinquishment  to  the  parish  of  all  right  ia 
the  road  ;  and  the  surveyor  of  the  highways  from  that  time,  with  the  knowledge 
of  the  plaintiff's  agent,  always  repaired  the  road,  apd  caused  statute-duty  to  be 
done  upon  it. 

Taunton  and  Qxmphell  contriL,  were  stopped  by  the  Court. 

Batlby,  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  If  in  law 
there  can  be  a  partial  dedication  of  a  highway  to  the  public,  it  seems  to  me  that 
the  road  in  question  was  so  dedicated.  I  am  disposed  to  think  that  there  may 
be  such  a  dedication,  but  if  not,  then  in  this  case  there  was  no  dedication  at  all. 
The  defendant  contends,  that  there  was  a  general  dedication ;  but  looking  at 
the  whole  of  the  evidence,  it  is  impossible  to  say  that  the  plaintiff  ever  intended 
so  to  give  the  road.  The  public  must  take  secundum  formam  doni ;  if  they 
cannot  take  according  to  that,  they  cannot  take  at  all.  Neither  was  there  any 
sufficient  evidence  of  a  subsequent  unrestricted  dedication  to  the  public.  User 
IS  evidence  of  dedication,  but  it  is  evidence  only ;  and  most  of  the  instances  in 
which  coal-carts  had  been  stopped  had  occurred  during  the  two  years  next 
before  the  trial. 

HoLROTD,.  J.  I  am  of  opinion  that  the  public  have  no  right  to  the  road  in 
question,  except  according  to  the  grant  of  Lord  SUijfordy  to  be  proved  either  by 
user  or  by  the  letter  of  his  agent.  In  principle  I  see  no  'objection  to  a  r*oAi 
partial  dedication :  and,  at  all  events,  the  right  given  cannot  be  more  ex-  ^ 
tensive  than  the  gift  imports.  If  a  restriction  cannot  by  law  exist  as  to  a  public 
way,  then  the  grant  was  only  a  licence  revocable.  Perhaps,  indeed,  an  user  of 
the  way  beyond  the  restricted  right  might  not  make  an  innocent  party  a  tres- 
passer ;  for  the  sufl^rance  of  such  more  extensive  user,  without  objection,  would 
be  evidence  of  licence.  But  in  this  case  there  was  no  such  licence,  and,  there- 
fore, the  plaintiff  is  entitled  to  recover. 

LnTLBOAue,  J.  I  entertain  some  doubt  as  to  the  possibility  of  making  a 
partial  dedication ;  but,  at  all  events,  there  was  not  in  this  case  any  evidence  of 
a  general  dedication,  and  therefore  the  plaintiff  is  entitled  to  have  the  verdict 
entered  in  his  favour. 

Rule  absolute  (a). 

(«)  See  RoheHt  v.  Karr^  1  Camph.  282,  n.    R$x  v.  Th4  ImhaUtMU*  of  NoHkamptotuhif^ 
2M.6rS.  362. 


REED  V.  DEERE. 

Where  a  party  declared  upon  two  written  agreements,  by  the  second  of  which  t'aristions 
were  made  in  the  first,  and  there  were  also  counts  upon  each  separately ;  and  it  appeared, 
when  the  instrnments  were  produced  in  evidence  by  the  plaintiff,  that  the  first  only  was 
stamped :  Held,  that  the  second  could  not  be  read  in  evidence  to  support  the  plaintiff's 
case,  but  might  be  looked  at  in  order  to  ascertain  whether  the  first  was  altered  by  it,  and 
that,  therefore,  the  plaintiff  could  not  exclude  the  second  agreement  and  proceed  upon 
the  counts  setting  out  the  first  only. 

Assumpsit.     The  declaration  stated,  that  on,  &c.  at,  &c.  it  was  agreed  by  and 
between  the  plaintiff  and  defendant  to  refer  two  causes,  in  one  of  which  Heed 


261]  7  Barnewall  &  Cresswell.  123 

was  plaintiff*  and  Deere  defendant,  and  in  the  other  iSee^^  was  plaintiff,  and  Deere 
and  one  Chok  defendants,  to  A,  B.  on  the  usual  terms,  and  that  the  costs  should 
*2fi21  ^^  ^°  ^^  discretion,  and  the  reference  should  he  made  a  rule  of  court 

^  in  the  usual  manner ;  and  allerwards,  to  wit,  on,  &c.  it  was  further 
agreed  between  the  said  parties,  that  all  costs  should  be  in  the  arbitrator's 
discretion,  and  that  the  parties  should  abid^  by  the  arbitrator's  decision,  touching 
the  subject-matters  of  the  said  two  actions,  and  what  he  should  see  fit  to  be  done 
by  the  parties  thereto  respectively,  so  that  his  award  should  be  made  on  or  before 
tbe  first  day  of  Miehadmoi  term  then  next,  or  such  further  day,  not  exceeding 
the  first  day  of  Hilary  term  then  next,  as  the  arbitrator  might  appoint.  Breach, 
that  defendant  revoked  the  authority  of  the  arbitrator,  whereby  plaintiff  lost  the 
benefit  of  great  expenses  incurred  by  him  in  preparing  to  proceed  upon  the  refe- 
rence. There  was  another  count  stating  the  first  agreement  only,  and  others 
stating  generally  that  the  parties  had  agreed  to  refer  certain  matters  in  dUierence, 
and  that  the  defendant  aAerwards  revoked  the  arbitrator's  authority.  Plea,  the 
general  issue.  At  the  trial  before  Bosanquet^  Seijt.,  at  the  Herrford  Spring  assizes, 
1827,  on  behalf  of  the  plaintiff  a  letter  was -produced  written  by  the  defendant, 
wherein  he  said,  ^*  I  consent  to  the  causes  (those  mentioned  in  the  declaration) 
being  referred  to  A.  B.  in  the  usual  terms,  and  the  costs  to  be  in  his  discretion, 
and  the  reference  to  be  made  a  rule  of  court  in  the  usual  manner."  The  plain- 
tiff's attorney  sent  an  answer  accepting  the  proposal,  and  this  was  stamped  with 
an  agreement-stamp.  The  defendant  and  the  attorney  for  the  plaintiff  aAer- 
wards met  before  the  arbitrator,  and  then  indorsed  and  signed  upon  the  back  of 
the  letter  above  mentioned,  written  by  the  defendant,  the  second  agreement 
taoqi  stated  in  the  first  count  of  the  declaration.  Thiswas  not  stamped.  *Camp» 

J  hell^  for  the  defendant,  contended,  that  this  second  agreement  varied 
materially  from  the  first,  and  could  not  be  read  in  evidence  for  want  of  a  stamp; 
and  that  tbe  first  agreement  could  not  support  the  action,  that  having  been  put 
an  end  to  by  the  second.  For  the  plaintiff  it  was  contended,  that  he  might  rely 
upon  the  count  stating  the  first  agreement  only.  The  learned  Judge  being  of  a 
diflerent  opinion,  directed  a  nonsuit.  In  Easier  term  a  rule  nisi  for  a  new  trial 
was  granted;  and  now 

Campbell  showed  cause.  The  decision  of  the  learned  Judge  at  the  trial  was 
perfectly  correct.  The  counsel  for  the  plaintiff  produced  both  the  agreements 
in  support  of  the  action ;  the  second  was  not  allowed  to  be  read  for  want  of  a 
stamp.  Then  he  contended  for  a  right  to  rest  his  case  upon  the  first  agreement 
alone ;  but  as  a  second  had  been  produced,  which,  in  the  opinion  of  the  learned 
Judge,  varied  materially  from  the  first,  the  plaintiff  was  in  the  same  situation  as 
if  that  first  agreement  had  never  been  made.  Suppose  the  plaintiff  had  recovered 
upon  the  first  agreement,  then  by  stamping  the  second  he  would  have  been  in  a 
situation  to  maihtain  another  action.  HiU  v.  PaUen  (a)  is  directly  in  point. 
{^Bayley^  J.  There  the  party  declared  upon  the  policy  as  altered.]  Another 
action  was  afterwards  brought  by  HilTs  Assignees  v.  Fatten  (b)^  describing  the 
policy  as  it  stood  before  the  alteration,  but  the  result  was  the  same. 

RusseS^  Serjt.,  contri.  An  instrument  altered  whilst  in  fieri  requires  only 
*2641  ^^^  stamp.     [Halroyd^  J.     The  second  ^letter  accepting  the  proposal 

-^  for  a  reference  made  it  binding ;  it  was,  therefore,  no  longer  in  fieri.] 
Then  the  plaintiff  had  a  right  to  go  upon  the  first  agreement,  and  the  defendant 
<^ld  not  have  the  second  read  in  evidence  to  show  that  it  varied  from  the  first, 
because  it  was  not  stamped.  In  Robson  v.  Hall  (c)  an  agreement  to  make  a 
^  was  produced  in  evidence  duly  stamped  :  it  appeared  that  aAer  the  agree- 
tnent  was  made,  the  parties  wrote  upon  it  that  they  agreed  to  double  the  bet : 
this  was  held  to  be  a  new  agreement  requiring  a  new  stamp  ;  but  the  paper  was 
'^ved  as  evidence  of  the  first  agreement,  and  upon  that  the  plaintiff  recovered. 
[Hoiroydj  J.     That  might  be  treated  as  two  distinct  bets,  each  of  which  required 

(«)  8  East^  373.         (5)  1  Camph.  73.     9  East,  351,         (e)  PsaJh,  N.  P.  C.  137. 
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a  stamp,  but  the  first  was  not  varied  by  the  second.]  The  case  of  Hill  v. 
FaUe/i  has  already  been  distinguished  from  the  present ;  and  in  French^  Assignee 
of'  Hilly  V.  PaUen  (a)  Lord  EUenborough  treated  the  policy  as  defar^ed,  and 
altogether  destroyed,  so  that  no  stamp  could  render  it  available. 

Baylbv,  J.  I  am  of  opinion  that  the  nonsuit  in  this  case  was  right.  In 
French  v.  FaUett  it  was  established,  that  if  the  parties  to  an  agreement,  after 
they  have  signed  it,  introduce  an  alteration  which  cannot  be  read  in  evidence  for 
want  of  a  stamp,  still  the  old  agreement  is  at  an  end.  There  the  alteration  was 
upon  the  face  of  the  instrument,  here  upon  the  back  of  it ;  but  that  does  not  ap- 
pear to  make  any  material  distinction  ;  for  if  the  Judge  sees  that  the  first  agree- 
ment  has  been  determined,  he  may  act  upon  that  knowledge.  It  would  be  against 
the  policy  of  the  revenue  laws  to  allow  a  party  in  such  a  case  to  resort  to  the 
first  agreement.  It  has  'been  argued  that  there  might  be  two  agreements  tmak 
subsisting,  and  that  the  plaintiff  had  a  right  to  rely  upon  either  that  was  '- 
in  a  condition  to  be  read.  But  if  they  are  inconsistent,  one  must  supersede  the 
other.  Now  the  original  agreement  left  the  time  for  making  the  award  unlim 
ited,  and  that  was  fixed  by  the  second.  Putting  aside  all  consideration  of  the 
stamp  laws,  the  first  agreement  was  no  longer  in  force  after  the  second  had  been 
made. 

HoLRovD,  J.  I  am  of  the  same  opinion.  According  to  the  judgment  of 
Le  Blanc f  J.,  the  case  of  French  v.  Fatten  differs  in  one  respect  from  this.  He 
observes,  that  the  alteration  was  made  upon  the  very  face  of  the  instrument  i 
and  proceeds,  ^*  I  cannot  say  that  it  is  the  same  thing  as  if  the  memorandum  had 
been  written  on  a  di^rent  instrument.'*  But  it  seems  to  me  that  as  soon  as  it 
appeared  on  the  plaintiff's  case  that  some  further  arrangement  had  been  made 
afler  the  first  agreement  was  signed,  he  was  bound  to  show  what  that  new  ar- 
rangement was,  in  order  to  prove  that  the  old  agreement  was  still  in  force.  It 
has  been  urged  that  the  new  agreement  could  not  be  received  in  evidence  at  all, 
either  for  or  against  the  plaintiff.  But  although,  under  such  circumstances,  the 
Court  cannot  notice  the  particulars  of  the  agreement,  it  may  take  notice  that  an 
agreement  has  been  meuie  relating  to  the  subject-matter  of  the  action.  It  is 
every  day's  practice,  when  a  witness  gives  parol  evidence  of  a  contract,  to  ask, 
whether  it  was  reduced  into  writing  ?  If  he  says  it  was,  the  Court  must  take 
notice  of  the  existence  of  that  writing,  and  require  it  to  be  produced.  And  if  it 
be  not  stamped  it  cannot  be  read  in  evidence,  and  the  plaintiff's  case  fails. 

*LiTTLBDALB,  J.  The  tcrms  of  the  first  agreement  were  qualified  by  r#oAg 
the  second.  Then  the  first  agreement  taken  by  itself  is  at  an  end.  As  '- 
to  the  alteration  not  being  upon  the  face  of  the  instrument,  I  cannot  understand 
how  it  makes  any  difference  whether  the  alteration  is  so  made,  or  upon  another 
part  of  the  same  paper,  or  upon  a  difllerent  paper.  The  effect  is  the  sanoe  in 
each  case.  Then,  as  to  looking  at  the  second  agreement,  the  Court  may,  in  all 
cases,  so  far  allow  parol  evidence  of  a  written  agreement  as  to  ascertain  that  it 
relates  to  the  subject-matter  in  discussion.  If,  indeed,  a  plaintiff  gets  through 
his  case  without  giving  the  defendant  any  opportunity  of  mentioning  the  written 
agreement,  the  latter  must  produce  it,  and  he  cannot  avail  himself  of  it  unless  it 
be  duly  stamped. 

Rule  discharged. 

<a)  1  C«nf4.  73. 
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DE  BEAUVOIR  v.  WELCH  and  another. 

By  the  general  tarnpike  act,  3  O.  4,  «.  126,  #.  86,  it  ib  enmcted,  **  That  after  any  new  road 
abill  be  completed,  the  landa  or  grooads  eoostituting  any  former  roads  or  road,  or  m 
mach  and  such  part  or  parts  thereof,  as  in  the  judgment  of  the  trustees  may  thereby  be- 
come useless  or  unnecessary,  shall  and  may  be  stopped  up,  and  discontinued  as  public 
highways  (unless  leading  over  some  moor,  heath,  common,  uncultivated  land,  or  waste 
groaod,  or  to  some  church,  mill,  village,  town  or  place,  lands  or  tenements,  to  which 
such  new  road  does  not  immediately  lead,  and  which  may  tnerefore  be  tteHned  yrop§r  ta 
be  kept  opea,  either  as  a  public  or  private  way  or  ways,  for  the  use  of  any  inhabitant  at 
large,  or  any  individual  or  individuals) :"  Held,  that  the  exception  did  not  tske  away 
from  the  trustees  the  power  of  stopping  up  the  roads  therein  mentioned,  but  left  them  at 
their  discretion  to  do  so  or  not,  ana,  therefore,  that  the  trustees  might  stop  up,  and  give 
up  to  the  owner  of  the  adjoining  land  an  old  road  leading  to  a  church,  &c.,  to  which  tha 
new  rosMl  did  not  immediately  lead. 

TSB8PA68  for  destroying  gates  and  fences.    Pleas,  first,  not  guilty.  Secondly, 

public  right  of  foot  and  carriage  way  over  the  locus  in  quo.     Issue  thereon.   At 

*2671  ^^  ^^'  before  Burroughs  J.,  at  the  Berkshire  Summer  ^assizes  in 

-I  1 826,  the  plaintiff  had  a  verdict  subject  to  the  opinion  of  this  Court  on 

the  (bl lowing  case  : 

The  locus  in  quo  had  formed  a  part  of  an  old  turnpike  road,  leading  from  the 
south  end  of  Bokock  Lane^  in  the  Bath  road,  to  Hogmoor  Coppice^  on  the  way 
towards  J\ingboum,    It  was  bounded  on  both  sides  by  lands,  which,  with  the 
exception  of  two  fields,  belonged  to  the  plaintiff.     In  1825,  the  trustees  of  this 
road  formed  a  new  line  of  road  from  the  south  end  of  Bostock  Lane  to  Hogmoor 
Coppice^  over  the  plaintiff's  lands.     AAer  the  new  road  was  opened  to  the 
public,  they  made  an  order,  dated  the  6th  of  February  1826,  that  so  much  of 
the  old  turnpike  road  leading  from  the  south  end  o{  Bostock  Lane  towards  Hog^ 
moor  Coppice^  as  lay  between  the  point  at  which  the  said  old  turnpike  road 
touched  the  road  leading  from  Reading  towards  Speenliamlandy  and  the  point 
ot  which  the  said  old  turnpike  road  touched  the  road  leading  from  the  said 
Reading  and  Speenhamland  roads  towards  Bradjieldj  and  containing  in  length 
four  furlongs,  twenty-nine  poles,  and  three  yards,  or  thereabouts,  and  so  much 
of  the  said  old  turnpike  road  as  lay  between  the  point  at  which  the  same  road 
touched  the  said  before-mentioned  road  leading  towards  Bradfieldi  and  the  point 
Bt  which  the  said  old  turnpike  road  touches  the  road  leading  by  the  parish 
church  of  Englefieldy  towards  Theale^  and  containing  in  length  three  furlongs 
and  ten  poles,  or  thereabouts,  and  also  so  much  of  the  said  old  turnpike  road  as 
lay  between  the  point  at  which  the  same  road  touched  the  road  leading  from 
the  parish  church  of  Engkfield,  towards  North  Street^  and  the  point  at  which 
the  new  line  of  turnpike  road  crossed  the  said  old  turnpike  road,  and  containing 
*2681  ^"  Idgth  seven  furlongs  and  *six  poles,  or  thereabouts,  should  be  stopped 
-'  up,  and  wholly  discontinued  to  be  used  as  a  highway,  and  that  the 
several  pieces  of  old  turnpike  road  so  ordered  to  be  stopped  up,  should  be  given 
up  to  the  plaintiff,  the  owner  of  the  adjoining  lands,  pursuant  to  the  agreement 
of  the  same  date  between  them.     By  this  agreement,  afler  reciting  the  above 
order,  the  trustees  agreed  to  give  up  to  the  plaintiff  so  much  of  the  old  road  as 
was  ordered  to  be  stopped  up  in  exchange  for  his  lands  occupied  by  the- new  line 
of  road.     Possession  of  the  old  road  was  afterwards  given  to  the  plaintiff  by  the 
trustees.    The  distance  from  the  south  end  of  Bostock  Lane  to  Hogmoor  Cop- 
pKe^  was  thirty-six  poles  less  by  the  new  than  the  old  road.     The  distance 
from  the  defendant  Welch's  house  at  Englefield,  to  Till  Mill,  at  which  the 
inhabitants  of  Englefield  had  been  accustomed  to  grind  their  corn,  was  con- 
siderably increased  by  the  stoppage  of  the  old  road.     The  distance,  also,  of  tho 
^T^i^  o^  Englefeld  itself  from  the  Bath  road  was  increased  by  the  stoppage; 
and  the  distance  from  the  houses  of  several  parishioners  of  Englefield  to  the 
parish  church  was  also  rendered  considerably  greater.     On  the  10th  March 

L* 
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1626,  the  alleged  trespasses  were  committed,  in  order  to  assert  a  continuing 
right  of  way  over  the  locus  in  quo. 

Ih/nohUt  for  the  plaintiff.  The  trustees  had  such  a  general  jurisdiction  over 
the  subject-matter  as  authorized  them  to  make  the  order.  By  the  3  G.  4,  c.  126, 
s,  83(a),  *the  trustees  of  every  turnpike  road  are  empowered  from  time  fmaq 
to  time  to  divert,  shorten,  vary,  o&er,  and  improve  the  course  of  any  '- 
road  under  their  care.  By  •section  84,  they  are  empowered  to  treat  for  rtoro 
the  purchase  of  lands  necessary  for  diverting,  altering,  and  improving  ■- 
any  such  road.  By  section  86,  af\er  a  new  road  is  completed,  the  old  one  may 
be  stopped  up  and  discontinued  as  a  public  highway,  except  in  certain  cases 
therein  mentioned.  And  the  6rst  question  is,  whether  the  exception  absolutely 
ousted  the  trustees  of  their  general  power  to  stop  up  roads  in  the  particular  caaes 
there  specified,  of  a  road  to  a  church,  mill,  &c.  That  section  provides,  *'  that 
af\er  such  new  road  shall  be  completed,  the  lands  constituting  any  former  roads, 
&c.  or  such  part  thereof,  as  in  ih^  judgment  of  the  trustees  may  thereby  become 
useless  or  unnecessary,  shall  or  may  be  stopped  up  and  discontinued  as  public 
highways  {unless  leading  over  some  moor,  heath,  common,  uncultivated  land  or 

(a)  The  3  (?.  4,  «.  126,  «.  83,  enacts,  "  That  it  ahall  be  lawful  for  the  trnstees  or  commis- 
sioners of  every  turnpike  road,  and  they  are  thereby  fully  authorized  and  empowered,  from 
time  to  time,  to  make,  divert,  shorten,  vary,  alter,  and  improve  the  course  or  path  of  any 
of  the  several  and  respective  roads  under  their  care  and  management,  or  of  any  part  or 
parts  thereof,  and  to  divert,  shorten,  vary,  alter,  and  improve  the  course  or  path  of  any  of 
the  said  several  and  respective  roads,  through  or  over  any  commons,  or  waste-grounds,  or 
uncultivated  lands,  without  making  satisfaction  for  the  same;  and  also  through  or  over  any 
private  lands,  tenements,  or  hereditaments,  tendering  and  making  satisfaction  to  the  owners 
thereof,  and  persons  interested  therein,  for  the  damage  they  shall  sustain  thereby.*' 

Sect.  86  enacts,  "  That  after  any  new  road  shall  be  completed,  the  lands  or  grounds  con  ■ 
stituting  any  former  roads  or  road,  or  so  much  and  such  part  or  parts  thereof  as  in  the  judg- 
ment of  the  said  trustees  or  commissioners  may  thereby  become  useless  or  unnecessary, 
[or]  L'l  shall  or  may  be  stopped  up  and  discontinued  as  public  highways,  (unless  leading 
over  some  moor,  heath,  common,  uncultivated  land,  or  waste  ground,  or  to  some  church, 
mill,  village,  town  or  place,  lands  or  tenements,  to  which  such  new  road  or  roads  doth 
not  or  do  not  immediately  lead,  and  which  may  therefore  be  deemed  proper  to  be  kept  open, 
either  as  a  public  or  private  way  or  ways,  for  the  use  of  any  inhabitant  at  large,  or  any 
individual  or  individuals,)  and  shall  be  vested  in,  and  shall  and  may  be  sold  and  conveyed 
by  the  said  trustees  or  commissioners  in  the  manner  herein  mentioned,  for  the  best  price 
that  can  be  gotten  for  the  same ;  and  the  money  arising  by  such  sale  shall  be  applied  for  the 
purposes  of  the  act,  for  repairing  and  maintaining  such  turnpike  road." 

Sect.  88  enacts,  **  That  when  any  turnpike  road  shall  be  diverted  or  turned,  and  the  new 
road  shall  be  made  and  completed,  such  new  road  shall  be  in  lieu  of  the  old  road,  and  ahall 
be  subject  to  the  said  provisions  and  regulations  in  any  act  of  parliament  contained,  or  other- 
wise, to  which  the  old  road  was  subject,  and  shall  be  deemed  and  taken  to  be  a  common 
highway,  and  shall  be  repaired  and  maintained  as  such ;  and  the  old  road  shall  be  stopped 
up,  and  the  land  and  soil  thereof  shall  be  sold  by  the  trustees  or  commissioners  to  some 
person  or  persons  whose  lands  adjoin  thereto,  as  hereinafter  mentioned,  with  regard  to 
pieces  of  ground  not  wanted;  but  if  such  old  road  shall  lead  to  any  lands,  house,  or  place, 
which  cannot,  in  the  opinion  of  the  said  trustees  or  commissioners,  be  conveniently  accom- 
modated with  a  passage  from  such  new  road,  which  they  are  hereby  authorized  to  order 
and  lay  out  if  they  find  it  necessary,  then,  and  in  such  case,  the  old  road  shall  be  sold, 
but  subject  to  the  right  of  way  and  passage  to  such  lands,  house,  or  place  respectively,  ac- 
cording to  the  ancient  usage  in  that  respect." 

By  4  G.  4,  r.  95,  5.  87,  it  is  enacted,  '<  That  if  any  person  shall  think  himself  aggrieved 
by  any  order,  judgment,  or  determination  made,  or  by  any  matter  or  thing  done,  by  any 
justice  or  justices  of  the  peace,  or  by  any  tniatees  or  commissioners  of  any  turnpike  road,  in 
pursuance  of  this  act  or  the  said  recited  act,  or  any  local  act  for  making,  repairing,  or  main- 
taining any  turnpike  road,  (except  where  the  order,  iudgment,  or  determination  of  any  such 
justice  or  justices,  trustees  or  commissioners,  are  hereby  declared  to  be  final  and  conclu- 
sive, and  except  under  the  particular  circumstances  heremafter  mentioned,)  and  for  which 
no  particular  method  of  relief  bath  been  already  appointed,  such  person  may  appeal  to  the 
justices  of  the  peace  at  the  next  general  or  quarter  sessions  of  the  peace  to  be  held  for  the 
county,  &c.,  wherein  the  cause  of  such  complaint  shall  arise:  provided  always,  that  no  ap- 
peal shall  be  allowed  against  any  conviction  for  any  penalty  or  forfeiture  which  shall  not 
exceed  the  sum  of  forty  shillings." 

• 

V)  Sic  in  the  statute,  apparently  interpolated  by  mtstake. 
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waste  ground,  or  to  some  churchy  mUl^  viUage^  &c.  to  which  8ucn  new  road 
doth  not  immediately  lead,  and  which  may  tii/trefort  he  deemed  proper  to  be  kept 
te^l^  open  either  as  a  public  or  private  way  *(br  the  use  of  any  inhabitant  at 
-I  large,  or  any  individuaP*).  This  clause  is  not  imperative  on  the  trustees, 
or  in  restraint  of  their  general  power  to  stop  a  turnpike  road  on  completing  a 
new  one,  but  is  merely  directory  to  them  in  the  exercise  of  such  power  in  the 
particular  instances  there  enumerated.  It  will  be  contended,  that  the  exception 
beginning  with  the  word  ufdess  is  absolute,  and  that  as  the  new  line  of  road 
do^  not  lead  immediateiy  from  the  defendant's  house  to  7W  Milly  this  case 
falls  within  it.  But  if  such  is  the  true  construction  of  this  clause,  no  part  of  any 
old  turnpike  road  leading  over  any  moor,  &c.  or  to  any  mill,  &c.  could  be 
stopped.  For  if  such  a  road  be  turned,  there  must  always  be  some  place  which 
stood  on  the  old  line,  the  communication  from  which,  to  some  mill^  village^ 
place  or  latids^  will  not  be  immediate  by  the  new  line.  The  object  of  the 
exception  was  to  indicate,  that  if  the  old  load  led  not  towards  but  to  some 
church,  mill,  ^zc.  to  which  the  new  road  did  not  immediately  lead,  the  trustees 
might  stop  up  the  old  road  under  the  act,  and  might  at  the  same  time,  if  they 
thought  (it,  reserve  a  right  of  way  to  any  inhabitant,  &c.  Thus  if  trustees 
stopped  up  a  road  leading  to  a  church,  mill,  &c.,  only,  as  to  a  cul  de  sac,  they 
might  yet  reserve  a  communication  over  the  old  road,  if  the  new  tine  did  not 
lead  to  such  church,  mill,  &c.,  or  if  a  new  passage  could  not,  in  their  opinion, 
be  conveniently  laid  thereto  from  the  new  road,  pursuant  to  the  3  G.  4,  c.  126, 
s,  88.  Then  if  the  old  line  of  road  here  stopped  did  not  lead  immediately  <o, 
but  only  towards  some  church,  mill,  &c.,  it  is  not  such  a  road  as  falls  within 
the  exception,  whatever  be  the  efiect  of  that  exception ;  for  Wright  v.  Bat^ 
*2721  ^^^yiP)"*  s^o^'s  ^^^^  A  claim  *of  a  prescriptive  right  of  way  from  A.  to 
-'  C  is  not  sustained  by  proof  of  a  way  leading  from  A.  towards  C,  but 
interrupted  at  B.  Now  the  old  road  from  the  defendant's  house  to  Till  Mill 
was  not  immediate,  but  led  to  many  other  places.  The  new  road  is  as  imme- 
diate, though  longer.  The  expressions  in  the  exception,  "  and  which  may, 
therefore,  be  deemed  proper  to  be  kept  open,  either  as  a  public  or  private  way," 
show  a  manifest  analogy  to  the  88th  section.  That  section  is  in  pari  materia, 
though  applying  only  to  cases  where  the  old  road  is  sold,  and  not  exchanged  as 
in  5.  86,  and  clearly  vests  a  discretion  in  the  trustees  to  seU  the  old  road,  subject 
to  a  right  of  passage  thereon  to  any  house,  ^.,  which  cannot,  in  their  opinion, 
be  conveniently  accommodated  with  a  passage  from  the  new  road.  The  trustees 
having  a  discretion  vested  in  them  by  the  act  to  turn  this  road,  exercised  it  for 
the  benefit  of  the  public  by  making  a  shorter  line,  and  followed  the  maxim 
^  dlscretio  est  scire  per  legem  quid  sit  justum''  (6),  by  consulting  the  parallel  act 
respecting  stopping  highways  not  turnpike,  viz.  55  G,  3,  c.  68,  s,  2,  which 
enacts  that  highways  may  be  diverted  so  as  to  make  the  same  nearer  or  more 
commodious  to  the  public.  The  statute  13  G.  3,  c.  78,  s,  19,  repealed  by  the 
•^5  G.  3,  c.  68,  s.  1,  was  to  the  same  efiect.  Secondly,  if  the  trustees,  having  a 
general  jurisdiction  to  order  the  road  to  be  stopped,  exceeded  it  by  selling  or 
exchanging  the  old  road  without  reserving  to  the  defendant  a  right  of  passage  to 
Tdl  MiUj  he  should  have  appealed  to  the  next  sessions,  according  to  the  statute 
4  G.  4,  c.  95,  s,  87,  to  quash  the  order.  The  words  *'  may  appeal "  have 
«A^«1  always  been  construed  to  be  ^compulsory  on  the  party  seeking  a  remedy, 
-'  Bonnell  v.  Beighton{c)^  Durrani  v.  Bays{d),  In  Davison  v.  Gill{e) 
the  order  was  defective  on  the  face  of  it.  Welch  v.  Nash(f)  turned  on  an  ex 
parte  order  of  justices,  to  which  no  plan  was  annexed  as  required  by  the  13  G. 
3,  c.  78,  J.  19. 

Taifourd  for  the  defendants.     The  single  question  in  this  case  is.  Whether 
the  trustees  had  jurisdiction  under  the  statutes,  to  stop  up  the  road  which  they 

(«)  1  EoMi,  377.    ib)  K0igklep*B  case,  10  Co^«,  140  a.    See  RooJte*9  case,  5  CoJh,  100  «• 
(0  9  r.  B.  182.  d^  6  r.  A.  580.  «}  1  East,  64.  (/}  8  East^  394. 
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have  conveyed  to  the  plaintiff?  for  if  they  had  no  jurisdiction,  it  can  scarcely 
be  contendcKl  that  the  parties  aggrieved  were  bound  to  appeal  to  the  sessions ; 
and  if  they  had  jurisdiction,  it  must  be  conceded  that  this  Court  has  no  power  to 
enquire  into  the  manner  in  which  they  have  exercised  a  discretion  confided  to 
them  by  law.  The  case  has  been  argued,  as  if  the  only  objection  which  could 
be  raised  to  the  stoppage  was,  the  individual  grievance  of  the  defendant  Welch^ 
in  the  increase  of  distance  to  the  mill  where  he  and  the  other  inhabitants  of 
Engiefield  were  accustomed  to  grind  their  corn  ;  but  this  is  not  so,  for  the  old 
road  led  to  the  village  and  parish  church  of  Englefieldj  and  to  two  closes  not 
belonging  to  the  plaintiff,  to  which  there  is  now  no  access  ;  and  if  in  consequence 
of  th^  circumstances  the  trustees  had  no  power  to  stop  ap  the  old  road,  it  re^ 
mains  a  public  highway,  along  which  any  of  his  Majesty's  subjects  have  still  a 
right  to  travel.  The  exception  in  3  G.  4,  c.  126,  s.  86,  includes  a  nxid  thus 
circumstanced,  for  having  given  to  the  trustees  a  discretion  to  stop  up  rosds 
generally,  when  they  shall  deem  k  fitting,  it  proceeds  to  qualify  that  discretion 
by  the  words,  '*  unless  ^leading  over  some  moor,  &c.  or  to  some  church,  rf^tyri 
mill,  village,  town,  or  place,  lands  or  tenenrtents,  to  which  such  new  road  ^ 
does  not  immediately  lead  ;"  and  here  the  case  expressly  finds  that  the  old  road 
led  to  the  village  of  Engiefield,  It  is  obvious  that«  however  indifierent  or  bene- 
ficial to  the  public  at  large  the  alteration  may  be,  it  has  been  productive  of  great 
prejudice  to  all  the  inhabitants  of  the  village  of  Englefieldj  whose  houses  are 
now  to  be  reached  only  by  circuitous  roads,  and  this  was  the  precise  evil  against 
which  the  exception  was  intended  to  guard.  It  is  to  be  observed,  that  Ihe 
statute  3  G.  4,  c.  126,  gave  no  appeal  whatever;  and,  therefore,  under  the  coo* 
struction  contended  for,  there  was  no  remedy  against  the  judgment  of  the  com- 
missioners,  even  if  they  took  away  the  only  road  which  an  individual  might 
have  to  his  own  premises,  as  they  have  done  in  the  instance  of  the  closes  which 
are  described  in  the  case  as  excepted  from  the  lands  of  the  plaintiff  on  each  side 
of  the  old  road.  The  discretion,  therefore,  of  the  trustees  was  limited,  that  limi- 
tation extended  to  the  locus  in  quo,  and  consequently  the  right  of  the  public  was 
not  extinguished,  and  the  defendants  are  entitled  to  judgment. 

Cur.  adv.  ndl. 
Batlkt,  J.  This  was  an  action  of  trespass,  to  which  there  was  a  plea  of  a 
public  right  of  way.  The  locus  in  quo  at  one  time  had  been  part  of  a  public 
highway.  The  question  was.  If  it  had  or  had  not  been  properly  stopped  up,  so 
as  to  destroy  the  right  of  the  public,  and  so  as  to  vest  the  right  of  possession  in 
the  plaintiff?  The  case  turned  on  the  construction  of  the  3  G.  4,  c.  126,  s.  86. 
It  was  insisted  that  the  .trustees  had  no  right  to  make  the  order  for  stopping  up 
the  road  in  question,  ^because  the  old  road  led  <a  a  church,  mill,  village,  ^#975 
&c.  to  which  the  new  road  did  not  immediately  lead.  Section  86  pro-  ^ 
vides,  that  afler  such  new  road  shall  be  completed,  ^'  the  lands  or  grounds  con- 
stituting any  former  road,  or  so  much  and  such  part  thereof  as  in  the  judgment 
of  the  trustees  may  thereby  become  useless  or  unnecessary,  shall  or  may  be 
stopped  up  and  discontinued  as  public  highways,  (unless  leading  over  some  moor, 
heath,  common  uncultivated  land,  or  waste  ground,  or  to  some  church,  mill,  village, 
town,  or  place,  lands  or  tenements,  to  which  such  new  road  or  roads  doth  not, 
or  do  not  immediately  lead,  and  which  may  therefore  be  deemed  proper  to  be 
kept  open  either  as  a  public  or  private  way  or  ways,  for  the  use  of  any  inhabi- 
tant at  large  or  any  individual  or  individuals.")  The  whole  question  turns  on 
this  exception.  If  it  takes  away  from  the  commissioners  the  power  to  stop  up 
every  road  of  the  description  there  specified,  then  they  had  no  jurisdiction  to 
stop  up  the  road  in  question.  But  if  it  does  not  take  away  from  them  the 
power,  but  only  authorizes  them  to  leave  open  roads  of  that  d^ription  when  in 
their  discretion  they  shall  think  fit,  then  the  order  in  question  will  be  a  valid 
order.  Undoubtedly,  the  trustees  would  have  had  no  jurisdiction  to  stop  up  the 
road  in  question  if  the  early  part  of  the  excepting  clause  had  stood  by  itself. 
But  upon  a  careful  consideration  of  the  whole  of  this  clause,  it  seems  to  me  to 
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be  clear  that  the  legislature  intended  to  give  the  commissioners  a  discretionary 
power  either  to  stop  up  or  leave  open  those  roads  as  they  might  think  fit.    T\\Q 
clause  contains  two  branches ;  the  first  points  out  the  description  of  the  roads  to 
which  the  power  of  the  trustees  may  be  applied  ;  the  second  leaves  it  to  the  dis- 
cretion of  the  trustees  to  apply  it  or  not ;  and  it  even  gives  them  a  remarkable 
«i7f5l  P^^^*"  ^^  converting  that  *which  had  previously  been  a  public  into  a 
•I  private  way.     If  the  first  branch  of  ihe  exception  had  stood  by  itself,  it 
would  take  away  from  the  commissioners  all  power  of  stopping  up  any  road 
leading  over  a  moor,  heath,  &c.  or  to  a  mill,  church,  &c.     It  would  be  singu- 
lar, however,  that  the  commissioners  should  be  precluded  from  stopping  up  any 
oid  road  leading  over  a  moor,  heath,  &c.,  when  the  new  road  might  perhaps  open 
io  a  new  direction  over  that  very  moor,  heath,  &c.,  and  the  termini  might  be 
the  same,  though  the  line  of  direction  might  be  somewhat  different  from  the  old 
road,    it  would  be  singular,  too,  that  they  should  bo  precluded  from  stopping 
up  an  oid  road  leading  to  a  church,  mill,  &c.  in  every  case  where  the  new  roaa 
did  not  lead  immediately  to  such  church  or  mill,  though  it  might  lead  to  some 
other  road  which  would  perhaps  give  a  good  access  to  the  church,  mill,  &c.    It 
soems  to  me  that  the  latter  words  of  the  clause  were  introduced  to  qualify  tho 
more  general  expressions  used  in  the  former  sentence,  and  to  point  out  to  the 
trustees  in  what  instances  that  power  might  be  exercised,  but  leaving  it  to  their 
discretion  to  exercise  it  or  not  as  they  might  think  proper.     This  is  the  only 
reasonable  construction  of  the  clause.     The  clause  says,  first,  that  the   road 
shall  be  stopped  up,  unless  it  is  a  road  of  a  particular  denser! pt ion  ;  and  secondly, 
unless  it  be  a  road  which,  on  account  of  its  leading  to  that  heath,  moor,  &c.  or 
to  that  mill,  church,  &c.  may  be  deemed  proper  to  be  kept  open  as  a  public  or 
a  private  way.  The  latter  words  import  that  a  discretion  is  to  be  exercised.  To 
be  exercised  by  whom  ?     Clearly  by  the  trustees  and  commissioners.     If  wo 
were  to  hold  that  it  was  only  to  be  exercised  by  a  judge  or  jury,  it  would  lead 
to  great  litigation,  for  different  juries   might  form    very   different  judgments 
«2'7<7i  *as  to  the  propriety  of  continuing  the  road  open.     Besides,  the  old  road 
-'  or  roads  are  to  be  kept  open,  either  as  a  public  or  private  way  or  ways. 
If  it  be  deemed   proper  that  an  old  public  way  shall  be  a  private  way,  the 
public  rights  are  at  an  end ;  and  it  will  become  a  way  to  be  used  only  by  par« 
ticular  individuals.     But  unless  the  commissioners  have  this  power  of  making 
it  a  private  way,  how  can  it  become  such  by  law  ?     There  is  no  legal  mode  of 
converting  that  which  has  been  a  public  way  into  a  private  way,  except  by  act 
of  parliament.     It  seems  to  me,  therefore,  that  there  is  an  obligation  on  the 
commissioners,  when  they  are  dealing  with  a  road  of  this  description,  if  they  in 
tbar  judgment  shall  think  fit  that  it  shall  continue  a  public  road,  to  say  so  in 
wpress  terms  on  the  face  of  their  order.     The  true  construction  of  this  clauso 
i-^)  that  the  road  is  to  be  stopped  up,  unless,  first,  it  is  a  road  of  one  of  the  de- 
scription specified  in  the  act ;  and,  secondly,  unless  the  trustees  deem  it  proper 
to  be  kept  open  as  a  public  or  private  road.     In  this  case  the  commissioners 
have  made  an  order  for  stopping  up  and  discontinuing,  but  have  made  no  pro- 
vision for  keeping  it  up,  either  as  a  public  or  a  private  road  ;  and,  as  it  seems 
to  me,  the  consequence  is,  that  it  has  ceased  to  be  a  public  road,  and  that  the 
justification,  therefore,  is  not  made  out.     The  statute  3  G.  4,  c,  126  gives  no 
appeal,  and,  therefore,  under  that  statute  the  judgment  of  the  trustees  or  com^ 
Jnissioners  (if  they  were  the  persons  to  exercise  a  judgment  on  the  subject) 
would  be  final  and  conclusive.     But  that  defect,  if  it  be  one,  is  remedied  by  the 
Stat.  4  G.  4,  c.  95,  s,  87.     For  these  reasons,  it  appears  to  me  that  the  locus 
in  quo  had  ceased  to  be  a  public  way ;  and  that,  as  the  right  of  possession  and 
•igbt  of  property  were  vested  in  the  plainti^,  he  is  entitled  to  recover. 
#27gi      *HoLROTD,  J.,  concurred. 

•*      LiTTLSDALB,  J.     The  words  of  the  exception  manifestly  import  that 
»  discretion  is  to  be  exercised  by  the  commissioners.     First,  the  word  '*  way*' 
pritni  &cie  has  that  import.     It  is  true,  that  in  some  acts  of  parliament  (bs  in 
VouXIV^n         ^  ^  r  K 
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the  8  4r  9  IT.  3,  c.  11,  s.  8)  the  word  **  may''  has  been  held  to  mean  "  must,^ 
but  if  the  word  "  mu^''  had  accompanied  the  words  ^*  be  deemed  proper''  in 
this  case,  the  whole  passage  would  have  been  insensible.  The  word  "  musf' 
is  wholly  inapplicable  to  that  act  of  the  mind  which  the  trustees  by  the  other 
words  are  called  upon  to  put  in  operation.  The  word  ^'  may"  cannot  in  this 
case,  therefore,  mean  *^  must''  The  word  deemed  imports  also  that  a  judgment 
is  to  be  exercised,  and  the  words  ^^  either  public  or  private  ways"  describe  the 
subject  matter  on  which  that  judgment  is  to  be  exercised. 

Judgment  for  the  plaintiC 


ATTWOOD  et  al.  v.  MUNNINGS. 

A*  B,,  who  carried  on  bosineH  on  his  own  account,  and  also  in  partnership,  went  abroaH, 
and  gave  to  certain  persons  in  this  country  two  powers  of  attorney ;  by  the  first  of  which, 
authority  was  given  for  kirn,  attd  in  his  name,  and  to  his  tet<,  to  do  certain  specific  acts, 
(and,  amongst  others,  to  indorse  hills,  &c.)  and  generally  to  act  for  him,  as  he  might  do 
if  he  were  present ;  and  by  the  second,  authority  was  given  *<  for  him  and  on  his  behalf, 
to  accept  bills  drawn  on  him  by  his  agents  or  correspondents.''  C,  D.,  one  of  ^.  J3.'i 
partners  (and  who  acted  as  his  agent),  in  order  to  raise  money  for  pajrment  of  the  credi- 
tors of  the  joint  concern,  drew  a  bill,  which  the  attorney  accepted  in  A.  B,'s  name  by 
procuration.  In  an  action  against  A,  B.  by  the  indorsee  of  the  bill :  .Held,  first,  that  the 
right  of  the  indorsee  depended  upon  the  authority  given  to  the  attorney ;  secondly,  that 
the  powers  applied  only  to  A,  JJ.'s  individual  and  not  to  his  partnership  affairs;  thirdly, 
that  the  special  power  to  accept  extended  only  to  bills  drawn  by  an  agent  in  that  cape- 
city,  and  that  C.  D.  did  not  draw  the  bill  in  question  as  agent,  but  as  partner;  and, 
lastly,  that  the  general  words  in  the  powers  of  attorney  were  not  to  he  construed  at 
large,  but  as  giving  general  powers  for  the  carrying  into  effect  the  special  purpoaea  for 
which  they  were  given. 

AssuHPsiT  by  the  plaintiffs,  as  indorsees,  against  the  defendant,  as  acceptor 
of  a  bill  of  exchange  for  1560/.     Plea,  the  general  issue.     At  the  trial  before 
Lord  *  Tsnterden,  C.  J.,  at  the  London  sittings  afler  Michaetmns  term   r#27a 
1823,  a  verdict  was  found  for  the  plaintifis,  subject  to  the  opinion  of  this  ** 
Court  on  the  following  case : 

The  plaintiffs  were  bankers  carrying  on  business  in  the  city  of  London; 
the  defendant  was  a  merchant  engaged  in  extensive  mercantile  business,  and 
also,  in  joint  speculations  to  a  considerable  amount,  with  Thomas  Burleigh^ 
Messrs.  Bridges  and  Elmer,  S.  Hofclett,  and  W,  Rothery,  In  the  year  1815 
the  defendant  went  abroad  on  the  partnership  business,  and  remained  abroad  till 
aAer  the  bill  upon  which  this  action  was  brought  became  due.  By  a  power  of 
attorney,  dated  the  18th  of  May  1816,  the  defendant  granted  power  to  W. 
Rothery,  T.  Burleighj  and  S.  Munnings,  his  wife,  jointly  and  severally  for 
him,  and  in  his  name,  and  to  his  use,  to  sue  for  and  get  in  monies  and  goods, 
to  take  proceedings,  and  bring  actions,  to  enforce  payment  of  monies  due,  to 
defend  actions,  settle  accounts,  submit  disputes  to  arbitration,  sign  receipts  for 
money,  accept  compositions  ;  "indorse,  negotiate,  and  discount,  or  acquit  and 
discbarge  the  bills  of  exchange,  promissory  notes,  or  other  negotiable  securities 
which  were  or  should  be  payable  to  him,  and  should  need  and  require  his 
I'tadorsement ;"  to  sell  his  ships,  execute  bills  of  sale,  hire  on  freight,  efiect  insu- 
^nces  ;  "  buy,  sell,  barter,  exchange,  export  and  import  all  goods,  wares,  and 
koerchandises,  and  to  trade  in  and  deal  in  the  same,  in  such  manner  as  should 
oe  deemed  most  for  his  interest ;  and  generally  for  him  and  in  his  name,  place, 
and  stead,  and  as  his  act  and  deed,  or  otherwise,  but  to  his  use,  to  make,  do, 
execute,  transact,  perform,  and  accomplish  all  and  singular  such  further  and 
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ruber  acts,  deeds,  matters,  and  thiags  as  should  be  requisite,  expedient,  and  ad- 
visable to  be  done  in  and  about  the  premises,  and  all  other  his  afiUirs  anA 
*2801  *^^<^^''D'>  <^^  ^  ^  might  or  could  do  if  personally  acting  therein.'*    By 

J  another  power  of  attorney,  dated  the  23d  of  July  1817,  and  executed 
by  tbe  defendant  when  abroad,  he  gave  to  his  wife,  S.  Munnings^  power  to  do 
a  variety  of  acts  affecting  his  real  and  personal  property ;  "  and  also  for  him 
aod  on  his  behalf,  to  pay  and  accept  such  bill  or  bills  of  exchange  as  should  bo 
drawn  or  charged  on  him  by  his  agents  or  correspondents  as  occasion  should 
r^uire,  iic, ;  and  generally  to  do,  negotiate,  and  transact  the  afiairs  and  business 
of  bini,  defendant,  during  his  absence,  as  fully  and  effectually  as  if  he  were 
present  and  acting  therein.**  T.  Burleigh  corresponded  with  the  defendant, 
and  acted  as  his  agent,  both  before  and  afler  the  receipt  of  this  power.  The 
defendant,  while  abroad,  employed  part  of  the  produce  of  the  joint  speculations 
Id  bi«  individual  concerns,  and  during  his  absence,  T,  Burleigh^  for  tbe  purpose 
of  raising  money  to  pay  to  creditors  of  the  joint  concern,  who  were  become 
urgent,  drew  four  bills  of  exchange  for  500/.  each  upon  the  defendant,  dated 
^tay  22d  1819.  The  proceeds  of  those  bills  were  applied  in  payment  of 
partnership  debts ;  they  were  accepted  by  the  defendant  by  procuration  of  S.  JIf., 
bis  wife.  The  bill  in  question  was  afterwards,  in  order  to  raise  money  to  take 
up  those  bills,  drawn  and  accepted  in  the  following  form  : — **  Six  months  afler 
date  pay  to  my  order  1560/.,  tor  value  received  :  T.  Burleigh.  Accepted  per 
procuration  of  G.  O.  H,  Mannings. — S,  Munnings.^  This  bill  was  discounted 
by  the  plaintiffs.  The  defendant  returned  to  England  in  October  1621,  and  he, 
and  each  of  tbe  partners  to  the  joint  speculations,  claimed  to  be  a  creditor  on 
tbat  concern. 
^ooii      Farke' iof  the  plaintifis.    The  question  is,  Whether  *under  either  of 

-1  the  powers  of  attorney,  the  defendant's  wife  was  authorized  to  accept  bills 
drawn  by  Thomas  Burleigh^  to  raise  money  to  discharge  debts  owing  by  the 
partners  in  the  joint  concern  ?  By  the  second  power  express  authority  was 
given  to  Mrs.  JIf.  to  accept  bills  drawn  by  agents  of  the  defendant  as  occasion 
might  require.  Burleigh^  the  drawer,  is  found  to  have  acted  as  agent  of  the 
defendant,  and,  therefore,  the  only  circumstance  necessary  to  complete  the 
authority  is  to  show  that  occasion  did  require  that  the  bill  should  be  drawn. 
That,  however,  cannot  affect  third  persons.  They  are  bound  to  see  the  power 
to  accept,  but  not  to  ascertain  how  far  the  bill  was  necessary.  Powers  are  oflen 
construed  difierently  as  to  the  attorney  and  third  persons.  In  Howard  v.  BaUr 
/^(a),  Eyre^  C.  J.,  puts  an  instance,  viz.  a  power  to  pay  debts  in  course  of 
administration;  payment  of  a  simple  contract  before  a  specialty  debt  would 
be  good,  quoad  the  creditor,  but  not  as  to  the  attorney.  It  is  not  possible  for 
straogers  to  have  such  a  knowledge  of  the  party's  affairs  as  to  be  enabled  to 
judge  whether  the  occasion  did  make  the  bill  requisite.  The  agent,  of  course, 
baa  such  knowledge ;  and  the  power  as  to  this  part  must  be  considered  directory 
only.  The  party  is  protected  by  having  the  choice  of  his  own  agent,  and  may 
^rive  great  benefit  from  giving  him  power  to  draw  or  accept  bills  in  cases  of 
expediency  as  well  as  in  cases  of  absolute  necessity.  The  power  in  question 
may  fairly  be  read,  as  if  the  words  "  at  the  discretion  of  my  attorney,"  or,  **  as 
my  attorney  shall  think  fit,**  had  been  inserted,  instead  of  ^'  as  occasion  shall 
i^^iie."  If  the  words  had  been  ^*  as  shall  be  necessary,**  a  different  construc- 
tion might  have  prevailed.  The  case  of  The  East  India  Company  v. 
#2^21  ^Biensley  (6),  differs  from  the  present.     There  the  agent  had  a  special 

^  and  limited  power  to  buy  silk  of  a  particular  quality.  If  the  order  to 
him  had  been  general,  to  purchase  such  silk  as  occasion  should  require  and  he 
had  booght  silk  of  a  second  quality,  although  the  occasion  required  him  to  bay 
^  of  tbe  first,  the  principal  would  have  been  bound  by  his  act.  But,  ser^ndly, 
tbe  occasion  did  require  this  bill  to  be  accepted.  The  case  states  that  the  defend- 
er) «i  H.  BL  ei8.  (»)  1  £tf.  119. 
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ant  was  engaged  in  various  speculations  individually  and  in  partnership.  He 
had  applied  to  his  own  use  funds  of  the  joint  firm.  The  joint  concern  was  in 
debt,  and  the  bill  in  question  was  drawn  and  accepted  for  the  purpose  of  paying 
those  debts.  [^Baytey^  J.  There  is  nothing  said  in  the  power  as  to  partnership 
concerns,  and  as  to  them  it  was  unnecessary,  for  the  other  partners  had,  without 
any  power  of  this  sort,  authority  to  bind  the  defendant.]  The  words  of  the 
power  are  general ;  there  is  nothing  in  them  to  limit  the  authority  to  the  private 
concerns  of  the  defendant,  and  the  words  must  be  construed  most  strongly 
against  him.  But  if  it  be  held  that  the  special  authority  to  accept  bills  did  not 
extend  to  this  case,  still  the  general  power  in  the  first  instrument  was  sufficient 
to  authorize  the  acceptance :  that  relates  to  the  management  of  all  the  defendant's 
affairs;  and  if  any  words  are  sufficiently  comprehensive  to  give  both  special  and 
general  powers,  they  have  been  used  in  that  instrument. 

P6Uoak  contri.  If  the  first  power  had  been  capable  of  receiving  the  construc- 
tion now  attempted  to  be  put  upon  it,  the  second  would  have  been  wholly  unneces- 
sary ;  but  it  manifestly  was  not  intended  to  apply  to  the  acceptance  of  bills.  The 
question,  therefore,  turns  upon  *the  authority  to  accept  given  by  the  r«283 
second  power.  Much  argument  has  been  addressed  to  the  question  how  ^ 
far  the  power  was  restricted  by  the  introduction  of  the  words  "  as  occasion  shall 
require."  But  supposing  no  such  words  to  have  been  used,  then  the  power 
would  have  been  to  accept  bills  drawn  by  his  agent  or  correspondent,  but  that 
must  mean  an  agent  or  correspondent  in  that  transaction.  Nor  would  any  diffi- 
culty arise  out  of  such  a  construction ;  for  the  acceptance  being  by  procuration, 
ought  to  put  parties  taking  the  bill  on  their  guard,  and  they  should  require  the 
production  of  the  letter  of  advice  accompanying  the  bill. 

Bayley,  J.  This  was  an  action  upon  an  acceptance  importing  to  be  by  pro- 
curation, and,  therefore,  any  person  taking  the  bill  would  know  that  he  had  n^t 
the  security  of  the  acceptor's  signature,  but  of  the  party  professing  to  act  in 
pursuance  of  an  authority  from  him.  A  person  taking  such  a  bill,  ought  to 
exercise  due  caution,  for  he  must  take  it  upon  the  credit  of  the  party  who 
assumes  the  authority  to  accept,  and  it  would  be  only  reasonable  prudence  to 
require  the  production  of  that  authority.  The  plaintiff  in  this  case  relies  on  the 
authority  given  by  two  powers  of  attorney,  which  are  instruments  to  be  con- 
strued strictly.  By  the  first  of  the  powers  in  question  the  defendant  gave  to 
certain  persons  authority  to  do  certain  acts  for  him^  and  in  his  name^  and  to 
his  use.  It  is  rather  a  power  to  take  than  to  bind ;  and,  looking  at  the  whole 
of  the  instrument,  although  general  words  are  used,  it  only  authorizes  acts  to 
be  done  for  the  defendant  singly ;  it  contains  no  express  power  to  accept  bills, 
nor  does  there  appear  to  have  been  an  intention  to  give  it :  the  first  power, 
therefore,  did  not  warrant  this  acceptance.  The  second  *power  gave  an  r^ngi 
express  authority  to  accept  bills  for  tlie  defendant  and  on  his  behalf,  *■ 
No  such  power  was  requisite  as  to  partnership  transactions,  for  the  other  part 
ners  might  bind  the  firm  by  their  acceptance.  The  words,  therefbre,  must 
be  confined  to  that  which  is  their  obvious  meaning,  viz.  an  authority  to 
accept  in  those  cases  where  it  was  right  for  him  to  accept  in  his  individual 
capacity.  Besides,  the  bills  to  be  accepted  are  those  drawn  by  the  defendant's 
agents  or  correspondents  ;  but  the  drawer  of  the  bill  in  question  was  not  his 
agent  quoad  hoc.  The  bills  are  to  be  accepted,  too,  '<  as  occasion  shall  require.*' 
It  would  be  dangerous  to  hold  that  the  plaintiflT  in  this  case  was  not  bound  to 
enquire  into  the  propriety  of  accepting.  He  might  easily  have  done  so  by  call- 
ing for  the  letter  of  advice ;  and  I  think  he  was  bound  to  do  so.  For  these 
reasons,  I  am  of  opinion  that  judgment  of  nonsuit  must  be  entered. 

HoLROYD,  J.  I  agree  in  thinking  that  the  powers  in  question  did  not  autho- 
rize  this  acceptance.  The  word  procuration  gave  due  notice  to  the  plaintiffs, 
and  they  were  bound  to  ascertain,  before  they  took  the  bill,  that  the  accept- 
ance was  agreeable  to  the  authority  given.  The  case  does  not  state  sufficient 
fo  show  that  this  bill  was  drawn  by  an  agent  in  that  capacity,  but  rather  the 


1^4]  7  Barn£wall  &  Cr£ssw£LL.  133 

oontrary ;  for  il  appears  that  it  was  drawn  to  raise  money  for  the  joint  concern 
JQ  vhich  the  drawer  was  a  partner ;  it  does  not,  therefore,  come  within  the  special 
power.  Tben»  as  to  the  general  powers.  These  instruments  do  not  give  gene- 
ral powers,  speaking  at  large,  but  only  where  they  are  necessary  to  carry  the 
purposes  of  the  special  powers  into  e^ct. 

^g.^  L1TTI.EDAI.B,  J.  I  am  of  the  same  opinion.  It  is  *said  that  third 
-'  persons  are  not  bound  to  enquire  into  the  making  of  a  bill;  but 
that  is  not  so  where  the  acceptance  appears  to  be  by  procuration.  The 
question  then  turns  upon  the  authority  given.  The  first  power  of  attorney  con- 
tains an  authority  to  indorse,  but  not  to  accept  bills ;  the  latter,  therefore,  seems 
to  have  been  purposely  omitted.  Neither  is  this  varied  by  the  general  words, 
for  they  cannot  apply  to  any  thing  as  to  which  limited  powers  are  given.  The 
second  power  gives  authority  *^  to  accept  for  me  and  in  ray  name,  bills  drawn  or 
charged  on  me  by  my  agents  or  correspondents,  as  occasion  shall  require." 
The  hitter  words,  as  to  the  occasion,  do  not  appear  to  me  to  vary  the  question ; 
and,  reading  the  sentence  without  them,  it  authorizes  the  acceptance  of  bills 
drawn  by  an  agent.  The  present  bill  was  not  drawn  by  Burleigh  in  his  char- 
acter of  agent,  and  therefore  the  acceptance  was  without  sufficient  authority,  and 
the  plaintifT  cannot  recover  upon  it. 

Postea  to  the  defendant. 


WATSON  V.  HOME. 

Bj  Inse,  lenor  demised  for  a  term  of  years  a  piece  of  ground  at  a  fixed  annual  rent.  The 
tenant  covenanted  not  to  build  on  the  land  without  the  licence  of  the  lessor.  The  lessor 
covenanted  to  pay  all  taxes  already  charged  or  to  be  charged  upon  or  in  respect  of 
the  demised  piece  of  ground  daring  the  continuance  of  the  term.  At  the  time  when  the 
lease  was  executed,  the  lessor  gave  a  licence  to  the  lessee  to  build  on  the  land  demised. 
The  lessee  did  build,  and  thereby  increased  the  annual  value  of  the  premises  :  Held,  that 
the  landlord  was  liable  upon  his  covenant  to  pay  the  taxes  in  proportion  to  the  rent 
reserved,  and  not  to  the  improved  value. 

(Iw  tenant  coropoonded  for  bis  taxes  under  the  provisions  of  a  local  act,  and  in  consequence 
of  sorb  composition,  his  premises  were  assessed  at  a  less  annual  sum  than  the  improved 
annual  value :  Held,  that  the  tenant  paid  taxes  in  respect  of  the  whole  improved  annual 
value,  and  that  tbe  landlord  was  to  pay  that  proportion  of  the  taxes  paid  which  the  rent 
bore  to  such  improved  annual  value. 

CovKNAirr  by  the  plaintiff,  as  assignee  of  the  lessee,  against  the  defendant, 
as  lessor,  to  recover  the  amount  of  taxes  and  rates  paid  by  the  plaintiff  in 
*2861  *^^^^^P^<^^  ^^A  certain  piece  or  parcel  of  ground  by  indenture  of  lease  de- 
-l  mised  by  the  defendant  to  one  X.  Prendergast  for  a  term  of  eighteen 
years  and  three  quarters,  and  assigned  by  him  to  the  plaintiff.  Plea,  that  the 
defendant  had  paid  all  taxes  and  rates  charged  upon  or  in  respect  of  the  ground 
80  demised  as  aforesaid.  At  the  trial  before  LUUedale^  J.,  at  the  Middlesex 
sittings  after  Michaelmas  term  1826,  a  verdict  was  found  for  the  plamtiff,  sub- 
ject to  the  opinion  of  this  Court  upon  the  following  case,  as  to  the  amount  of 
damages: 

By  indenture  of  lease,  dated  the  9th  March  1619,  between  the  defendant 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  X.  Prendergast  of  the 
third  part ;  the  defendant  demised  to  Prendergast  all  that  piece  or  parcel  of 
ground  situate,  &c.  (stating  local  situation  and  abuttals.)  Habendum  for 
eighteen  years  and  three  quarters,  from  the  25th  March  then  next,  at  the 
yearly  rent  of  79/.  12s.  6^.,  which  the  lessee  covenanted  to  pay  without  any 
deduction  whatsoever,  except  for  taxes,  charges,  rates,  and  assessments  charged 
or  to  be  charged  upon,  for,  cr  in  respect  of  the  said  piece  or  parcel  of  groundi 
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and  paid  for  by  Prendergtut  or  his  assigns,  and  then  the  lessee  oorenanted  that 
he  would  not,  without  the  previous  consent  in  writing  of  the  defendant,  erect  or 
suffer  to  be  erected,  any  messuage,  or  tenement,  or  other  building  upon  the  said 
demised  premises.  The  defendant's  covenant  as  to  taxes,  upon  which  this 
action  was  brought,  was  as  follows :  *^  And  also,  that  he,  the  said  W.  Home^ 
his  executors,  ^.,  shall  and  will  bear,  pay,  and  discharge,  as  wdl  the  land-tax 
as  all  other  taxes,  chaiges,  rates,  assessments,  and  impositions,  partiamentary, 


parochial,  or  otherwise,  already  charged  or  *to  be  charged  upon  or  in 
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respect  of  the  said  demised  piece  or  parcel  tfgroktidy  or  any  part  thereof, 
during  the  continuance  of  the  said  term  hereby  granted,  or  any  xenewed  term 
or  terms  to  be  granted,  or  upcm  the  said  L.  Frendergast^  his  executors,  ad* 
ministrators,  or  assigns,  in  respect  thereof."  The  defendant  at  the  time  of 
executing  the  lease  on  the  said  9th  day  of  March  1819,  signed  a  licence  or 
consent  for  the  plaintiff  to  build  on  the  demised  ground.  Fourteen  messuages 
were  afterwards  built  thereon  at  an  expense  of  upwards  of  2600/.,  and  to  each 
jf  the  messuages  was  attached  a  garden,  being  respectively  parts  of  the  demised 
ground.  The  whole  of  these  houses  let  at  rents  amounting  together  to  584iL, 
subject  to  the  risk  of  tenants'  taxes,  repairs,  and  all  outgoings,  which  were  paid 
by  the  plaintiff.  In  1819  the  lease  was  duly  assigned  to  the  plaintiff.  At  the 
lime  of  the  execution  of  the  lease  the  defendant  was  assessed  for  the  whole  land, 
about  fifteen  acres,  including  three  messuages,  at  a  valuation  of  200/.  per 
annum,  and  aAer  he  had  let  off  the  part  to  Prendergast^  his  rate  was  reduced 
(o  180/.,  deducting  20/.  for  the  portion  let  off,  it  having  been  customary  in  the 
parish  to  assess  land  unbuilt  upon  at  5/.  per  acre  per  annum.  The  phuntiff 
claimed  in  respect  of  the  following  parochial  rates  which  he  paid  from  Christ^ 
mas  1821  to  Michaelmas  1824,  amounting  to  162/.  16s.  6d.  for  two  years 
and  three  quarters,  viz.  the  poor  and  church*yard  rates,  the  paving  and  watcb 
rates,  and  the  sewer's  rate.  By  the  local  acts  of  22  G.  2,  c.  60,  and 
42  G.  d,  c.  13,  the  watch  and  paving  rates  are  charged  upon  the  occu- 
pier of  any  messuage,  6ic,  And  by  a  local  act  of  the  68  6.  3,  r.  112, 
f.  46,  the  poor  and  church-yard  rate  are  also  charged  upon  the  inhabitants 
and  occupiers ;  but  by  section  64  of  the  last  act,  the  trustees  under  the  last- 
*mentioned  act,  and  the  trustees  under  the  former-mentioned  paving  acts,  r»nQQ 
are  empowered  jointly  to  compound  for  all  the  above  rates  with  land-  ■- 
fords,  when  the  premises  shall  not  exceed  18/.  per  annum,  or  where  the  houses 
are  let  in  lodgings.  The  sewer's  rate  is  assessed  by  virtue  of  the  64  (r.  3,  c. 
219,  and  is  directed  to  be  charged  upon  the  occupier,  and  allowed  by  the  land- 
lord. Immediately  after  the  feurteen  houses  were  completed,  and  the  gardens 
fenced  in,  Prendergast  the  lessee,  and  afterwards  the  plaintiff  as  assignee,  under 
the  63  6.  3,  c.  112,  s.  64,  entered  into  a  composition  for  payment  of  the  poor 
and  other  parochial  rates  and  assessments  on  the  houses  and  gardens,  and  the 
same  were  compounded  fer  at  an  average  of  12/.  for  each  of  the  houses  and 
gardens,  making  an  aggregate  sum  for  the  whole  of  168/.  per  annum.  The 
plaintiff  proved  that  he  had  paid  the  taxes  and  rates  in  respect  of  the  said  houses 
and  gardens  from  Christmas  1821  to  Michaelmas  1824,  amounting  to  162/.  I5s, 
6d,^  being  two  years  and  three  quarters  upon  the  said  sum  of  168/.  so  com- 
pounded for,  and  he  claimed  to  recover  the  proportion  of  the  said  sum  of  162/. 
165.  6c/.,  calculated  upon  the  sum  of  79/.  I2s,  6r/.,  the  rent  reserved  by  the 
lease  to,  and  received  by  the  defendant  for  the  demised  premises  :  by  which  cal- 
culation, as  168/.  had  to  bear  162/.  16^.  6c/.,  so  79/.  125.  6d.  ought  to 
boar  72/.  7*. 

Chitty  for  the  plaintiff.  The  defendant  expressly  covenants  to  pay  all  taxes 
charged  or  to  be  charged  upon  or  in  respect  of  the  demised  piece  or  parcel  of 
ground  during  the  continuance  of  the  term.  In  Hyde  v.  HiU  (a),  there  was  no 
express  covenant  by  the  lessor  *to  pay  taxes,  but  the  covenant  was  by  r#ofio 
the  lessee  to  pay  all  taxes  except  the  land  tax.     Graham  v.  Wade  {h)  *• 

(a)  3  7.  R,  2m.  (h)  16  £mI,  99. 
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toroed  od  tiie  coostructioD  of  a  deed  couched  in  very  special  terms,  and  does 
not  apply  to  the  present  case.  Besides,  it  is  evident,  that  at  the  time  when  the 
lease  was  executed,  both  the  parties  contemplated  that  the  premises  were  to  be 
built  upon,  lor  the  licence  to  build  was  signed  on  the  very  day  the  lease  was 
eiecuted. 

Oifwood  contri.  If  the  odvenant  were  construed  literally  it  might  (bllowy 
that  in  consequence  of  the  tenant's  improvements  the  taxes  might  exceed  the 
whole  rent  payable  to  the  landlord,  and  in  that  case  he  would  not  receive  any 
compensation  for  the  use  of  his  land.  That  could  not  have  been  the  intention  of 
the  lessor.  The  covenant,  therefore,  must  receive  a  reasonable  construction  to 
efiectuate  the  intention  of  the  parties,  and  giving  it  that  construction,  it  binds  the 
lessor  to  pay  all  taxes  charged  or  to  be  charged  upon  the  piece  or  parcel  of 
ground  demised,  being  of  the  annual  value  of  7i^.  125.  6J.  Yeo  v.  Lenuin  (a), 
and  Ifyde  v.  HiU{b\  are  authorities  to  show,  that  under  such  a  covenant  as  this 
the  landlord  is  liable  to  pay  taxes  in  proportion,  not  to  the  increased  rate  of  tax- 
ation, but  in  proportion  to  the  rent  he  receives.  In  the  latter  case  the  covenant 
was  contained  in  a  buildins  lease. 

Batlbt,  J.     The  question  turns  entirely  upon  the  construction  of  that  clause 
in  the  leaae  by  which  the  lessor  covenants  to  pay  and  discharge,  as  well  the  land 
^2901  ^'^  '^  ^^^  other  taxes,  charges,  rates,  and  assessments,  ^parochial,  parlia- 
-I  mentary,  or  otherwisot  already  charged,  or  to  be  charged  upon  or  in 
respect  of  the  said  demised  piece  or  parcel  of  ground,  or  any  part  thereof,  during 
the  continuance  of  the  term.     The  annual  rent  reserved  was  79/.  12^.  6^/.,  atid 
there  was  a  covenant,  by  the  lessee,  not  to  build  upon  the  demised  premises 
without  the  consent  of  the  lessor.     If  the  land  had  not  been  built  upon,  but  had 
remained  in  the  same  state  as  when  the  lease  was  executed,  it  is  quite  clear  that 
the  lessor  would  be  liable  to  pay  such  taxes  only  as  would  have  been  payable 
in  respect  of  property  of  the  annual  value  of  79/.  12s.  6</.     By  the  lease  the 
parties  have  agreled  that  that  sum  should  be  taken  as  the  annual  value  of  the 
premises.     It  is  the  annual  sum  which  the  property  yields  to  the  lessor,  and  in 
respect  of  which  he  would  have  been  liable  to  be  assessed  to  the  land  tax  and 
poor  rates  if  they  had  been  payable  by  him ;  but  the  lessee  afterwards  built 
upon  the  land,  and  thereby  increased  its  value.     The  question  is,  whether  the 
lessor  is  bound  to  contribute  to  the  tenant's  taxes  in  proportion  to  the  rent 
reserved,  or  in  proportion  to  the  increased  rate  at  which  the  premises  are  now 
assessed  by  reason  of  the  improvements  made  by  the  tenant.     The  covenant,  in 
terms,  is  to  pay  all  taxes  charged  or  to  be  charged  upon  the  demised  piece  or 
parcel  of  ground  during  the  continuance  of  the  term ;  but  that  covenant  must 
receive  a  reasonable  construction.     If  it  were  literally  construed,  so  as  to  make 
thehtndlord  liable  for  all  taxes  charged  in  respect  of  the  improved  value,  it  might 
possibly  happen,  in  consequence  of  the  improved  value  of  the  premises  and  the 
increased  rate  of  taxation,  that  the  landlord  would  have  nothing  to  receive  for 
tegi  1  the  use  of  his  land.     Now  that  could  not  *have  been  the  intention  of  the 
*  lessor.     As  soon  as  the  lease  was  executed  the  property  might  have  been 
nfneascd  at  the  annual  value  of  79/.  12s.  M, ;  and  when  improvements  were 
made,  and  greater  rates  consequently  imposed,  the  increased  burden  ought  in 
justice  to  fall  upon  that  person  who  enjoys  the  benefit  of  the  improvements.     It 
Kerns  to  me,  therefore,  that  when  those  improvements  were  made  and  the  prem- 
ises assessed  in  respect  of  their  improved  value,  the  tenant  was  entitled  to  deduct 
from  the  rent  not  the  whole  taxes  charged,  but  that  proportion  of  the  taxes  which 
would  have  been  payable  in  respect  of  the  original  value  of  the  premises.     Yeo 
V.  Ltman  (c),  and  Hyde  v.  HUl  {d)^  proceeded  on  the  principle  that  the  land- 
lord is  to  be  charged  in  proportion  to  his  rent,  and  not  to  the  improved  value. 
It  seems  to  roe  that  the  landlord  in  this  case  ought  to  be  charged  that  proportion 

<a)  2  Btr.  1190.  <6>  3  T.  R,  377. 
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of  the  taxes  paid  by  the  tenant,  which  would  have  been  payable  in  respect  of  the 
premises,  if  they  had  continued  to  be  of  the  original  value  of  79/.  I2s.  6d.  And, 
although  the  tenant  has  compounded  to  pay  rates  as  if  his  premises  were  assessed 
at  16ti/.,  yet  he  has  in  fact  paid  in  respect  of  the  improved  annual  value  584/., 
and  the  sum  payable  by  the  landlord  must  be  calculated  accordingly. 

HoLKOYD,  J.     The  assessments  ought  to  be  made  on  the  land  in  proportion 
to  its  annual  value.     If  these  taxes,  therefore,  had  been  payable  in  the  6r8t 
instance,  partly  by  the  landlord  and  partly  by  the  tenant,  each  of  them  must 
have  been  assessed  in  proportion  to  that  annual  value  which  the  land  produced 
to  him ;  but  by  *law  these  taxes  are  payable  by  the  tenant.     It  seems  to  r^nnn 
me  that  the  efiect  of  the  covenant  in  this  case  is  to  make  the  landlord  and  *■ 
tenant  contribute  respectively  to  the  taxes,  in  proportion  to  the  benefit  which  they 
receive  from  the  land.     The  defendant  in  terms  covenanted  to  pay  all  taxes 
charged  or  to  be  charged  upon  the  demised  piece  or  parcel  of  ground  during  the 
continuance  of  the  term.     The  parties  by  the  reddendum  agreed  that  the  auoual 
value  of  that  piece  or  parcel  of  ground  should,  during  the  continuance  of  the 
torm,  be  of  the  annual  value  of  79/.  12s.  6d.     The  covenant  to  pay  taxes  must, 
therefore,  be  construed  with  reference  to  that  value.    By  this  construction  each 
party  will  contribute  to  the  taxes  in  proportion  to  the  benefit  which  he  receives 
from  the  land.     The  lessor  will  pay  taxes  upon  the  original  value,  and  the 
tenant  upon  the  improved  value,  of  which  he  alone  reaps  the  whole  benefit.    I 
think,  therefore,  that  the  landlord  must  pay  that  proportion  of  the  taxes  which 
would  have  been  payable  by  the  tenant  if  the  premises  had  remained  in  their 
original  state,  and  of  the  annual  value  of  76/.     The  hfnproved  value  is  584i^ ; 
and  although  the  tenant  has  compounded  under  the  act  of  parliament,  and  pays 
only  an  annual  value  of  168/.,  still  he  pays  taxes  in  respect  of  the  full  improved 
value.     The  landlord,  must,  therefore,  pay  a  share  of  the  taxes  in  the  proportion 
of  79/.  to  584/. 

LiTTUBDALBi  J.,  concuxTed. 
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By  the  statute  3  O,  4,  e,  40,  the  court  of  quarter  sessions  are  empowered  to  ihehnrgt  a 
Jbrfeitcd  recognizance  in  those  cases  en))r  where  the  party  has  been  committed  to  poly 
or  has  given  security  to  appear  at  the  sessions,  and,  therefore,  where  a  party,  whose  re- 
cognizance had  become  forfeited  for  not  appearing  to  an  indictment,  and  against  whom 
process  had  issued,  paid  to  the  sheriff  the  sum  mentioned  in  the  recognizance,  in  order  to 
prevent  a  sale  of  his  goods,  and  the  justices  at  sessions  afterwards  hy  an  order  mitigsted 
the  recognizance  to  a  small  sum,  and  directed  the  sheriff  to  discharge  the  residue  fross 
the  recognizance :  it  was  held,  that  such  order  was  void,  and  that  the  party  was  not  enti- 
tled to  recover  from  the  sheriff  the  sum  which  the  justices  had  ordered  to  be  discharged. 

Assumpsit  against  the  defendant,  late  sheriff*  of  Herrfordshire,  The  decia* 
ration  contained  the  common  money  counts.  On  the  trial  of  the  cause  before 
Bosanquetj  Serjt.,  at  the  Spring  assizes  for  the  county  of  Hereford  1827,  the 
following  appeared  to  be  the  facts  of  the  case: 

The  plaintiff  had,  in  May  1824,  entered  into  two  recognizances  in  40/.  each, 
one  conditioned  for  his  own  appearance,  and  the  other  for  that  of  his  wife,  at 
the  then  next  quarter  sessions  for  that  county,  to  plead  to  an  indictment  found 
against  them  and  three  others  for  a  forcible  entry.  TP>ese  recognizances  were 
/ctumcM]  to  tne  clerk  of  the  peace,  and  were  estreated  at  the  sessions,  the  plain- 
tiff and  his  wife  making  default  of  appearance.  The  forfeited  recognizances 
were  included  in  the  copy  of  the  estreat  roll  sent  to  the  defendant,  as  sberifl^ 


293]  7  Barnewall  &  Cresswbll.  137 

with  the  writ,  according  to  the  provisions  of  the  3  G,  4,  c,  46,  s,  2,  and  on  the 
30th  of  August  following  one  of  the  defendant's  oflicers  proceeded  to  levy  under 
ihe  writ  on  the  plaintiff's  goods  for  the  sum  of  80/.,  being  the  amount  of  his 
forfeited  recc^nizances ;  which  sum  tlie  plaintiff'  immedidUly  paid,  in  order 
to  prevent  a  sale.  At  the  Miclioelmas  sessions  iotlowing,  to  which  the  defendant 
bad  returned  the  writ  and  the  estreat  roll,  with  the  word  **  Received"  written 
^Qil  ^^  ^^  margin  against  the  plaintiff's  recognizances,  an  application  was 
•I  ^rnade  to  the  Court,  under  the  sixth  section  of  the  befbre-mentioned  act, 
to  discharge  the  plaintiff  from  the  money  so  paid  in  satisfaction  of  the  forfeited 
lecognizanoes ;  and  the  justice  made  an  order  to  mitigate  each  of  the  forfeited 
recognizances  to  13^.  4^.,  and  also  an  order  in  each  case  on  the  defendant,  as 
sheriff,  in  the  form  given  in  the  act,  schedule  (C),  to  discharge  the  sum  of  39/. 
6s.  Qd,  (the  residue  of  the  forfeited  recognizance)  from  the  estreat  roll.  In  the 
accounts  rendered  by  the  under-sheriff  to  the  Court  of  Exchequer,  13j.  Ad,  was 
the  sum  stated  to  have  been  levied  on  each  recognizance,  and  the  residue  dis- 
chavged  by  order  of  sessions.  Applications  were  made  on  the  part  of  the  plain* 
tiff  to  the  defendant's  under-sheriff  (ader  the  order  of  sessions),  requiring  him  to 
pay  bock  to  the  plaintiff  the  two  sums  of  39/.  6s.  Sd.  and  39/.  6^.  8<i.,  which 
he  promised  to  do  on  being  allowed  sheriff^s  poundage,  and  receiving  separate 
receipts  lor  the  two  sums.  The  present  action  was  brought  to  recover  the  full 
amount  of  the  two  sums  remitted  by  the  sessions.  The  jury  found  a  verdict  for 
the  plaintiff  for  74/.  13s.  Ad.  Taunton^  in  Easter  term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  legislature,  by  the  statute  3  G.  4,  c. 
46,  had  given  no  power  to  the  sessions  to  discharge  a  forfeited  recognizance  in 
a  case  where  the  party  thought  fit  to  pay  the  money,  but  only  where  he  had 
been  committed  to  gaol  or  become  bound  to  appear  at  the  sessions. 

Maule  and  Whitoombe  now  showed  cause.  Supposing  that  the  sessions  had 
00  power  to  remit  the  forfeited  recognizances,  still  the  acts  and  admissions  of 
the  defendant's  under-sheriff  would  entitle  the  plaintiff  to  recover  on  either 
*29"1  ^^  '^^  counts  for  money  had  and  ^received,  or  on  the  account  stated. 
*'-'  He  has  expressly  promised  to  pay  the  amount  remitted  by  the  sessions, 
deducting  only  his  poundage,  which  was  all  he  originally  claimed  to  be  entitled 
to  hold ;  and  although  it  was  maintained  that  he  could  make  no  such  claim 
00  money  levied  by  process  issuing  from  sessions,  yet  on  the  trial  it  was  con- 
ceded for  the  sake  of  peace.  The  sum,  therefore,  for  which  the  verdict  now 
stands,  is  that  which  he  expressly  promised  the  plaintiff  to  pay  over  to  him. 
The  account  rendered  by  him  to  the  Court  of  Exchequer,  whereby  he  takes  credit 
for  the  sums  ordered  by  the  sessions  to  be  remitted,  is  a  recognition  and  adop- 
tioo  by  the  sheriff  of  that  order,  and  an  acknowledgment  that  Iw  holds  the  money 
to  the  plaintiff's  use.  It  is  unnecessary,  however,  to  urge  this  view  of  the  case, 
because  the  plaintiff's  right  to  recover  is  well  founded  on  the  order  made  by  the 
sessions ;  and  that  order  was  one  which  they  had  full  authority  to  make,  under 
the  3  G.  4,  c.  46  (a);  That  is  an  act  which  should  receive  a  liberal  construc- 
tion for  the  relief  of  parties,  and  not  such  an  one  as  would  enable  the  sessions 
to  order  the  discharge  of  recognizances,  only  where  a  party  has  been  lodged  in 
gaol,  or  has  given  security,  but  would  preclude  them  from  making  such  an  order, 
where  the  party  has  paid  the  whole  sum  forfeited.  The  writ  directed  by  the 
statute,  s,  2,  and  schedule  (A),  is  a  fieri  facias  and  capias :  it  commands  the 
sheriff  to  levy  on  the  goods,  6^.;  and  if  there  are  no  goods,  &c.  then  to  take  the 
pemo.  The  sessions,  in  the  latter  case,  have  authority  to  "  inquire  into  the 
*2961  c^^u^'^^tices,"  (5. 6,)  and  order  the  discharge  of  the  whole  or  part  *of 
^  the  forfeited  recognizance ;  and  it  clearly  was  not  the  intention  of  the 

legislatare  to  exclude  them  from  such  enquiry  and  order,  where  the  party  has 
goods,  and  pays  the  full  amount  of  the  forfeiture.  Such  a  payment  may  be 
considered  as  the  party's  binding  himself  to  appear,  and  then  when  he  does  appear 

(a)  See  the  clauses  of  the  act  let  out  in  the  judgment  delivered  by  the  Court. 
Vol.  XIV.— 18  M» 
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the  sessions  have  full  power.  But  it  is  not  neoessaiy,  in  order  to  invest  them 
with  that  power,  that  security  should  be  given  either  expressly  or  by  implication. 
The  sixth  section  gives  them  a  discretionary  jurisdiction  on  the  Bubject*niatter. 
The  court  of  quarter  sessions  is  thereby  empowered,  ^*  at  its  own  discretion,  to 
ordor  the  discharge  of  the  whole  or  part  of  the  forfeited  recognizance,  or  sum  <f 
fnoneypaid  or  to  be  paid  in  lieu  or  saHsfaction  thereof^  The  latter  clause  bu 
no  meaning  if  such  a  case  as  the  present  is  not  within  its  operation.  It  is  also 
to  be  observed  that  the  order  by  the  sessions  to  the  sheriff,  to  discharge  the  for- 
feiture from  the  estreat  roll,  prescribed  by  the  statute,  schedule  (C),  does  not 
recite  either  that  the  party  had  been  taken  into  custody  or  that  he  had  given 
security  to  appear  and  abide  the  decision  of  the  Court,  but  merely,  that  he  has 
appeared  and  has  made  it  appear  to  the  satisfaction  of  the  justices  that  he  should 
be  relieved. 

TaunUm  contri.  The  legislature  has  given  no  power  to  the  sessions  to  inter- 
fere where  a  party  has  thought  fit  to  pay  the  whole  money  on  the  writ  oomiog 
in.  If  he  chooses  to  abide  the  decision  whether  the  whole  or  part  of  his  forfeited 
recognizance  should  not  be  remitted,  he  may  do  so  on  giving  security  under 
section  5.  And  by  the  sixth  section,  by  which  alone  the  sessions  acquire  power 
to  order  a  discharge,  they  may,  by  *the  express  terms  of  that  section,  rtogv 
make  such  an  order  not  only  where  security  has  been  given,  but  where  '> 
the  party  has  been  committed  to  gaol.  But  their  power  is  confined  to  those 
two  cases.  The  authority  by  section  6,  **  to  inquire  into  the  circumstances  of 
the  case,"  is  given  to  *'  the  court  of  general  or  quarter  sessions  before  whom 
any  person  so  committed  to  gaol  or  bound  to  appear  shall  be  hrofughiP  The 
words  **  connmitted  to  gaol"  refer  to  persons  taken  into  custody  under  section 
2,  and  the  words  **  bound  to  appear"  refer  to  the  security  mentioned  in  section 
6.  The  plaintiff  in  this  case  was  not  brought  out  of  gaol,  or  in  pursuance  of 
security  fer  his  appearance ;  his  case,  consequently,  was  not  wilhin  the  contem- 
plation of  the  statute,  and  the  sessions  had  no  authority  to  interfere. 

Cur.  adv,  tmll, 

Batlbt,  J.  It  appears  in  this  case  that  the  recognizances  were  forfeited,  that 
process  issued,  and  that  the  plaintiff  paid  the  money  to  the  sheriiT.  The  sessions 
afterwards,  upon  the  application  of  the  plaintiff,  made  an  order  to  mitigate  tlie 
forfeited  recognizances  to  Ids.  4d.^  and  also  made  an  order  on  the  sheriff  to 
discharge  the  two  sums  of  30^  6s,  Sd.  from  the  estreat  roll,  in  consequence  of 
which  he  omitted  those  sums  in  his  accounts  delivered  into  the  exchequer,  and 
promised  the  plaintiff  to  repay  him.  It  has  been  insisted  that  the  plaintiff  was 
entitled  to  recover,  first,  on  the  statute  3  G.  4,  e,  46,  secondly,  on  the  ground 
of  the  under-sheriff's  promise,  and,  thirdly,  on  the  ground  that  the  sheriff  took 
credit  with  the  exchequer  for  those  sums.  As  to  the  latter  ground,  it  appears 
to  us  that  if  the  sessions  bad  not  authority  to  make  the  order  in  question,  that 
order  is  wholly  void,  and  the  sheriff's  omission  to  insert  *these  sums  in  r«2Q8 
his  accounts  delivered  into  the  exchequer  does  not  alter  the  case,  for  he  *- 
is  still  accountable  there.  And  if  that  be  so,  there  was  no  considemtion  fer  his 
promise  to  pay  the  plaintiff,  and  it  becomes  nudum  pactum.  The  question 
depends  upon  this,  whether  the  3  G,  4,  c.  46,  s.  6,  authorizes  the  sessions  to 
discharge  the  recognizance  in  all  cases,  or  in  those  cases  only  where  the  party 
has  been  committed  to  gaol  or  become  bound  in  sureties  to  appear  at  the  sessions. 
If  a  general  jurisdiction  be  given  to  the  sessions,  then  the  plaintiff  is  right,  other- 
wise be  is  wrong.  It  was  admitted  by  the  plaintiff's  counsel  that  the  sessions 
had  no  other  jurisdiction  than  that  given  by  the  3  G.  4,  e,  46.  By  section  2 
of  that  act  it  is  enacted,  that  all  fines,  forfeited  recognizances,  sum  or  sums  of 
money  paid  or  to  be  paid  in  lieu  or  satisfaction  of  them,  shall  be  certified  by  the 
justices  of  the  peace  by  or  before  whom  such  fines,  forfeited  recognizances,  &c, 
shall  be  imposed  or  forfeited,  to  the  clerk  of  the  peace  of  the  county,  &c.,  and 
tliat  such  clerk  of  the  peace  shall  copy  on  a  roll  such  fines,  forfeited  recogni- 
zances, &c.,  and  send  a  copy  of  such  roll,  with  a  writ  of  distringas  and  capias, 
-"<>*  fieri  facias  and  capias,  to  the  sheriff,  which  shall  be  the  authority  to  such 
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sheriff  for  proceeding  to  the  immediate  levying  of  such  fines,  forfeited  recogni- 
uDoes,  sum  or  sums  of  money  paid  or  to  be  paid  in  lieu  or  satisfaction  of  them, 
on  the  goods  and  cbatteb  of  such  several  persons,  or  for  taking  into  custody  the 
bodies  of  such  persons  in  case  sufficient  goods  and  chattels  shall  not  be  found 
whereon  distress  can  be  made  for  recovery  thereof.    Then  section  5,  which  is 
very  inaccurately  worded,  provides,  that  if  any  person  on  whose  goods  and 
chattels  such  sheriff  shall  be  authoriased  to  levy  any  such  forfeited  recognizance 
*2901  ^^  ^^"^  ^^  money  to  be  *paid  in  lieu  or  satisfaction  thereof,  shall  give 
•I  security  to  the  sheriff  for  his  appearance  at  the  next  general  or  quarter 
•essions,  there  to  abide  the  decision  of  the  court,  and  also  to  pay  such  forfeited 
recognizance  or  sum  of  money,  &c.  together  with  all  expenses  as  shall  be 
ordered  and  adjudged  by  the  Court,  it  shall  be  lawful  for  such  sheriff  to  dis* 
charge  such  jterson^  so  giving  such  security^  out  (f  custody ;  provided  also, 
that  in  case  such  party  so  giving  such  security  shall  not  appear  in  pursuance  of 
his  undertaking,  it  shall  be  lawful  to  the  Court  to  issue  a  writ  of  distringas  and 
capias,  or  fieri  facias  and  capias,  against  the  surety  or  sureties  of  the  person  so 
bound  as  aforesaid.     I  think  that  clause  does  not  extend  to  cases  where  the 
party  pays  the  money,  or  where  the  sheriff  levies  on  the  goods,  but  is  confined 
to  cases  where  the  sheriff  has  taken  the  body*     Then  comes  section  6,  under 
which  alone  the  plaintiff  had  power  to  apply  to  the  sessions,  and  they  had  juris- 
diction :  that  section  enacts,  that  the  court  of  quarter  sessions,  before  whom  any 
person  committed  to  gcud  or  hound  to  appear  shall  he  hroughi^  is  authorized 
and  required  to  enquire  into  the  circumstances  of  the  case,  and  shall,  at  its 
discretion,  be  empowered  to  order  the  discharge  of  the  whole  of  the  forfeited 
Tcoognizance  or  sum  of  money  paid,  or  to  be  paid  in  lieu  or  satisfaction  thereof, 
or  any  part  thereof,  which  order  shall  be  a  discharge  to  the  sheriff,  d^.  on  the 
passing  of  his  accounts  at  the  exchequer.     The  power  given  to  the  sessions  to 
order  the  discharge  of  a  forfeited  recognizance  is,  therefore,  confined  to  cases  in 
which  a  party  brought  before  the  sessions  has  been  committed  to  gaol  or  been 
bound  to  appear.     If  it  had  been  intended  to  give  the  sessions  a  general  discre- 
*3001  ^^'^^  ^^  ^^^  cases,  it  is  impossible  to  ^suppose  that  this  language  would 
•■  have  been  used.    By  the  second  section  the  plaintiff  might  be  committed 
to  gaol.    By  the  fiflh  section  he  might  be  bound  to  appear  at  the  next  quarter 
sessions ;  but  in  this  case  the  party  was  neither  committed  to  gaol  nor  bound  to 
appear  at  the  next  sessions.     He  paid  the  money.    Therefore,  it  seems  to  us, 
that  as  the  authority  of  the  sessions  was  limited  to  those  cases  only,  they  had 
no  power  to  make  the  order  in  question.     The  statute  4  G.  4,  c.  87,  s,  8,  is  a 
legislative  exposition  of  the  former  statute.     It  enacts,  "that  where  a  party 
subject  to  any  fine,  forfeited  recognizance,  &c.  shall  reside  or  shall  have  re- 
moved from  or  out  of  the  jurisdiction  of  the  sheriff  in  which  such  fine,  dec.  shall 
have  been  incurred,  dzc.  it  shall  be  lawful  for  such  sheriff  to  issue  his  warrant, 
together  with  a  copy  of  the  writ,  directed  to  the  sheriff  acting  for  the  county  or 
place  in  which  such  person  shall  then  reside  or  be,  or  in  which  any  goods  or 
chattels  shall  be  found,  requiring  such  sheriff  to  execute  such  writ;  and  the  said 
sheriff,  &c.,  within  thirty  days  afler  the  receipt  of  the  warrant,  is  required  to 
return  to  the  sheriff,  from  whom  he  shall  have  received  the  same,  what  he  shall 
have  done  in  the  execution  of  such  process,  and  whether  the  party  shall  have 
given  good  and  sufficient  security  to  appear  at  tJie  ensuing  general  or  quarter 
sessions  to  be  held  for  the  county  from  which  the  writ  issued,  and  in  case  a  levy 
shall  have  been  made,  to  pay  over  all  monies  received  in  pursuance  of  the  war- 
rant to  the  sheriff  from  whom  he  shall  have  received  the  same."     If  the  sheriff 
is  to  make  that  return,  it  shows  that  the  party  had  no  power  to  go  to  the  sessions 
unless  such  security  were  given ;  and  as  the  sessions  have  power  to  award  costs 
*8011  ^^^^  ^^  ^^^  section  of  the  3  G,  4,  c,  46,  that  power  would  be  ^nugatory 
-■  unless  the  security  were  given.     Upon  the  whole  we  are  of  opinion,  that 
the  sessions  had  no  power  over  the  recognizance.    The  rule  for  a  new  trial 
must  therefore  be  made  absolute. 

Rule  absolute. 
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WOODWARD  V.  BOOTH. 

Where,  in  case  the  declaration  stated  that  plaintiff  delivered  a  trunk  to  the  defendant,  to  be 
put  into  a  coach  at  CfusUr^  in  the  county  of  Chester^  to  wit,  at,  &c.,  and  safely  carried  to 
Shrewsbury y  and  that  through  defendant's  negligence  it  was  lost ;  and  it  appeared  in  evi- 
dence that  the  trunk  was  delivered  to  the  defendant  at  the  city  of  Chester,  which  is  s 
county  of  itself,  separate  from  the  county  of  Chester  at  large,  hut  within  its  ambit :  Held, 
that  this  was  not  a  material  variance,  but  that  the  declaration  was  suppotted  by  the  evi- 
dence,  as  no  evidence  was  given  of  the  existence  of  any  other  place  called  Chester, 

Case.  The  first  count  of  the  declaration  was  upon  the  custom  of  the  realm 
as  to  innkeepers,  and  stated  that  the  defendant  kept  an  inn  at  Chester^  in  the 
county  of  Chester^  to  wit,  at  Ludlow^  in  the  county  of  Salop ;  that  plaintiff  put 
up  there  and  delivered  into  defendant's  care  a  trunk,  which,  through  his  negli- 
gence, was  lost ;  second  count  stated,  that  defendant  was  proprietor  of  a  coach 
for  the  conveyance  of  passengers  and  their  luggage  for  hire  from  Chester  afore- 
said to  Shrewsbury^  that  plaintiflT  became  a  passenger,  and  that  by  the  careless* 
ness  of  the  defendant  his  luggage  was  lost;  third  count  similar  in  substance; 
fourth  count,  that  plaintiff  delivered  to  defendant  a  trunk  to  be  put  into  or  upon 
a  coach  at  Chester  aforesaid,  to  wit,  at  Ludlow  aforesaid,  to  be  carried  to 
Shrewsbury  ;  that  by  defendant's  carelessness  it  was  lost.  Plea,  not  guilty. 
At  the  trial  before  Vaughan^  B.,  at  the  last  Shrewsbury  assizes,  it  appeared 
that  the  plaintiff  never  went  into  the  defendant's  inn,  the  first  count  was  there- 
fore abandoned ;  as  to  the  others,  it  was  proved  that  the  trunk  was  delivered  at 
Chester^  in  the  county  of  the  city  of  Cliester^  and  it  was  thereupon  said  that 
the  terminus  from  which  the  trunk  was  to  be  carried  was  misdescribed.  The 
learned  Judge  thought  the  variance  was  fatal,  and  ^nonsuited  the  plain*  r«oAA 
tiff.  In  Easter  term  a  rule  to  set  aside  the  nonsuit  was  obtained;  <- 
against  which 

Campbell  and  il.  V.  Richards  showed  cause.  Although  the  declaration  is 
framed  in  case,  yet  it  is  founded  upon  a  contract,  and  the  action  was  substan- 
tially for  non-performance  of  a  contract.  Then  was  the  contract  proved  as 
alleged.  The  first  count  was  abandoned  at  the  trial,  that  described  the  defendant 
as  an  innkeeper  at  Clvesier^  in  the  county  of  Chester^  and  all  the  subsequent 
counts  describe  the  terminus  a  quo  as  Chester  aforesaid^  which  must  mean 
"  Chester^  in  the  county  of  Chester ^^  But  the  only  Chester  to  which  the  evi- 
dence applied  was  the  city  of  Chester^  in  the  county  of  the  city  of  Cliestcr  ;  the 
contract,  therefore,  was  not  proved  as  laid  ;  and  this  is  precisely  within  the 
authority  of  Tucker  v.  Cracklin  (a),  where  Abbott^  C.  J.,  held,  that  both  ends 
of  the  line  upon  which  goods  are  to  be  carried  must  be  accurately  described. 
[Holroydy  J.  Is  not  the  present  case  very  like  that  of  Frith  v.  Gray  (6),  where 
the  declaration  was  upon  a  contract  to  procure  a  booth  "  on  Barnet  Common^ 
in  the  county  of  MiddleseXy^  and  it  appeared  that  Barnet  Common  was  in  the 
county  of  Hertford^  but  the  Court  held  the  variance  immaterial  ?]  There  the 
place  was  immaterial,  here  it  is  the  very  foundation  of  the  action,  and,  there- 
fore, the  variance  is  fatal,  Fool  v.  Court  (c),  3  Stark,  on  Ev.  1574,  where 
several  cases  to  the  same  effect  are  collected. 

Taunton  contri.  This  was  not  an  action  of  contract,  but  was  founded  on  a 
common-law  duty  imposed  upon  ^carriers,  and  according  to  the  cases  of  r«oQ3 
Frith  V.  Gray  J  and  The  Mersey  and  Irwell  Navigation  v.  Douglas  (</),  »■ 
the  variance  in  this  case  was  immaterial.  The  gist  of  the  action  was  the  not 
carrying  safely  to  Shrewsbury  a  trunk  delivered  to  the  defendant  for  that  pur- 
pose ;  the  place  where  it  was  delivered  was  immaterial.  But  it  does  not  appear 
that  there  was  any  variance ;  for  in  the  absence  of  any  proof  of  two  places 
being  called  Chester^  "  Chester^  in  the  county  of  Oiester^'**  may  fairly  be  con* 

(a)  2  Stari.  JV.  P,  C.  385.  (h)  4  T.  JZ.  561,  note  to  Vrewry  v.  Tmsu 

(e)  4  Taunt,  700.  \d)  3  East^  497. 
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sidercd  as  a  description  of  Chester ^  in  the  county  of  the  city  of  Chester. 
[Baylty^  J.  The  case  of  Doe  v.  Salter  (a)  comes  very  near  that ;  for  it  was 
(here  held  that  JFhrfiham  was  a  sufficient  description  of  Farnham  Royal^  there 
being  no  evidence  of  any  other  place  being  called  FarnhamJ]  In  Cracklin  ▼. 
Tucker^  evidence  was  given  of  two  places  of  the  same  name,  one  in  the  city  of 
London^  the  other  in  Middlesex.  Again,  the  city  of  Chester ,  although  a  county 
of  itself,  is  within  the  ambit  of  the  county  at  large,  and,  therefore,  taking  the 
declaration  literally,  there  is  no  variance. 

Batlet,  J.  The  substance  of  the  bargain  in  this  case  was  to  put  the  trunk 
upon  the  coach  and  carry  it  to  Shrewsbury;  the  place  whence  it  wtfs  to  be 
carried  was  immaterial.  If  the  trunk  had  been  placed  on  the  coach  after  it  left 
Chester^  and  whilst  bn  the  road  to  Shrewsbury^  that  would  have  been  a  com- 
pliance with  the  duty  cast  upon  the  defendant.  But  as  to  the  question  of  vari- 
ance, I  think  that  the  county  mentioned  may  be  considered  to  be  the  county  of 
*3041  '^  ^^^^  ^^  Chester^  inasmuch  as  in  common  parlance  when  Chester  is 
^  ^mentioned,  the  city  of  Chester^  in  the  county  of  the  city,  is  understood 
to  be  meant ;  and  no  evidence  was  given  of  the  existence  of  any  other  place 
called  Oiester^  in  the  county  at  large.  If  the  objection  could  not  have  been 
thus  answered,  I  should  have  been  disposed  to  go  further,  and  hold  that  Chester 
might  be  described  as  in  the  county  at  large.  There  are  several  cases  in  which 
a  trifling  variance  as  to  the  name  of  a  corporation  or  of  a  parish  has  been  held 
immaterial,  where  it  was  not  calculated  to  mislead.  For  these  reasons,  I  am  of 
opinion,  that  the  nonsuit  must  be  set  aside,  and  a  new  trial  granted. 
HoutoTO  and  Litti.edalb,  Js.,  concurred. 

Rule  absolute. 

(«)  13  £Mf,  9. 


DOE  on  the  Demises  of  JAMES  PRING  and  JOHN  ROBERTS  v.  PEARSEY. 

The  presamntion  is,  that  waste  land,  which  adjoins  to  a  road,  belong^  to  the  owner  of  the 
adjoining  inclosed  land,  whether  he  be  a  freeholder,  leaseholder,  or  copyholder,  and  not 
to  the  lord  of  the  manor. 

This  was  an  ejectment  brought  to  recover  possession  of  a  cottage  and  garden 
in  the  parish  of  Thunton^  St.  Mary  Magdalen^  in  the  county  of  Somerset. 
Plea,  not  guilty.  At  the  trial  before  Burroughs  J.,  at  (he  Spring  assizes  for  the 
county  of  Somerset^  1827,  it  appeared  that  the  cottage  in  question  had  been 
built  by  the  defendant*s  father  in  1804,  on  a  slip  of  waste  land  (by  the  side  of 
the  turnpike  road),  adjoining  to  inclosed  land,  which  was  copyhold,  belonging  to 
John  Roberts f  one  of  the  lessors  of  the  plaintiff,  and  which  at  the  time  of 
serving  the  ejectment  was  in  the  occupation  of  his  tenant  James  Pring.  It  ap- 
*3051  P^*^  ^y  ^^  court  rolls,  *that  Roberts  had  been  admitted  to  six  acres 
^  of  land  lying  in  one  close,  called  FulUmds^  and  also  to  (bur  acres  ii 
FuUands.  There  was  no  evidence  to  show  what  number  of  acres  the  incloseo 
land  contained.  It  was  contended,  that,  as  the  adjoining  land  belonged  to 
■fio&0r/-s,  the  prim&  facie  presumption  was  that  the  waste  between  his  land  and 
the  high  road  belonged  also  to  him.  On  the  other  hand  it  was  insisted,  that 
tint  presumption  only  took  effect  where  the  owner  of  the  adjoining  lands  was  a 
freeholder.  The  learned  Judge  directed  the  jury  to  find  m  the  plaintiff,  but 
reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  for  that  purpose. 
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F.  PoUock  and  C  F.  WiUiams  now  showed  cause.  It  is  a  presumption  of 
law,  that  uninclosed  land  on  the  side  of  a  highway  belongs  to  the  owner  of  tho 
inclosed  land  next  adjoining.  This  presumption  is  founded  on  a  supposition, 
that  at  some  former  period  the  owners  of  the  land  on  each  side  of  the  road 
granted  to  the  public  a  right  of  passage  not  only  over  the  land  on  which  the 
road  is  formed,  but  over  the  uninclosed  waste  whenever  the  road  happened  to 
be  out  of  repair,  Steel  v.  PrickeU  (a) ;  and  this  presumption  applies  to  a  case 
where  a  copyholder  is  the  owner  of  the  adjoining  land.  For  a  copyhold  of  in- 
heritance must  have  existed  from  time  immemorial,  and  if  the  road  was  made 
afler  ikb  copyhold  was  granted,  as  it  must  be  presumed  to  have  been,  it  must  have 
been  taken  out  of  the  lands  of  the  copyholder. 

*Erskine  and  Carter  contri.  The  declaration  does  not  state  a  demise  r«AQ|» 
by  the  lord  of  the  manor,  and,  therefore,  if  the  title  be  in  him,  the  *- 
plaintiiT  is  not  entitled  to  recover.  The  plaintiff,  therefore,  ought  to  have  made 
out  a  title  either  in  Roberts  or  Pring.  Pring  was  Roberts's  tenant.  But  then 
the  plaintiff  proved  that  Roberts  was  customary  tenant  of  a  close  called  jFW- 
landsj  adjoining  the  waste  in  question ;  and  it  was  insisted,  that  he  being  owner 
of  the  adjoining  inclosed  land  the  presumption  was,  that  he  was  also  owner  of 
the  waste  adjoining  the  highway.  That  is  true  where  the  owner  of  the  adjoin- 
ing land  is  a  freeholder,  but  where  he  is  a  copyholder  the  presumption  is,  that 
the  waste  belongs  to  the  lord,  and  not  to  the  copyhold  tenant.  For  the  lord 
must  be  presumed  to  have  retained  in  his  own  hands  all  that  he  did  not  grant 
to  his  tenant.  Here  the  plaintiff  only  showed  a  grant  from  the  lord  of  FuUands^ 
comprising  a  specified  number  of  acres. 

Bayley,  J.  It  is  very  desirable  that  there  should  be  one  certain  and  definite 
rule  applicable  to  all  cases  of  this  description.  Now  it  is  a  primiL  facie  presump- 
tion, that  waste  land  on  the  sides,  and  the  soil  to  the  middle,  of  a  highway 
belongs  to  the  owner  of  the  adjoining  freehold  land.  The  rule  is  founded  on  a 
supposition,  that  the  proprietor  of  the  adjoining  land  at  some  former  period  gave 
up  to  the  public  for  passage  all  the  land  between  his  inclosure  and  the  middle 
of  the  road.  I  think  that  rule  applies  not  only  to  freehold  but  to  copyhold  lands 
also.  There  was  no  evidence  to  show  when  the  road  was  first  made,  but  it 
was  a  turnpike  road.  If  the  road  existed  at  the  time  when  the  copyhold  was 
first  granted,  viz.  from  time  ^immemorial,  the  right  of  property  in  the  r«QQ<« 
road  and  the  waste  adjoining  might  in  that  case  have  remained  in  the  *- 
lord.  But  if  the  road  were  taken  out  of  the  land  aAer  the  copyhold  was  granted, 
then  the  presumption  would  be,  that  the  property  in  the  road  and  the  waste  ad- 
joining was  in  the  copyholder.  Now  I  think  we  ought  not  to  presume  that  the 
road  in  question  was  made  before  the  time  of  legal  memory.  The  probability 
is,  that  it  was  made  long  since.  And  if  the  road  was  made  within  the  time  of 
legal  memory,  then  the  prim4  fade  presumption  is,  that  the  waste  land  adjoin- 
ing the  road  belonged  to  Roberts^  the  copyhold  tenant  of  the  land  next  adjoining, 
and  not  to  the  lord.  The  rule  for  entering  a  nonsuit  must,  therefore,  be  dis- 
charged. 

HoLROTD,  J.  I  am  also  of  opinion  that  the  verdict  is  right.  I  see  no  reason 
for  confining  the  rule  to  cases  where  the  person  in  possession  of  the  adjoining 
land  is  a  freeholder.  It  applies  equally  whether  the  party  occupying  the  ad- 
joining land  be  a  freeholder,  leaseholder,  or  copyholder.  As  to  the  property 
granted,  a  copyholder  stands  in  the  place  of  the  lord,  the  leaseholder  in  the  place 
of  the  lessor.  It  is  very  improbable  that  when  a  lease  or  grant  is  made  of  land 
near  the  high  road,  and  there  is  between  the  highway  and  the  land  inclosed  a 
small  quantity  of  uninclosed  land,  of  little  or  no  use  to  the  lord  or  lessor,  that 
he  should  separate  it  from  the  rest,  or  reserve  to  himself  such  land.  When  a 
grant  of  land  near  to  a  road  is  made  (even  where  it  is  inclosed  and  separated 
from  the  land  adjoining),  it  appears  to  me  that  the  primiL  facie  presumption  i8» 

(a)  9  Stari,  N.  P.  C.  463. 
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that  the  land,  on  that  side  of  the  fence  on  which  the  road  is,  passes  likewise 
with  it.     Generally  speaking,  where  an  inclosure  is  made,  the  party  making  it 

*3081  ^^^^^  ^^  ^'^'^  ^^^  ^^S^  *^'^  ^^^^  ^°  ^^^  ^^^  ground,  on  the  outside  of 
-*  the  bank.  The  land  which  constitutes  the  ditch  in  point  of  law  is  a 
part  of  the  close,  though  it  be  on  the  outside  of  the  bank.  And  if  something 
further  is  done  (or  his  own  convenience  when  that  which  constitutes  the  fence  is 
dug  out  from  his  land,  as,  for  instance,  if  a  small  portion  of  unincloscd  land 
near  a  public  or  private  way  is  left  out  of  the  inclosure  to  protect  and  secure  the 
occupation  of  that  part  of  the  land  which  is  inclosed,  .that  in  point  of  law  is  a 
part  of  the  close  on  which  the  inclosure  is  made.  If  any  grant  of  such  land, 
being  copyhold,  had  been  made  before  the  inclosure,  the  subsequent  grants 
would  protiably  continue  to  be  made  in  the  same  way,  notwithstanding  the  in- 
closure, and  all  the  land,  both  within  and  without  the  inclosure,  would,  there* 
fore,  pass  by  those  grants.  It  seems  to  me,  therefore,  that  the  rule  that  waste 
land  near  a  highway  is  to  be  presumed  prim4  facie  to  belong  to  the  owner  of 
the  inclosed  land  next  adjoining,  is  not  confined  to  a  case  where  the  owner  of 
that  land  b  a  freeholder,  but  extends  equally  to  cases  where  the  owner  is  a 
leaseholder  or  a  copyholder.  In  either  case  evidence  may  be  given  to  rebut  the 
primi  facie  presumption.  But  it  is  of  considerable  importance  that  the  prim& 
&cie  presumption  should  be  constant  and  uniform,  and  not  left  to  depend  on  a 
variety  of  particular  circumstances,  some  of  which  may  be  beyond  the  time  of 
actual  memory,  although  not  beyond  the  time  of  legal  memory. 

LiTTLBDALK,  J.    I  am  entirely  of  the  same  opinion.     If  any  act  of  ownership 
by  the  lord  of  the  manor  be  proved,  then  there  will  be  an  end  of  any  presump- 
tion; but  where  no  such  act  of  ownership  is  proved,  I  think  the  presumption 
*3091   ^^^^^  Arise  that  the  waste  belongs  to  the  *owner  of  the  adjoining  land. 
•'  It  is  not  very  likely  that  the  lord  should  exercise  any  acts  of  ownership 
on  these  small  strips  of  land  where  there  is  little  herbage  for  cattle  to  depasture 
upon,  and  where  there  are  no  trees  growing.     It  is  admitted  that  the  presump- 
tion is  in  favour  of  the  owner  of  the  adjoining  land  where  he  is  a  freeholder,  and 
I  think  very  reasonably  so.     We  do  not  know  the  origin  of  these  rights.     In  all 
probability  the  rule  that  the  presumption  is  to  be  in  favour  of  the  owner  of  the 
adjoining  land  has  arisen  from  its  being  a  matter  of  convenience  to  the  owners 
of  adjoining  land,  and  to  prevent  disputes  as  to  the  precise  boundaries  of  property. 
If  the  rule  of  presumption  as  to  the  right  of  ownership  applies  to  every  freeholder, 
I  see  no  reason  why  it  should  not  apply  to  a  copyholder.     Suppose  the  road 
were  made  through  ancient  copyhold  land,  the  copyholder  would  have  a  right 
to  have  his  copyhold  renewed  (if  he  was  tenant  in  fee-simple)  to  the  same  extent 
>s  he  had  it  before.     If  before  the  road  was  made  his  copyhold  extended  to  the 
Hoe  which  afterwards  was  the  middle  of  the  road,  he  would  have  a  right  to  have 
his  copyhold  renewed  in  the  same  way  as  before.     There  is  no  reason,*there- 
fore,  why  the  same  presumption  should  not  be  made  in  his  case  as  well  as  in  that 
of  a  freeholder.     The  same  rule  will  apply  if  the  road  be  made  through  the 
waste  of  a  man<^.    In  that  case,  if  the  lord  of  the  manor  intends  to  reserve  his 
light  to  the  unincloscd  land  near  the  road,  he  must  take  care  to  do  it  by  exer- 
cbiog  acts  of  ownership  upon  it.     And  if  the  lord  of  the  manor  make  a  convey- 
ance in  fee,  and  grant  his  freehold,  the  same  rule  will  apply  as  in  other  cases. 
It  would  he  extremely  inconvenient  if  a  different  rule  of  presumption  were  to 
^3101  P'^^^^^  according  as  the  ''adjoining  land  is  freehold,  copyhold,  or  lease- 
-'  hold.     If,  according  to  the  argument  urged  in  this  case,  the  presumption 
^loes  not  apply  to  copyholders, — for  the  same  reason  it  will  not  apply  to  a  lease- 
l^der.    For  a  copyholder  stands  in  the  same  relation  to  the  lord  of  the  manor 
u  a  leaseholder  does  to  a  freeholder.     I  think  it  is  convenient  and  reasonable 
that  the  presumption  should  be  the  same  in  the  case  of  a  copyholder  as  it  is  in 
that  of  a  freeholder.    This  rule  must,  therefbroi  be  discharged. 

Rule  discharged 
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BREWER  and  GREGORY,  Assignees  of  FITTER,  v.  SPARROW. 

The  assignees  of  a  bankrupt  having  once  aflBrmed  the  acts  of  a  person  who  wrongfully  sold 
the  property  of  the  bankrupt,  cannot  afterwards  treat  him  as  a  wrong-doer,  and  maintaio 
trover. 

This  was  an  action  of  trover,  brought  by  the  plaintiffs  as  assignees  of  one 
Pitter  a  bankrupt,  to  recover  certain  goods  of  the  bankrupt  alleged  to  have  been 
wrongfully  converted  by  the  defendant.  This  cause  was  referred  to  an  arbi- 
trator, who,  by  his  award,  stated  the  following  facts : 

The  commission  was  issued  on  the  2l8t  of  October  1825,  upon  the  petition  of 
the  plaintiff  Brewer^  The  act  of  bankruptcy  was  committed  on  the  2d  of  OciO' 
her  1825.  Tfie  assignment  to  the  plaintiffs^  under  the  commission ^  teas  exe» 
cuted  on  the  Sd  cf  December  1825.  The  goods  for  which  the  action  was  brought 
consisted  of  the  stock  in  trade,  household  furniture,  and  effects  found  upon  the 
premises  of  the  bankrupt,  at  Cheltenham^  in  Gloucestershire^  where  he  had 
carried  on  business  until  the  2d  of  October  1825,  on  which  day  he  absconded 
*and  led  his  dwelling-house  and  shop.  On  the  4th  o^ October  the  de-  r«»|| 
fendant,  who  was  a  creditor  of  the  bankrupt,  aflcr  consulting  with  the  ■- 
plaintiff  JBreii^e/',  went  to  Cheltenham,  v/hen  he  found  the  house  and  shop  of  the 
bankrupt  shut  up.  Upon  his  arrival  he  took  possession  thereof,  and  also  of  the 
stock  in  trade,  household  furniture,  and  effects,  and  re-opened  the  shop  and  con- 
tinued the  business,  assisted  by  his  son  and  the  apprentice  of  the  bankrupt,  by 
selling  the  stock  in  the  same  manner  as  had  been  done  by  the  bankrupt ;  and  be 
continued  to  do  so  until  the  13th  of  November  following,  when  he  and  his  son 
quitted  the  premises,  leaving  the  apprentice  in  possession.  On  the  15th  of 
November  a  messenger,  by  virtue  of  a  warrant  issued  by  the  commissioners 
under  the  commission,  at  the  instance  of  the  plaintiff  Brewer,  arrived  at  Chel* 
tenham  and  took  possession  of  the  premises,  the  household  furniture,  and  efiects, 
and  seized  the  stock  in  trade,  which  consisted  partly  of  stock  which  had  belonged 
to  the  bankrupt,  and  partly  of  stock  which  the  defendant  had  purchased  during 
the  time  he  continued  the  business,  and  which  had  been  mixed  up  and  in  part 
sold  with  the  bankrupt's  stock  for  the  general  benefit  of  the  trade,  and  to  enable 
the  defendant  to  sell  the  bankrupt's  stock  more  beneficially  than  he  otherwise 
could  have  done.  The  goods  purchased  by  the  defendant  amounted  to  212/., 
which  he  paid  for  out  of  the  monies  received  by  him  in  the  sale  of  the  general 
stock  in  trade.  He  kept  a  daily  account  of  the  sale  and  purchase  of  the  stock 
bought  and  sold,  of  all  monies  received  and  paid,  and  of  all  incidental  expenses 
during  the  time  he  continued  in  possession ;  and  such  account  was  a  just  and 
true  account ;  and  at  the  time  of  his  quitting  possession,  he  *left  with  the  r#o|2 
apprentice  of  the  bankrupt  the  balance  of  such  account,  amounting  to  *- 
20/.  65.  d<f. ;  which  sum  the  apprentice  duly  paid  to  the  messenger,  who  duly 
paid  and  accounted  for  the  same  to  the  plaintiffs  before  the  commencement  of 
the  action.  On  the  21st  o£  January  the  defendant,  being  summoned  before  the 
commissioners,  delivered  a  copy  of  the  account  so  kept  by  him  to  the  plaintifl^s. 
The  action  was  commenced  on  tlie  4th  of  April  following.  The  defendant  did 
not  intermeddle  with,  or  dispose  of  any  part  of  the  bankrupt's  goods,  chattels, 
or  effects,  except  his  stock  in  trade.  The  defendant  acted  in  all  things  touch- 
ing and  concerning  the  taking  possession,  and  selling  and  disposing  of  the  stock 
in  trade  of  the  bankrupt,  and  purchasing  other  stock  and  conducting  the  busi- 
ness, and  in  all  other  matters  relating  to  or  concerning  the  subject-matter  of  the 
action,  bon&  fide,  and  solely  for  the  benefit  of  all  the  creditors  of  the  bankrupt 

Hutchinson  for  the  plaintiffs.  The  defendant,  after  the  act  of  bankniptcy 
had  been  committed,  sold  the  goods  of  the  bankrupt  without  any  authority  from 
the  plaintiffs,  or  either  of  them,  afler  they  had  become  assignees  ;  he  thereby 
iras  guilty  of  a  wrongful  conversion,  and  is  liable  in  trover. 
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Brodrink^  contrd,  was  stopped  by  the  Court. 

Batlky,  J.  The  defendant  in  the  first  instance  was  a  wrong-doer,  and  the 
plaintiffs  might  have  treated  him  as  such,  but  it  was  competent  to  them  in  their 
rharacfer  of  assignees  either  to  treat  him  as  a  wrong*doer  and  disaffirm  his  acts, 
*3131  ^^  ^^  affirm  his  acts  and  treat  him  as  *their  agent;  and  if  they  have  once 
•'  affirmed  his  acts  and  treated  him  as  their  agent,  they  cannot  aAer- 
wnrds  treat  him  as  a  wrong-doer,  nor  can  they  affirm  his  acts  in  part,  and  avoid 
them  as  to  the  rest.  I  am  of  opinion  that  the  plaintiffis,  in  their  ciiaracter  of 
assignees  in  this  case,  have  affirmed  the  acts  done  by  the  defendant  with  refer- 
once  to  the  disposition  of  the  goods  of  the  bankrupt,  for  they  have  accepted  from 
liim  the  balance  of  the  account.  That  balance  consisted  of  a  sum  due  to  them 
atVr  giving  them  credit  for  the  produce  of  all  the  bankrupt's  goods  sold  by  the 
dpfcndaat.  By  accepting  and  retaining  that  balance  without  objection,  aAer 
thoy  had  received  a  copy  of  the  account  kept  by  the  defendant,  they  adopted 
his  acts  and  recognized  him  as  their  agent,  and  having  so  done,  they  are  not  at 
liberty  to  treat  him  as  a  wroog-docr. 

HoLBOTD,  J.  I  think  the  plaintiflTs  adopted  the  acts  of  the  defendant  by  ac« 
cepting  the  balaoce  of  the  account.  By  doing  so,  they  at  all  events  eitlier 
rec(^oizcd  him  as  tlieir  agent  in  the  sale  of  the  bankrupt's  goods,  or  they  must 
have  received  the  amount  of  that  balance  as  a  satisfaction  for  the  wrongful  act 
done  by  the  defendant.  If  they  have  treated  him  as  their  agent,  they  cannot 
afterwards  treat  him  as  a  wrong-doer,  and  maintain  trover.  If,  on  the  other 
ba ad,  they  accepted  the  balance  of  the  account  as  a  satisfaction  for  the  wrong* 
fui  act,  the  acceptance  of  that  sum  is  an  answer  to  the  action. 

LiTTLEDALB,  J.,  ooncuried. 

Judgment  for  defendant. 


•3141  *^^TIS,  Treasurer  to  the  Commissioners  appointed  under  and  by 
'  virtue  of  an  Act  passed  in  the  47  Geo.  3,  Sess.  2,  for  paving,  cleansingi 
lighting  and  watching  the  Town  and  Parish  of  Woolwich,  in  the  county 
of  Kent,  and  removing  and  preventing  nuisances  therein ;  for  the  better 
Relief  and  Employment  of  the  Poor ;  v.  The  Company  of  Proprietors  of  the 
Kent  Water  Works. 

By  a  local  act  for  the  relief  of  the  poor,  certain  commissioners  were  enabled  to  make  rates 
upon  all  and  every  person  or  persons  who  held, occupied,  or  possessed  land  in  the  perish*, 
it  was  held,  that  a  corporation  was  liable  to  be  rated,  although  by  a  clause,  giving  an  ap- 
peal to  the  quarter  sessions  to  any  party  aggrieved,  such  party  was  bound  to  enter  into  a 
recofnizance. 

The  act  of  parliament  required  that,  before  any  action  should  be  brought  to  recover  any 
rates,  there  should  be  a  personal  demand  of  the  same,  or  a  demand  in  writing  left  at  the 
place  of  abode  of  the  persons  charged,  or  on  the  premises  charged:  Held  by  Bofley,  J., 
that  a  demand  nmde  at  a  meeting  of  the  corporate  body  duly  convened  was  sufficient ;  and 
by  LUtl§Jalt,  J.y  that  a  demand  fixed  on  the  premises  charged  under  the  rate  was  suiB- 
eienl. 

The  act  directed  that  the  commissioners,  or  the  major  part  of  them  assembled  at  any  meet<* 
inf ,  not  being  less  than  thirteen,  might,  by  writing  under  their  bands,  appoint  a  treasurer : 
Held,  that  an  appointment  of  a  treasurer  signed  by  a  majority  of  seventeen  commissioners 
present  at  a  meeting,  was  valid,  and  that  it  need  not  be  signed  by  thirteen. 

The  act  directed  all  actions  to  be  brought  in  the  name  of  the  treasurer*  An  order  was 
B>*de  by  the  coromiasioners,  that  an  action  should  be  brought  to  recover  certain  rates 
At  the  time  when  this  order  was  made  A.  was  treasurer,  but  when  the  action  was  commen* 
^  B.  was  tretsnrer :  Held,  that  the  latter  had  authority  to  prosecute  the  action  in  hit 
name  for  the  benefit  of  the  commissioners,  and  was  entitled  to  recover  the  rates  due  tc 
the  commiasioners  before  he  was  appointed  treasurer :  Held,  also,  that  it  was  not  com- 
Vol.  XIV,— 19  N 
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petent  to  the  defendant  in  such  action  to  object  to  the  rates  on  the  ground  that  tne  prop- 
erty rated  was  not  sufficiently  described  in  them,  that  being  a  ground  of  appeal  to  the 
quarter  sessions. 

By  an  act  of  parliament,  authoriiing  the  levying  of  a  gaol  rate,  it  was  C4a/*ted,  that  the 
overseer  of  the  poor  of  every  parish  should  levy  such  gaol  rate  by  such  ways  and  meaDS 
as  any  poor  rate  is  by  law  collected :  Held,  that,  as  the  power  to  make  and  levy  ntes 
had  been  taken  from  the  overseers  and  given  to  certain  commissioners,  th(>y  were  to  be 
considered  as  overseers  of  the  poor  for  the  purpose  of  collecting  the  gaol  rate  within  the 
meaning  of  the  act  of  parliament. 

The  commissioners  under  the  first  mentioned  act  were  to  settle  and  ascertain  the  sums  of 
money  respectively  necessary  to  be  raised  for  the  relief  of  the  poor,  and  paving,  &c.  (he 
streets,  and  make  and  sign  rate  or  rates  not  exceeding  the  amount  of  the  sum  so  settled 
and  ascertained.  At  a  meeting  of  the  commissioners  doly  convened,  it  was  adjudged 
necessary  to  raise  a  sum  not  exceeding  1300/.  for  the  use  of  the  poor,  and  a  sum  not  ex- 
ceeding 500/.  for  paving,  &c.  the  streets :  Held,  that  the  fair  import  of  that  resolution 
was,  that  those  two  sums  were  the  smallest  sum  necessary  to  be  raised  for  the  purposes 
required,  and,  therefore,  that  those  were  the  sums  fixed  and  ascertained  by  the  comniis- 
sioners. 

The  commissioners  ordered  that  the  sum  of  1300/.  should  be  raised  by  a  rate  of  \\d.  in  the 
pound,  and  the  sum  of  .700/.  by  a  rate  of  3e/.  in  the  pound.  If  these  rates  had  been  tol- 
lectcd  upon  the  whole  rental  of  the  parish,  they  would  have  produced  less  than  1800/., 
but  the  poor  rate  would  have  produced  more  than  1300/. :  Held,  that  as  the  act  of  parlia- 
ment did  not  require  separate  rates  to  be  made  for  the  poor  and  for  the  highways,  and  as 
the  entire  sum  directed  to  be  raised  would  not  exceed  the  sum  required,  the  rate  was 
good. 

By  the  act  for  building  the  gaol,  the  justices  at  sessions  were  authorized  to  assess  a  special 
county  rate  upon  every  parish,  for  the  payment  of  the  expenses  of  building  such  gaol, 
and  that  rate  was  made  payable  out  of  the  monies  collected  in  the  parishes  for  the  relief 
of  the  poor ;  and  there  was  a  proviso,  that  every  tenant  might  deduct  out  of  his  rent  one 
half  the  amount  of  the  rate :  Held,  that  under  the  local  act  the  commissioners  could  not 
make  a  retrospective  rate  in  order  to  reimburse  themselves  in  one  year  money  which 
they  had  paid  in  a  former  year  on  account  of  the  gaol  rate. 

This  was  an  action  brought  by  the  plaintiff,  Cdrtis,  as  treasurer  to  the  com- 
missioners appointed  under  and  by  virtue  of  the  above  act  of  the  47  G,  3,  c, 
111,  *against  the  company  of  proprietors  of  the  Kent  Water-works,  to  r#oi5 
recover  1331/.  165.  2d,j  being  the  amount  of  thirty-five  assessments  *- 
made  by  the  commissioners  under  the  above-mentioned  act  of  parliament,  upon 
the  defendants,  for  the  relief  of  the  poor  of  the  parish  of  Wooltcich^  in  the 
county  of  Kent^  and  for  paving,  cleansing,  lighting  and  watching  the  town  and 
parish  of  Woolwich^  and  also  of  six  assessments  made  by  the  commissioners 
for  similar  purposes,  and  also  for  defraying  the  expenses  of  erecting  a  new 
house  of  correction  and  court  houses  for  the  county  of  Kent.  At  the  trial 
before  Alexander^  C.  B.,  at  the  Lent  assizes  1826,  for  the  county  of  Kent,  the 
jury  found  a  verdict  for  the  plaintiff,  damages  1331/.  16*.  2d.,  subject  to  the 
opinion  of  this  Court  upon  the  following  case : 

By  an  act  of  parliament  passed  in  the  47th  year  of  George  the  Third,  session 
2,  chap.  Ill,  certain  commissioners  were  appointed  for  carrying  the  act  into 
execution ;  and,  amongst  others,  the  churchwardens  for  the  time  being  of  the 
parish  of  Woolwich.  And  by  the  seventh  section  of  that  act  it  is  provided  that 
all  the  powers  and  authorities  thereby  given  to  the  commissioners  should  and 
might  be  executed  by  the  major  part  of  them  assembled  at  any  meeting  held  in 
pursuance  of  the  act,  not  being  less  than  thirteen,  except  where  otherwise  directed 
by  the  act.  By  the  eleventh  'section  it  was  enacted  that  the  commis- 
sioners might,  and  they  were  thereby  empowered,  at  any  meeting  at  which 
not  less  than  thirteen  commtssioners  should  be  present,  by  writing  under  their 
hands  to  appoint  a  treasurer  as  they  the  said  commissioners  should  think  proper. 
By  the  thirteenth  section  it  was  enacted  that  wherever  any  action  should  be 
brought  by  the  order  of  the  commissioners  against  any  person  or  persons,  the 
•ame  might  be  brought  in  the  name  of  the  treasurer.  By  the  sixteenth  and 
seventeenth  sections  it  was  further  enacted  that  the  commissioners  should,  at 
any  of  their  meetings  to  be  held  in  pursuance  of  that  act,  settle  and  ascertain 
the  sums  of  money  respectively  necessary  for  the  relief,  &c.  of  the  poor  of  the 
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said  pariifh,  and  also  for  paving,  cleansing,  lighting,  and  watching  the  streets, 
iLC,  providing  a  burial  ground,  and  the  several  other  purposes  of  the  act ;  and 
should,  and  they  were  thereby  required  to  make  and  sign  a  rate  or  rates,  not 
exceeding  the  amount  of  their  respective  sums  so  settled  and  ascertained,  upon 
ail  aud  every  the  person  or  persons  who  did  inhabit,  hold,  occupy,  possess,  or 
eojoy  any  land,  house,  shop,  warehouse,  or  other  building,  tenement,  or  here- 
ditament within  the  said  parish.  By  the  twenty-third  section  it  was  further 
enacted,  that  afler  any  rate  should  have  been  so  rated,  assessed,  and  charged 
by  the  commissioners  for  the  purposes  of  the  act,  the  collector  was  thereby  re- 
quired to  collect  the  same  accordingly ;  and  in  case  any  person  or  persons  who 
should  be  rated  should  refuse  or  neglect  to  pay  such  rate  to  any  collector  for 
twenty-one  days  afler  personal  demand  made  by  the  collector  thereof,  or  demand 
in  writing  under  the  hand  of  such  collector,  and  lefl  at  the  last  or  usual  place 
*3ri  ^^^^'^^  of  the  person  *or  persons  so  refusing  or  neglecting  to  pay  as  afore- 
'-'  said,  or  on  the  premises  so  charged  with  such  rate,  then  alter  summons  and 
default  of  payment,  the  same  was  to  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  such  person  or  persons  so  refusing  or  neglecting  to  pay  as  aforesaid, 
or  on  the  goods  and  chattels  found  on  the  premises ;  or  it  should  be  lawful 
ibr  the  commissioners  to  recover  any  such  rate  payable  by  virtue  of  that  act, 
by  action  of  debt  or  on  the  case,  in  any  of  his  Majesty's  courts  of  record  at 
WeUmmttr.  By  the  92d  section  it  was  enacted,  that  the  then  overseers  of  the 
poor  of  the  said  parish  should  continue  to  be  overseers  for  the  remainder  of  the 
year  1807,  and  until  two  other  overseers  should  be  nominated  and  appointed 
in  the  manner  and  at  the  time  by  law  directed  to  succeed  them  ;  and  in  Easter 
week,  or  within  one  month  of  JEkister  in  each  and  every  year,  two  persons, 
being  substantial  householders  in  the  parish,  should  be  nominated  and  appointed, 
in  the  manner  by  law  directed,  to  be  overseers  of  the  poor  of  the  said  parish ; 
provided  always  that  such  overseer  and  overseers  should  in  all  cases  account 
to  and  be  liable  to  the  control,  orders,  and  directions  of  the  commissioners, 
at  all  their  meetings  to  be  held  in  pursuance  of  that  act.  By  section  106,  it 
was  further  enacted,  that  if  any  person  or  persons  should  think  himself,  herself, 
or  themselves  aggrieved  by  any  rate  or  rates  made  by  virtue  of  the  act,  such 
person  or  persons  might  complain  to  the  commissioners,  at  any  meeting  to  be 
holden  within  two  months ;  and  such  commissioners  were  thereby  authorized 
and  empowered,  if  they  should  think  such  person  or  persons  aggrieved,  to  give 
6uch  relief  in  the  premises  as  to  them  should  seem  necessary ;  and  if  any  such 
*3181  ^P^i^^i^  oi*  persons  should  not  be  satisfied  with  the  determination  of  the 
^  commissioners,  or  should  neglect  to  complain  to  them  at  any  such  meet- 
uig,  within  the  time  afbresaid,  then  it  should  be  lawful  for  such  person  or  per- 
sons to  appeal  to  the  then  next  general  or  quarter  sessions  of  the  peace  to  be  holden 
for  the  county  of  Kent^  which  should  happen  next  afler  the  expiration  of  twenty- 
one  days  from  the  determination  of  such  commissioners ;  in  every  case  such 
appellant  or  appellants  first  giving  eight  days'  notice,  at  least,  in  writing,  of  his, 
^r,  or  their  intention  to  bring  such  appeal,  and  of  the  matter  thereof,  to  the 
clerk  or  clerks  to  the  commissioners,  and  within  two  days  after  such  notice 
entering  into  a  recognizance  in  the  sum  of  20/.,  with  two  sureties  in  the  sum  of 
10/.  each,  before  some  justice  of  the  peace  for  the  said  county  conditioned  for 
prosecuting  such  appeal. 

By  an  act  of  the  48  G,  3,  c.  146,  it  was  enacted,  <<that  it  should  be  lawful  for 
the  commissioners  appointed  by  the  47  G.  3,  c.  Ill,  or  any  seven  or  more  of 
them,  to  raise  and  convey  water  from  a  field  in  the  parish  of  Charltofty  in  the 
county  of  Kent,  therein  mentioned,  along  the  high  road  leading  from  Green- 
tcick  into  the  said  town  of  Woolwich,  and  along  another  high  road  therein  men- 
tioned, into  certain  reservoirs  therein  mentioned,  and  to  convey  and  distribute 
^ter  from  every  such  reservoir  in  pipes  through  the  said  town  and  parish  to 
the  houses  of  the  inhabitants  thereof  agreeing  with  the  commissioners  thereof  )o 
^  supplied  with  such  water,  and  to  purchase  all  ground  necessary  for  making 
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8uch  reservoir  or  reservoirs,  and  to  erect  engines,"  &c.  &c.  By  the  6th  sec 
tioD  the  commissioners  were  enabled  to  borrow  at  interest  a  sum  not  exceeding 
14,000/.  *upon  the  credit  of  the  rates.  By  the  12th  section  it  was  p^^^, 
enacted,  "  that  in  case  any  surplus  should  any  time  arise  of  the  rates  *- 
after  paying  the  interest  of  the  money  borrowed  and  the  expenses  of  carn'ing 
the  act  into  execution,  the  same  should  be  applied  towards  the  relief  of  the  pwr 
of  the  parish  of  Woolwich^  in  such  manner  as  the  commissioners,  or  any  seveo 
or  more  of  them,  should  think  proper." 

By  an  act  passed  in  the  49  G.  3,  c.  189,  certain  persons  therein  named,  and 
others  their  successors,  were  incorporated  by  the  name  of  the  company  of  pro- 
prietors of  the  Kent  Water  Wbrks^  and  such  corporation  exists  at  the  present 
time. 

By  an  act  passed  in  the  51  G.  3,  c.  145,  the  defendants  were  empowered  to 
supply  with  water,  amongst  other  parishes,  that  of  St.  Mary^  Wooltcich;  and 
it  was  by  the  third  section  enacted,  that  it  should  be  lawful  for  the  company  of 
proprietors,  and  they  were  thereby  authorized  and  required  to  contract  and  agree 
with  the  commissioners  acting  under  the  acts  of  the  47  G.  3,  c.  Ill,  and  the  48 
G.  3,  c.  146  (already  set  out),  for  the  absolute  purchase  of,  and  the  rommis. 
sioners  or  any  three  or  more  of  them,  were  thereby  authorized  and  empoweral 
to  sell,  convey,  assign,  and  assure  to  the  company  of  proprietors,  a  certain  piece 
or  parcel  of  land  belonging  to  the  said  commissioners,  and  purchased  by  them 
of  Mr.  /.  Lo7ig^  situate  in  the  parish  of  Woolwich;  and  also  the  interest  oftlw 
commissioners  of  and  in  certain  springs  of  water  arising  or  flowing  in  certain 
fields  therein  described,  situate  in  the  parish  of  CharUon^  any  thing  in  the  lasN 
mentioned  acts  to  the  contrary  notwithstanding;  and  that  upon  such  purchase  it 
should  be  lawful  for  the  company  of  proprietors  to  use  the  said  piece  or 
^parcel  of  land,  and  the  springs  of  water,  for  the  purposes  of  the  act  of  t^.^^ 
the  49  G.  3,  c.  189,  and  of  the  act  now  in  recital,  or  any  of  them,  in 
such  and  the  like  manner  as  the  commissioners  could  or  might  have  used  oi 
enjoyed  the  same  prior  to  the  making  of  any  such  conveyance  or  assignment. 

This  action  was  commenced  on  the  17th  of  October  1825,  in  the  name  of  G 
CortiSf  as  the  treasurer  to  the  commissioners,  against  the  company  of  proprieton 
of  the  Kent  Water  Works^  under  the  following  circumstances : 

At  a  general  meeting  of  the  commissioners,  duly  held  on  the  7th  of  Ori^Vr 
1823,  it  was  resolved  that  the  company  of  proprietors  of  the  Kent  Water  Worb 
should  be  proceeded  against  for  the  recovery  of  the  parochial  rates  in  arrenr-J' 
Mr.  Nokes  (who  was  the  solicitor  to  the  commissioners),  with  the  advice  d 
counsel,  should  be  of  opinion  that  the  parish  could  maintain  an  action.  The 
opinion  of  counsel  was  obtained,  and  the  solicitor  to  the  commissioners  after- 
wards brought  the  present  action  by  their  advice.. 

At  the  time  when  the  resolution  was  made,  Mr.  Tkomas  Rideaut  was  the 
treasurer  to  the  commissioners ;  but  before  the  action  was  commenced,  Mr. 
Cortis  had  been  appointed  the  treasurer,  and  was  so  at  the  time  of  its  com- 
mencement, before  which  period  (viz.  on  the  17th  of  May  1825),  the  solicitor 
to  the  commissioners  having  re|X)rted  that  a  certain  advance  of  money  woma 
be  necessary  for  obtaining  an  original  writ  in  order  to  commence  the  action  and 
for  other  expenses,  the  commissioners  advanced  him  a  suid  of  50/.  for  those 
purposes.  Mr.  Cortis  acted  as  treasurer  from  the  2d  day  of  iWay  1825,  undera 
resolution  of  •the  commissioners  for  that  purpose,  and  the  appointment  r,g2i 
of  Mr.  Cortis  as  treasurer  took  place  on  the  14th  of  June  1825,  at  a 
meeting  at  which  seventeen  of  the  commissioners  were  present,  but  of  them, 
twelve  only  signed  this  appointment. 

The  first  assessment  sought  to  be  recovered  in  this  action  was  mnde  on  the 
1st  of  August  1815,  and  in  the  following  manner:  At  a  general  meeting  oftlie 
commissioners  acting  under  the  provisions  of  the  47  G.  3,  c.  Ill,  duly  holden 
in  pursuance  thereof  on  the  27th  of  June  1825,  it  was  resolved  and  dcerned 
necessary  to  raise  a  sum  not  exceeding  1300/.  for  the  use  of  the  poor,  and  a 
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sum  oot  exceeding  500/.  for  the  highways,  by  a  rate  of  lie?,  in  the  pound  for 
the  poor,  and  2d,  in  the  pound  for  the  highways.  In  pursuance  of  this  rcsolu- 
tioQ  a  rate  was  prepared,  and  the  assessment  made  at  lid.  in  the  pound  for  the 
poor,  and  d(L  in  the  pound  for  the  highways ;  and  at  a  subsequent  meeting  of 
the  commissioners,  duly  assembled  on  the  1st  of  August  1815,  the  rate  thus 
prejnred  was  read  over  and  signed  by  them,  in  compliance  with  a  resolution 
then  eotered  into  for  the  purpose.  The  title  of  the  rate  was  as  follows :  '*  A 
rate  or  assessment  made  the  1st  day  of  August  in  the  year  1815,  and  by  virtue 
of  ao  act  of  parliament  passed  in  the  forty-seventh  year  of  the  reign  of  his 
present  Majesty,  intituled  *An  Act,'  &c."  (the  title  of  tlie  act  was  set  out); 
such  rate  or  assessment  being  at  11^.  io  the  pound  for  the  relief  of  the  poor, 
aod  the  further  sum  of  *Sd.  in  the  pound  for  paving,  cleansing,  lighting,  and 
watching  the  streets,  making  in  the  whole  the  sum  of  1^.  2d,  in  the  pound,  and 
beiog  for  three  months  to  Midsummer-dai/  1S15.  The  assessment  on  the 
coiDpaoy  of  proprietors  of  the  Kent  Water  Works  amounted  to  24/.  7s,  Sd, 
*3'221  ^^^  ^^^^^  ^apportioning  the  dificrent  assessments,  the  rate  is  thus  con- 
-'  eluded :  *'  We,  whose  names  are  hereunto  subscribed,  commissioners, 
amoogst  others,  for  carrying  into  execution  the  act  of  parliament  mentioned  in 
the  introductory  part  of  this  rate,  having  previously  adjudged,  settled,  and  ascer- 
tained it  to  be  necessary  to  raise  a  sum  not  exceeding  1300/.  for  the  relief  of 
tho  poor  of  the  said  town  and  parish,  and  a  sum  not  exceeding  500/.  for  paving, 
cleansing,  lighting,  and  watching  the  streets,  lanes,  dz^c.  within  the  said  town 
and  parish,  have  rated  and  assessed  upon  all  and  every  person  and  persons  in 
Rich  rate  and  assessment  named  for  the  purposes,  and  in  the  proportions 
expressed  and  set  forth  in  the  introductory  part  of  this  rate,  the  several  sums 
of  money  set  opposite  to  his  or  their  respective  names.  As  witness  our  hands, 
the  said  Ist  oC  August  1815." 

All  the  subsequent  rates  for  the  use  of  the  poor,  and  for  the  streets,  to  July 
1825  inclasive,  were  made  in  a  similar  manner,  and  with  similar  formality,  and 
had  similar  titles  and  conclusions.  The  aggregate  amount  of  these  several  rates, 
being  thirty-five  in  number,  upon  the  defendants,  was  1120/.  2s.  2d. 

The  assessment  of  11^.  in  the  pound  on  the  actual  rental  of  the  parish  of 
Wofjlicich  amounted  to  1371/.  14«.,  and  tho  assessment  of  3rf.  in  the  pound  for 
the  highways  amounted  to  374/.  2«.,  making  together  1745/.  16«.,  the  sum 
which  would  have  been  raised  if  the  whole  had  been  collected ;  but  the  suma 
actually  collected  under  the  two  assessments,  and  which  were  jointly  collected, 
amounted  to  1450/.  only.  And  the  subsequent  assessments  and  rates  were  open 
lo  the  same  observation. 

Io  addition  to  the  thirty-five  rates,  there  were  six  other  rates  for  the  use  of 
the  poor  and  for  the  highways,  each  of  which  included  a  gaol  rate.  The  por- 
•303-1  ^OQS  of  *these  six  rates  charged  upon  the  defendants  applicable  to  the 

"  -'  poor  and  the  highways  amounted  to  the  sum  of  144/.  65.;  the  portions 
«pplicable  to  the  gaol  amounted  to  57/.  18s. 

The  gaol  rates  were  made  under  the  54  G.  3,  section  15,  which  enacted 
"  that  the  justices  of  the  peace  assembled  for  the  county  of  Kent  at  the  general 
•ession  to  be  holden  for  the  county  in  pursuance  of  that  act,  should  yearly,  until 
i^^l  the  charges  and  expenses  of  building  nnd  completing  the  new  gaol  and  court- 
hf^itses,  incurred  and  to  be  incurred  since  the  then  last  Etister  quarter  sessions, 
should  be  paid  and  satisfied,  assess  and  tax  a  special  county  rate  for  the  pay- 
ment of  such  charges  and  expenses,  on  all  and  every  parish,  township,  &c.  in 
the  county,  within  their  respective  divisions,  now  contributing  or  liable  to  con* 
tnbute  to  the  ordinary  county  rate,  at  a  sum  not  exceeding  the  sum  of  6e/.  m 
the  pound  over  and  above  the  ordinary  county  rate,  hy  one  or  nurre  rates  in  each 
y*iar,  on  the  rental  at  which  each  parish,  township,  liberty,  &c.,  and  extra- 
Parochial  or  other  place  should  be  rated,  taxed,  and  assessed  to  the  ordinary 
^►unly  rate;  and  the  said  special  rate  should  be  collected,  levied,  and  recovered 
iQ  like  nuLDDer,  and  by  such  ways  and  means,  and  under  such  penalties,  as  any 
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county  rate  might  be  collected  and  recovered  in  the  county  of  Kent ;  and  the 
overseers  and  overseer  of  every  parish,  township,  or  place  maintaining  its  own 
poor,  within  the  county  of  Kent^t  should  and  might,  and  was  and  were  thereby 
authorized  and  empowered  to  levy  and  raise  such  rate  in  like  manner,  and  by 
such  ways  and  means,  and  under  such  penalties,  as  any  poor  rate  then  was  by 
law  collected  ;  provided  always,  that  every  tenant  or  occupier  paying  such  rate 
might  deduct  and  retain  out  of  the  rent  payable  to  his  *'landlord  or  land-  r#^9, 
lords  for  the  premises  in  respect  of  which  such  rate  was  payable,  one  ^ 
half  part  of  the  full  amount  of  such  rate,  it  being  the  intent  and  meaning  of  thr 
act  that  the  half  of  such  rate,  except  as  thereaAer  excepted,  should  be  borne  by 
the  landlord ;  and  every  landlord  should  and  was  thereby  required  to  allow  and 
make  such  respective  deductions  accordingly  ;  and  every  such  tenant  paying  or 
having  levied  upon  him  such  rate,  should  be  acquitted  and  discharged  of  aod 
from  so  much  money  as  such  half  part  should  amount  to,  as  fully  and  effcc 
tually  as  if  the  same  had  been  actually  rent  paid  to  any  such  landlord  or  land- 
lords in  part  of  the  rent  due  from  such  tenant." 

The  justices  of  the  peace  being  duly  assembled  at  a  general  session  in  pursu- 
ance of  the  provisions  of  this  statute,  cUd,  on  the  5th  of  July  1814,  tax  and  assess 
a  special  county  rale  upon  every  parish  and  other  place  in  the  county  with  Id 
their  respective  divisions,  at  the  rate  of  M.  per  pound  upon  the  rental  of  each 
parish  and  place ;  and  an  entry  was  made  in  the  county  books  in  the  following 
form  : — ^*'  This  court  for  making  a  general  rate  or  assessment  towards  payment 
of  the  charges  and  expenses  of  building  and  completing  the  new  gaol-house  of 
correction  and  court-houses  for  the  town  of  Maidstone^  incurrred  and  to  be 
incurred  since  the  last  Easter  quarter  sessions,  doth,  in  pursuance  of  an  act  of 
parliament  passed  in  the  present  session  of  parliament,  entitled,  &c.  assess 
upon  all  and  every  the  parish,  township,  liberty,  &c.  in  the  said  county/' 
the  sums  following,  viz.  *Mhe  sum  of  276/.  135.  M,  upon  WooUctchs 
being  at  the  rate  of  Zd,  in  the  pound  upon  the  estimated  rental  of  that 
parish."'  Then  followed  the  assessment  upon  other  places,  and  then  the 
entry  was  thus  continued:  —  "This  Court  doth  order  that  the  said  several 
sum  *and  sums  of  money  so  assessed  on  the  said  several  and  respective  r«<>o^ 
towns,  parishes,  and  places,  shall  be  paid  out  of  the  money  collected,  '- 
or  to  be  collected  for  the  relief  of  the  poor  of  such  parish  or  place,  by  the 
churchwardens  and  overseers  for  the  time  being,  of  each  and  every  the  parishes 
and  places  aforesaid,  to  the  high  constable  of  the  respective  hundreds  and 
divisions  wherein  such  parishes  or  places  shall  be,  within  thirty  days  afror 
demand  thereof  shall  be  made  in  writing."  On  the  26th  January  1815,  a 
similar  assessment  of  276/.  13jp.  6^.  was  made  on  the  parish  of  Wooltrich^  at 
the  rate  of  3r?.  in  the  pound  on  their  estimated  rental,  according  to  the  provisions 
of  the  statute.  On  the  23d  October  1815  a  similar  assessment  of  184/.  9^. 
was  made  on  the  parish  of  Woolicich,  being  at  the  rate  of  2d.  on  the  pound  on 
their  estimated  rental,  according  to  the  provisions  of  the  statute.  Each  of  these 
several  sums  of  276/.  135.  6e/.,  276/.  135.  6£/.,  and  184/.  95.,  was  paid  out  of 
the  monies  raised  for  the  relief  of  the  poor  under  the  47  G,  3,  scss.  2,  c.  Ill, 
by  the  treasurer  to  the  commissioners  acting  under  that  statute,  to  thq  high 
constable  of  the  hundred,  and  by  him  paid  to  the  county  treasurer  at  the  quarter 
session*)  next  ailcr  the  times  of  the  respective  assessments.  At  a  general  meet* 
ing  of  the  commissioners  acting  under  the  provisions  of  the  47  G.  3,  duly  holdcn 
in  pursuance  thereof  on  the  5th  o^  January  1816,  it  was  resolved  and  adjudged 
and  deemed  necessary  to  raise  a  sum  not  exceeding  800/.  for  the  use  of  tho 
poor,  a  sum  not  exceeding  400/.  for  the  highways,  and  a  sum  not  exceeding 
800/.  for  defraying  the  expenses  of  the  gaol  and  court-houses;  and  that  a  rate 
be  immediately  made  for  those  purposes,  at  6c/.  in  the  pound  for  the  poor,  6//.  in 
the  pound  for  the  new  gaol,  and  Sd,  in  the  pound  for  paving,  &c.  In  pursuance 
of  this  resolution  *a  rate  was  prepared,  and  an  assessment  made  at  6d,  r^^a 
in  the  pound  for  the  poor,  and  3</.  in  the  pound  for  the  highways,  and  *- 
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6d  in  the  poand  for  the  expenses  of  the  gaol  and  court-houses ;  and  at  a  sub 
ecqueot  meeting  of  the  commissioners  duly  assembled  on  the  9th  of  January 
1816,  the  rate  thus  prepared  was  read  over  and  signed  by  them,  in  complianco 
with  a  resolution  entered  into  for  the  purpose.  The  title  of  the  rate  was,  "  A 
rate  or  assessment  made  the  9th  day  of  January  1816,  by  virtue  of  an  act  of 
parliament  passed  in  the  47  G.  3 ;  and  also  by  virtue  of  several  acts  passed  in 
the  43d,  47th,  49th,  and  54th  years  of  G,  3,  for  erecting  a  gaol  and  court-house 
at  MaidstonCy  in  the  said  county,  upon  all  and  every  person  and  persons  holdings 
&c.  occupying  lands,  &c.  within  the  parish,  as  well  for  the  relief  of  the  poor 
as  also  for  paving  the  streets,  lanes,  d^c.  in  the  parish ;  and  also  towards  defray- 
iog  the  expenses  of  erecting  such  gaol  and  court-houses,  such  rate  or  assessment 
betag  at  Qd.  in  the  pound  Tor  the  relief  of  the  poor,  and  Zd,  in  the  pound  for 
such  paving,  &c.,  and  6d,  in  the  pound  for  such  gaol  and  court-house,  making 
in  the  whole  the  sum  of  Is.  tkl,  in  the  pound,  and  being  for  three  months  to 
Quisttnas  day  1815.  The  assessment,  which  was  joint  for  the  poor,  the  high- 
ways, the  gaol  and  the  court-houses,  on  the  company  of  proprietors  of  the 
Kent  Water  Works,  amounted  to  26/.  25.  6d,  That  part  of  the  assessment 
which  was  made  for  defraying  the  expenses  of  the  gaol  and  court-houses  was 
to  repay  the  several  sums  of  276/.  13«.  6cf.,  276/.  134.  6rf.,  and  184/.  9«., 
amounting  together  to  737/.  16.t.^  which  had  been  paid  over,  as  before  men- 
tioned, to  the  treasurer  of  the  county  of  Kent,  An  assessment  of  6d.  in  the 
pound  upon  the  actual  rent  of  the  parish  of  Woolwich^  in  Januanj  1816, 
*3*^71  ^^"^^'  ^^  ^^^  proceeds  had  all  been  collected,  have  ^produced  761/.  25. 
^  Sd.y  hut  the  amount  of  the  sums  collected  was  only  679/.  55.  And  it 
was  impossible  in  the  parish  to  collect  the  whole  amount  of  any  assessment. 

On  the  29th  April  1816,  the  justices  of  the  peace,  at  a  general  session 
holden  in  pursuance  of  the  54  G,  3,  c.  104,  made  a  similar  assessment  for  the 
gaol  and  court-houses  on  the  parish  of  Woolwich^  of  276/.  135.  6^/.,  being  at 
tise  rate  of  3^.  in  the  pound  on  the  estimated  rental,  and  an  entry  similar  to  that 
before  set  forth  was  made  in  the  county  books.  On  the  5th  of  jlti^5^  1816,  a 
similar  assessment  of  276/.  135.  6d.  was  made  on  the  parish  of  Wbotwick^  at 
the  rate  of  3^/.  in  the  pound  on  their  estimated  rental,  and  a  similar  entry  was 
made  in  the  county  books.  Each  of  these  last-mentioned  sums  of  276/.  135.  6d. 
and  276/.  135.  6</.  was  paid  out  of  the  monies  raised  for  the  relief  of  the  poor  under 
the  47  G.  8,  sess.  2,  c.  1 1 1 ,  by  the  treasurer  to  the  commissioners  acting  under  the 
rtalutc,  to  the  high  constable  of  Woolwich^  and  by  him  paid  to  the  treasurer  of 
the  county  of  Kent^  at  the  quarter  sessions  next  after  the  time  of  the  respective 
assessments.  And  on  the  14th  o^  January  an  assessment  for  the  use  of  the 
poor,  for  the  highways,  and  for  defraying  the  expenses  of  the  gaol  and  court- 
houses, the  latter  at  6rf.  in  the  pound,  was  made  by  the  commissioners  acting 
under  the  47  G.  3,  c.  Ill,  in  a  similar  manner,  and  according  to  the  same 
forms  as  those  observed  in  the  assessment  of  the  9th  of  January  1816,  above 
set  forth.  I'Tie  assessment  on  the  company  of  proprietors  of  the  Kent  Water 
Works  amounted  to  36/.  11 5.  M.  That  part  of  the  last-mentioned  assessment, 
vhich  was  made  for  defraying  the  expenses  of  the  gaol  and  court-houses,  was 
to  repay  the  two  last-mentioned  several  sums  of  276/.  135.  6rf.  and  276/.  135. 

*3281  ^^•'  ^^^^^  ^^^  ^'^^  P^^*^  ^^^^  ^  above  mentioned  to  the  *treasurer  lor 
'*  the  county  of  Kent ;  and  also  to  cover  the  deficiency  in  the  sum  actually 
collected  by  virtue  of  the  rate  made  on  the  9th  Januartf  1816.  The  aggregate 
*™ount  of  the  two  several  sums  of  276/.  135.  6rf.  and  276/.  135.  6r/.,  and  of 
^he  deficiency,  is  611/.  185.  An  assessment  of  M,  in  the  pound  on  the  actual 
'^'i^lofthe  parish  of  Woolwich^  in  January  IS\7^  would,  if  the  proceeds  had 
«W  been  collected,  have  produced  755/.  135.;  but  the  amount  of  the  monies 
actually  collected  was  only  666/.  65.  6r/.,  which  lefl  a  surplus,  beyond  what 
^*^  required  for  the  specific  purposes  for  which  the  money  was  collected,  of 
*4/.  85.  6d 

"Rie  ease  then  stated  several  other  assessments  made  by  the  county  justicoi 
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on  Wo(M,ujich  between  the  years  1616  and  1825,  the  paynient  of  the  sums  ro 
assessed  on  Woolwich  by  the  commissioners  out  of  the  poor  rates  of  WooLwtck^ 
and  subsequent  assessments  made  by  them  on  the  parish,  for  the  use  of  the 
poor,  ibr  the  highways,  and  for  defraying  the  expenses  of  the  gaol  and  court- 
houses. That  part  of  the  respective  assessments  made  to  defray  the  expenses 
of  the  gaol  and  court-houses  respectively  being  to  repay  the  sums  last  paid  over 
by  the  Woolwich  commissioners  to  the  treasurer  of  the  county  of  Kent^  for  the 
county  assessments.  The  commissioners  in  all  these  assessments  raised  a 
larger  sum  than  that  required  by  the  county  assessments  ;  and  ultimately  there 
remained  in  their  hands  a  bdlauce  of  589/.  0«.  9//.  on  account  of  the  gaol  rate, 
which  balance  was  aflerwards  applied  to  the  use  of  the  poor  of  the  parish  of 
Woolwich,  The  rental  of  the  parish  of  Woolwich  was  variable  between  the 
9th  oC  April  1816  and  the  3d  November  1816  :  it  fluctuated  between  the  sums 
of  30,563/.  and  23,746/. 

The  company  of  proprietors  of  the  Kent  Water  Works  *were  in  the   r#ooQ 
occupation  and  enjoyment  of  valuable  property  of  sufficient  value,  situated   ^ 
within  the  parish  of  Woolwich  at  the  time  the  first  assessment  was  made  upon 
Uiem,.and  have  been  ever  since. 

At  a  general  assembly  of  the  company  duly  convened,  the  collector  appointed 
by  the  Woolwich  commissioners  personally  served  upon  the  chairman  of  the 
assembly,  publicly  at  the  meeting,  a  paper  writing,  purporting  to  be  a  demand 
on  the  company  of  the  proprietors  of  the  Kent  Water  Works,  of  the  several 
rates  with  which  they  had  been  chained,  contained  in  a  schedule  thereto  an- 
nexed. And  a  similar  demand  in  writing,  under  the  hand  of  such  cotlcctor, 
was  pasted  on  a  boai-d  which  was  fixed  upon  the  premises  of  the  company  nt 
Woolwich,  and  also  fixed  upon  the  pipes  belonging  to  the  company.  In  the 
eeveral  rates  made  on  the  1st  August  1615,  and  subsequently  until  the  30tb 
March  1824  inclusive,  the  assessment  was  in  the  following  form  :  '*  The  Com- 
pany of  Proprietors  of  the  Kent  Water  Works," — the  amount  of  their  assess- 
ment was  then  placed  opposite.  But  in  the  latter  rates  the  company  were  rated 
for  and  in  respect  of  their  land  and  reservoir,  and  their  pipes.  They  did  not 
appeal  against  any  of  the  forty-one  assessments  under  the  provisions  of  the 
106th  section  of  the  47  G.  3,  sess.  2,  c.  111. 

This  case  was  argued  at  the  sittings  ader  last  Easter  term  by  Broderick  ^of 
the  plaintiff,  and  BoUand  for  the  defendants.  The  question  turned  entirely 
upon  the  construction  of  the  several  clauses  of  the  acts  of  parliament  set  out  in 
the  case,  and  the  arguments  urged  are  commented  on  in  the  judgment  delivered 
by  the  Court,  so  that  it  is  unnecessary  to  state  them  here. 

*Batlby,  J.  Upon  several  of  the  points  which  have  been  made  in  r*««Q 
this  case  we  entertain  no  doubt  whatever.  The  first  objection  to  the  ^ 
plaintifTs  right  of  action  was,  that  a  body  corporate  does  not  come  w^ithin  the 
meaning  of  the  sixteenth  section  of  the  47  G,  3,  r.  111.  The  title  of  the  act 
shows,  that  the  better  relief  and  employment  of  the  poor  was  one  of  the  pur- 
poses which  the  legislature  had  in  view.  It  does  not  appear  that  there  was  any 
intention  to  exonerate  any  person  who  before  that  time  was  fiable  to  contribnte 
to  the  poor  rate.  But  if,  by  reason  of  the  provisions  of  this  act,  corporations  be 
not  liable  to  contribute,  then  all  property  belonging  to  a  cor|)oration,  which 
before  was  liable  to  contribute  to  the  poor  rate,  will  be  exempt ;  and  that  without 
any  express  words  in  the  act  to  show  that  such  was  the  intention' of  the  legisla- 
ture. The  clauses  which  relate  to  the  raising  of  the  poor  rate  are  the  16th, 
17th,  and  23d.  By  the  16th  section,  the  commissioners  are  to  make  rates 
upon  all  and  every  the  person  or  persons  who  do  or  shall  hold,  occupy,  possess, 
&c.  any  land  within  the  parish.  The  words  person  or  persons  may  be  confined 
kO  individuals  in  their  natural  capacity,  or  they  may  extend  to  bodies  politic 
Dy  tlie  statute  of  the  43d  Elizabeth,  which  is  a  statute  in  pari  matcri&,  "  every 
mhabitant,  parson,  vicar,  and  occupier  of  any  land  or  tenement,"  is  liable  to 
contribute  to  the  relief  of  the  poor«    Now  those  words  do  not  of  necessity 


330]  7  Barnewall  &  Cresswell.  153 

extmd  to  a  corporation.  But  they  have  been  construed  to  include  a  corpora- 
tioo.  Eex  V.  Gardiner  (a).  That  statute  also  gives  the  right  of  appeai 
to  any  person  or  persons  aggrieved  by  any  rate.  It  is  said,  however,  in  this 
*a.^n  ^^^^^^9  ^^^  ^^  mMsi  be  collected  from  the  ^appeal  clause  of  this  act  that 
-■  corporations  were  not  intended  to  be  included,  inasmuch  as  the  person  or 
persons  appealing  against  a  rate  are  required  to  enter  into  a  recognizance,  and  that 
a  corporation  cannot  do  so.  If  it  were  necessary  to  decide  that  point,  I  should 
pause  before  I  said  that  a  corporation  is  not  competent  to  enter  into  a  recogni- 
zance.  I  am  aware  that  there  is  a  dictum  (b)  to  show  that  they  cannot  do  so ; 
but  as  they  may  appoint  an  attorney  for  a  variety  of  purposes,  I  am  not  satis- 
fied that  they  may  not  do  so  for  the  purpose  of  entering  into  a  recognizance. 
But  assumuig  that  they  cannot  enter  into  a  recognizance,  yet  if  they  are  persons 
capable  of  being  aggrieved  by  and  appealing  against  a  rate,  I  should  say  that 
that  part  of  the  clause  which  gives  the  appeal  applies  to  all  persons  capable  of 
appealing,  and  that  the  other  part  of  the  clause  which  requires  a  recognizance 
to  be  entered  into  applies  only  to  tliose  persona  who  are  capable  of  entering 
iato  a  recogoizance,  but  is  inapplicable  to  those  who  are  not.  But  it  has  been 
said,  that  when  the  legislature  intended  that  corporations  should  be  included,  they 
are  specially  named;  as,  for  example,  in  the  stat.  47  G.  3,  c.  Ill,  s.  66,  which 
enables  bodies  politic  and  all  ONrporations,  feoffees  in  trust,  husbands,  guardians, 
committees  of  lunatics,  or  other  trustees,  on  behalf  of  themselves  and  their  suc- 
cessors, and  their  respective  cestui  que  trusts,  &c.,  to  sell  and  convey  to  the 
commissioners  any  property  which  they  are  entitled  to  purchase  under  the  act. 
The  object  of  that  clause  is  to  enable  a  class  of  persons,  who  by  law  are  others 
wise  incapable  of  selling  their  property,  to  sell  such  property  to  the  commis* 
sioners  for  the  purposes  of  this  act.  It  required  an  express  enactment  to  enable 
**3d21  ^"^^  persons  *to  sell  their  property.  Corporations,  therefore,  would  not 
^  be  included  in  such  a  clause,  unless  they  were  expressly  named. 

The  second  objection  was,  that  no  personal  demand  of  the  rate  has  been  made 
upon  any  single  individual,  but  there  was  a  corporate  meeting  held  under  the 
provisions  of  the  act  of  parliament,  with  a  chairman  duly  authorized  to  preside 
over  it,  and  the  collector  made  a  demand  at  that  meeting  which  appears  to  me 
to  be  sufficient. 

The  third  objection  was,  that  the  party  suing  was  not  duly  appointed  treasurer. 
The  11th  section  of  the  act  says,  *'  that  the  commissioners  may  and  are  hereby 
empowered,  at  any  meeting  at  which  not  less  than  thirteen  commissicHiers  shall 
be  present,  by  writing  under  their  hands,  to  appoint  a  treasurer."  It  is  said, 
that  it  is  not  only  necessary  the  thirteen  commissioners  should  be  present  at  the 
meeting,  but  that  thirteen  must  sign  the  appointment  of  the  treasurer.  It  appeai  s 
to  me,  that  the  words  of  that  section  do  not  require  that  the  appointment  should 
be  signed  by  the  thirteen.  The  general  rule  is,  that  where  a  power  of  a  public 
nature  is  committed  to  several,  who  all  meet  for  the  purpose  of  executing  it,  the 
act  of  the  majority  will  bind  the  minority,  Grindley  v.  Barker  (c)  ;  and  in  this 
case  the  fourth  section  of  the  act  contains  an  enactment  to  that  effect.  And 
when  the  eleventh  section  authorizes  thirteen  commissioners  present  at  a  meeting 
to  do  an  act,  if  seven  of  the  thirteen  concur  in  doing  that  act,  it  is  a  sufficient 
compliance  vrith  the  act  of  parliament ;  because  the  act  of  seven,  being  a  majority 
of  the  number  present,  will  bind  alL  And,  therefore,  if  thirteen  only  were 
^3331  P'^^^"^)  ^^^  seven  of  them  concurred  in  affixing  their  signature  to  *the 
^  appointment,  that  would  be  an  appointment  under  the  hands  of  the  ma- 
jority of  the  persons  present.  In  this  case  seventeen  commissioners  were  present, 
And  the  instrument  was  signed  by  twelve,  who  constituted  the  majority  of  that 
meeting. 

The  fourth  objection  was,  that  the  plaintiff  was  not  duly  authorized  to  brinf; 
the  actioo.     It  is  quite  clear,  however,  that  the  order  of  the  7th  October  182ft 

(«)  Cowp.  79.  (&)  Moore,  68.  (•)  1  Bo*,  if  PtUL  229. 
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contained  a  sufficient  authority  to  the  treasurer  to  commence  the  action.  But 
it  is  said,  that  Mr.  Rideout  was  the  treasurer  at  the  time  when  that  order  wab 
made,  and  that  although  Mr.  Coitis  was  treasurer  when  the  action  was  com- 
menced, there  ought  to  have  been  a  new  order.  The  order,  however,  does  not 
purport  to  be  an  authority  to  any  particular  individual  to  bring  the  action  in  his 
own  name,  but  it  merely  directs  that  the  action  should  be  brought.  It  is  a 
consequence  of  law  resulting  from  that  order,  that  the  action  must  be  brought 
by  the  person  who,  at  the  time  of  bringing  the  action,  shall  be  treasurer  to  the 
commissioners. 

Then  the  fifth  objection  was,  that  the  present  plaintiff  could  only  be  entitled  to 
recover  for  that  part  of  the  rates  which  became  due  after  he  was  appointed 
treasurer  ;  but  I  think  that  is  not  a  valid  objection,  for  the  plaintiff  is  not  suing 
for  any  thing  due  to  himself,  but  he  is  a  mere  nominal  party  suing  for  those 
commissioners  for  whose  benefit  the  action  is  to  be  brought.  Whether  the  rates 
became  due  before  the  plaintiff  was  treasurer,  or  afterwards,  they  must  still  be 
sued  for  in  his  name,  and  in  his  name  only. 

The  sixth  objection  was,  that  the  amount  of  the  rates  was  not  legally  ascer- 
tained.    Upon  that  point  the  Court  will  take  time  to  consider  their  judgment. 

The  seventh  objection  was,  that  there  is  too  much  ^uncertainty  in  the  t^^^a 
specification  of  the  property  rated.     That  was  a  ground  of  appeal,  and   '- 
it  is  not  competent  to  these  parties  to  make  it  a  ground  of  objection  in  this 
action.     Hutchins  v.  Chambers  {a)  is  an  express  authority  to  show  that  that 
objection  could  only  be  made  by  way  of  appeal. 

The  eighth  objection,  that  the  rates  directed  to  be  levied,  if  calculated  upon  the 
rental  of  the  parish,  would  produce  more  than  the  sums  ascertained  to  be  neces- 
sary, also  turns  upon  the  construction  of  the  sixteenth  section,  which  we  shall 
reserve  for  future  consideration. 

The  ninth  objection,  which  applies  to  the  gaol  rate,  depends  upon  the  construc- 
tion of  the  54  G.  3,  s.  15.  That  section  enacts  *<  that  the  justices,  &c.  assem- 
bled at  sessions  shall  yearly,  until  all  the  expenses  of  building  and  completing 
the  new  gaol-house  and  court-houses  shall  be  paid  and  satisfied,  assess  and  tax 
a  special  county  rate  for  the  payment  of  such  expenses,  in  all  and  every  parish, 
&c. ;  and  the  said  special  rate  shall  be  collected,  levied,  and  recovered,  in  like 
manner,  and  by  such  ways  and  means,  and  under  such  penalties,  as  any  county 
rate  may  be  collected,  levied,  and  recovered  in  the  said  county  of  Kent ;  and 
the  overseers  and  overseer  of  every  parish,  township,  or  place,  maintaining  its  own 
poor,  within  the  said  county,  shall  and  may,  and  is  and  are  hereby  authorized 
and  empowered  to  levy  and  raise  such  rate,  in  like  manner,  and  by  such  ways 
and  means,  and  under  such  penalties,  as  any  poor  rate  is  now  by  law  collected.'* 
The  words  in  this  clause  are  **  oiverseers  and  overseer  /"  and  the  objection  is, 
that  in  Wooheich  there  are  persons  who  exercise  the  ordinary  duties  of  ove^ 
seers,  and  that  they  and  not  the  commissioners  should  levy  this  rate.  But  this 
act  of  ^parliament  was  intended  to  apply  to  the  county  at  large,  and  not  r«noe 
to  a  particular  parish ;  and  if  in  any  particular  parish  power  to  make  ^ 
and  levy  rates  is  taken  from  the  ordinary  overseers  and  given  to  other  persons, 
those  persons  are  fairly  within  the  meaning  of  the  words  overseers  and  overseer, 
as  used  in  this  act  of  parliament,  for  they  are  overseers  for  the  purpose  of  levy- 
ing and  making  this  rate.  I  think  that  the  commissioners  are  overseers,  within 
the  meaning  of  this  act  of  parliament,  and  that  the  rate  was  properly  levied  by 
them. 

HoLROTD,  J.  I  entirely  concur  in  the  opinion  of  my  Brother  Bayley  as  to 
the  points  on  which  he  has  pronounced  his  opinion,  and  as  to  the  propriety  of 
further  considering  the  other  points.  As  to  the  appointment  of  treasurer,  I  am 
of  opinion  that,  according  to  the  true  construction  of  the  seventh  and  thirteemn 
iections  of  the  47  Cr.  3,  c.  Ill,  it  is  suflicient  that  the  appointment  of  treasuitr 

(a)  1  Burr,  580. 
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should  be  signed  by  a  majority  of  the  commissioners  present  at  the  meeting  at 
which  the  election  takes  place.  The  election  is  an  act  done  by  that  majority, 
and  although  it  is  necessary  that  thirteen  commissoners  should  be  present  at  a 
meeting  at  which  a  treasurer  is  elected,  it  is  not  necessary  that  the  formal 
appointment  should  be  signed  by  all  the  commissioners  present,  but  only  by  that 
majority  who  elect  him.  If  that  were  not  so,  it  would  be  in  the  power  of  a 
minority  to  impede,  if  not  prevent,  the  completion  of  the  appointment.  It  seems 
to  me  that  the  election,  which  was  an  act  done  by  the  majority,  was  sufficiently 
evinced  by  the  signature  of  the  majority;  for  although  some  of  the  members 
present  at  the  meeting  may  disapprove  of  the  act  of  the  majority,  they  cannot 
•3361  ^*®P"^®  ^^^  *^^  ^^  ^^®  whole  body.  The  act  of  the  majority  is  to  be  *con- 
J  sidered,  in  point  of  legal  efiect,  the  act  of  the  whole  body.  The  election 
in  this  case  being  an  act  of  the  majority,  I  think  it  was  not  necessary  that  the 
whole  body,  nor  even  that  all  the  commissioners  present  at  the  election,  should 
subscribe  the  (brmal  appointment.  The  number  thirteen  required  by  the  legisla- 
ture to  be  present  at  the  election  includes  those  who  assent  to  the  appointment, 
as  well  as  those  who  dissent  from  it.  I  entertained  great  doubts  during  the 
argument  upon  the  objection  raised  as  to  the  gaol  rate,  but  I  am  now  satisfied 
upon  that  point.  The  ninety-fourth  section  of  the  47  G,  3,  invests  the  com- 
missioners named  in  that  act  with  all  the  powers  for  the  relief  of  the  poor  which 
churchwardens  and  overseers  had.  I  think  the  meaning  of  the  fifteenth  section 
of  the  54  G,  3  (which  statute  is  applicable  to  the  county  at  large)  is,  that  the 
rate  shall  be  collected  by  the  persons  by  whom  the  poor  rate  was  to  be  collected, 
riz.  by  those  who  virtually  exercise  the  office  of  overseers  of  the  poor.  In  this 
case  these  commissioners  under  the  Woohtnch  act  virtually  execute  the  office 
of  overseers  of  the  poor,  and  more  particularly  with  regard  to  the  collection  of 
rates  and  receiving  the  money  raised  by  the  collectors.  They  are,  in  fact,  the 
overseers  for  that  purpose,  and  it  is  their  duty  to  attend  to  the  poor  rate.  I 
think,  tlierefore,  that  they  were  entitled  to  levy  the  gaol  rate. 

LrTTLEDAUB,  J.  I  am  of  the  same  opinion.  I  think  that  a  corporation  is 
liable  to  be  rated  by  the  sixteenth  section  of  the  Woolwich  act.  It  has  been 
said,  that  as  the  106th  section  gives  an  appeal  to  any  person  or  persons 
aggrieved  by  any  rate,  upon  such  appellants  giving  the  notice  therein  mentioned 
•3371  ^^^  entering  into  a  recognizance  with  two  sureties,  and  that  as  a  *cor- 
-■  poration  cannot  enter  into  a  recognizance,  this  provision  shows  clearly 
that  a  corporation  was  not  intended  to  be  included  by  the  legislature  in  the 
act  of  parliament,  because  it  could  not  be  intended  to  compel  a  corporation  to 
do  an  act  which  is  impassible.  But  where  an  act  of  parliament  directs  a  thing 
to  be  done  which  it  is  impossible  for  a  corporation  to  do,  but  which  other  per- 
sons may  do,  and  another  act  which  a  corporation  as  well  as  others  can  do, 
then  the  corporation  will  be  excused  from  doing  the  thing  which  it  cannot  do, 
and  will  be  compelled  to  do  the  act  which  it  is  capable  of  doing.  Assuming, 
therefore,  that  a  corporation  cannot  of  itself  enter  into  a  recognizance,  still  its 
sureties  may,  and  I  think,  therefore,  that  a  corporation  might  satisfy  this  clause, 
by  procuring  sureties  to  enter  into  such  recognizance. 

I  also  think  there  was  a  legal  demand  of  the  rate.  It  is  said,  that  inasmuch 
as  the  act  required  a  personal  demand,  and  as  such  a  demand  could  not  be  made 
upon  a  corporation,  that  shows  that  the  legislature  did  not  intend  to  include  a 
corporation.  The  same  answer  may  be  given  to  that  as  to  the  former  objec- 
tbn ;  viz.  if  an  act  of  parliament  direct  two  or  three  modes  of  doing  a  thing, 
and  it  be  found  that  one  cannot  be  adopted  but  another  can,  it  is  sufficient 
that  that  other  be  adopted.  Here  a  notice  was  led  on  the  premises,  as  well  as 
»  demand  made  at  a  corporftte  meeting. 

Then  as  to  the  appointment  of  treasurer,  the  seventh  section  of  the  Woofioich 
ace  provides,  that  all  powers  and  authorities  given  to  the  commissioners  may  be 
executed  by  a  majority  of  them  assembled  at  any  meeting,  not  less  than  thirteen 
^g  present.     'JThe  eleventh  section  enables  the  said  commissioners  at  any 
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meeting  *(at  which  not  less  than  thirteen  shall  be  present),  by  writing  r^ooo 
under  their  hands  to  appoint  a  treasurer.  Construing  those  two  ^ec-  *- 
tions  together,  I  think  that  a  majority  of  the  commissioners  (not  being  less 
than  thirteen)  present  at  any  meeting  can  do  all  the  acts  which  the  entire  body 
can  do.  I  am,  therefore,  of  opinion,  that  there  having  been  seventeen  commis- 
sioners present  at  this  meeting,  and  twelve,  constituting  a  majority  of  those, 
having  concurred  in  the  appointment  of  the  plaintiff  as  treasurer,  that  appoint- 
ment is  valid.  I  also  think  that  the  plaintiff  had  authority  to  bring  the  present 
action.  The  act  authorizes  the  commissioners  to  bring  actions  in  the  name  of 
the  treasurer.  But  the  action,  when  brought,  is  their  action,  and  although  the 
treasurer  is  the  nominal  plaintiff,  the  commissioners  are  the  real  plaintiffs. 

Then  it  has  been  said  that  the  rates  are  void  for  uncertainty.  If  the  defend- 
ants intended  to  object  to  the  rates  on  that  ground,  they  ought  to  have  appealed. 
It  was  contended  that  the  defendants  were  not  bound  to  appeal,  because  they 
were  not  in  this  case  liable  to  be  rated  at  all.  The  same  argument  was  urged 
Hutchins  v.  Cliambers  (a)  and  Durrani  v.  Boys  (6).  But  it  was  decided,  that 
even  assuming  the  rate  to  be  bad,  the  property  of  the  defendants  was  liable  to 
be  distrained  for  the  rate,  and,  consequently,  that  they  were  liable  to  pay  it* 
And  if,  therefore,  the  defendant,  whose  goods  were  distrained,  oould  not,  in  an 
action  of  trespass,  say  that  the  distress  was  unlawful  because  the  rates  were 
bad,  neither  can  be  object  to  pay  the  sums  for  which  be  is  rated  in  this  case, 
on  the  ground  that  the  rates  are  bad.  *A8  to  the  gaol  rate,  I  have  r*o3A 
entertained  great  doubts  during  the  course  of  the  argument ;  but  upon  '- 
the  whole,  I  think  that  when  the  legislature,  by  the  act  of  the  54  G.  3,  enacted 
that  the  overseers  were  to  levy  the  county  rate,  they  roust  be  taken  to  have 
intended  by  overseers  those  persons  who  usually  levied  the  poor  rale  in  each 
parish  respectively ;  and  considering,  that  altlM>ugh  there  are  overseers  in  the 
parish  of  Woolwich,  they  have  no  power  to  levy  the  poor  rate,  but  that  such 
power  has  been  taken  from  them  and  vested  in  the  commissioners,  I  am  of 
opinion,  that  the  commissioners  are  overseers  within  the  meaning  of  the  54  (r.  3. 

I  also  think  that  the  other  points  should  be  further  considered  before  we  pro- 
nounce our  judgment. 

Cur,  adv.  vult, 

Baylby,  J.,  now  delivered  the  judgment  of  the  Court.  There  were  three  points 
in  this  case  reserved  for  our  consideration.  The  first  (which  applied  to  the 
whole  demand)  was,  whether  the  commissioners  had'  properly  ascertained  the 
sums  to  be  levied  pursuant  to  the  statute  47  G.  3,  c.  Ill  1  secondly,  whether 
they  had  not  exceeded  their  authority  in  some  instances?  and,  thirdly,  whether 
certain  gaol  rates  could  be  supported? 

The  first  question  is,  whether  the  resolution  of  the  commissioners,  that  they 
deemed  it  necessary  to  raise  a  sum  not  exceeding  1300/.  for  the  poor,  and  a 
sum  not  exceeding  500/.  for  the  highways,  was  a  settlement  and  ascertainment, 
within  the  meaning  of  the  act  of  parliament,  that  those  sums  were  necessary  to 
be  raised  ?  This  objection  applies  to  all  the  rates.  A  sum  not  ^exceeding  r«QjA 
a  given  sum  is  undoubtedly  a  loose  mode  of  expression,  and  the  amount  ^ 
that  was  actually  raised  shows  how  careless  the  commissioners  were  in  their 
calculation ;  for  if  lie/,  in  the  pound  would  raise  only  1300/.,  3e^.  in  the  pound 
would  raise  very  little  more  than  354/. :  it  would  have  required  \d,  in  the  pound 
to  raise  500/.  The  words,  fwt  exceeding  a  given  amount,  taken  in  one  sense, 
fix  that  amount  as  the  maximum,  and  then  they  signify  that  sum,  or  any  sum 
below  it ;  and  if  that  be  the  sense  in  which  those  words  are  used  in  this  resolu- 
tion, it  is  impossible  to  say  that  the  amount  to  be  raised  was  settled  or  ascertained. 
But  may  not  the  words,  not  exceeding  the  sum  of  1300/.,  be  used  to  express  the 
smallest  sum  which  the  commissioners  in  their  judgment  deemed  it  necessary  to 
raise ;  and  is  not  that  the  only  sensible  meaning  of  the  words  (giving  due  weight 

(a)  1  Burr.  580.  (5)  6  T.  R.  580. 
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to  the  whole  of  the  sentence  in  which  they  are  used)  ?  When  it  is  said  to  be 
necessary  to  raise  a  certain  sum  not  exceeding  a  given  sum,  if  the  words  be 
understood  as  denoting  the  maximum,  they  have  no  definite  meaning  whatever, 
i()r  iu  that  sense  they  will  be  satisfied  if  it  be  necessary  to  raise  only  a  single 
shilling.  But  if  the  words  be  construed  in  the  other  sense,  as  denoting  the  smallest 
sam  which  the  commissioners  in  the  exercise  of  their  judgment,  deem  neces- 
sary to  be  raised,  then  their  meaning  is  plain  and  precise.  Suppose,  for  instance, 
SOOi.  only,  were  in  fact  the  sum  necessary  to  be  raised  for  the  purposes  of  the 
parish,  that  sum  does  not  exceed  1300/.  But  an  assertion,  that  a  sum  not  exceed- 
ing 1300/.  would  be  necessary  to  be  raised,  would  in  that  case  be  an  untrue 
'^3411  ^^^'^i^"*  ^  applied  to  every  sum  between  500/.  and  1300/. ;  for  *600/. 
-<  would  be  a  sum  not  exceeding  1300/. ;  yet,  according  to  this  hypothesis, 
600/.  would  not  be  necessary  to  be  raised,  but  500/.  only.  When,  therefore, 
it  is  said  that  it  is  necessary  to  raise  a  sum  not  exceeding  1300/.,  the  sense 
in  which  those  words  must  be  understood,  in  order  to  give  them  any  rational 
or  definite  meaning,  must  be,  that  it  is  necessary  to  raise  1300/. 

Bat  assuming  that  the  commissioners  have  not  in  a  formal  mode  proceeded  to 
settle  and  ascertain  the  sum  necessary  to  be  raised  for  the  purposes  required, 
still  it  may  be  a  question,  whether  they  have  not  done  that  which  is  tantamount 
to  it?  for  they  have  directed  lid,  in  the  pound  to  be  raised  for  the  poor,  and 
3</.  in  the  pound  for  the  highways.  That  is  an  ascertainment  of  the  sum  which 
the  collectors  are  to  receive,  and  the  persons  who  are  to  pay  cannot,  therefore, 
complain  that  it  is  lefl  to  the  discretion  of  the  collectors  to  determine  what  is  to 
be  raised.  The  money  being  in  the  hands  of  the  treasurer,  may  it  not  be  said, 
that  there  cannot  be  any  other  meaning  given  to  the  resolution  of  the  commis- 
sioners, than  that  the  whole  1300/.  and  500/.  shall  be  applied  as  directed?  In 
their  judgment  a  rate  of  11^.  and  Sd.  in  the  pound  was  necessary  to  attain  the 
objects  of  their  resolutions.  They  could  not  ascertain  the  precise  sum  necessary 
to  be  raised,  as  there  might  be  some  defaulters  and  some  necessary  expenses 
incurred  in  levying  the  rate ;  but  they  must  have  intended  that  the  whole  of 
the  sum  raised  by  the  two  specific  rates  of  11^.  and  3^.  in  the  pound  was  to  be 
applied  to  the  objects  of  those  rates,  in  case  it  should  not  exceed  the  sum  men- 
tioned ;  and  if  it  did  exceed  that  sum,  then  the  surplus  would  be  to  be  returned  ; 
and  if  it  fell  short  of  that  sum,  then  a  new  rate  would  be  necessary  to  be  raised 
*3421  ^^  ™^k^  up  ^hc  deficiency.  *The  resolution,  that  it  was  necessary  to 
^  raise  a  sum  not  exceeding  1300/.,  seems  to  me  to  mean,  that  it  was 
tiecessary  to  raise  money  to  that  extent ;  and  that  being  so,  the  first  of  the  three 
objections  which  I  have  now  mentioned  must  be  overruled. 

The  next  objection  is,  that  the  commissioners  have  exceeded  their  power,  in 
fixing  the  amount  of  certain  rates.  The  power  of  the  commissioners,  afler 
settling  and  ascertaining  the  sums  necessary  to  be  raised,  is  to  sign  one  or  more 
rote  or  rates,  not  exceeding  the  amount  of  the  respective  sums  so  settled  and 
ascertained.  The  sum  settled  and  ascertained  to  be  necessary  was  1300/.  for 
file  poor,  and  500/.  for  the  highways;  and  the  same  commissioners  directed 
"^3t  the  first  sum  should  be  raised  by  a  rate  of  lid.  in  the  pound,  and  the 
other  by  a  rate  of  3</.  in  the  pound.  Now  it  appears,  that  if  the  whole  of  the 
rates  Were  collected,  tlien  lid.  in  the  pound  would  raise  1371/.  145.  for  the 
f^f  '*nd  that  3ii.  in  the  pound  would  raise  374/.  for  the  highways ;  so  that  if 


these 


®ums  were  considered  as  levied  under  one  rate,  that  rate  would  raise  less 


^0  the  two  sums  which  the  commissioners  resolved  to  be  necessary.  The 
oras  of  ^^  ^^j  jJq  jj^j  seem  to  require  that  the  sums  raised  for  the  relief  of  the 
rj*"  ^nd  for  the  highways  should  be  raised  by  separate  rates,  because  it  merely 
Tw  .  ^^  ^^^  ^^^  settled  and  ascertained  shall  be  raised  by  a  rate  or  rates, 
ji^  ^vtiplies  that  one  rate  might  be  made,  including  the  sums  to  be  raised  for 
^»  ^^^r,  and  for  paving  the  streets,  &c.  It  is  true  that  the  whole  amount 
.L^  Raised,  must  be  applied  in  certain  proportions,  viz.  eleven-fourteenths  to 
^^^r,  and  three-fourteenths  to  the  purpose  of  paving  the  streets,  &c.,  but 
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stiil  the  whole  may  be  included  in  one  rate,  *and  one  collection.  It  r»Q43 
seems  to  me,  therefore,  that  considering  this  as  one  entire  rate,  and  that  *- 
.he  entire  sum  raised  would  be  less  in  the  whole  than  that  which  the  commis- 
sioners resolved  to  be  necessary  for  both  purposes,  this  objection  also  fails. 
Another  answer  to  this  might  be,  that  although  the  llr/.  in  the  rate  might  make 
the  rate  exceed  1300/.,  if  the  whole  had  been  collected,  yet  there  was  no  chance 
that  the  whole,  or  so  much  as  1300/.,  would,  in  fact,  be  raised  upon  it. 

The  last  question  is  as  to  the  gaol  rate  imposed  by  the  54  G.  3,  c.  104,  s.  15, 
which  enacts,  that  the  justices  of  the  county,  at  sessions,  shall  assess  and  taj 
a  special  county  rate,  for  the  payment  of  the  expenses  of  building  and  complet- 
ing the  gaol,  on  all  parishes  and  places  contributing  to  the  ordinary  county  rate, 
by  one  or  more  rate  or  rates.  There  is  a  proviso  that  every  tenant  or  occupier 
paying  such  rate  may  deduct  out  of  the  rent  payable  to  his  landlord  one-half  of 
the  amount  of  the  rate.  The  sessions  fixed  a  specific  rate  from  time  to  time 
upon  the  parish  of  Woohoichy  and  described  it  to  be  so  much  in  the  pound  upon 
the  estimated  rental  of  the  parish,  and  directed  the  parish  officers  to  pay  these 
specific  sums  to  the  high  constable.  The  commissioners  under  the  Woolwich 
act  paid  those  sums  accordingly,  but  they  did  not  collect  from  the  parishioners 
any  of  the  sums  necessary  to  pay  such  special  county  rates,  until  a  considerable 
period  aAer  they  had  made  such  payments ;  and  although  all  the  sums  raised 
by  the  commissioners  for  this  purpose,  except  the  first,  were  more  than  the 
specific  sum  fixed  by  the  sessions,  the  commissioners  made  no  allowance  tor 
such  excess  in  future  rates,  and  they  in  the  whole  raised  589/.  more  than  the 
various  sums  fixed  by  the  sessions  (or  the  contribution  of  *  Woolwich^  r*344 
on  account  of  the  gaol,  would  amount  to.  >  That  sum  was  afterwards  ■- 
appropriated  by  the  commissioners  to  the  relief  of  the  poor ;  but  if  the  rates 
raised  by  them  were  radically  bad,  this  appropriation  will  not  cure  the  objection, 
and  will  not  enable  the  commissioners  to  compel  the  defendants  to  pay  their 
proportion  of  these  rates. 

There  are  two  objections  to  these  rates.     The  first  (which  applies  to  them  all) 
is,  that  they  are  retrospective,  and  have  the  effect  of  casting  upon  the  tenants  at 
one  period  burdens  which  ought  to  have  fallen  on  those  who  were  the  tenants  at 
a  preceding  period.     The  second  objection  applies  to  all  the  rates  except  the 
first :  they  direct  a  levy  to  the  full  extent  of  the  pound  rate  named  by  the  sessions, 
when  it  appeared  from  the  preceding  levies  that  a  rate  to  that  extent  could  not 
be  necessary.     The  first  assessment,  for  instance,  by  the  sessions,  was  made  in 
July  1814,  and  the  amount  fixed  for  Wbohoich  was  276/.  135.  Qd.,  being  at  the 
rate  of  Sd,  in  the  pound  on  the  estimated  rental  of  the  parish,  which  was  to  be 
paid  to  the  county  treasurer  in  August.     There  were  similar  assessments  in 
August  and  October  1815,  and  the  sums  were  paid  out  of  the  monies  collected 
for  the  relief  of  the  poor.     But  no  distinct  poor  rate  was  made  on  the  parish  for 
any  of  these  assessments  until  January  1816.     The  persons,  therefore,  who  at 
that  time  were  landlords  and  tenants,  were  called  upon  to  bear  a  burden  which 
ought  to  have  been  home  by  the  landlords  and  tenants  in  July  1814,  and  January 
and  October  1815.     In  April  and  August  1816  similar  assessments  were  made 
by  the  sessions.     Every  one  of  the  gaol  rates  made  by  the  commissioners  under 
the  Woolwich  act  was  made  to  pay  sums  previously  paid  by  *them ;   r#o45 
and  the  effect  of  that  was  to  throw  the  burden  of  the  rate  not  upon  ^ 
those  occupiers  who  ought  to  bear  it,  but  upon  some  other  persons  who  by  law 
were  not  liable  to  bear  it.     And  as  to  the  sum  of  589/.  05.  9t/.,  which  the  com- 
missioners ought  not  to  have  levied  on  account  of  the  gaol,  the  effect  of  their 
being  allowed  to  enforce  payment  of  that  sum  would  be  to  throw  on  the  land- 
lords a  burden  to  which  by  law  they  are  not  liable,  for  the  tenant  and  not  the 
landlord  is  liable  to  contribute  to  the  poor  rate.     These  objections  to  the  gaol 
•ates  appear  to  us  to  be  fatal,  and  we  are,  therefore,  of  opinion,  that  the  com- 
missioners cannot  recover  the  sum  charged  on  the  defendants  in  respect  of  these 
rates.     There  luust,  therefore,  be  a  proportionate  deduction  from  tiie  amount  of 
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the,  verdict  in  respect  of  the  gaol  rates.     But  as  to  al]  the  other  parts  of  the 
demaud,  we  are  ofopinioo  that  the  plaintifis  are  entitled  to  recover. 

Judgment  for  the  plaintiffs. 


♦346]  •ARLETT  v.  ELLIS,  SHEFFORD  el  al. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and  treading  down  the  grass,  &e. 
and  breaking  and  destroying  the  hedges  and  fences  of  the  plaintiflT,  &c.  The  defendant, 
as  to  all  the  trespasses,  pleaded  that  the  plaintiff's  close  was  parcel  of  the  noanor  of  C, 
and  that  a  certain  messuage  and  foar  acres  of  land  was  parcel,  and  a  customary  tenement 
of  that  manor,  and  that  there  is,  and  from  time  whereof,  &c.  there  hath  been  a  custom 
within  the  manor,  that  the  customarv  tenant  of  that  tenement  shall  have  common  of 
pasture  upon  the  plaintiff's  close.  That  J.  £•.,  being  seised  of  the  said  customary  tene- 
ment, having  occasion  to  use  his  common  of  pasture,  entered  the  close  in  which,  &c. 
and  pot  his  cattle  in,  and  because  the  hedges  and  fences  had  been  improperly  erected, 
defendant  threw  them  down.  The  plaintiff,  in  his  replication,  took  issue  upon  the  cus- 
tom, and  new  assigned  that  the  defendant  entered  for  other  purposes  than  those  men- 
tioned in  the  plea :  Held,  first,  that  upon  the  issue  joined  upon  the  replication,  the  plaintiff 
was  at  liberty  to  prove  a  custom  for  the  lord  of  the  manor  to  inclose  parcels  of  the 
iraste,  and  a  grant  to  him  of  the  locus  in  quo  under  such  custom,  and  that  it  w^as  not 
necessary  that  that  custom  should  be  specially  replie<l. 

Held,  secondly,  that  a  custom  for  the  lord  of  a  manor  to  inclose  the  waste  without  limit  or 
restriction,  being  inconsistent  with  the  rights  of  the  commoners,  was  bad  in  point  of  law, 
but  that  a  custom  to  inclose  (even  as  against  common  of  turbary)  parcels  of  the  waste, 
leaving  a  sufficiency  of  common,  was  good,  and  that  it  lay  on  the  lord,  or  his  grantee,  to 
show  that  a  sufficiency  of  common  was  left. 

When  the  lord  or  his  grantee  erects  fences  upon  the  common,  the  commoner  may  by  law 
dfstroy  the  fences,  and,  therefore,  the  fact  of  the  defendant's  having  entered  upon  the 
plaintiff's  close,  and  thrown  down  the  whole  of  the  fences  which  he  had  erected,  when 
they  might  have  entered  upon  the  close  without  throwing  down  any  part  of  the  fences, 
was  held  not  to  be  evidence  that  they  entered  for  other  purposes  than  those  mentioned  in 
the  plea,  and  did  not  warrant  the  jury  in  finding  a  verdict  for  the  plaintiff  on  the  new 
assignment. 

Declahation  stated,  that  on,  &;c.  the  defendants  broke  and  entered  a  certain 
close  of  the  plaintiff,  at  the  parish  of  Yatelt/y  in  the  county  of  Soutliampton^ 
and  forced  and  broke  open,  and  broke  to  pieces  the  plaintifTs  gates,  standing 
and  being  in  and  upon  the  close ;  and  with  feet  in  walking  trod  down,  &c.  the 
grass  of  the  plaintiff  there  growing  and  being;  and  broke  down,  prostrated,  and 
destroyed  the  hedges  and  fences  of  the  plaintiff  there  standing  and  being ;  and 
also  cast  and  threw  divers  large  quantities  of  earth,  stones,  and  rubbish,  into 
and  upon  the  close  of  the  plaintiff;  and  by  means  of  the  premises  prevented  the 
plaintiff  from  having  the  use,  benefit,  and  enjoyment  of  his  close  and  his  hedges 
and  fences,  in  so  large  and  ample  a  manner  as  he  might  and  would  otherwise 
have  done,  to  wit,  at,  &c.     Plea,  as  to  all  the  trespassers,  that  the  close  in  which 
^3471  ^«  before  and  at  the  said  several  times  when,  &c.  was  and  is  *within 
-'  and  parcel   of  the  manor  and  hundred  of  CrondaU;  and  that  a  certain 
messuage  and  (bur  acres  of  land  with  the  appurtenances,  at  the  said  several 
times  when,  &c.  were,  and  from  time  immemorial  have  been  within  and  parcel 
of  the  said  manor  and  hundred  of  CrondaU^  and  a  customary  tenement  of  that 
manor  demised  and  demiseable  by  copy  of  the  court  rolls ;  that  within  the  ma- 
nor there  is^  and  from  time  whereof,  &c.  hath  been  an  ancient  custom  there  used 
and  approved  of,  that  every  customary  tenant  of  the  said  customary  tenement, 
from  time  whereof,  &c.  have,  and  each  of  them   hath   had,  used,  and  been 
accustomed  to  have,  and  still  of  right  might  to  have^  for  himself  and  his  farm- 
ers, occupiers  of  such  customary  tenements,  common  of  pasture  in,  upon,  nnd 
^bicughoQt  the  said  dose  in  tohtch^  ^c.  for  all  their  commonable  cattle  levant 
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and  couchant.     The  plea  stated  a  grant  of  the  customary  tenement  by  the  lora 
of  the  manor  of  the  said  customary  tenement,  to  /.  Sfirjford;  that  J,  Shrfford 
entered  and  became  seised  thereof  in  his  demesne,  as  ot'  fee,  at  the  will  of  the 
lord  of  the  said  manor  and  hundred,  according  to  the  custom  of  the  manor  and 
hundred,  and  at  the  several  times  xchen^  &c.  was  in  the  actual  occupation 
thereof,  and  entitled  to  such  common  rf  pasture  as  aforesaid,  wherefore  the 
defendant  /.  S/ieffbrd  at  the  said  several  times  when,  &c.  having  occasion  to 
use  his  common  of  pasture  in  his  own  right,  and  the  other  defendants  as  hia 
servants  and  by  his  command,  at  the  said  several  times  when,  &c.  entered  the 
said  close  in  which,  &c.  in  order  to  put,  and  did  then  and  there  put  into  and 
upon  the  same  his  cattle,  being  his  /.  Sliefford's  commonable  cattle,  &c.  and  to 
use  the  said  common  of  pasture  of  him  J.  Slhefford  there,  and  in  so  doing  they 
the  said  ^^ defendants  with  their  feet  in  walking,  trod  down  a  little  of  the   r«o^a 
grass,  and  because  the  said  hedges  and  fences  had  been  wrongfully   ^ 
erected,  and  were  wrongfully  standing  and  being  in  and  upon  the  said  close,  in 
which,  &z;c.  (so  that  without  pulling  down  and  destroying  the  hedges  and  fences, 
the  defendant  /.  Sfufford  could  not  use  or  enjoy  his  said  common  of  pasture, 
in  and  throughout  the  said  close  in  which,  &c.  in  so  ample  and  beneficial  a 
manner  as  he  otherwise  might  and  would  and  ought  to  have  done),  he  J.  Sliefford^ 
in  his  own  right,  and  the  other  defendants,  as  his  servants,  pulled  down,  and  a 
little  destroyed  the  said  hedges  and  fences,  and  in  so  doing  unavoidably  cast  and 
threw  the  said  earth,  stones,  and  rubbish  into  and  upon  the  said  close,  doing  no 
unnecessary  damage  to  the  plaintiff  or  the  said  hedges  or  fences  on  the  occa- 
sions aforesaid.     The  third  plea  claimed  a  right  of  common  of  turbary  upon  the 
closo,  to  cut,  dig,  and  take  turf     The  replication  took  issue  upon  the  custom, 
and  new  assigned,  that  the  defendants,  on  other  and  different  occasions  and  for 
other   purposes  than  those  in  the  said  pleas   respectively  mentioned,  or  any 
or  either  of  them,  and  in  a  greater  degree  and  to  a  greater  extent,  and  with 
more  force  and  violence  than  was  necessary  for  abating  and  removing  the 
said  supposed  stoppages   and  obstructions  in  the  said  pleas  respectively  men- 
tioned, committed  the  several  trespasses.     The  defendants  joined  issue  on  the 
replication,  and  pleaded  not  guilty  to  the  new  assignment.     At  the  trial  before 
Park^  J.,  at  the  Spring  assizes  for  the  county  of  Hants  1827,  the  plaintiff  proved, 
by  the  deputy  steward  of  the  manor  of  CrondaUy  a  grant  by  the  rod,  of  the  Slst 
of  October  1825,  made  to  him  by  the  Dean  and  Chapter  of  Winchester y  lords  of 
*that  manor,  of  two  acres  of  land,  bounded  on  the  north  by  the  park  pales  r*n^Q 
of  the  plaintiff;  on  the  south,  by  the  western  road ;  on  the  east,  by  the  ■> 
tithing  of  Hawleyy  and  a  house  and  garden  belonging  to  one  Curley;  and  on  the 
west  by  a  road  leading  to  Yately,  part  of  the  waste  of  the  manor ;  to  hold  to  the 
plaintiflT,  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  manor, 
at  the  yearly  rent  of  2s,  6d,y  and  all  other  burdens  and  services,  and  the  plain- 
tiff paid  a  fine  of  8/.  and  was  admitted  tenant.     It  was  proved  that  the  plaintiff, 
in  February  1826,  began  to  inclose  the  piece  of  ground,  and  made  an  embank- 
ment ;  and  that  before  the  inclosure  was  completed,  the  defendants  on  the  7th 
of  March  entered  upon  the  land  and  threw  down   the  embankment.     There 
was  neither  turf  fit  for  fuel  nor  pasture  on  the  land  in  question  ;  and  the  de- 
fendants had  no  cattle  with  them ;   nor  any  instrument  to  cut  turves.     They 
might  have  entered  upon  the  common  and  upon  the  piece  of  land  in  question,  and 
turned  on  their  cattle,  without  throwing  down  the  embankment.     The  defend- 
ants then  gave  evidence  in  support  of  the  right  of  common  of  pasture  and  of 
turbary  claimed  in  the  pleas.     The  plaintiff  in  reply,  in  order  to  prove  a  custom 
by  the  lord  to  inclose  parcels  of  the  waste,  produced  in  evidence  the  court  rolls, 
containing  entries  of  various  grants  of  parcels  of  the  waste  made  by  the  lords 
of  the  manor,  from  the  year  1650  to  the  time  of  the  trial.     It  did  not  appear 
on  the  face  of  the  grants  that  they  were  made  with  the  consent  of  the  homage, 
or  that  a  sufficiency  of  common  remained  for  the  commoners.     It  was  con* 
tended  by  the  defendant's  counsel,  that  this  evidence  was  not  admissible  upon 
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^».^-|  the  issue  joined  in  this  case,  that  issue  being,  whether  the  custom  stated  *in 
-'ihe  plea  existed;  and  assuming  that  the  evidence  was  admissible,  the 
custom  itself  being  without  limit  or  restriction  was  void.  The  plaintiff's  coun- 
sel then  urged,  that  the  plaintiff,  at  all  events,  was  entitled  to  a  verdict  upon 
ibe  new  asssignment,  because  it  appeared  clearly  upon  the  evidence,  that  the 
defendants,  by  pulling  down  the  bank,  had  done  more  than  was  necessary 
to  assert  the  right  of  common.  The  learned  Judge  left  three  questions  to 
the  jury ;  first,  whether  the  defendants  bad  established  the  right  of  common, 
of  pasture,  and  of  turbary  stated  in  the  pleas ;  the  jury  found  that  they  had. 
Seooodly,  whether  there  was  within  the  manor  a  custom  for  the  lord  to  make 
grants  of  parcels  of  the  waste  without  limit  or  restriction ;  the  jury  found  that 
there  was  such  a  custom.  Thirdly,  whether  the  defendants  had  done  more 
than  was  necessary  for  asserting  the  right  of  common,  of  pasture,  and  of 
turbary.  The  learned  Judge,  in  his  address  to  the  jury  upon  this  latter  point, 
observed  that  it  appeared  upon  the  evidence  that  there  was  neither  turf  nor 
pasture  upon  the  land  in  question,  and  that  the  defendants  pulled  down  the 
mound,  which  it  was  not  necessary  for  them  to  do  in  order  to  assert  the  right  of 
common.  The  jury  found  that  the  defendants  did  more  than  was  necessary  for 
the  purpose  of  asserting  their  right  of  common.  The  learned  Judge  then  directed 
a  verdict  to  be  entered  for  the  plaintiff  (or  Is,  damages,  but  reserved  liberty  to 
the  defendants  to  move  to  enter  a  nonsuit  if  the  Court  should  be  of  opinion  that 
the  evidence  of  the  custom  to  inclose  ought  not  to  have  been  received,  or  if  that 
custom  was  void ;  and  it  was  agreed  that  the  Court  should  (as  they  thought  fit) 
order  a  verdict  to  be  finally  entered  for  the  plaintiff  or  the  defendants  on  nil  or 
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any  *of  the  issues.  Sdtoyn  in  Easter  term  last  obtained  a  rule  nisi  for 
a  new  trial,  and  cited  Proud  v.  Hollis{a)  to  show  that  the  defendant 
had  not  done  more  than  he  was  entitled  to  do  in  the  exercise  of  his  right  of  com- 
mon, and,  consequently,  that  the  verdict  for  the  plaintiff  on  the  new  assignment 
ought  to  be  set  aside.  Secondly,  assuming  that  the  lord  might  inclose,  the  right 
to  inclose,  whether  considered  as  a  reserved  right  of  the  lord  at  the  time  of  the 
grant,  or  a  right  founded  on  immemorial  usage,  ought  to  have  been  replied  spe- 
cially, and  it  ought  to  have  been  averred  that  a  sufficiency  of  common  was  lefl. 
This  course  was  adopted  in  Duherley  v.  Page  (6),  Clarkson  v.  Woodhouse  (c), 
^Mkespear  v.  Peppin(d)^  and  Grant  v.  Gunner  (e).  But,  thirdly,  the  lord 
canot  establish  such  a  reserved  right.  Badger  v.  JFbrd(f).  It  is  true,  that  in 
FoUcard  v.  Hammett  {g)  Lord  Chief  Justice  De  Grey  alludes  to  such  a  right 
as  easting  in  the  manor  of  Hampstead;  but  there  it  was  the  custom  for  the 
bondage  to  survey  the  spot  before  the  inclosure,  and  to  make  their  report.  But 
considering  it  as  a  custom,  it  is  unlimited  in  its  nature,  and  undefined  in  its 
terms,  and  goes  to  the  destruction  of  the  whole  common,  and,  however  ancient, 
is  bad  in  this  view  of  it,  Wilson  v.  Wilkes,  (A) 

P.  WiUiams  and  FotteU  for  the  plaintiff.  The  evidence  of  the  right  of  the 
lord  to  make  grants  of  the  waste  was  admissible  upon  the  issue  joined  on  the 
replication.  The  plea  is,  that  at  the  time  when  the  trespoMes  complained  of 
*3521  ^^^^  committed,  the  defendant  in  ^respect  of  his  copyhold  tenement  had 
-'  a  right  of  common  over  the  close  of  tlie  plaintiff .  The  replication  applies 
to  the  time  mentioned  in  the  plea.  The  answer  of  the  plaintiff  in  substance 
therefbre  is,  that  at  the  time  when  the  trespasses  were  committed,  the  defend- 
ant had  no  such  right  of  common  on  the  plaintiff's  close.  Evidence  showing 
that  the  right  of  common  was  then  at  an  end  supported  the  issue,  and  the 
erideoce  of  the  custom  for  the  lord  to  inclose  was,  therefbre,  properly  received. 
But  in  fact  no  other  issue  could  be  raised  by  the  replication  by  whirh  the 
point  in  dispute  between  the  parties,  viz.  the  existence  of  the  custom  to  inclose 

(«)  1  B.  4*  C.  8.  (k)  2  T.  R,  391.  (e)  5  7.  R.  412,  n. 

(<0  6  T.  R,  742.  (0)  1  TauHi.  435.  (/)  3  £.  4>  ii.  193. 

(^)  5  T.  R.  417.  (A)  7  Ea9t,  127. 
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could  be  tried.  For  it  is  a  clear  and  elementary  principle  of  pleading,  that  the 
matter  constituting  the  ground  of  defence  in  the  defendant's  plea  must  in  the 
replication  be  either  contessed  and  avoided  or  traversed.  Here  the  custom  upon 
which  the  defendant  says  his  right  is  founded  is  traversed.  The  plaintiff's 
answer  to  the  defendant's  plea  in  fact  is,  that  the  defendant's  right  of  common 
over  the  plaintifTs  close  had,  at  the  time  when  the  trespasses  were  committed^ 
been  put  an  end  to.  But  that  could  not,  according  to  the  rules  of  pleading, 
have  been  replied,  for  the  mere  assertion  of  a  fact  inconsistent  with  the  matters 
pleaded  is  not  sufficient.  There  must  be  a  positive  denial  or  confession  of  the 
plea ;  Com.  Dig.  Pleader  (G  2,)  CaverVs  (a).  And  therefore  a  replication 
setting  out  the  custom  under  which  the  plaintiff  claimed  would  have  been  bad 
unless  it  had  concluded  with  a  traverse  of  the  custom  set  out  in  the  plea.  Such 
a  replication  could  have  been  framed,  but  then  the  issue  must  have  been  the 
same;  because  an  inducement  to  a  traverse  is  not  traversable.  And,  although 
in  some  cases  it  may  be  advisable  to  use  a  ^special  traverse  in  order  to  T%^t^ 
avoid  an  estoppel,  or  to  take  the  opinion  of  the  Court  in  an  early  stage  *• 
of  the  proceedings,  on  the  legality  of  the  answer  to  the  plea,  it  is  not  in  any  case 
necessary.  There  may  be  a  traverse  at  once  concluding  to  the  country,  which 
is  the  shortest  and  best ;  or  there  may  be  a  special  traverse  with  an  inducement. 
If  a  party  by  his  plea  makes  title  by  custom  or  prescription,  the  other  party 
cannot  reply  another  custom  or  prescription  inconsistent  with  it,  without  a 
traverse.  He  must  deny  the  prescription  stated  in  the  plea,  and  his  custom  or 
prescription  will  be  sufficient  evidence  to  show  that  the  custom  or  prescription 
stated  in  the  plea  does  not  exist,  Durrant  v.  Child  (6) ;  Kenchin  v.  Knight 
(c).  In  Spooner  v.  Day  (d)  the  plaintiff  in  the  declaration  prescribed  for  a 
right  of  common,  the  defendant  pleaded  a  custom  to  inclose,  and  the  plea  was 
held  bad,  on  the  ground  that  the  defendant  did  not  traverse  the  prescription  io 
the  declaration,  and  that  he  could  not  plead  a  prescription  against  a  prescription, 
but  ought  to  answer  the  prescription  alleged  in  the  count.  In  Murgatroid  v. 
Law  (e),  the  action  was  for  diverting  a  watercourse ;  the  plaintiff  set  out  his 
title  in  the  ordinary  way,  and  a  prescription  that  the  water  should  flow  to  his 
close,  and  that  defendant  diverted  it.  The  defendant  pleaded  in  bar  that  he 
was  seised  in  fee  of  his  close,  and  that  all  those  whose  estate  he  had  therein  had 
been  accustomed  to  take  the  water  for  the  convenient  watering  of  their  cattle  in 
the  close.  Upon  general  demurrer,  the  plea  was  adjudged  ill,  because  the  defend- 
ant  had  neither  confessed  and  avoided,  nor  ^traversed  the  matter  alleged  r%2S\ 
in  the  declaration ;  but  it  was  said  that  if  he  had  pleaded  the  general  *- 
issue,  the  facts  stated  in  the  special  plea  would  have  been  a  good  answer  to  tbe 
action.  It  is  therefore  quite  clear,  that  in  this  case  the  replication  must  have 
contained  a  denial  of  the  right  of  common  set  out  in  the  plea,  and  that  if  the 
custom  to  inclose  alone  had  been  replied,  the  replication  would  have  been  bad. 
In  Grant  v.  Gunner  (/),  the  defendant  pleaded  a  common  of  turbary,  and 
from  the  abstract  of  the  .pleadings  in  the  printed  report,  the  replication  does  not 
appear  to  have  contained  any  traverse  of  the  prescription ;  in  that  case,  however, 
the  right  of  common  was  claimed  over  the  wastes  of  the  manor,  and  not  over 
the  close  of  the  plaintiff,  as  it  is  here.  In  Weeks  v.  Sparke  (g),  to  trespass, 
quare  clausum  fregit,  the  defendant  pleaded  a  prescriptive  right  of  common  over 
the  locus  in  quo  at  all  times  for  his  cattle,  levant  and  couchant.  The  plaintiff 
in  his  replication  prescribed  in  right  of  his  messuage  to  use  the  locus  m 
quo  (or  tillage  with  corn,  and  until  the  taking  in  of  the  corn,  to  hold  and  enjoy 
the  same  in  every  year,  and  traversed  the  defendanVs  prescription.  And,  there- 
fore, where  prescriptive  rights  are  pleaded,  but  have  been  put  an  end  to,  the 
proper  replication  is  not  that  the  right  has  been  put  an  end  to,  and  for  this 
reason,  that  it  does  not  deny  the  plea,  but  the  replication  takes  issue  upon  tbe 

(tf)  Cro.  EHm,  754.  (*)  Ydv.  217.  (c)  1  WUt.  253. 

d^   Cro.  Car.  433.  («)  CarfA.  116.  (/)  1  Tatint.  435. 

ig)  1  Jir.4'  8.  679. 
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prescription ;  and  if  there  has  been  such  a  prescriptive  right,  and  such  right  has 
bees  put  an  end  to  h^re  the  trespasses  tcere  committed^  that  issue  must  bo 
found  for  the  plaintiflT,  because  the  replication  puts  in  issue  the  existence  of  the 
prescriptive  right  at  the  time  when  the  trespasses  were  committed.  Thus,  in 
«^..,  Rotherhofn  v.  ^ Green  (a),  to  trespass,  quare  clausum  fregit,  the  defend- 
^  ant  pleaded  that  W,  G.  was  seised  in  fee  of  a  tenement  in  L.;  and 
that  he  and  his  ancestors,  and  all  those,  izc,  in  the  said  tenement  from  time 
wbereof,  &c.  have  used  to  have  common  in  the  place  where,  &c  for  all  their 
beasts  levant  and  couchant  upon  the  tenement ;  and  that  it  descended  to  him, 
&c.  Issue  was  taken  upon  the  prescription,  and  upon  the  issue  the  plaintiff 
proved  thai  £L  G.^  the  grandfather  of  the  defendant,  being  seised  of  the  tene- 
ment, released  to  tlie  ptaintifiTs  ancestor  all  his  right,  and  his  common  in  part 
of  the  land  where  he  had  the  common,  and  died,  and  the  tenement  descended  to 
W,  (r.,  and  from  him  to  the  defendant ;  and  it  was  adjudged  for  the  plaintiff  on 
the  ground  that  the  release,  though  only  partial,  was  a  release  in  law  of  all 
the  right ;  or  in  other  words,  that  the  right  of  common  had  been  put  an  end  to. 
So  where  a  public  footway  has  been  stopped  up  by  an  order  of  justices,  and  the 
owDer  of  the  soil  brings  trespass,  and  the  defendant  pleads  the  public  footway, 
the  proper  form  of  the  replication  is  not  to  reply  specially  the  order  for  stopping 
up,  but  to  deny  that  there  is  any  such  footway  as  that  mentioned  in  the  plea, 
Dividton  V.  GiU  (b). 

Assuming  that  the  evidence  of  the  custom  to  inclose  was  admissible  upon  this 
issue,  then  the  next  and  principal  question  is.  Whether  that  be  or  be  not  a  legal 
custom !  First,  a  custom  for  the  lord  to  inclose  without  restriction  is  good  ;  for 
such  a  custom  is  evidence  that  the  lord,  at  the  time  of  granting  the  right  of 
common,  expressly  reserved  to  himself  the  right  to  inclose.  It  is  true,  that  by 
ioclosing,  the  lord  excludes  the  commoner  from  a  portion  of  the  common ; 
^3561  *^^^  ^  does,  if  he  plants  trees  upon  the  common,  or  if  he  makes 
-'  clay  pits,  or  turns  in  rabbits,  which  make  coney  burrows.  Bateson  v. 
Green  (c)  and  Cooper  v.  Marsliol  (d)^  and  Kirbi/  v.  Sadgrove  (e),  show  that 
the  lord  may  do  all  those  acts.  During  the  time  the  trees  are  growing,  or  the 
clay  pits  or  coney  burrows  are  open,  the  commoner  is  deprived  of  the  use  of  a 
portion  of  the  surface  of  the  land.  Lord  Northwick  v.  Stantoay  (/},  Clark- 
<on  V.  Woodhouse  (g),  and  Folkard  v.  Hemmett  (A),  are  authorities  to  show 
that  a  right  for  the  lord  to  inclose  may  exist.  But  assunfing  that  the  lord  can 
only  be  entitled  by  custom  to  inclose  parcels  of  the  waste,  provided  he  leave  a 
sufRciency  of  common  for  the  commoners,  there  was  in  this  case  prim&  facie 
eYidence  to  show  that  a  sufficiency  of  common  was  left ;  or  at  least  the  onus  of 
proviog  the  contrary  lay  on  the  defendant.  It  was  proved  that  there  were 
^000  acfes  of  waste  land  still  left,  and  that  the  grant  made  in  this  instance  was 
io  the  same  form  as  that  which  had  been  used  fer  200  yeara.  It  ought  not, 
therefore,  to  be  presumed  that  the  lord  acted  illegally ;  and  if  that  be  so,  then 
there  was  primi  facie  evidence  to  show  that  a  sufficiency  of  common  was  left. 
It  lay  upon  the  defendants,  who  impeached  the  grant,  to  show  by  evidence  that 
it  is  void,  because  a  sufficiency  of  common  was  not  left.  GrarU  v.  Gunner  («), 
will  be  relied  upon  to  show  that  there  can  bo  ^o  approvement  in  derogation  of 
A  right  of  common  of  turbary.  That  case  only  shows  there  can  be  no  approve- 
ment under  the  statute  of  Merton,  But  there  was  not  any  evidence  of  a  cus- 
*3571  ^^^^^  ^^  ^^  '°y  "S^^  having  *been  reserved  to  the  lord  at  the  time  wheb 
-|  be  granted  the  common,  of  making  inclosures,  &c.  or  doing  other  acts 
for  his  own  benefit  on  his  wastes.  The  replications  stated  that  the  plaintiff 
became  seised  by  force  of  the  statute.  The  objection  that  a  reservation  of  this 
lund  by  the  lord  is  inconsistent  with  the  grant  of  the  right  of  common,  will 

(«)  Cro.  Eiix.  S93.  (&)  1  East,  6.  («)  2  T.  R,  411. 

(d)  1  Burr.  29».  («)  6  7.  JR.  483.         (/)  3  Bos.  4*  i'*'*  346. 
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apply  equally  whether  the  common  be  common  of  pasture  or  turbary.  In  Bad* 
ger  V.  Ford  (a),  it  was  common  of  pasture.  In  approvements  made  under  the 
statute  of  MertoHj  the  party  to  whom  the  grant  is  made  holds  as  a  freeholder; 
but  where  the  grant  is  by  custom,  the  grantee  takes  as  a  copyholder.  All  the 
cases,  therefore,  which  recognize  as  a  valid  custom  the  right  of  the  lord  to  graot 
parcels  of  the  waste  as  copyholds,  recognize  the  validity  of  this  custom,  which 
has  been  treated  as  a  valid  one  in  Rex  v.  Warblifigton  (6).  Dee  v.  Davidson 
c),  Rez  v.  77ie  Inkabitants  cf  WUby  (d)^  Rex  v.  InhainUmU  rf  Hamckufch 
(e).  Betdger  v.  JFinrd  is  the  only  authority  against  the  plaintiff.  That  caae 
was  decided  upon  a  motion  for  a  new  trial.  The  point  now  before  the  Court 
was  not  at  all  argued.  Two  points  arose,  and  the  Court  refused  the  rule  upoa 
both  grounds.  And  what  the  Lord  Chief  Justice  there  says  does  not  apply  to  a 
case  where  the  lord  does  not  claim  the  right  of  annihilating  the  right  of  conunoo 
altogether,  but  merely  a  right  to  grant,  leaving  a  sufficiency  of  common  to  the 
commoner. 

Assuming  that  the  evidence  of  the  custom  to  inclose  was  not  admissible  upon 
this  issue,  or  that  such  ^custom  itself  was  bad,  the  plaintiff,  at  all  events,  r|Ae^ 
is  entitled  to  retain  his  verdict  on  the  new  assignment.  The  lord  is  the  *- 
absolute  owner  of  the  waste,  and  may  convey  or  lease  any  part  of  it,  subject  to 
the  right  of  common.  The  locus  in  quo,  therefore,  is  clearly  the  close  of  the 
plaintiff.  The  declaration  charges  the  defendants  with  breaking  and  entering 
the  plaintiflTs  close,  and  destroying  the  herbage,  and  prostrating  the  fences. 
The  defendants  in  their  plea  say,  that  having  occasion  to  use  their  right  of  com* 
mon,  they  broke  and  entered  the  close,  and  destroyed  the  herbage,  and  threw 
down  and  destroyed  the  fences  while  in  the  exercise  of  that  right.  Then  tho 
plaintiff  by  his  new  assignment  says,  that  the  defendants,  an  other  occasions  biA 
for  different  purposes  than  those  mentioned  in  the  pleas,  and  to  a  greater  exteot, 
and  with  more  force  and  violence  than  was  necessary  for  abating  And  rcmoviog 
the  supposed  stoppages  and  obstructions  in  the  pleas  mentioned,  committed  the 
trespasses  in  those  pleas  nnentioned.  Now,  admitting  that  the  defendants  were 
justified  in  throwing  down  the  fences  to  abate  the  nuisance^  they  have  not  in 
their  plea  alleged  that  they  did  it  for  that  purpose,  and  they  were  not  ju.«tirie<i 
in  destroying  the  grass  and  herbage  in  the  close,  except  (or  the  purpose  of  exer- 
cising the  right  of  common.  They  say  they  did  it  for  that  purpose,  but  the 
new  assignment  chaises  that  they  did  not.  The  question  upon  the  plea  of  not 
guilty  is,  Did  they  or  did  they  not?  It  was  clear  upon  the  evidence,  that  they 
did  not  do  it  in  the  exercise  of  their  right  of  common ;  because  there  was  neither 
pasture  nor  turf  on  the  place,  and  they  had  no  cattle  with  them,  nor  any  iostru- 
noent  to  cut  or  carry  away  turves  if  there  had  been  any  ;  they  did,  tbeieforei 
commit  trespasses  for  other  purposes  *than  those  mentioned  in  the  pleas,  r^^^ 
Assuming,  therefore,  that  they  were  justified  in  throwing  down  these  '- 
fences  because  they  were  a  nuisance  to  their  commonable  rights,  they  have  not 
00  pleaded  it  in  those  pleas ;  and,  therefore,  upon  this  part  of  the  new  assign- 
ment, there  must,  at  all  events,  be  a  verdict  for  the  plaintiff.  Moreover,  the 
defendants  were  not  justified  in  throwing  down  and  totally  destroying  the  fences, 
although  the  fences  might  be  an  injury  to  their  rights  of  common.  Their  pn>' 
per  remedy  was  an  action  upon  the  case  against  the  lord.  In  Sadgrm  t. 
Kirhy  (/),  it  was  held  that  a  commoner  could  not  justify  cutting  down  trees 
planted  by  the  lord  on  the  waste,  although  there  was  not  a  sufficiency  of  cod- 
mon  lefl,  but  that  his  remedy  was  by  action  on  the  case  or  by  assize. 

Serjt.  E.  Latces  and  Selwyn^  contrik,  were  desired  by  the  Court  to  confine 
their  argument  to  the  point  on  the  new  assignment.  The  true  meaning  a 
the  new  assignment  is,  that  the  defendant  committed  trespasses  uncoonected 
with  the  right  of  common  claimed  in  the  pleas.      If,  therefore,  the  pullioK 

(a)  3  B.  4- if.  159.  (5)  1  T.  R.  249.  (c)  3  JIT.  4*  ^«  184. 

»«i  a  Jir.  4- 5. 504.  (tf)^  J.  4- it.  189.  (/)  •  r.  JB.  483. 
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jowo  the  fence  by  the  deieodant  was  an  act  which  he  was  authorized  to  do 
ID  assertion  of  that  right  of  common,  then  it  was  not  done  for  other  purposes 
.han  those  mentioned  in  the  pleas,  and  the  plaintiff  ought  not  to  have  any 
verdict  upon  the  new  assignment  Now  here  the  erecting  the  fences  upon  the 
common  was  not  only  an  injury  to  the  commoner,  but  an  act  illegal  in  its  own 
Dature,  and  consequently  a  nuisance  of  that  description  which  the  commoner 
vas  eatitled  to  abate.  Bmctotty  liber  4,  chap.  37,  takes  a  distinction  between 
*3(Sfll  *^^  ^  ob\\^  *^nocumentum  justum  and  nocumentum  injuriosum ;  and 

-I  he  defines  nocumentum  injuriosum  to  be,  where  a  person  does  something 
io  itself  UDJustly  against  law  ;  and  nocumentum  justum  to  be  where  the  act  is 
just  la  itself,  but  causes  damage  to  another.  This  distinguishes  the  present 
case  from  those  where  the  lord  has  either  planted  trees  on  tho  common,  or 
stocked  it  with  rabbits.  An  act  of  this  kind,  the  lord,  as  owner  of  the  soil,  has 
a  right  to  do ;  and  though  it  may  prove  injurious  to  the  commoners,  yet  it  is 
what  the  law  deems  nocumentum  jiM^tfm,  and  only  becomes  nocumentum  inju- 
riosum by  excess.  In  the  case  of  the  nocumentum  injuriosum,  the  commoner 
may  abate  the  nuisance ;  but  where  it  is  nocumentum  justum,  and  becomes  inju- 
riosum by  the  excess,  he  must  bring  his  action.  The  authorities  show  that  the 
(leicndants  had  a  right  to  destroy  the  whole  of  the  fence,  in  the  exercise  of  the 
right  of  oonimon.  In  Bro,  Abr.  tit.  Oommon^  pi.  9,  this  is  laid  down,  "  Where 
I  have  common  in  another*s  land,  and  the  owner  makes  a  hedge  on  the  land 
where  the  common  is,  I  may  break  down  the  whole  hedge ;  but  if  he  incloses 
the  whole  land  in  which  the  common  is,  by  making  a  hedge  on  other  land  which 
surrounds  the  land  in  which  the  common  is,  I  may  not  break  down  the  whole 
hedge,  but  only  part,  so  as  to  have  a  way  to  the  land  where  the  common  is ; 
and  this  is  the  diversity  ;**  and  the  Year  Book  15  H.  7,  10  6,  is  cited.  On 
reference  to  the  Year  Book,  it  appears  to  have  been  held  per  Curiam,  ^*  If  I  have 
common  appendant^  &c.  and  he  who  hath  the  land  makes  a  hedge  on  the  land 
wheoce  the  common  issues,  I  may  break  down  the  whoie  hedge ;  although  the 
common  be  appendant,  yet  the  lord  may  approve  a  parcel.**  The  other  part 
*3611  ^^^^  report  in  the  *Year  Book  is  literally  the  same  as  in  Brooke,     In 

-'  Bro.  tit.  Oommon^  pi.  9,  it  is  laid  down,  "  that  where  the  common  is 
appendant,  the  owner  may  approve  certain  parcel,  et  hoc  videtur  esse  relin- 
quiot  al  comminers  suff.  comon.'*  In  2  Inst.  88,  it  is  said,  *<  If  the  lord 
doth  inclose  any  part,  and  leave  not  sufficient  common  in  the  residue,  the 
commoner  may  break  down  the  whole  inclosure,  because  it  standeth  upon 
th"^  ground  which  is  his  common."  In  Mason  v.  Oxsar  (a),  which  was 
trespass  for  breaking  down  hedges,  the  issue  was.  Whether  the  defendant 
could  enjoy  the  common  tam  ampio  modo  ?  and  there  was  a  verdict  for  the 
dcfeodaot.  The  Court  were  of  opinion,  <*  that  the  defendant  might  abate  the 
hedges,  for  thereby  he  did  not  meddle  with  the  soil,  but  only  pulled  down  the 
erection."  In  this  case  it  is  admitted  on  the  pleadings,  that  the  defendant  did 
not  eajoy  tam  ampIo  modo,  and  he  has  only  levelled  the  banks.  In  Cooper  v. 
Marshalif})^  the  distinction  between  surcharging  the  common,  and  a  total 
obstruction  of  it,  is  noticed  by  the  Court.  Lord  Mansfield  XY^re  lays  it  down, 
that  in  the  one  case  the  commoner  is  driven  to  his  action,  in  the  other  ne  may 
abate;  and  Foster^  J.,  there  says,  that  an  abatement  of  a  nuisance  occasioned l)y 
ft  lord^s  inclosing,  is  only  a  restoring  that  right  which  the  lord  had  before 
glinted,  and  is,  therefore,  justifiable  ;  but  in  the  case  of  an  excess  (by  surcharg- 
ing a  common  with  rabbits),  the  law  is  to  judge  of  the  measure  of  it. 

Batlbt,  J.     I  think  that  the  rule  for  a  new  trial  ought  to  be  made  absolute. 

The  question  upon  which  I  have  entertained  the  greatest  difficulty  during  the 

*3621  ''SU"*^"^  i^9  whether  the  plaintiff  is  entitled  to  retain  his  ^verdict  upon 

-'  the  new  assignment?  and  upon  the  whole  I  think  that  he  is  not.     The 

>athorities  cited  from  Brodke^t  Abridgment  and  the  Year  Book  satisfy  my  mind, 

Ui)  2  MU.  69.  (&)  1  Burr.  259.    2  fenyoii,  1. 
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^hat  where  a  fence  has  been  erected  upon  a  common,  inclosing  and  separating 
parts  of  that  common  from  the  residue,  and  thereby  interfering  with  the  rights 
of  the  commoners,  the  latter  are  not  by  law  restrained,  in  tlie  exercise  of  those 
rights,  to  pulling  down  so  much  of  that  fence  as  it  may  be  necessary  for  them 
to  remove  for  the  purpose  of  enabling  their  cattle  to  enter  and  feed  upon  the 
residue  of  the  common,  but  that  they  are  entitled  to  consider  the  whole  of  that 
fence  so  erected  upon  the  common  as  a  nuisance,  and  to  remove  it  accordingly. 
Those  authorities  show  that  there  is  an  essential  distinction  between  this  case 
and  that  of  Sadgrove  v.  Kirhy  (a).  The  fences  placed  upon  the  common  in 
this  case  were,  primi  facie,  as  against  the  commoners,  wrongfblly  and  illegally 
placed  there,  and  a  nuisance  which  they  might  abate ;  but  the  trees  growing 
upon  the  common,  in  Sadgrcve  v.  Kirbyy  were  not,  prim&  facie,  illegally 
growing  there ;  for  the  lord,  as  owner  of  the  soil,  had,  prim&  facie,  a  right  to 
plant  and  to  have  those  trees  there;  and  the  trees  would  not  become  wrongful 
as  against  the  commoners,  unless  it  were  by  their  injuring  their  easement,  and 
not  leaving  them  a  sufficiency  of  common  for  their  cattle.  The  lord,  by 
granting  rights  of  common  upon  his  waste,  does  not  thereby  exclude  himself  or 
his  tenants  from  all  use  of  the  waste  on  which  the  right  of  common  is  to  be 
exercised,  but  merely  grants  to  others,  in  common  with  himself  and  bis 
tenants,  certain  rights  upon  that  waste.  All  that  the  lord  has  not  granted 
remains  in  him.  He  *may  therefore  apply  the  waste  to  any  purposes  r#«^« 
not  inconsistent  with  the  rights  which  he  has  previously  granted  to  "- 
the  commoners.  One  mode  by  which  he  may  make  his  waste  beneficial  to 
himself  is,  by  planting  trees  on  it.  They  may  also  be  beneficial  to  the  com- 
moners, by  affording  shade  to  the  cattle  at  particular  periods  of  the  year.  He 
may  also  exercise  his  right  by  turning  in  rabbits,  provided  he  leave  a  sufiicienc> 
of  common  for  the  commoners.  The  turning  rabbits  on  the  common  is  an  act 
not  prim&  facie  ittjuriosum.  It  is  prim&  facie  in  the  exercise  of  his  legal  rights, 
as  owner  of  the  soil.  It  was  therefore  properly  decided,  in  Sadgrove  r.  Kirhy  {b), 
and  Cooper  v.  Marshal  {c)^  that  a  commoner  in  such  a  case  is  not  to  take  upon 
himself  to  decide  that  the  trees  or  rabbits  on  a  common  are  a  nuisance,  and  to  cut 
the  trees  down  or  destroy  the  rabbits,  but  that  he  is  bound  in  the  first  instancf 
to  bring  his  action,  and  to  establish  to  the  satisfaction  of  a  jury  they  are  a  nui- 
sance. If  that  be  a  sound  distinction  between  those  cases  and  the  present,  what 
was  the  principle  upon  which  the  verdict  was  given  for  the  plaintiff  on  the  neii 
assignment  ?  The  jury  seem  to  have  been  of  opinion,  that  the  defendant  hn</ 
done  more  than  was  necessary  for  the  purpose  of  asserting  the  right  of  common  - 
and  if  the  decision  in  Sadgrove  v.  Kirby  were  to  govern  the  present  case,  anc* 
the  erection  of  the  fence  were  an  act  which  the  lord  and  his  grantee  prim&  facif 
had  a  right  to  do,  the  defendants  would  have  done  more  than  was  necessary  foi 
the  purpose  of  using  the  right  of  common,  if  they  had  pulled  down  any  part  of 
the  Imnk  or  fence,  because  there  was  an  opening  by  which  they  might  havf 
entered  upon  the  plaintiff's  *close ;  but  if  the  whole  of  that  bank  or  fence  r»og4 
were  a  nocumentum  injudosum,  which  the  defendants,  in  the  exercise  of  ^ 
their  i^ights  of  common,  were  justified  in  removing,  the  verdict  of  the  jury,  that 
they  had  done  more  than  was  necessary  for  the  purpose  of  asserting  their  rights, 
could  not  be  well  founded.  It  seems  to  me,  that  the  verdict  upon  the  new 
assignment  was  founded  upon  the  notion,  that  the  defendants,  in  pulling  down  the 
fence,  had  done  something  more  than  they  had  a  right  to  do  -in  asserting  their 
rights  of  common.  But  the  authorities  show,  that  they  had  not  done  more  than 
by  law  they  were  entitled  to  do.  I  think,  therefore,  that  the  jury  were  not 
warranted  in  coming  to  the  conclusion,  that  the  defendant  entered  the  close  for 
other  purposes  than  those  mentioned  in  the  pleas,  and  that  the  verdict  for  the 
plaintiff  upon  the  new  assicrnment  is  not  warranted  by  the  evidence. 

The  next  question  is.  Whether  the  plaintiff  be  entitled  to  recover,  on  the 

(a)  6  T.  R.  i93.  (&)  IhiJ.  («)  1  Burr.  359. 
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gituod  that  he  has  proved  a  custom  for  the  lord  to  inclose  parcels  of  the  waste  ? 
and  that  raises  the  great  question  in  this  case,  Whether  the  lord  had  any  such 
right?  The  lord  had  granted  to  the  plaintiff  a  particular  spot,  parcel  of  a  largo 
waste.  The  defendants  bad  a  right  of  common  on  the  waste,  including  the  space 
of  land  granted  to  the  plaintiff,  unless  that  spot  had  been  legally  separated  from 
the  residue  of  the  manor  by  the  lo.rd,  I  have  no  difficulty  in  saying,  that  if  it 
were  legally  separated,  the  plaintiff  had  a  sufficient  possession  to  entitle  him  to 
maintain  trespass.  The  possession  of  the  whole  waste,  notwithstanding  the  right 
of  common,  remains  in  the  lord ;  and  if  he,  in  the  manner  warranted  by  the 
custom,  transfers  the  possession  to  the  plaintiflT,  and  the  latter  enters,  then  he 
*3651  ^^'^^'"^  possessed,  and  acquires  a  lawful  possession,  as  against  the 
-■  lord ;  and  the  right  of  the  commoners  to  turn  their  cattle  over  that  land, 
as  well  as  the  residue  of  the  waste,  is  perfectly  consistent  with  the  right  of 
possession  being  vested  and  perfected  in  him. 

Then,  as  to  the  right  of  the  lord  to  inclose  the  land  in  question,  and  to  grant 
a  perfect  title  to  the  plaintiff,  it  was  insisted,  first,  that  the  lord  had  an  unlimited 
and  unrestricted  right  (founded  upon  a  custom  in  this  particular  manor)  to 
abridge  the  rights  of  the  commoners,  and  to  confer  in  severalty,  upon  any 
person  from  time  to  time,  such  portions  of  the  waste  as  he  in  his  discretion 
should  think  fit ;  it  seems  to  me,  that  such  a  right  is  utterly  inconsistent  with 
an  existing  right  of  common ;  for  the  lord  might  by  degrees  inclose  the  whole 
of  the  waste,  and  so  annihilate  the  right  of  the  commoners.     Badger  v.  Ford  (a) 
is  an  authority  upon  that  point ;  but  had  there  been  no  authority,  I  should  have 
thought,  that  wherever  it  is  once  established  that  a  right  of  common  has  existed 
from  time  immemorial,  such  a  privilege  or  custom  in  the  lord  cannot  by  law  be 
supported,  because  it  would  be  in  destruction  of  that  right  of  common.     All 
the  authorities  which  have  been  cited  in  support  of  such  a  right  are  distinguish- 
able  from  the  present  case.     The  right  claimed  is  to  sever  and  take  away  per« 
manently  from  the  common  a  beneficial  part  of  it,  so  as  to  deprive  the  com* 
mooer  of  any  power  or  right  over  that  part.     In  Bateson  v.  Green  {b)  there  had 
been  from  time  immemorial  an  usage  for  the  lord  to  dig  clay  upon  the  waste ; 
and  that  was  held  to  be  evidence  to  show,  that  when  he  granted  out  the  right 
*3661  ^^  com^n^x^  to  the  commoners  he  reserved  to  himself  the  right  of  ^digging 
^  clav.     The  extent  to  which  it  had  heen  carried  in  that  case  did  not 
Appear  to  be  unreasonable.     Lord  Ken^n^  in  delivering  judgment,  intimated 
that  there  was  no  evidence  to  show  that  the  right  had  been  more  exercised  of  late 
years  than  formerly.     Now  the  lord,  by  digging  for  clay,  takes  from  the  land  a 
product  of  a  particular  species,  but  the  land  afterwards  remains  capable  of 
yielding  food  fit  for  the  feeding  of  cattle.     Indeed  it  frequently  happens,  that 
land,  besides  the  support  which  it  yields  for  the  food  of  man  or  of  cattle,  has 
within  it  some  valuable  product,  as  marl  or  limestone,  which  it  is  desirable  for 
the  owner  of  the  waste  to  obtain ;  and  it  is  not  unreasonable  that  the  lord  of  a 
manor,  when  he  grants  rights  on  that  land,  should  reserve  to  himself  the  right 
of  taking  such  marl  or  limestone.     But  when  he  takes  them,  he  does  not  per- 
manently deprive  the  commoners  of  that  benefit  which  they  are  entitled  to  derive 
from  the  surface  of  that  part  of  the  land  from  which  the  marl  or  limestone  is  so 
tftken.    A  case  of  that  sort  is  distinguishable  from  the  present,  because  the  lord 
fltiU  leaves  for  the  benefit  of  the  commoner  something  capable  of  yielding  food 
5)r  his  cattle.     The  user  of  the  privilege  by  the  lord  from  time  to  time  is  evi- 
<feooe  to  show  that  he  reserved  that  right  to  himself;  and  the  nature  of  the 
substance  which  is  taken  from  the  earth  shows  that  such  reservation  was  not 
unreasonable.     The  exercise  of  such  a  right  will  no  doubt  interfere  with  the 
privtiege  of  the  commoners  during  the  time  the  produce  is  taken  from  the  earth, 
Aod  lotil  the  surface  reproduces  pasturage.     But  the  distinction  between  thnt 
c>90  2nd  the  present  is,  that  here  the  commoner  is  wholly  and  permanently 

U)  3  H.  4-  A.  153.  v^)  9  r.  R.  411. 
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deprived  of  the  benefit  of  a  quaDtity  of  land,  whereas  in  that  *case  the  r^^M 
land  was  only  taken  away  for  a  certain  period.  The  case  of  Clarkson  ^ 
V.  Woodhouse  is  distinguishable  from  the  present.  The  question  in  that  case 
was  on  the  record,  and  came  on  for  argument  on  motion  in  arrest  of  judg- 
ment. That  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close  in  Stalmine^  in  the  county  of  Lancaster.  The  defendant 
by  his  pleas  claimed,  in  right  of  an  ancient  messuage  in  Stalmine^  common  of 
pasture  and  of  turbary.  The  plaintiff  relied  on  a  grant  of  parcel  of  the  waste. 
The  right  claimed  by  the  defendant  would  be  exercised  on  those  portions  of  the 
waste  which  yielded  pasture  and  turbary  respectively.  When  the  grants  of 
common  were  first  made,  it  is  probable  that  pasturage  would  be  contined  to 
those  places  which  yielded  pasture,  and  that  that  quantity  was  deemed  sufR- 
cient  for  the  cattle  of  all  the  commoners.  The  right  stated  in  the  replication 
was,  not  to  withdraw  from  the  commoners  any  portion  of  the  pasture  or  turf 
land,  but  that  the  owner  should  assign  to  particular  individuals  a  particular  por- 
tion  of  moss  land,  and  that  they  should  work  upon  that,  and  not  elsewhere, 
until  all  the  turbary  should  be  exhausted,  and  then  that  the  owner  might  inclose. 
The  words  are,  ^^  So  long  as  any  turbary  remained  or  should  remain  in  such 
respective  moss-dales ;  and  when  and  so  often  as  the  turbary  of  such  moss-dales 
so  assigned,  &c.  had  been  got  and  cleared  therefrom  by  such  digging  and  grt- 
ting  of  turves  for  the  purposes  (iforesaifl,  the  owners  if  the  said  vjostefor  the 
time  beings  for  all  Uie  time  whererf^  ^c,  had  inclosed  and  approved,  j-c.  to 
themselves  all  such  moss-dales  or  parts  of  the  said  waste  called  Stalmine  Moss 
as  had  been  or  should  be  clecuretl,  to  hold  the  same  so  inclosed  at  their  pleasure 
in  severalty  for  ever  afterwards,  freed  and  ^discharg^d  from  all  common  of  r^ogg 
pasture  and  turbary  thereon."  The  fair  meaning  of  the  custom  to  inclose  ^ 
stated  U|K>n  that  record  seems  to  nae  to  be  that  when  the  land  was  exhausted 
and  incapable  of  producing  any  more  turf,  the  owner  of  the  same  might 
inclose ;  for  until  it  was  so  rendered  incapable  of  yielding  more  turf,  it  could 
not  be  truly  said  that  the  turbary  was  all  got  and  cleared  therefrom;  and  if  that 
be  the  true  meaning  of  the  custom  there  stated,  then  it  only  amounts  to  this, 
that  when  particular  portions  of  the  land  which  have  been  destined  for  turbary 
ceased  to  have  the  power  of  producing  turbary,  the  owner  should  be  at  liberty 
to  take  that  portion  to  himself.  That  case,  therefore,  is  distinguishable  fn)m  the 
present,  because  the  owner  of  the  waste  there  did  not  take  awny  from  the 
commoners  any  thing  which  had  been  originally  appropriated  to  them  for  tho 
purposes  of  pasture  or  turbary.  In  FUkard  v.  Hcmmett  (a),  the  grant  of  th© 
soil  was  made  by  the  lord  vnth  the  consent  ff  the  homage.  Now  the  homage 
are  persons  as.sociated  together  at  the  lord's  court  (at  which  all  the  tenants  of 
the  manor  may  attend)  to  act  as  between  the  lord  and  his  tenants.  Bein; 
tenants  themselves,  it  is  not  very  likely  that  they  will  lean  unfairly  towards  the 
lord,  and  if  the  homage  say,  therefore,  that  a  grant  shall  be  made  (assuming 
that  the  lord  has  a  right  to  grant  wherever  there  is  more  land  than  ts  necessary 
for  the  purpose  of  the  commoners),  it  may  be  reasonably  presunned,  that  the 
homage  have  given  their  consent  to  the  grant  only  wlien  it  is  clear  that  the 
land  granted  nwy  be  taken  by  the  grantor,  without  interfering  with  the  rights 
of  the  commoners;  and,  on  the  other  hand,  it  may  be  fairly  presumed  that  the 
homage  would  never  consent  ♦to  any  part  of  the  common  being  taken  rtogQ 
away  from  the  tenants,  unless  they  were  satisfied  that  sufficient  remained  ^ 
for  the  comnwners.  That  case,  therefore,  is  distinguishable  from  the  present: 
there,  the  grant  was  made  with  the  consent  of  the  homage ;  here,  it  is  done  by 
the  act  of  the  lord  hinriself. 

I  have  no  difficulty  in  saying  that,  in  my  judgment,  the  lord  has  rights  of  his 
own  reserved  upon  the  waste ;  I  do  not  say  subservient  to,  but  concurrent  with, 
the  righ's  of  the  comoKNiers.     He  has  a  right  to  stock  the  commcxa^  and  la 
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every  benefit  to  be  derived  from  the  soil,  not  inconsisteDt  with  the  rights  of  coni« 
moners.  And  wheD  it  is  ascertained  that  there  is  more  common  than  is  neces- 
sary for  the  cattle  of  the  commoners,  the  lord,  as  it  seems  to  me,  is  entitled  to 
take  that  for  his  own  purposes.  That  is  the  principle  upon  which  the  statute  of 
Merton  is  founded.  The  lord  has  a  right  to  approve,  not  as  lord,  but  as  owner 
of  the  soil.  Glover  v.  Lane  {a)  shows  that  the  owner  of  the  soil,  nhether  lord 
or  not,  may  make  such  an  approvement.  It  seems  to  me  that  the  lord's  right  is 
this:  he  may  approve  provided  he  leave  sufficiency  of  common  of  pasturage  for 
all  the  cattle  which  are  entitled  to  feed  upon  it.  The  common  may  originally 
ha?e  been  destined  for  a  definite  number  of  cattle,  or  for  all  cattle  levant  and 
coucbant  upon  certain  lands.  Many  of  those  rights  may  be  extinguished,  or  the 
common  itself  may  produce  so  much  more  herbage,  that  a  smaller  portion  of  that 
common  may  be  sufficient  for  depasturing  the  cattle  of  tlie  persons  entitled,  than 
*3701  ^^^  ^^  ^^*^  originally  destined  *to  that  purpose.  Now,  whenever  that  is 
J  the  case,  I  think  that  the  lord  has  a  right  to  inclose ;  but  in  order  to  justify 
making  the  inclosure,  it  is  incumbent  upon  him  or  his  grantee,  when  the  right  to 
lAciose  is  questioned,  to  show  that  there  is  sufficiency  of  common  lef\  (6).  In  all 
the  cases  in  which  the  right  of  the  lord  to  inclose  has  been  stated  on  the  record,  there 
has  been  an  allegation  that  he  lef^  sufficient  comnnon  for  the  commoners.  That 
vas  so  in  Glover  v.  Lane  and  in  Grant  v.  Gunner  (c).  The  commoner  has  a 
certain  right  over  the  whole  of  the  waste ;  and  when  the  lord  abridges  that  right, 
he  ought  to  show  that  lie  has  done  that  which  the  law  requires  him  to  do  before 
he  abridges  the  right  of  the  comnnoner.  And,  therefore,  I  am  of  opinion,  that 
in  this  case,  it  ought  to  have  been  submitted  to  the  jury  whether  there  was  or 
was  not,  at  the  time  when  the  lord  made  the  grant  of  the  locus  in  quo,  a  suffix 
ciency  of  common  leA  for  all  the  persons  having  rights  of  common  upon  the 
waste  in  question.  The  right  of  the  lord  to  inclose  must  depend  on  the  finding 
of  the  jury  on  that  question.  It  is  impossible  for  this  Court,  without  knowing 
what  the  fact  is,  to  say,  whether  the  verdict  ought  to  bo  entered  for  the  plaintiff 
or  defendants. 

It  is  not  necessary  to  give  an  opinion  upon  the  question,  whether  there  can  be 

any  approvement  against  a  right  of  common  of  turbary .     There  a  re,  undoubtedly, 

authorities  to  show  that  the  owner  of  the  soil,  generally  speaking,  cannot 

approve  against  such  a  right.     In  this  manor,  however,  numerous  instances  of 

torji  an  exercise  of  the  right  have  been  shown,  and  in  all  those  instances,  *per- 

-■  sons  having  the  right  of  common  of  turbary  must  have  been  excluded 

from  the  parts  inclosed.     These  inclosures  having  been  always  submitted  to,  may 

establish  that,  at  least  in  this  manor,  the  right  to  approve  does  exist ;  and  I  think 

that  such  right  may  reasonably  exist.     Common  of  turbary  must  be  enjoyed  in 

respect  of  ancient   messuages.     Many  of  those  ancient  messuages  may  be 

destroyed  and  others  not  substituted,  and  it  would  be  unreasonable  that  the 

whole  of  a  waste  should  remain  uninclosed  so  long  as  a  single  commoner  in 

respect  of  an  ancient  messuage  should  continue  to  tuive  a  right  to  cut  turves  on 

the  common.     Without  giving  any  distinct  opinion  on  that  point,  it  seems  to 

nie,  that  in  this  case,  there  was  sufficient  evidence,  of  a  custom  for  the  lord  to 

inclose,  to  take  this  out  of  the  general  rule  whk:h  is  laid  down  with  respect  to 

common  of  turbary ;  and  that,  as  against  the  common  of  turbary  in  this  case, 

the  lord  may  have  a  right  to  inclose.     But,  inasmuch  as  the  question,  whether 

a  snfBciency  of  common  of  turbary  or  pasture  was  ]e{t  for  the  commoner,  and 

whether  the  turbary  lef^  was  sufficiently  near  and  convenient  to  that  messuage 

in  respect  of  which  the  right  is  claimed,  has  not  been  submitted  to  the  jury,  I 

think  that  there  ought  to  l^  a  new  trial. 

HouoTD,  J.     I  am  of  the  same  opinion.     The  cases  of  Sadgrove  v.  Kirby  (rf) 
and  Cooper  v.  Marshal  (e)  induced  roe  to  think  for  a  considerable  period  that 

(c)  3  T.  R.  44.5.  {h)  Smith  v.  Fevtrtil,  2  Mod.  6.         (e)  1  Taunt.  43d. 

id)  6  r.  R.  483.  («}  1  Burr.  999. 
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the  defendants  had  done  more  than  they  were  justified  in  doing  in  order  to  use 
the  right  of  common,  because  as  the  inclosure  was  not  completed,  they  might 
have  entered  *upon  tlie  locus  in  quo  to  exercise  their  right  of  common  r*A^o 
without  throwing  down  the  embankment ;  or  even  if  the  whole  space  '- 
had  been  inclosed,  I  thought  that  they  would  have  been  justified  only  in  making 
an  opening  to  enable  them  to  enter  and  exercise  the  right  of  common  upon  the 
locus  in  quo.  But  the  authorities  cited  have  satisfied  my  mind  that  where  fences 
are  wrongfully  erected  upon  land,  subject  to  a  right  of  common,  the  commoner 
in  exercising  his  right  is  not  restricted  to  pulling  down  so  much  of  tlie  fence  as 
it  may  be  necessary  for  him  to  remove  in  order  to  enter  upon  the  locus  in  quo, 
but  that  he  may  remove  the  nocumentum  injuriosum.  I  think,  therefore,  that 
the  commoner  in  this  case  had  a  right  to  remove  the  whole  of  tlie  fences,  so  as 
to  restore  lo  himself  that  right  of  common  which  might  be  injured  by  their 
continuance.  If  that  point  had  not  been  so  established  by  the  authorities,  I  think 
that  the  commoner  would  have  had  a  right  to  do  no  more  than  restore  himself 
to  the  situation  of  exercising  his  right  of  common,  and  that  he  might  have  done 
so  without  pulling  down  the  fences. 

With  respect  to  the  right  of  the  lord,  I  cannot  accede  to  the  doctrine  that  be 
can  have  an  unlimited  right  by  custom  to  inolose  common.     I  think  that  such 
a  custom  would  be  void,  because  it  would  go  to  the  destruction  of  the  right  of 
the  cooomoners  altogether.     It  would  be  inconsistent  with  that  right,  and  with 
the  grant,  which  from  the  usage  and  custom  must  be  presumed  to  have  been 
made  to  the  tenants  or  persons  entitled  to  the  right  of  common.     The  cases  of 
Batesan  v.  Crreen  (a),  Clarkson  v.  Woodhouse  (6),  and  Folkard  v.  Hemmetl  (c), 
*are  distinguishable  from  the  present,  for  the  reasons  given  by  my  rfto^o 
Brother  Bayky.     In  Baieson  v.  Green  the  lord  was  exercising,  not,  ^ 
strictly  speaking,  a  right  of  common  (because  the  act  done  was  upon  his  own 
soil),  but  a  right  of  getting  the  soil  for  his  own  benefit,  and  thereby  enjoying  that 
fair  share  of  the  land  with  the  other  persons  having  the  right  of  common.     In  that 
case  it  appeared  in  evidence  that  the  lord  had  been  accustomed  for  seventy  yean 
to  dig  clay-pits,  which  were  of  great  size,  and  were  not  filled  up  again,  and  that 
if  no  pits  had  been  dug,  there  was  not  sufficient  common  for  the  number  of  com* 
moners.     The  question  considered  by  the  Court  was,  whether  the  right  of  the 
lord  to  dig  for  clay  was  subservient  to  that  of  the  commoners  or  not,  and  the 
Court  decided  that  the  custom  showed  the  right  of  the  commoner  to  be  subservient 
to  that  of  the  lord  ;  and  that  the  latter,  therefore,  had  a  right  to  dig  clay  to  the 
extent  to  which  he  had  been  used  to  do  it,  although  the  right  of  the  commoner 
was  thereby  abridged.     That  is  a  very  different  thing  from  taking  the  land  from 
the  commoners  for  all  purposes,  and  depriving  them  of  any  benefit  of  it.    The 
case  of  Qlarkson  v.  Wocdhouse  {d)  is  distinguishable  from  this  upon  the  same 
principle  ,*  and  the  case  of  Iblkard  v.  HemnuU  {e)  upon  the  ground  that  tlie 
right  of  inclosure  could  not  be  exercised  without  the  consent  of  those  persons 
whose  rights  would  be  aflected  by  such  inclosure,  and,  therefore,  if  there  was  a 
consent  by  them,  it  would  be  conclusive,  not  only  against  them,  but  against  those 
whom  they  represented  at  the  time  when  they  consented  to  the  grant.     The  exer- 
cise  of  the  right  *to  build  may  have  been  injurious  to  the  commoners,  but  t^^^a 
they  may  have  received  compensation  for  any  injury  which  they  thereby  *• 
sustained.     That  does  not  apply  to  a  case  where  the  lord  claims  by  custom  the 
right  to  inclose  and  take  from  the  common  any  part  of  the  waste,  whether  it  be 
injurious  to  the  commoners  or  not.     I  incline  to  think  tl^at  the  lord  may  by 
custom  be  entitled  to  grant  parcel  of  the  waste,  even  as  against  common  of 
turbary ;  but  this,  his  right,  must  be  subservient  to,  and  not  injurious  to  the 
rights  of  the  commoners.     If  it  be  not  injurious  to  the  rights  of  the  commoners, 
the  lord  from  whom  their  interest  is  derived  nrmy  reasonably  make  use  of  a 
part  of  the  waste,  and  his  so  doing  ought  not  to  be  primft  facie  considered  an 

(«)  5  r.  R.  411.  (*)  5  r.  R.  412,  n.  (f)  5  T,  R.  417. 
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injury  to  tbein,  bat  if  he  goes  beyond  that,  and  grants  so  much  of  the  waste  as 
to  be  injurious  to  the  rights  of  common,  1  think  that  that  is  inconsistent  with  the 
grant  of  common,  and,  therefore,  a  custom  for  the  lord  to  make  a  grant  of  the 
waste  to  that  extent,  would  be  bad.  But  a  right  by  the  lord  to  grant  parcels  of 
the  waste,  leaving  a  sufficiency  of  common  for  the  commoner,  may  exist  upon 
the  grounds  stated  by  my  Brother  Bayky^  both  as  against  common  of  pasture 
and  common  of  turbary.  The  cases  seem  to  show,  that  without  a  custom  there 
cannot  be  an  approvement  against  a  common  of  turbary ;  but  I  think  that  they 
do  not  establish  that  such  a  power  of  approvement  may  not  exist  by  custom. 
Upon  these  grounds  I  think  that  there  should  be  a  new  trial. 

LrmsDALS,  J.  It  seems  to  me  that  the  form  of  the  plaintifTs  replication  is 
correct,  and  that  it  was  not  necessary  for  him  to  set  out  a  custom  to  inclose 
*3^51  ^^^^^Yi  *^'  leaving  a  sufficiency  of  common,  but  that  on  the  issue 
'  ^  joined  upon  the  custom,  the  plaintiff  was  entitled  to  give  evidence  to  show 
that  the  right  of  common  no  longer  existed.  The  defendant  in  his  plea  alleges, 
that  from  time  immenK>rial  there  hath  been  and  still  is  a  custom  to  have  com- 
mon upon  the  locus  in  quo.  It  lies  upon  him  to  prove  the  whole  of  that  allega- 
tion. The  plaintiff  may,  therelbre,  show  that  at  the  present  day,  by  lawful 
inclosure  or  otherwise,  the  custom  to  have  oomnnon  upon  the  locus  in  quo  no 
longer  exists.  I  am,  therefore,  of  opinion,  that  the  evidence  of  the  custom  for 
the  lord  to  inclose  was  admissible  to  negative  the  allegation  in  the  plea  that  there 
still  is  a  custom  to  have  common  upon  the  locus  in  quo. 

It  seems  to  me,  that  a  general  custom  for  the  lord  of  the  manor  to  take  in 
parts  of  the  waste,  cannot  be  supported,  for  the  reasons  already  given  by  my 
Brother  Bailey,  If  such  a  custom  were  valid,  the  lord  might  by  degrees  take 
tivay  the  whole  of  the  rights  of  the  commoners ;  but  I  see  no  objection  to  a 
custom  for  the  lord  to  make  indosures  from  time  to  time,  leaving  a  sufficiency 
of  common.  Such  an  inclosure  could  not  be  made  in  the  present  case  under 
the  statute  of  Merton^  because,  by  that  statute,  the  approvements  which  take 
place  must  be  of  freeholds.  Here  the  custom  alleged  is,  to  inclose  copyholds  to 
be  granted  according  to  the  custom  of  the  manor.  The  right  claimed  by  the 
plaintiff  cannot  therefore  be  maintained,  except  by  special  custom.  The  statute 
of  Merton  authorizes  the  lord  to  inclose,  leaving  a  sufficiency  of  common  of 
pasture ;  and  where  there  is  a  custom  to  inclose  copyhold  lands,  I  think  that 
custom  ought  reasonably  to  be  subject  to  the  restriction  imposed  by  the  statute 
*9761  ^^  Merton  as  to  freehold  ^'lands.  There  should,  therefore,  be  left  a 
^  sufficiency  of  common,  and  if  there  be  a  right  to  inclose  against  common 
of  turbary  (upon  which  I  pronounce  no  opinion),  there  ought  also  to  be  suffi- 
cieot  for  common  of  turbary  lefl.  Assuming  that  there  can  be  no  right  to 
inclose  without  leaving  a  sufficiency  of  common,  I  think  the  onus  of  proving 
^t  a  sufficiency  of  common  has  been  lefl  lies  on  the  plaintiff.  It  has  been 
coDtended,  that  as  he  has  put  in  several  grants  of  parcels  of  the  waste  on  which 
JDclosures  have  been  made,  it  ought  to  be  presumcMl  that  the  lord  has  a  right  to 
inclose,  until  the  contrary  be  shown.  But  it  seems  to  me,  that  it  lies  on  the 
lord,  or  the  persons  claiming  under  him,  to  show,  that  a  sufficiency* of  common 
is  lefl.  Where  the  lord  approves  under  the  statute  oC  MerUmy  he  shows  a  suffi- 
ciency of  common  lefl.  In  the  present  case  it  is  said  that  as  the  right  does  not 
depend  upon  any  statute,  a  different  consideration  may  be  applied  to  it ;  but  I 
think  not.  For  when  the  lord  is  apparently  abridging  the  right  of  the  com- 
l^ner  by  making  an  inclosure,  it  lies  upon  him  to  show,  that  although  that  right 
^  apparently  injured,  it  is  not  really  injured.  I  think,  therefore,  that  the  onus 
pn>bandi  lay  upon  the  plaintiff  who  represented  the  lord.  That  question  has 
^  been  submitted  to  the  jury,  and  the  plaintiff  has  not  proved  that  there  was 
^  sufficiency  of  common  leA.  As  far,  indeed,  as  relates  to  the  common  of  tur- 
^ry,  there  was  one  witness  who  stated  that  there  was  plenty  of  turf  leil  upon 
Ihe  waste ;  but  the  plaintiff  ought  to  have  shown,  not  merely  that  there  was  a 
sufficient  quantity  lefl  upon  the  waste,  but  that  the  turbary  lefl  was  such  that 
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persons  who  liave  the  right  may  conveniently  get  at  it ;  for  it  makes  a  great 
difierence  lo  a  commoner,  ^whether  he  has  to  go  only  a  quarter  of  a  ri^t^j 
mile  for  his  turves,  or  two  or  three  miles.  And,  therefore,  I  think  the  '- 
lord,  when  he  incloses  against  common  of  turhary,  ought  to  show,  not  only  that 
there  is  a  sufficient  quantity  of  turves,  but  that  they  are  in  a  convenient  situa- 
tion. It  has  not  even  been  proved  that  there  is  a  sufficiency  of  comnion  of  pas- 
ture left ;  for  although  it  was  proved  that  there  were  2000  acres  uninclosed,  yet 
it  appeared  that  there  were  a  great  number  of  tenants ;  and  it  was  not  shown 
that  the  common  led  was  sufficient  for  them  all. 

Then,  as  to  the  question.  Whether  the  plaintiff  Is  entitled  to  retain  the  rerdict 
upon  the  new  assignment,' it  has  been  contended,  that  when  the  defendant  justifies 
the  breaking  and  entering  and  throwing  down  the  inclosure,  he  alleges  that  it 
was  done  for  the  purpose  of  putting  in  his  cattle ;  but  in  point  of  fact  no  cattle 
were  turned  in  while  the  defendants  were  on  the  ground,  and  they  entered  merely 
for  the  purpose  of  throwing  down  the  inclosure.  But  the  case  was  not  presented 
to  the  jury  in  that  way.  The  only  question  submitted  to  their  consideration 
was.  Whether  there  was  an  excess  ?  and  they  thought  that  there  was.  The 
question  is,  whether  the  commoner  was  justified  in  throwing  down  the  inclosure. 
There  can  be  no  doubt  that  a  commoner  is  authorized  to  throw  down  part  of 
the  inclosure ;  and  that  he  need  not  bring  an  action  for  disturbing  his  right  of 
common.  Then  remains  the  question,  whether  he  was  authorized  to  pull  down 
the  whole.  The  cases  which  have  been  cited  in  support  of  the  rule  show  that 
he  was  authorized  to  pull  down  the  whole,  and  those  cases  are  not  contravened  by 
any  subsequent  decisions.  Sadgrove  v.  Kirhy  (a)  and  Cooper  v.  *Mar-  t9^q 
shal  (6)  are  quite  difierent.  There,  the  lord  did  what  was  necessary  for  *- 
the  enjoyment  of  the  waste,  by  having  trees  and  rabbits  there.  In  Sadgrove 
V.  Kiiby  (reported  in  1  Bos,  ^  Pul.  13),  Mr.  Justice  BuUer  observes  that 
MoMft  v.  CcMar  (c)  was  decided  on  the  point,  that  the  hedge  was  no  part  of 
the  soil,  and,  therefore,  he  at  that  time  recognized  the  right  to  pull  down  part. 
None  of  these  cases,  therefore,  affect  the  authority  of  the  more  ancient  cases 
cited  from  Brooke's  Abridgment  and  the  Year  Book,  and  there  does  not  appear 
to  be  any  reason  why  the  commoner  should  not  pull  down  the  whole.  It  might 
be  a  great  injury  to  the  commoner  to  have  fences  set  up  on  a  common  in  difierent 
places,  and  although  he  might  bring  an  action  for  the  obstruction,  yet  he  is  in 
this,  as  in  other  analogous  cases,  entitled  to  abate  the  nuisance,  and  that  is 
much  more  convenient  than  that  ho  should  bring  an  action  for  every  obstruc- 
tion ;  because,  when  the  fences  are  thrown  down,  the  question  of  right  may  be 
decided  in  one  action.  For  these  reasons  I  am  of  opinion,  that  the  defendant 
was  justified  in  what  he  did,  and  that  the  verdict  of  the  jury  upon  the  new 
assignment  cannot  be  sustained.     There  must,  therefore,  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 


{a)  €  r.  £.  483.  {h)  1  Burr.  259,  and  3  WUm.  51. 


(e)  3  Mod,  65. 
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•BERNASCONI  et  al  v.  FAIRBROTHER  and  WINCHESTER,  Sheriffe 

of  Middlesex,  and  HENRY  WILTON. 

The  sheriff  IwTinf,  under  a  fieri  iaeiaa,  iMoed  al  the  tail  of  a  judgment-creditor,  leized  tbe 
goods  of  a  bankrupt,  which  the  assignees  claimed,  the  Court  stayed  the  return  of  the  fieri 
facias  until  the  sheriff  should  be  indemnified.  The  assignees  of  the  bankrupt,  in  their 
own  name,  and  not  in  their  character  of  assignees,  brought  trespass  against  the  sheriff  and 
ezeciition-creditor  for  seizing  the  goods,  which  consisted  of  the  stock  on  a  farm,  which 
had  belonged  to  the  bankrupt.  On  the  issuing  of  the  commission,  the  assignees  took  pos- 
session of  the  farm,  managed  it  for  the  benefit  of  the  creditors,  and  purchased  additional 
stock  and  farming  utensils,  and  they  had  continued  in  possession  several  months  before 
tbe  goods  were  seized  by  the  sheriff  under  the  fieri  facias.  The  Court  refused  to  stay  tbe 
proceedings  in  the  action  of  trespass. 

A  SULB  had  been  obtained  in  a  former  term,  for  staying  the  return  to  a  writ 
of  fieri  facias  issued  at  the  suit  of  Wilton  (one  of  the  defendants  in  this  case) 
against  the  goods  of  one  Chambers^  a  bankrupt,  until  the  sheriff  should  be 
i&demnified,  the  assignees  of  Chambers  and  Wilton  having  refused  such  indem- 
nity.  The  plaintiffs,  who  were  the  assignees  of  Chambers^  brought,  in  their 
owD  names,  and  not  as  assignees,  the  present  action  of  trespass  against  the  sheriff 
and  WiUo/ij  for  seizing  those  goods  under  the  judgment  and  execution  issued 
against  Chambers,  The  property  upon  which  the  defendants  had  levied,  was 
part  of  a  farming  stock  at  Enfield,  formerly  belonging  to  the  bankrupt,  against 
whom  a  commission  had  issued  in  November  1825,  and  under  which  Bernasconi 
and  others  had  been  chosen  assignees  in  1826.  The  assignees  took  possession 
of  the  farm  and  stock,  and  managed  it  for  the  benefit  of  the  creditors,  and  they 
had  purchased  some  additional  stock  and  farming  utensils,  Afler  they  had  been 
in  possession  some  months,  Wilton  issued  the  execution  above  mentioned,  when 
the  rule  before  stated  was  made  by  the  Court.  A  motion  was  made  for  staying 
the  proceedings  in  this  action  also;  and  it  appeared  by  the  affidavits  that 
^3301  ^^"^^^  ^^3  disputing  his  commission  *with  the  assignees,  and  had 
^  petitioned  the  Chancellor  to  supersede  it.  A  rule  nisi  was  obtained; 
first  on  tbe  ground  that  the  sheriff  ought  not  to  have  been  made  a  party  to  the 
action,  as  he  acted  in  obedience  to  the  writ  delivered  to  him ;  and,  secondly,  that 
the  prosecution  of  this  action  was  in  violation  of  the  rule  to  stay  the  return  of 
the  fieri  facias  until  the  sheriff  should  be  indemnified. 

F.  Pollock  now  showed  cause.     Generally  speaking,  the  sheriff  is  entitled 

to  an  indemnity  where  the  property  is  claimed  by  adverse  parties,  such  as  a 

judgment-creditor  and  assignees  of  a  bankrupt.     But  when,  as  in  the  present 

case,  the  assignees,  by  the  consent  of  the  creditors,  have  taken  possession  of  the 

bankrupt's  stock,  have  renewed  part  of  the  stock,  and  have  added  property  of 

their  own,  the  assignees  have  a  right  to  maintain  their  possession  and  to  bring 

trespass  against  any  person  disturbing  it.     The  action  now  brought  is  in  their 

own  names,  and  upon  their  own  title,  and  has  nothing  to  do  with  the  ante- 

<^(lent  possession  and  property  of  Chambers.     It  was  lawful  for  the  assignees, 

with  the  consent  of  the  creditors,  to  carry  on  the  business  of  the  bankrupt. 

There  was  a  notorious  change  of  possession,  and  the  sheriff  should  not  have 

been  induced  by  the  representation  of  the  judgment-creditor  to  levy  on  the  goods. 

A  motion  like  the  present  is  of  the  first  impression,  and  the  effect  of  it,  if 

successful,  will  be  to  deprive  a  party  of  a  remedy  to  which  he  is  entitled  by  law. 

HtU  contrd.     In  granting  these  indemnities  the  Court  always  acts  upon  the 

principle  of  saving  the  sheriff  and  the  parties  the  expense  of  a  bill  of  interpleader 

43gl1  in  a  court  of  equity.   It  regards  the  sheriff  as  a  mere  ^ministerial  ofRcer, 

-*  having  to  perform  an   onerous   and  responsible  function  without  any 

If'sonal  interest  in  the  matter.     Chambers  is  disputing  his  commission  with 

the  assignees.     He  has  petitioned  the  Lord  Chancellor  for  relief,  and  the  bank- 

^tcy  has  never  been  established  in  a  court  of  law  by  legal  trial  and  verdict 

^  the  one  hand,  the  judgment-creditor  calls  upon  the  sheriff  to  execute  the 
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>ints  out  property  in  possession  of  (he  bankrupt  previous  to  tlie 
He  threatens  the  sheriff  with  an  action  if  he  does  not  levy ;  and 
I,  on  the  other  hand,  bring  the  present  action  on  the  ground  that  he 
This  is  a  case,  therefore,  in  which  the  sherilf  ought  to  be  indemoi- 
se  he  will  be  made  the  instrument  of  the  parties,  and  will  have  to 
ta  expense,  in  the  present  action,  the  validity  of  the  commiaaioo 
oihert.  He  cited  Cooper  v.  CAiUy  (a),  Rainet  v.  Nelton  (6),  Jama 
I,  M'George  ajid  others,  Atsignees,  v.    Birch{d),  Isdbwy   v, 

iTEHDEN,  C.  J,  The  Court  will  give  the  sberiff  all  the  protection 
lie  officer  when  he  acts  bon&  fide  within  the  scope  of  his  duty ;  and, 
he  sheriff,  a  judgment-creditor,  and  the  assignees  of  a  bnnhrupt,  it 
take  care  that  the  sheriff  shall  not  be  made  an  InBtrument  of  trying 
'Xpetise  the  validity  of  a  commission.  In  such  cases  the  course 
'ays  to  interfere  when  the  sheriff  has  come  promptly,  and  has  acted 
i;ht  course  of  his  duly,  indifferently  and  equally  between  the 
I  to  administer  to  the  sheriff  all  the  equity  which  a  court  of  raqaj 
give  htm  upon  a  bill  of  interpleader,  and  this  has  been  '- 
ine  upon  motion.  But  the  present  is  a  very  diilerent  case.  If  we 
this  action  of  trespass,  we  should  take  from  the  plaintiffs  that  ordi- 
ion  to  which  they  are  by  law  entitled.  In  the  first  place,  the 
not  bring  this  action  in  their  character  of  assignees,  but  upon  their 
ion.  If  they  had  sued  as  assignees  affirming  the  commission,  it 
spened  another  consideration.  They  claim  the  property  legally  as 
hough  they  act  as  trustees  for  the  general  creditors.  Otambers 
ikrupl  in  IS3S,  and  the  plaintiffs  were  chosen  assignees  immediately 
They  have  been  in  possession  of  the  farm  and  slock  ever  since  ; 
newed  part  of  the  stock,  and  have  brought  in  fresh  stock  of  their 
r  such  n  possession  the  sheriff  la  to  be  deemed,  pnm&  facie,  a 
he  levies  upon  it.  He  may,  perhaps,  be  able  to  defend  himself  in 
action,  by  showing  that  the  commission  against  Chambers  is 
iven  such  a  case  would  only  protect  him  as  to  the  seizure  of  stock 
previously  belonged  to    Chambers.     This  rule  must  therefore  be 


Rule  discharged. 


a)  1  Burr.  90.     1  Bt.  63. 
»)  Tidd't  Fr.  8th  edit.  1037. 
»  1  CAit.  S4p.  3M. 
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CASES 

ARGUED  AND  DETERMINED 


IM  TBK 


COURT  OF  KING'S  BENCH, 

IN  MICHAELMAS  TERM, 

IN  TBB  EIGHTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


-••- 


MEMORANDA. 

In  the  course  of  the  vacation  Sir  Aivthony  Hart,  Vice-Chancel  lor,  T^as 
promoted  to  the  office  of  Lord  Chancellor  of  Ireland^  upon  the  resignation  of 
Lord  Manners,  and  was  succeeded  by  Lancelot  Shadwell,  of  Lincoln's^ 
Inn^  Esq. 

On  the  first  day  of  this  term,  Cluirles  Frederick  Williams^  Esq.,  William 
Seheyn^  Esq.,  and  the  Honourable  Thomas  Erskine^  all  of  Lincal7i*S'Inn^ 
having  been,  in  the  course  of  the  vacation,  appointed  His  Majesty's  Counsel 
baraed  in  the  law  were  called  within  the  bar,  and  took  their  rank  accordingly. 


•384]  •DOE  on  the  demise  of  LUCY  NEWTON  r.  TAYLOR.  JV&i;.  6. 

^*  B,  teiied  of  a  moiety  of  leveral  estates,  the  whole  of  which  had  been  her  father's  (bat 
of  which  she  took  one  part  as  heir  of  her  &ther,  and  the  remainder  as  heir  of  a  niece,  her 
father's  granddaoghter),  devised  "all  her  moiety  of  and  in  all  her  late  father's  mes- 
loages,"  &c. :  Held,  tbit  the  devisee  took,  as  well  the  estates  which  descended  from  the 
oiece,  as  those  which  descended  immediately  from  the  testatrix's  father. 

BjicTMBNT  for  lands  in  the  parish  of  Glossopj  in  the  county  o^  "Derby.  Plea, 
not  guilty.  At  the  trial  before  Lord  Tervterden^  C.  J.,  at  the  last  Summer  assizes 
for  Derbyj  it  appeared  that  the  lands  in  question  were  formerly  the  property  of 
one  Buckley  Bowery  who  in  the  year  1797,  upon  the  intended  marriage  of  his 
son  George  Buckley  Boteer^  settled  them  to  the  use  of  himself  until  the  mar- 
'^ge,  then  to  the  use  of  G.  B,  Bower  for  life,  subject  to  an  annuity  to  the  wife, 
'ctnainder  to  the  use  of  G.  B.  Bower ^  his  heirs  and  assigns  for  ever.  The 
B^rriage  took  place,  and  in  1800  the  wife  died,  leaving  her  husband  and  one 
^tighter,  Frances  Bower ^  her  surviving.  In  the  same  year  G.  B,  Bower  died 
lotestate,  as  to  his  real  estates,  leaving  his  daughter  Frances  him  surviving.  In 
l^Z  Buckley  Bower  died,  having,  by  his  will  made  in  1801,  devised  as  fol- 
lows ;^An  estate  in  OUersett^  in  the  parish  of  Glossop^  in  trust  for  his  daughter 
^^  (the  lessor  of  the  plaintiff),  the  wife  of  Robert  Newton^  and  her  children ; 

(175) 
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then,  "  as  for  and  concerning  all  other  his  messuages,  tenements,  closes,  lands, 
and  hereditaments  situate,  &c.  in  Edale^  in  the  parish  of  Cast/eton^  in  the  county 
of  Derby  J  and  in  the  hamlets  of  Tkornsett^  Pfioside^  and  Whittle^  in  the  parish 
of  Glossop  aforesaid,  he  gave  and  devised  to  his  daughter,  F.  C  Bower^  C. 
Prescott  and  T,  Wright^  their  heirs  and  assigns  for  ever,  upon  certain  trusts, 
and  subject  to  them,  in  trust,  to  accumulate  and  lay  up  the  *rents,  issues,  r»Qge 
and  profits  thereof,  until  his  granddaughter,  Frances  Botcer^  should  at-  ^ 
tain  the  age  of  twenty-one  years,  or  die  before  that  period.  And  in  case  she 
should  attain  that  age,  then,  in  trust,  to  convey  the  fee-simple  to  her,  her  heirs, 
and  assigns  forever.  And  in,  case  his  granddaughter  should  die  under  age, 
without  lawful  issue,  in  trust  for  his  own  right  heirs."  The  testator,  Buckley 
Bower y  had  other  real  estates  besides  those  settled  on  the  marriage  of  his  son, 
and  the  estate  in  Oiler sett^  given  to  trustees  for  the  use  of  Mrs.  Newton,  The 
granddaughter,  F.  Bower ^  died  in  1815,  intestate  and  without  issue,  leaving  the 
lessor  of  the  plaintiff  and  her  sister,  F,  C,  Bower ^  (daughters  of  Buckley 
Bower ^  the  testator)  her  co-heilresses  at  law.  By  indentures  of  lease  and  release 
of  1820,  F,  C,  Bower  conveyed  all  her  real  estates  to  a  trustee,  habendum  to 
him  and  his  heirs,  to  the  use  of  him  and  his  heira,  in  trust  for  her,  F.  C  Bower, 
her  heirs  and  assigns  for  ever.  In  1824  F.  C.  Bower  made  her  will,  duly 
executed  and  attested,  to  pass  real  estates,  and  thereby  devised  ^*  all  that  her 
undivided  moiety  or  equal  half  part  (the  whole  into  two  equal  parts  to  be  di- 
vided) of  and  in  all  and  every  of  her  late  father's  messuages,  tenements,  closes, 
lands,  real  estate,  hereditaments,  and  premises,  situate,  &c.  in  Edale,  in  the 
parish  of  Castleton,  in  the  county  of  Derby,  in  the  several  hamlets  or  places 
called  Thornsettj  Fhoside^  and  Whittle,  all  in  the  parish  of  Glossop  aforesaid, 
to  certain  persons  to  the  use  of  the  defendant  for  life."  F.  C.  Bower  died  on 
the  17th  of  January  1828,  leaving  the  lessor  of  the  plaintiff  her  heiress  at  law. 
For  the  plaintiff  it  was  contended,  that  the  estate  settled  on  the  marriage  of  G, 
B,  Bower  could  not  be  considered  as  the  property  of  the  father  at  the  time  when 
*his  will  was  made,  and  that  the  testatrix  F,  C,  Bower  took  the  moiety  r#«gf 
of  them,  not  as  heir  of  her  father,  but  as  heir  of  her  niece,  and,  there-  *- 
fore,  they  did  not  come  within  the  description  of  the  lands  devised  by  her  will, 
and,  consequently,  the  lessor  of  the  plaintiff  was  entitled  to  recover  those  lands  as 
her  heir  at  law.  Lord  T^nterden,  C.  J.,  thought  the  description  in  the  will  applied 
to  those  lands,  and  that  they  passed  under  the  will  to  the  defendant,  and  he 
directed  a  nonsuit,  giving  the  lessor  of  the  plaintifi*  leave  to  move  to  enter  a 
verdict  in  her  favour. 

Denman,  C.  S.,  now  moved  accordingly,  and  contended,  that  the  right  of 
Mrs.  Newton,  as  heir  at  law,  was  not  to  be  defeated,  except  by  express  words 
or  necessary  intendment ;  that  the  power  of  the  father  over  the  property  in 
question  ceased  upon  the  execution  of  the  settlement,  Doe  dern.  Ryall  v.  Bell  (a); 
and  that  it  could  no  longer  be  described  with  propriety  as  the  estate  of  the  father, 
and  consequently  would  not  pass  by  the  will  devising  "  all  her  late  father's 
messuages,"  &c.  That  the  very  fact  of  a  description  of  the  lands  devised  being 
introduced  into  the  will  raised  a  supposition  that  the  testatrix  did  not  mean  it  to 
apply  to  the  whole  of  her  real  estate,  Doe  v.  Parkin  (b). 

Lord  Tentebdkn,  C.  J.  In  that  case  the  testator  described  the  property 
devised  as  «*  then  in  his  occupation."  That  clearly  pointed  out  certain  specific 
lands  as  the  subject-matter  of  the  devise.  But  there  is  nothing  to  restrict  the 
meaning  of  the  words  in  question.  The  *whole  of  the  testatrix's  real  r#3Q7 
property  had  been  her  late  father's,  although  part  she  inherited  as  heir  ^ 
of  her  niece  and  part  as  heir  or  derisee  of^  her  father.  The  description  in  (he 
will  applies  to  the  whole,  and  wc  cannot  say  that  she  intended  to  die  intestate 
as  to  any  part  of  it.  The  lessor  of  the  plaintiff  has  not,  therefore,  any  right  to 
recover. 

Rule  refused. 


(•)  8  r.  R.  579. 


(5)  5  Taunt,  32. 
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HARPER  V.  LUFFKIN.    Nov.  7. 

Where  a  mtrried  woman  separated  from  her  husband,  lived  with  her  father,  and  arted  as 
his  servant :  Held,  that  he  might  maintain  an  action  against  a  person  by  whom  she  was 
debauched  and  had  a  child. 

TiBSFAM  for  debauching  the  plaintifTs  daughter  and  servant.  Plea,  not 
guilty.  At  the  trial  before  Gaselee^  J.,  at  the  last  Summer  assizes  for  Essex^  it 
Appeared  that  the  plaintiff's  daughter  was  married  eight  years  ago,  had  two 
children,  and  was  five  years  ago  separated  from  her  husband,  who  never  during 
that  period  had  any  access  to  her.  AAer  this  separation  she  returned  to  her 
faiher^s  house,  and  lived  with  him,  acting  as  his  servant.  During  such  resi- 
dence with  her  father  she  became  acquainted  with  the  defendant,  and  had  a 
child  by  him.  For  the  defendant  it  was  contended,  that  the  relation  of  master 
and  servant  could  not  under  such  circumstances,  exist  between  the  plaintiff  and 
bis  daughter.  The  learned  Judge  overruled  the  objection,  and  the  plaintiff  had 
*a  verdict  for  10/. 

Jeuopp  now  moved  to  enter  a  nonsuit  upon  the  objection  taken  at  the  trial. 
This  action  is  founded  on  the  loss  of  the  child's  service ;  but  if  the  relation  of 
master  and  servant  could  not  exist  between  the  plaintiff  and  his  daughter,  the 
*3881  ^^^  fouodatioo  of  the  action  *failed.  Now  the  husband  had  not  con- 
^  sented  to  his  wife  becoming  the  servant  of  her  father,  and  might  at  any 
time  have  reclairocHl  her. 

Lord  Trnterdbn,  C.  J.  This  motion  depends  upon  the  question.  Whether 
the  plaintiff's  daughter  could  under  the  circumstances  which  appeared  in  evi- 
dence, be  considered  as  his  servant.  It  was  not  disputed  that  she  performed 
various  acts. of  service,  but  it  is  said  that  a  married  woman  living  apart  from 
her  husband,  could  not  make  a  contract  of  service.  In  many  instances,  mar- 
ried women  are  in  fact  hired  as  servants.  Such  contracts  are  no  doubt  liable  to 
be  dented  at  the  will  of  the  husband.  He  may  put  an  end  to  that  relation  of 
master  and  servant ;  but,  unless  he  interferes,  it  by  no  means  follows  that  such 
a  relation  may  not  exist,  especially  as  against  third  persons  who  are  wrong- 
doers. It  appears  to  me  that  such  a  relation  might,  and  did,  in  fact,  exist  in 
this  case ;  and  that,  in  the  absence  of  any  interference  by  the  husband,  it  is  not 
ooropeteoC  to  the  defendant  to  set  up  his  rights  as  an  answer  to  the  action. 

Rqle  refused. 


COATES  and  another,  Assignees  of  COX,  v.  Lord  HA  WARDEN.    Nov.  7. 

An  Irish  peer  cannot  be  arrested  for  a  debt. 

Tax  defendant  in  this  case  had  been  arrested  by  the  sheriff  of  Sussex^  and 
given  a  bail  bond.  It  appeared  by  the  affidavit,  that  the  defendant  was  a  viscount 
*3891  ^^^^  P*^^  of  the  United  Kingdom  called  Ireland;  that  *his  right  to  vote 
\  in  the  election  of  representative  peers  had  been  aRowed  by  the  House  of 
Loids,  and  exercised  by  him.  A  rule  was  now  obtained  for  setting  aside  the 
pluriei  capias  issued  in  the  case,  and  delivering  up  the  bail  bond  to  be  cancelled, 
on  tbe  ground  that  the  defendant  as  a  peer  of  Ireland^  was  privileged  from 
arrest,  the  Act  of  Union  40  G,  3,  c,  67,  art.  4,  providing  that  the  peers  of 
Ireland  shall,  as  peers  of  the  United  Kingdom,  be  sued  and  tried  as  peers,  and 
ihall  enjoy  all  privileges  of  peers  as  fully  as  the  peers  of  Great  Britain  •  the 
Vol.  XIV.— 23 
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right  of  sitting  in  the  House  of  Lords,  and  the  privileges  depending  thereon  (a), 
nnd  the  right  of  sitting  on  the  trial  of  the  peers,  only  excepted.  The  Court,  oo 
granting  the  rule,  said  they  entertained  no  doubt  as  to  the  defendant's  privilege. 
On  a  subsequent  day  Gurney^  who  was  instructed  to  have  shown  cause  against 
the  rule,  said  that  he  would  not  oppose  the  rule,  provided  the  defendant  would 
undertake  to  bring  no  action ;  and  this  being  acceded  to,  the  rule  was  nrwde 
absolute. 

Rule  absolute.  (6) 

(a)  Freedom  from  arrest  in  ft  civil  luit  seems,  in  the  case  of  a  peer,  to  be  a  privilege  in* 
cident  to  the  peerage  itself,  and  not  to  depend  on  tbe  right  to  sit  in  the  House  of  Peers;  for 
peeresses,  by  birth  or  marriage,  are  privileged  on  account  of  their  dignity,  and  because  they 
are  supposed  to  have  sufficient  property  by  which  they  may  be  compelled  to  appear. 
Comites*  of  Ruiland't  case,  6  CoJ^,  53. 

(b)  The  under-sheriff  of  Sussex  was,  on  complaint  of  the  defendant,  committed  by  the 
House  of  Lords  to  tbe  custody  of  the  serjeant-at-arms,  and  afterwards  discharged  on  pay- 
ment of  the  fees. 


♦ATTWOOD  V.  SMALL  and  others.    Nov.  8.  [*390 

Where  an  agreement  referred  to  a  clause  in  a  former  agreement,  and  provided  that  it  should 
extend  to  the  new  agreement  as  if  it  had  been  repeated  therein  :  Held,  that  the  clause  re- 
ferred to  could  not  be  considered  as  "  annexed  to"  the  new  agreement  so  as  to  make  an 
additional  stamp  necessary,  on  the  ground  of  the  agreement,  with  the  clause,  containing 
more  than  1080  words. 

Assumpsit  for  interest  payable  according  to  three  agreements  set  out  in  the 
declaration  for  the  sale  of  certain  real  property  by  the  plaintiff  to  the  defendants. 
Plea,  the  general  issue.  At  the  trial  before  IdtUedalej  J.,  at  the  last  assizes  for 
Stafford^  the  plaintiff  produced  in  evidence  these  three  agreements,  by  tlie  first 
of  which  the  plaintiff  agreed  to  sell  certain  real  property  to  the  defendants,  and 
the  price  was  to  be  paid  by  instalments,  with  interest  upon  each  from  the  time 
appointed  for  payment.  By  the  second  some  alterations  were  made  in  the 
terms  of^  the  former  agreement,  and  it  contained  a  clause  that  all  disputes 
between  the  parties  should  be  submitted  to  arbitration.  These  two  agreements 
were  properly  stamped.  The  third,  which  was  indorsed  on  the  second,  made 
some  further  alterations,  and  it  was  thereby  agreed  "  that  tbe  provision  for  arbi- 
tration contained  in  the  second  agreement,  and  the  agreement  therein  also  con- 
tained for  carrying  the  same  provision  into  effect,  &c.,  should  extend  to  that 
(the  third)  agreement,  and  to  every  clause  therein  contained,  in  like  manner  as 
if  the  same  had  been  therein  repeated."  This  instrument  had  a  1/.  stamp,  and, 
taken  by  itself,  did  not  contain  1080  words. ;  but  if  the  clause  of  reference  in  the 
former  agreement  were  taken  as  part  of  it,  the  number  of  words  exceeded  1080. 
For  the  defendants  it  was  objected  that  the  clause  of  reference  must  be  consi- 
dered as  actually  embodied  in  the  third  agreement,  and  that  therefore  it  had  not  a 
sufficient  *stamp,  and  could  not  be  read  in  evidence.  The  learned  Judge  r-«nQ| 
overruled  the  objection ;  and  the  plaintiff  having  obtained  a  verdict,  ^ 

Campbell  now  renewed  his  objection,  and  contended  that  the  third  instrument 
could  not  be  read  in  evidence  without  the  other  to  which  it  referred ;  that  the 
words  of  reference  had  the  same  effect  as  if  the  former  agreement  had  been 
actually  annexed  to  the  last,  and  that  consequently  the  1/.  stamp  was  insuffi- 
cient ;  and  he  relied  upon  Lake  v.  Ashicell  (a). 

Lord  TsNTKaDEN,  C.  J.    The  duty  is  imposed  by  the  55  Gr.  3»  c.  184,  upon 

(a)  3  East,  326. 
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the  words  contBined  in  the  iostrument  itself,  together  with  every  **  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon,  or  annexed  thereto/'  In  JLake 
V.  AshtceB  the  schedule  was  annexed  to  the  deed,  in  the  very  words  of  the  act 
of  parijament  la  the  present  case,  the  words  of  the  clause  of  reference  were 
Dot  in  the  instrument,  nor  in  any  schedule,  receipt,  or  other  matter  put  or 
indorsed  thereon  or  annexed  thereto.  I  am,  therefore,  of  opinion,  that  the  stamp 
was  suffidenly  and  the  instrument  properly  received  in  evidence. 

Rule  refused* 


•392]  •DOE  on  the  demise  of  Lord  SUFFIELD  v.  PRESTON,    iVw.  8. 

Wbere  in  indosore  act  gave  the  commissioners  power  to  award  lands  in  exchange  for 
others  in  an  adjoining  parish,  and  also  to  award  lands  to  those  who  bought  them  of  per- 
sons entitled  to  allotments :  Held,  that  they  might  award  lands  given  in  exchange  jwrtly 
for  other  lands  and  partly  for  money,  and  that  the  award  need  not  have  an  ad  valorem 
itunp  upon  the  money  consideration. 

EjscncBirr  for  lands  in  the  parish  of  Fdmingham^  in  the  county  of  Suffolk. 
Plea,  the  ^nenil  issue.  At  the  trial  before  Alexander^  C.  B.,  at  the  last  Sum- 
mer assizes  for  Suffolk^  it  appeared  that  the  lands  in  question,  and  certain  lands 
in  the  adjoining  parish  of  Sujfiekij  originally  belonged  to  the  defendant.  The 
lessor  of  the  plaintiff  had  lands  in  the  parish  of  Felmingham.  An  act  of 
parliament  was  passed  for  inclosing  lands  in  North  WcUsham  and  Feimingkam^ 
by  which  it  was  (amongst  other  things)  enacted,  "  that  it  should  be  lawful  for 
the  connnissioBers  to  set  out,  allot,  and  award  any  lands,  tenements,  or  heredi- 
tameots  whatsoever  within  the  parishes  of  North  Walsham  and  Fstmingham^ 
or  either  of  them,  in  lieu  of  or  in  exchange  for  any  other  lands,  tenements,  or 
bereditaments  whatsoever  within  the  said  respective  parishes,  or  within  any 
Robing  pariaii,  pvovided  that  all  such  exchanges  were  ascertained  and  speci- 
M  in  the  award  of  the  commissioners,  and  were  made  with  the  consent  of  the 
owner  or  owners,  proprietor  or  proprietors  of  the  lands,  tenements,  or  heredita- 
meDts  which  would  be  so  exchanged,  whether  such  owner  or  owners,  proprietor 
or  proprietofs,  should  be  a  body  or  bodies  politic,  corporate,  &c.,  or  tenants 
io  fee-simple,  &c.,  such  consent  to  be  testified  in  writing  under  the  common  seal 
of  the  body  or  bodies  politic,  &c.  and  under  the  hands  of  the  other  consenting 
'3931  P^'^'^  respectively/'  By  another  clause  in  the  ^inclosure  act,  it  was 
-'  provided,  **•  that  in  cases  where  persons  had  sold  or  agreed  to  sell  or 
should  at  any  time  before  the  execution  of  the  award  of  the  commissioners,  sell  or 
Agree  to  sell  their  interest  in  the  lands  directed  to  be  inclosed,  the  commissioners 
vere  authorized  to  make  an  allotment  of  the  land  to  the  purchaser,  and  every 
such  parchaser  diould,  afler  the  execution  of  the  said  award,  hold  and  enjoy  the 
IaimI  so  allotted  to  him,  in  the  same  manner  as  the  vendor  could  have  done  in  case 
such  sale  had  not  been  made."  It  was  agreed  between  the  lessor  of  the  plaintiff 
ud  the  defendant,  that  the  former  should  have  the  lands  in  question,  and  the 
defeodant's  lands  in  the  parish  of  Suffield^  and  that  the  defendant  should  receive 
m  exchange  the  lessor^s  lands  in  the  parish  of  JF^mingham,  and  the  sum  of 
200(U.,  which  was  duly  paid  to  him.  The  award  being  produced,  it  appeared 
that  the  land  in  dispute  was,  together  with  some  other,  awarded  to  the  lessor  of 
the  pbintiflT  in  exchange  for  his  Isnd  in  Felmingham^  and  the  sum  of  2000/. 
It  was  thereupon  objected  for  the  defendant,  that  the  commissioners  had  no  power 
to  award  lands  in  exchange  for  others  unless  they  weii8  of  equal  ralue.  and  that  an 
cxchaoge  partly  for  land  and  partly  for  money  was  beyond  their  authority ;  and, 
"BQondly,  thai  if  this  were  to  be  treated  as  a  sale  of  the  land  in  questi-Hi,  the 
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right  of  sitting  in  the  House  of  Lords,  and  the  privileges  depending  thereon  (a), 
nnd  the  right  of  sitting  on  the  trial  of  the  peers,  only  excepted.  The  Court,  oa 
granting  the  rule,  said  they  entertained  no  doubt  as  to  the  defendant's  privilege. 
On  a  subsequent  day  Gurneyy  who  was  instructed  to  have  shown  cause  agaiosl 
the  rule,  said  that  he  would  not  oppose  the  rule,  provided  the  defendant  would 
undertake  to  bring  no  action ;  and  this  being  acceded  to,  the  rule  viras  made 
absolute. 

Rule  absolute,  {h) 

{a)  Freedom  from  arrest  in  a  civil  suit  seems,  in  the  case  of  a  peer,  to  be  a  privilefe  in- 
cident to  the  peerage  itself,  and  not  to  depend  on  the  right  to  sit  in  the  House  of  Peers ;  for 
peeresses,  by  oirth  or  marriage,  are  privileged  on  account  of  their  dignity,  and  because  they 
are  supposed  to  have  sufficient  property  by  which  they  may  be  compelled  to  appear. 
Cotnues*  of  Rtuland't  case,  6  Colt,  53. 

(6)  The  under-sheriff  of  Sussex  was,  on  complaint  of  the  defendant,  committed  by  the 
House  of  Lords  to  the  custody  of  the  serjeant-at-arms,  and  afterwards  discharged  on  pay* 
ment  of  the  fee*. 


♦ATTWOOD  V.  SMALL  and  others.     Nov.  8.  [*390 

Where  an  agreement  referred  to  a  clause  in  a  former  agreement,  and  provided  that  it  sboold 
extend  to  the  new  agreement  as  if  it  had  been  repeated  therein  :  Held,  that  the  clause  re- 
ferred to  could  not  be  considered  as  <'  annexed  to"  the  new  agreement  so  as  to  make  sa 
additional  stamp  necessary,  on  the  ground  of  the  agreement,  with  the  clause,  containiog 
mofe  than  1080  words. 

AssuKPSiT  for  interest  payable  according  to  three  agreements  set  out  in  the 
declaration  for  the  sale  of  certain  real  property  by  the  plaintiff  to  the  defendants. 
Plea,  the  general  issue.  At  the  trial  before  IdttledalCj  J.,  at  the  last  assizes  for 
Stafford  J  the  plaintiff  produced  in  evidence  these  three  agreements,  by  the  first 
of  which  the  plaintiff  agreed  to  sell  certain  real  property  to  the  defendants,  and 
the  price  was  to  be  paid  by  instalments,  with  interest  upon  each  from  the  time 
appointed  for  payment.  By  the  second  some  alterations  were  made  in  the 
terms  of^  the  former  agreement,  and  it  contained  a  clause  that  all  disputes 
between  the  parties  should  be  submitted  to  arbitration.  These  two  agreements 
were  properly  stamped.  The  third,  which  was  indorsed  on  the  second,  made 
some  further  alterations,  and  it  was  thereby  agreed  "  that  the  provision  for  arbi- 
tration contained  in  the  second  agreement,  and  the  agreement  therein  also  con- 
tained for  carrying  the  same  provision  into  effect,  &c.,  should  extend  to  that 
(the  third)  agreement,  and  to  every  clause  therein  contained,  in  like  manner  as 
if  the  same  had  been  therein  repeated."  This  instrument  had  a  1/.  stamp,  and, 
taken  by  itself,  did  not  contain  1080  words  ;  but  if  the  clause  of  reference  in  the 
former  agreement  were  taken  as  part  of  it,  the  number  of  words  exceeded  1080. 
For  the  defendants  it  was  objected  that  the  clause  of  reference  must  be  consi- 
dered as  actually  embodied  in  the  third  agreement,  and  that  therefore  it  had  not  a 
sufficient  *stamp^  and  could  not  be  read  in  evidence.  The  learned  Judge  rtoQi 
overruled  the  objection ;  and  the  plaintiff  having  obtained  a  verdict,  '- 

Campbell  now  renewed  his  objection,  and  contended  that  the  third  instrument 
could  not  be  read  in  evidence  without  the  other  to  which  it  referred ;  that  the 
words  of  reference  had  the  same  effect  as  if  the  former  agreement  had  been 
actually  annexed  to  the  last,  and  that  consequently  the  1/.  stamp  was  insuffi- 
cient ;  and  he  relied  upon  Lake  v.  AskweU  (a). 

Lord  Tentksden,  C.  J.     The  duty  is  imposed  by  the  55  Gr.  3»  c.  194,  upon 

(a)  3  East,  326. 
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the  words  eontaioed  in  the  instrument  itself,  together  with  every  "  schedule^ 
receipt,  or  other  matter  put  or  indorsed  thereon,  or  annexed  thereto."  In  Lake 
?.  Ashicell  the  schedule  was  annexed  to  the  deed,  in  the  very  words  of  the  act 
of  parliament.  Ill  the  present  case,  the  words  of  the  clause  of  reference  were 
not  in  the  instrument,  nor  in  any  schedule,  receipt,  or  other  matter  put  or 
indorsed  thereon  or  annexed  thereto.  I  am,  therefore,  of  opinion,  that  the  stamp 
was  sufficient^  and  the  instrument  properly  received  in  evidence. 

Rule  refused. 


•392]  •DOE  on  the  demise  of  Lord  SUFFIELD  v.  PRESTON.    JNbv.  8, 

Where  id  inelosare  act  gave  the  commiMioners  power  to  award  lands  in  exchange  for 
others  in  an  adjoining  parish,  and  also  to  award  lands  to  those  who  bought  them  of  per- 
loni entitled  to  allotments:  Held,  that  they  might  award  lands  given  in  exchange  partly 
for  other  lands  and  partly  for  money,  and  that  the  award  need  not  have  an  ad  valorem 
ftamp  upon  the  money  consideration. 

EncnavT  for  lands  in  the  parish  of  Felmingham^  in  the  county  of  Suffolk, 
Piea,  the  general  issue.     At  the  trial  before  Alexander^  C.  B.,  at  the  last  Sum- 
mer assizes  for  Suffolk^  it  appeared  that  the  lands  in  question,  and  certain  lands 
in  the  adjoining  parish  of  Si^eld^  originally  belonged  to  the  defendant.     The 
lessor  of  the  plaintiff  had  lands  in  the  parish  of  Fdmingham.    An  act   of 
parliament  was  passed  for  inclosing  lands  in  North  Walsham  and  Fdmingham^ 
by  which  it  was  (amongst  other  things)  enacted,  *'  that  it  should  be  lawfol  for 
the  comniissioBers  to  set  out,  allot,  and  award  any  lands,  tenements,  or  heredi* 
tamenti  whatsoever  within  the  parishes  of  iVVfA  Walsham  and  Fdmingham^ 
or  either  of  them,  in  lieu  of  or  in  exchange  for  any  other  lands,  tenements,  or 
hereditaments  whatsoever  within  the  said  respective  parishes,  or  within  any 
adjoimng  parish,  provided  that  all  such  exchanges  were  ascertained  and  speci- 
fied in  the  award  of  the  commissioners,  and  were  made  with  the  consent  of  the 
owner  or  owners,  proprietor  or  proprietors  of  the  lands,  tenements,  or  heredita- 
ments which  would  be  so  exchanged,  whether  such  owner  or  owners,  proprietor 
or  proprietors,  should  be  a  body  or  bodies  politic,  corporate,  &c.,  or  tenants 
la  fee-simple,  &c.,  such  consent  to  be  testified  in  writing  under  the  common  seal 
of  the  body  or  bodies  politic,  &c.  and  under  the  hands  of  the  other  consenting 
'3931  P^'^^  respectively.*'     By  another  clause  in  the  *inclosure  act,  it  was 
-*  provided,  "  that  in  cases  where  persons  had  sold  or  agreed  to  sell  or 
should  at  any  time  before  the  execution  of  the  award  of  the  commissioners,  sell  or 
>gree  to  sell  their  interest  in  the  lands  directed  to  be  inclosed,  the  commissioners 
were  authorized  to  make  an  allotment  of  the  land  to  the  purchaser,  and  every 
such  parchaser  ^ould,  af^er  the  execution  of  the  said  award,  hold  and  enjoy  the 
l^nd  so  allotted  to  him,  in  the  same  manner  as  the  vendor  could  have  done  in  case 
such  sale  had  not  been  made."   It  was  agreed  between  the  lessor  of  the  plaintiff 
uid  the  defendant,  that  the  former  should  have  the  lands  in  question,  and  the 
defendant's  lands  in  the  parish  of  Suffield,  and  that  the  defendant  should  receive 
^  exchange  the  lessor's  lands  in  the  parish  of  Felmtngham^  and  the  sum  of 
200W.,  which  was  duly  paid  to  him.     The  award  being  produced,  it  appeared 
that  the  land  in  dispute  was,  together  with  some  other,  awarded  to  the  lessor  of 
the  plaintiff  in  exchange  for  his  land  in  Fslmivgham,  and  the  sum  of  2000/. 
It  was  thereupon  objected  for  the  defendant,  that  the  commissioners  had  no  power 
to  award  hinds  in  exchange  for  others  unless  they  wet^  of  equal  ralue.  and  that  an 
exchange  partly  for  land  and  partly  for  money  was  beyond  their  authority ;  and, 
"^oondly,  thai  if  this  were  to  be  treated  as  a  sale  of  the  land  in  questixi,  the 
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award  should  have  been  upon  an  ad  valorem  stamp,  whereas  it  had  merely  ai 
award  stamp.  The  Lord  Chief  Baron  overruled  the  objections ;  and  the  plaintifi 
having  obtained  a  verdict, 

The  SoUcitoT'General  moved  for  a  new  trial,  and  renewed  the  objections 
taken  at  the  trial.  He  contended,  that  as  persons  having  an  estate  less  than  ac 
^estate  in  fee,  were  enabled  to  exchange  lands,  the  commissioners  could  r«oQ  < 
not  properly  carry  agreements  for  exchange  into  efl^t  unless  the  lands  "- 
were  of  equal  value,  and  if  they  did,  the  award  must  be  considered  as  an  ordinary 
conveyance,  and  be  subject  to  an  ad  valorem  stamp. 

Lord  TEifTERDEN,  C.  J.  I  think  that  there  is  not  any  weight  in  either  objec- 
tion. The  commissioners  had  power  to  award  land  in  exchange  for  other  land, 
or  for  money  paid.  Here  they  have  awarded  land  partly  in  exchange  for  land 
and  partly  for  money.  They  have  not,  therefore,  exceeded  their  jurisdiction. 
Their  award  appears  to  have  the  stamp  imposed  on  such  instruments  by  the  act 
of  parliament,  and  that  is  sufficient. 

Rule  refused. 


FAWCETT  V.  FOWLIS,  Baronet,  and  another.     Nofv.  8. 

Where,  in  trenpau  agaiast  two  magistrates  for  breaking  and  entering  the  plaintiff's  close  is 
the  parish  of  A,  and  seizing  his  sheep,  it  appeared  that  the  defendants,  upon  the  compUicl 
of  the  surveyor  of  the  highways  appointed  for  the  whole  parish,  convicted  the  plaintiff  of 
neglecting  to  do  statute  duty,  and  issued  a  warrant  to  levy  the  penalty  under  which  the 
act  complained  of  was  done :  Held,  that  the  conviction  being  good  upon  the  face  of  it, 
was  a  sufficient  defence,  and  that  the  plaintiff  could  not,  in  this  action,  tr^  the  question, 
whether  the  land  which  he  occupied  was  exempt  from  the  burthen  of  repairing  the  roads 
in  other  ports  of  the  parish. 

The  surveyor  called  upon  the  plaintiff  to  do  certain  statute  duty,  or  compound  for  it.  The 
conviction  stated  that  he  was  an  occupier  of  land  in  the  parish,  and  had  neglected  to  do 
the  work,  but  did  not  notice  the  composition :  Held,  that  it  was  unnecessary  to  do  so,  or 
to  state  that  the  plaintiff  kept  a  team ;  for  that,  if  he  did  not  keep  a  team,  or  bad  com- 
pounded for  the  statute  duty,  that  was  a  matter  of  defence,  which  ought  to  have  been 
urged  by  him  in  answer  to  the  complaint. 

Trespass  (or  breaking  and  entering  the  plaintiff's  close  and  taking  away  his 
sheep.  Plea,  the  general  issue.  At  the  trial  before  Bayley^  J.,  at  the  last  Sum- 
mer assizes  for  the  county  of  York^  it  appeared  that  the  plaintiff  occupied  lands 
in  the  township  of  Arncliffe  in  the  parish  of  Arncliffe^  and  having  been  served 
with  notice  to  do  'statute  duty  on  the  roads  in  the  township  of  Ingleby  r#oQ5 
in  the  same  parish,  refused  to  do  so,  whereupon  he  was  summoned  *- 
before  the  defendants,  two  justices  of  the  peace,  and  convicted  as  follows :  **  Be 
it  remembered,  that  on,  dec.  Thomas  Peacock^  of  the  parish  o^  Arncliffe^  surveyor 
of  the  highways  for  the  said  parish,  came  before  us,  dec.  and  informed  us  that 
John  Fawcett  (the  plaintiff)  was  on,  &c.  served  with  a  notice  under  the  hand 
of  him,  T,  P.,  whereby  he  was  required  to  send  one  wain  or  cart  furnished 
with  no  less  than  two  able  horses  and  one  able  man,  tvith  proper  tools^  to  be  at, 
&c.  on,  &c.  and  do  certain  statute  duty  specified  in  the  conviction,  or  compound 
for  the  same  two  days  before  the  time  appointed  for  doing  the  work ;  and  that  the 
said  J,  F.  (although  liable  to  the  same  by  reason  of  his  occupation  of  a  certain 
farm  and  lands  within  the  same  parish)  neglected  to  attend  and  perform  such 
statute  duty,  contrary  to  the  statute,  dec.  Whereupon  the  said  J,  F,  being  duly 
summoned  to  answer  the  said  charge,  appeared  before  us,  on,  dec.  and  having 
heard  the  charge,  declared  that  he  was  not  guilty  thereof.  But  the  same  being 
fully  proved  upon  the  oaths  of  7.  P.  and  T.  J9.,  credible  witnesses,  it  manifestly 
apiMears  to  us  (defendants)  that  /.  F.  is  guilty  of  the  offeiices  charged.    It  is 
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therefore  ooosidered  and  adjudged  by  us  that  he  be  convicted,  and  we  do  hereby 
CMivict  him  of  the  same."  The  conviction  then  proceeded  to  declare  a  certain 
«um  forfeited  according  to  the  form  of  the  statute.  Upon  this  conviction  a  distress 
warrant  was  granted,  and  the  sheep  of  the  plaintiflf  were  seized,  which  was  the 
alleged  trespass  for  which  the  action  was  brought.  Upon  this  conviction  being 
put  in,  it  was  objected  for  the  defendants,  that  as  it  remained  unappealcd  against 
*3961  ^^  unreversed,  the  action  could  not  *be  maintained.  The  learned 
-'  Judge  was  of  that  opinion,  and  directed  a  nonsuit,  giving  the  plaintiff 
ienve  to  move  to  enter  a  verdict  in  his  favour  for  nominal  damages,  if  the 
Court  should  be  of  opinion  that  the  conviction  was  bad,  or  his  direction 
wrong. 

Brougham  now  moved  pursuant  to  the  leave  reserved.  The  conviction  in 
this  case  was  in  respect  of  the  plaintifTs  disobedience  of  an  order  to  perform 
statute  duty.  Now  that  order  directed  the  plaintiff  to  send  a  cart  and  horses 
with  a  man  and  proper  tools ;  but  the  highway  act  does  not  compel  the  party 
doing  statute  duty  to  6nd  tools.  The  order  was,  therefore,  unwarranted  by  the 
statute,  and  the  pJaintiflT  was  not  bound  to  obey  it.  Secondly,  the  order  was  to 
perform  the  statute  work  or  compound  for  it ;  the  conviction  is,  for  not  perform- 
iog  the  work,  and  does  not  mention  the  composition.  It  is  therefore  consistent 
with  all  that  appears  upon  the  conviction,  that  the  plaintiff  might  have  com- 
pounded for  the  statute  work,  and  therefore  would  not  be  liable  to  the  conviction. 
Neither  is  it  alleged  in  the  conviction  that  statute  duty  in  kind  was  necessary. 
[Lord  ThUerdtn^  C.  J.  That  must  have  been  ascertained  before  the  surveyor's 
requisition,  and  must,  therefore,  be  presumed.]  At  all  events,  it  should  have 
^0  shown  that  the  plaintiff  kept  a  team,  for  he  could  not  otherwise  be  called 
upon  to  do  statute  work  with  a  team.  Supposing,  however,  the  conviction  to  be 
correct  in  form,  still  it  was  not  a  sufficient  answer  to  this  action,  unless  the  jus* 
tices  acted  within  their  jurisdiction.  Now,  that  could  not  be  ascertained  without 
hearing  the  evidence  in  the  cause,  for  if  the  plaintiff  was  not,  by  reason  of  his 
occupation  of  land  in  ArncUffe^  bound  to  repair  the  roads  in  Inglehy^  the  sur- 
*3971  ^^y^'*  ^^  ^^  '''S^^  ^^  order  him  to  do  statute  *work  in  that  township, 
^  nor  had  the  justices  any  authority  to  convict  him  for  disobeying  that 
order.  And  this  was  the  real  question  intended  to  be  tried.  All  the  proceed- 
ings by  the  surveyor,  the  magistrates,  and  the  plaintiff,  were  taken  with  the 
view  to  raise  the  question  of  such  liability,  and  have  it  solemnly  decided  by 
Ibis  Court. 

l^rd  Tbntkrden,  C.  J.  I  am  of  opinion  that  the  nonsuit  in  this  case  was 
light,  and  ought  not  to  be  disturbed.  The  conviction  was  clearly  good  in 
substance,  and  being  in  full  force  was  a  sufficient  answer  to  the  action.  By  the 
highway  act  certain  statute  duty  is  required  to  be  performed  by  all  persons 
occupying  land  and  keeping  a  team.  There  is  also  a  provision,  that  parties 
niay  relieve  themselves  from  the  performance  of  this  duty  by  paying  certain 
^ms  to  be  appointed  by  the  justices,  who  may,  however,  refuse  to  allow  this 
relief,  and  insist  upon  having  the  statute  work  performed.  That  power  was  not 
Acted  upon  in  this  instance ;  the  surveyor  gave  notice  to  the  plaintiff  to  do  the 
work  or  compound  for  it.  If  he  had  paid  the  composition,  that  would  have  been 
a  good  defence  to  the  charge  of  neglecting  to  perform  the  work ;  but  it  was 
roatter  of  defence  only,  and  the  proceeding  for  non -performs nee  of  the  work 
)^M  correct.  As  to  the  objection,  that  the  plointiff  was  ordered  to  provide  tool?, 
Jt  ta  sufficient  to  say,  that  he  was  not  convicted  for  neglecting  to  do  so,  and, 
therefore,  the  objection  falls  to  the  ground.  In  the  next  place,  it  was  objected 
that  the  conviction  does  not  allege  that  the  plointiff  kept  a  team  ;  that  is  true, 
but  he  is  described  as  the  occupier  of  lond,  which  prim&  faoie  rendered  him 

*3981  ''^^'^ '  ^"^  ^^  ^^  ^^P^  "^  team,  that  was  matter  to  be  urged  in  his  ^defence 
before  the  justices.     Then  it  was  urged  that  the  whole  of  these  proceed- 
ings were  taken  in  order  to  try  the  question  of  liability.     If,  however,  the  iu- 
bahLtaotf  of  the  township  of  Arncliffe  meant  to  contend  that  they  were  not  liable 
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to  contribute  to  the  repair  of  the  roads  in  Ingkby^  their  proper  cooree  was  to 
appeal  against  the  appointment  of  one  surveyor  for  the  whole  parish.  Primi 
facie  all  persons  occupying  lands  within  the  parish  were  liable  to  repair  all  the 
roads  in  the  parish.  The  surveyor  appointed  for  the  whole  parish  gave  notice 
to  the  plaintiff  to  do  certain  statute  duty ;  having  neglected  to  do  it,  he  was 
summoned,  and  it  does  not  appear  that  even  before  the  justices  the  question  of 
liability  was  raised.  Then  a  conviction  ensued,  followed  np  by  a  warrant  and 
distress ;  and  it  appears  to  me  that  it  is  not  competent  to  the  plaintiff  in  this  late 
stage  of  the  prooeiedings  to  raise  and  try  the  question  of  the  liability  of  the 
occupier  of  lands  in  Amcliffe  to  contribute  to  these  repairs.  For  some  time  I 
was  disposed  to  think  this  case  analogous  to  some  that  have  arisen  on  the  poor 
laws,  in  which  it  has  been  held,  that  if  a  person  not  an  occupier  or  resident 
within  a  given  parish  be  there  rated  to  the  relief  of  the  poor,  and  his  goods  are 
distrained  for  the  rate,  he  may  maintain  an  action  against  the  party  levying  (a). 
But  in  those  cases  there  was  an  entire  want  of  jurisdiction.  Here  the  justice 
had  jurisdiction  to  hear  and  decide  upon  the  complaint  of  the  surveyor,  and  the 
present  plaintiff,  as  an  occupier  of  lands  within  the  parish,  was  primi  facie  liable 
to  the  burden  imposed.  If  in  this  late  stage  the  question  of  liability  could  be 
raised,  it  might  be  equally  raised  ader  an  appeal  to  the  sessions  against  the 
appointment  of  *one  surveyor  for  the  whole  parish,  althoagh  they  might  r««gg 
have  decided  that  the  appointment  was  proper,  and  one  highway  rate  for  ^ 
the  whole  parish  also  proper.  The  impropriety  of  rendering  magistrales  liable 
to  be  sued  for  acting  upon  such  a  decision  of  the  sessions  is  an  additional  retsoo 
fbr  holding  that  the  nonsuit  in  this  case  was  proper. 

Holhotd,  J.  If  there  had  been  separate  sorveycHrs  for  the  townships  of 
Amcliffe  and  Jngiebf/,  and  the  surveyor  of  the  latter  had  directoil  work  to  be 
done  in  Arncliffe  as  if  it  were  in  Inglebf/^  then  upon  a  complaint  made  of  the 
neglect  to  do  it,  the  magistrate  would  have  had  no  jurisdiction ;  and  if  he  had 
Convicted  the  party  and  issued  a  warrant  to  levy  the  penalty,  he  woukl  have 
been  liable  to  an  action,  in  the  same  manner  as  fbr  enforcing  the  payment  of  a 
poor-rate  under  the  circumstances  mentioned  by  my  Lord  J\snierdeH, 

LiTTLKDALE,  J.,  concurred. 

Rule  refused.  (&) 

(a)  See  Niehois  v.  Wail*r,  Oro.  Cmr.  3M.     MUwmrd  w.  Ci|^K  ^  Bimti.  1331.    X^ 
AmkerMi  v.  Lord  Somsrs,  2  T.  R,  373. 
m  Sefi  Stneiland  v.  Ward^  1  T.  K.  633. 


GEORGE  BUTCHER  v.  JOHN  BUTCHER.  Nov.  8. 

A  party  having  the  legal  title  to  land  having  entered,  may  maintain  trespass  against  a  p(^ 
son  wrongfully  in  possession  at  the  time  of  entry,  and  continuing  in  such  posietsioA 
afterwards. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  mowing,  and  cutting 
down  the  grass,  corn,  and  crops  ;  and  taking  and  carrying  away  the  hay,  cotDt 
and  crops  of  the  plaintiff.  Plea,  first,  not  guilty.  Secondly,  liberum  tenemcn- 
tum.  At  the  trial  before  Garraw^  B.,  at  the  Summer  assizes  for  the  county  of 
BuckSy  1827,  it  appeared  that  the  plaintiff  and  defendant  *were  the  sons  ri^^^Q 
of  George  Butchery  who  in  1761  was  admitted  a  copyhold  tenant  to  the 
close  in  question,  to  hold  to  him  the  said  G.  Butcher^  the  elder,  W.  S.  BtUcher, 
lus  second  bua.  and  G,  Butcher^  the  younger,  his  eldest  son  (the  plaintiff)}  ^ 


400]  7  Barnewall  &  CresiswelIi.  18S 

the  term  of  their  lives,  and  the  lives  and  life  of  the  survivors  and  survivor. 
George  Butcher^  the  father,  died  in  1807.  W.  S.  Butcher  remained  in 
possession  of  the  close  in  question,  from  that  time  to  January  1827,  when  ho 
died,  and  by  his  will  devised  the  close  to  /oAn  Butcher^  the  defendant,  in  fee, 
and  appointed  him  sole  executor  of  his  will.  The  defendant  entered  into 
possession  of  the  close  as  devisee.  On  the  10th  of  March  1827,  the  plaintiff 
and  bis  servants  cut  the  chain  which  fastened  the  gate  of  the  close,  and  entered 
Ae  same  and  began  to  plough  the  land  ;  the  defendant  then  ordered  the  plain- 
tiff^ men  to  leave  the  close.  On  the  21st  of  June  the  defendant  mowed  th^ 
grass  growing  in  the  close,  made  it  into  hay,  and  afterwards  carried  it  away. 
Upon  this  evidence,  it  was  contended  by  the  defendant's  counsel,  that  the  plain- 
tiff had  not  a  sufficient  possession  of  the  close  in  question  to  entitle  him  to  main- 
tain trespass  ;  because  a  party  who  has  the  freehold  in  law,  but  not  the  actual 
possession,  cannot  maintain  trespass.  Com.  Dig.  Trespass  (B  3),  and  2  RolTt 
Abr,  53S,  Trespass^  pi.  45.  Here  the  defendant  continued  in  actual  possession. 
Assomhig  that  the  plaintiff  by  entering  acquired  a  concurrent  possession  with 
the  plaintiff,  that  is  not  sufficient ;  he  ought  to  have  the  exclusive  possessioftiV 
iStoHb  V.  Booih  (a).  On  the  other  hand,  it  was  insisted,  that  the  plaintiff  by 
*4011  ^"^^^  ^^^  acquired  the  freehold  in  *deed,  and  a  possession  quite  sufficien* 
^  to  maintain  trespass.  The  defendant,  having  no  right  to  the  land,  entered 
npoQ  the  death  of  the  tenant  for  life,  before  any  entry  of  him  in  remainder ;  h% 
was,  tlierefbre,  an  intruder,  and  in  the  case  of  intrusion,  entry  by  the  legal  own^ 
is  the  summary  remedy ;  and  in  S  Blackst,  Com,  175,  it  is  said,  *'  such  an 
entry  gives  a  man  seisin,  or  puts  into  hnmediate  possession  him  that 'hath  imme- 
diate flght  of  possession  on  the  estate,  and  thereby  makes  him  complete  ownei^ 
and  capable  of  conveying  it  from  himself  either  by  descent  or  purchase,"  and 
accordingly  it  is  laid  down  in  2  RolTs  Abr.  554^  pi.  5,  that  if  a  man  be  disseised 
afler  bis  re-entry,  he  may  mamtain  trespass  against  the  disseisor  fer  any  trespass 
dote  by  him  since  the  disseisin,  for  by  his  re-entry  his  possession  is  restored 
from  the  beginning.  The  learned  Judge  was  of  opinion  that  the  plaintiff  had^* 
by  catering  upon  the  land,  acquited  possession  sufficient  to  entitle  him  to  maiiKJ 
taia  trespass,  and  a  verdict  was  feund  for  the  plaintiff,  with  5/.  damages,  with 
ibevty  to  the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit. 

Robinson  now  moved  accordingly.  Although  the  legal  title  to  the  premises 
was  in  the  plaintiff,  and  he  had  a  right  to  enter,  and  by  entry  acquired  a  pos- 
session, the  defendant  had,  at  least,  a  concurrent  possession  with  the  plaintiff 
Besides,  in  order  to  vest  the  possession  in  the  plaintiff  by  entry,  that  entry  ought 
to  have  been  formal,  and  accompanied  with  a  declaration  that  he  entered  to 
assert  his  title  (6). 

*4021       *Loi^  Tenterdeit,  C.  J.     If  he  who  has  the  right  to  land,  enters  and 

^  takes  possession,  he  may  maintain  trespass.     It  is  not  necessary  that 

the  party  who  makes  the  entry  should  declare  that  he  enters  to  take  possession ; 

it  is  sufficient,  if  he  does  any  act  to  show  his  intention.     Here  his  servants 

ploughed  the  land.     It  is  manifest,  therefore,  that  he  intended  to  take  possession- 

Batley,  J.     Taunton  v.  Oostar  (c)  is  an  authority  to  show  that  a  party 

>^ngfuUy  holding  possession  of  land  cannot  treat  the  rightful  owner,  who  enters 

on  the  land,  as  a  trespasser.     I  think  that  a  party  having  a  right  to  the  land, 

aeqaiies  by  entry  the  lawful  possession  of  it,  and  may  maintain  trespass  against 

^y  person  who  being  in  possession  at  the  time  of  his  entry,  wrongfully  co«- 

^KBupon  the  land. 

Rule  refused, 

(«)  I  r.  fi.  42a  (»)  a  BL  Cam.  174.  <e>  7  T.  JR.  431* 
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*MOUNSEY  V.  STEPHENSON.    Nov.  9. 

Articles  of  agreftment,  whereby  one  party  agreed  to  pay  the  other  a  fixeit  salary',  and  the 
other  agreed  not  to  set  up  a  chemist's  shop  withiii  a  certain  distance,  and  the  parties  were 
mutually  bound  in  a  penalty  of  600/.  lo  perform  the  agreement :  Held,  to  require  a  stamp 
of  1/.  15^. 

Covenant  on  articles  of  agreement,  whereby  the  plaintiff  agreed  to  pay  the 
defendant  a  salary  of  35/.  per  annum,  and  the  defendant  covenanted  not  to  set 
up  a  chemist^s  shop  within  one  mile  of  the  plaintiif's,  and  whereby  the  plaintitf 
and  defendant  were  mutually  bound  in  a  penalty  of  600/.  to  perform  the  agree^ 
ment.  Breach,  that  defendant  had  opened  a  chemist's  shop  within  one  mile  of 
the  plaintiff's.  Plea,  that  he  had  not  opened  such  shop.  At  the  trial  before 
Fark^  J.,  at  the  last  assizes  for  Surrey^  the  articles  of  agreement  were,  produced, 
impr^sed  with  a  stamp  of  1/.  lbs.  For  the  defendant  it  was  objected^  that  the 
instrument  was  to  be  considered  as  a  bond  to  secure  the  payment  of  an  annual 
sum  of  money,  or  as  a  bond  with  a  penalty  to  secure  the  performance  of  an 
agreement,  and  in  either  case  the  stamp  was  insufficient.  The  learned  Judge 
reserved  the  point ;  and  the  plaintiff  having  obtained  a  verdict, 

Marryal  now  moved  to  enter  a  nonsuit,  and  renewed  his  former  objection 
upon  the  authority  of  AUrte  v.  Anacomb  (a),  where  it  was  held,  that  a  bond 
cooditioned  to  pay  rent,  was  a  bond  conditioned  to  pay  the  sum  to  which  the 
rent  would  amount,  and  required  an  ad  valorem  stamp. 

Lord  Tbnterden,  C.  J.  If  you  take  this  instrument  as  a  bond,  it  is  not 
for  the  payment  of  an  annuity,  nor  ''^for  the  payment  of  any  certain  sum  r^MQt 
of  money.  It  is  not  a  bond  of  any  of  the  kinds  specified  in  the  stamp  ^ 
act,  and  was  therefore  liable  to  a  stamp  duty  of  1/.  15«.,  as  a  bond  ^not 
otherwise  charged."  If  you  treat  it  as  a  bond  conditioned  for  the  performance 
of  agreements  contained  in  the  same  instrunnent,  the  statute  expressly  states  that 
it  shall  not  be  subject  to  a  separate  duty.  Taking  the  instrument  as  a  common 
deed,  the  stamp  was  sufficient ;  there  is  not,  therefore,  any  ground  for  disturbing 
the  verdict. 

Rule  refused. 

(a)  2  Af.  4-  5.  88. 


NOWELL  V.  ROAKE.     Nov.  10. 

In  an  action  for  mesne  profits,  the  plaintiff  may  recover  by  way  of  damages,  costs  incar- 
red  by  him  in  a  court  of  error  in  reversing  a  jiKlgnnent  in  ejectment  obtained  by  the  defend- 
ant. 

Trespass  for  mesne  profits  of  one  undivided  moiety  of  two  water  corn-milk. 
Plea,  not  guilty.  At  the  trial  before  Parky  J.,  at  the  Summer  assizes  for  the 
county  of  Surrey  1827,  it  appeared  that  the  plaintiff  in  the  first  instance  had 
brought  his  ejectment  in  the  Common  Pleas,  and  that  judgment  was  there  given 
for  the  defendant,  and  that  that  judgment  had  been  afterwards  reversed  in  the 
King's  Bench.  The  plaintiff  claimed  to  recover,  by  way  of  damages,  the  costs 
in  error,  and  he  proved  the  amount  of  those  costs  to  be  200/.,  considering  them 
as  costs  between  attorney  and  client.  The  learned  Judge  was  of  opinion,  that 
the  costs  in  the  court  of  error  were  part  of  the  damages  sustained  by  the 
plaintiff  in  consequence  of  his  having  been  wrongfully  kept  out  of  possession; 
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and  the  jury  inder  his  direction  (bund  a  verdict  for  the  plaintiff  for  510/.,  which 
included   these  costs;   but   liberty  was   reserved   to  the  defendant  to  move 
'4051  *^^  ^uce  the  damages  to  310/.,  if  the  Court  should  be  of  opinion  that 
-■  the  plaintiff  was  not  entitled  to  recover  the  costs  in  error. 

Giirney  now  moved  accordingly,  and  contended  that  the  plaintiff  could  not 
recover  costs  in  error  even  by  way  of  damages  ;  and  he  cited  Bell  v.  Potts  (a), 
Wyvil  V.  Stapleton  (6),  to  show  that  where  a  judgment  is  reversed,  the  court 
of  error  cannot  give  costs. 

Lord  Tentxsdbk,  C.  J.  There  can  be  no  doubt  that  the  court  of  error  could 
Dot  award  costs  to  the  plaintiff.  But  the  expenses  incurred  in  the  court  of  error 
were  part  of  the  damages  sustained  by  the  plaintiff,  by  reason  of  his  having  been 
wrongfully  kept  out  of  possession  by  the  act  of  the  defendant ;  and  I  think  that  the 
jury  might  reasonably  consider  the  costs  between  attorney  and  client  as  the 
mnsuie  of  the  damages  which  he  had  sustained. 

Rule  refused. 

(«)  5  Batt^  49.  (A)  StroHge^  615. 


•lOfli  •WOOLDRIDGE,  Administratrix  of  GEORGE  WOOLDRTDGE,  v. 
J  BISHOP.     iVcw.  10. 

By  the  special  memorendom  of  a  declaration,  it  was  stated,  that  the  plaintiff,  administra* 
trix,  on  the  20th  of  JVtMMary,  brought  her  bill  into  the  office  of  the  clerk  of  the  declara- 
tions of  K.  B.,  according  to  the  course  and  practice  of  the  court,  and  filed  the  same  as  of 
Mieiaeimaa  term.  Plea,  that  at  the  time  of  exhibiting  the  bill,  the  plaintiff  was  not  ad- 
ministratrix, upon  which  issue  was  joined.  It  appeared  that  the  defendant  was  neilher 
an  attorney,  nor  a  prisoner  in  the  custody  of  the  marshal.  The  bill  was  delivered  on  the 
20th  of  TaMKary.  The  letters  of  administration  were  granted  on  the  10th  oi  Jauuary: 
Held,  that,  upon  the  issue  joined,  the  verdict  was  properly  found  for  the  plaintiff,  the 
latter  having  been  administratrix  at  the  time  when  the  bill  was  exhibited. 

The  declaration  in  this  case  was  specially  entitled  as  follows  :  '<  Be  it  remem- 
bered, that  on  the  20th  day  o^  January ^1  G.  4,  Elizabeth  Wboldridge^  admin- 
istratrix of  all  and  singular,  &c.  the  g^xxls  and  chattels,  &c.  of  George  Wool' 
^^^"idge^  brought  her  bill  into  the  office  of  the  clerk  of  the  declarations  of  the 
Court  of  K.  B.,  according  to  the  course  and  practice  of  the  same  Court,  and 
filed  the  same  bill  as  of  Michaelmas  term,  7  G,  4,  which  said  bill  follows  in 
these  words.''     There  then  followed  counts  for  goods  sold,  money  paid,  &c., 
and  in  the  breach  it  was  averred  that  administration  was  granted  to  the  plaintiff 
00  the  lOth  €f  January  1827.     Plea,  that  the  plaintiff  at  the  time  of  exhibiting 
the  bill  was  not  administratrix.     Upon  this  plea  issue  was  joined.     At  the  trial 
before  YauQhan^  B.,  at  the  WarcesUr  Summer  assizes  1827,  it  appeared  that 
the  defendant  had  been  arrested  in  this  cause  in  Trinity  vacation  1826,  upon  a 
latitat  returnable  the  first  return  of  Michaelmas  term  1826,  which  was  the  7th 
^^  ^^cnember^  and  bail  was  duly  put  in  on  the  7th  of  November^  and  justified  on 
theluh  ot  Navemler.     The  declaration  was  delivered  on  the  20lh  of  January 
1S27.    At  the  time  of  the  delivery  of  the  declaration  the  defendant  was  not  a 
prisoner.    It  was  contended,  that  as  by  the  practice  of  the  Court,  a  bill  could 
*4071  ^^  ^  ^^  in  vacation  as  of  the  preceding  *term,  against  a  party,  unless 
-l  be  was  a  prisoner  or  an  attorney,  the  bill  in  this  case  mustb^  considered 
to  hare  heen  filed  in  Michaelmas  term,  and  if  that  were  so,  then  the  plaintiff, 
»t  the  time  of  exhibiting  her  bill,  was  not  administratrix.     T^e  learned  Baron 
was  of  opinion  that  it  was  made  out  in  evidence  that  the  plaintiff  was  adminis 
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tratrix  at  the  time  when  the  bill  was  exhibited,  and  he  directed  the  jury  to  find 
for  the  plaintiff  on  the  issue,  but  reserved  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Campbell  now  moved  for  a  new  trial.  The  bill  mtisl  be  taken  to  have 
been  exhibited  the  first  day  of  Michaelmas  term,  and  not  on  the  20th  of  Jan 
uary^  when  it  was  brought  into  the  office  of  the  clerk  of  the  declarations,  and 
if  that  be  so,  then  the  issue  ought  to  have  been  found  for  the  defendant,  for  by 
the  practice  of  the  Court,  a  bill  can  be  filed  in  the  vacation  as  of  the  preceding 
term,  only  against  a  prisoner  in  the  actual  custody  of  the  mar^al,  or  against 
an  attorney.  Here  the  defendant  was  neither  a  prisoner  in  the  custody  of  the 
marshal,  nor  an  attorney.  The  bill,  therefore,  was  not  exhibited  against  the 
defendant  on  the  20th  of  January^  but  as  of  Michaelmas  term.  In  Best  v. 
Wilding  (a),  which  was  an  action  fbr  use  and  occupation,  the  rent  became  doe 
on  the  5th  of  Aprils  the  writ  was  sued  out  on  the  4th  of  April.  It  does  net 
appear  distinctly  whether  the  arrest  was  before  or  afler  the  rent  became  due, 
but  probably  it  was  not  till  afler.  There  it  was  held  that  it  was  sufficient  to 
prove  a  cause  of  action  before  the  bill  filed,  though  aller  ttie  writ  was  sued  oat. 
In  SnoancoU  v.  *Westgart/i{b)j  the  action  was  for  goods  sold,  the  bill  r^MQo 
was  filed  on  the  day  subsequent  to  the  expiration  of  the  credit,  but  the  *- 
writ  was  issued  before  ;  the  bill  was  entitled  of  the  term  of  which  the  writ  was 
returnable.  It  was  held  that  the  plaintiff  was  entitled  to  recover.  But  a  bill, 
by  the  practice  of  the  Court,  may  be  specially  entitled  of  any  day  in  the  terai, 
of  which  the  writ  is  returnable,  but  it  cannot  be  entitled  of  any  day  t^ier  the 
term.  The  title  of  the  plaintiff  must  be  perfect  in  that  term  of  which  the  de- 
claration is  entitled.  There  is  a  distinction  between  an  executor  and  an 
administrator ;  the  former  derives  his  right  from  the  will,  and  may  commence 
an  action  before  probate,  but  an  administrator  derives  his  right  from  the  ordi* 
luury.  Before  administration  is  granted  he  has  no  right  whatever,  and  cannot 
maintain  any  action* 

Lord  Tbntbrdsn,  C.  J.  At  Nisi  Priiis  the  Judge  can  only  look  at  the 
record,  and  direct  the  jury  to  determine  the  issue  joined  upon  that  record  accord- 
ing  to  the  evidence.  The  plea  in  this  case  is,  that  the  plaintiff,  at  the  time  of 
exhibiting  her  will,  was  not  administratrix.  It  appears  from  the  record  that  the 
bill  was  exhibited  on  the  20th  of  January,  It  was  ptoved,  that  the  plaint^ 
was  administratrix  on  the  20th  of  January.  The  issue  to  be  tried,  therefore, 
was,  whether  on  the  20th  of  January  there  was  a  good  administration.  It  was 
DO  part  of  the  duty  (^  the  Judge  or  jury  at  Nisi  Prius  to  determine  whether  the 
bill  had  been  so  exhibited  according  to  the  r^ular  practice  of  the  court  If  it 
were  contrary  to  that  practice  to  entitle  the  bill  as  of  the  preceding  term,  the 
^defendant  ought  to  have  moved  to  set  aside  the  special  mem<tf&ndum  for  rvjAa 
Irregularity.  *• 

Batlbt,  J.  If  the  issue  joined  between  these  patties  had  been,  whether  at 
the  time  of  commencing  the  suit  the  plaintiff  was  administratrix,  the  verdict 
ought,  upon  the  evidence,  to  have  been  found  for  the  defendant^  but  the  issoe 
was,  Whether  at  the  time  of  exhibiting  the  bill  the  plaintiff  was  administratrii. 
Now  the  bill  in  fact  was  exhibited  on  the  20th  oC  January^  and  at  that  time  the 
plaintiff  was  undoubtedly  administratrix.  I  think,  therefore,  the  verdict  was 
properly  found  for  the  plaintiff. 

HoLROTD  and  LrrrLSDALB,  Js.,  concurred. 

Rale  refused. 

(0)  7  7.  R.  4.  0)  4  Etui,  75. 
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VICB  9.  Lady  ANSON. 


When  in  ui  setlofi  (br  pnAt  Mippliod  for  the  parpote  of  working  •  mine,  it  B|ipenred  that 
the  defendant  had  paid  money  for  certain  aharesy  and  received  a  certificate  tliat  she  was  a 
proprietor  of  those  shares ;  and  that  she  had  acknowledged  that  she  was  a  shareholder: 
but  no  assignment  of  any  interest  in  the  mine  had  heen  made  to  her :  Held,  that  the  action 
coald  not  be  maintained. 

AssvxraiT  for  goods  sold  and  delivered.     Plea,  non  assumpsit.     At  the  trial 
before  Lord  Thnterden^  C.  J.,  at  the  London  sittings  after  Triftity  term  1827, 
it  appeared  that  the  action  was  brought  against  the  defendant,  as  one  of  the 
adventurers  in  a  mining  company,  to  recover  the  price  of  goods  sold,  and  work 
and  materials  furnished  by  the  plaintiff  for  the  working  of  the  mine.    The  plaintiff 
himself,  when  he  furnished  the  goods,  had  no  knowledge  of  Lady  Anson  as  a 
*4101  s^<^i^^o'<^ci**     I^  appeared  that  she  bad  spoken  and  written  of  *  herself, 
-I  in  private  letters  and  society,  as  being  one ;  but  she  never  signed  any 
deed.     She  had  paid  her  deposits  on  her  shares,  and  had  received  certificates  in 
fbe  following  form : — •*  Wheal  Concord  Tin  and  Copper  Mine  Company,  No. 
133.    These  are  to  certify,  that  the  Viscountess  Dowager  Anson  is  the  pro- 
prietor of  the  share  or  number  133,  being  one  share  of  the  Wheal  Concord 
mine,  situate  in  the  parish  of  St.  Agnes,  in  the  county  of  Oorntcail,  and  that 
her  name  is  duly  registered  in  the  act-book  of  the  said  mine,  subject  to  the  rules, 
regulations,  and  orders  of  the  said  company  ;  and  that  the  said  Viscountess 
Dowager  Anson,  her  executors,  administrators,  and  assigns,  are  entitled  to  the 
profits  and  advantages  of  such  share. — By  order  of  the  directors,  as  witness  my 
hand,  this  14th  day  o^June,  in  the  year  of  our  Lord  1822.     Cfwist^her  Vaux, 
secretary  to  the  said  mine.^'     The  mine,  at  one  time,  before  the  proposal  to  form 
a  company,  had   been  in  the  hands  of  one  Thomas;  but  it  did  not -appear 
distinctly  in  what  character  he  acted,  or  that  any  interest  had  been  transferred 
from  him  to  the  company.     The  Attomey*General  for  the  defendant,  on  these 
Tacts  contended,  that  the  defendant  was  not  liable.     He  admitted  that  there  was 
lotne  evidence  to  show,  that  at  one  time  she  considered  herself  liable ;  but  though 
that  might  be  primi  facie  evidence  against  her,  it  could  not  make  her  so,  if,  on 
flie  other  facts,  she  was  not.     She  never  became  known  as  a  partner,  nor  was 
she  one  in  fact,  for  she  never  had  any  assignment  made  to  her  of  the  partnership 
property,  n<Mr  did  she  sign  any  deed,  so  as  to  bring  this  within  the  case  of  LaW' 
Itr  V.  Kershaw  {a).     The  utmost  she  can  have  is  a  right  in  equity  to  call  for 
*41ll  *^^  assignment  of  the  partnership  property ;  but  until  that  is  made  she 
-I  has  no  interest,  for  the  certificate  gives  her  none ;  and  if  she  has  none 
she  is  not  a  partner.    Lord  Thnterden,  C.  J.,  addressed  the  jury  as  follows :  {b) — 
**It  is  clear,  in  this  case,  that  the  plaintiff  did  not  actually  give  credit  to  Lady 
Anson,  and  that  she  never  held  herself  out  to  the  world  as  a  partner.     If,  there- 
jbre,  she  is  chargeable,  she  can  only  be  so  on  the  ground  that  she  is  really 
interested;  and  no  mistaken  supposition  of  her  own  that  she  was  so  would 
make  her  liable,  unless  it  were  communicated  to  the  plaintiff  so  as  to  mislead 
him.    The  partnership,  if  any,  is  not  strictly  a  trading  partnership ;  it  is  ono 
formed  for  the  purpose  of  working  a  mine,  a  species  of  real  estate,  and  the 
plainlilTs  claim  is  for  labour  and  goods  employed  in  working  that  mine.     An 
interest  in  a  real  estate  can  only  pass  by  certain  formalities ;  and  it  is  clear  that 
tbe  certificates  are  not  sufficient  to  pass  it,  nor  would  the  registration  in  the  act- 
hook  of  the  company,  as  mentioned  in  them,  even  if  it  were  made,  of  which 
theie  tt  no  proof,  be  so.     Is  there,  then,  any  evidence  from  which  you  can  con- 
^jMk  that  Lady  Anson  ever  had  any  interest  in  the  mines  conveyed  to  her  7 
uie  history  of  the  mine  is  not  much  explained ;  but  it  appears  that  one  Thomas 
ni  something  to  dd  with  it  in  1822  before  the  company  was  thought  of,  and 

(a)  1  MtoJp  4r  MalJ^H,  93.  {h)  See  1  Moodf  Sf  Malhin,  99. 
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we  hear  of  no  one  else.  It  is  not  pretended  that  Lady  Anson  derived  any 
interest  from  any  one  else,  and  it  is  not  clear,  even,  that  he  had  any.  If  he  had 
none,  he  could  communicate  none:  if  he  had  any,  Lady  Anson  would  be 
liable  or  not,  as  he  had  transmitted  it  to  her  or  not.  His  name  is  not  on  the 
^certificates ;  they  do  not  profess  to  pass  any  thing  from  him,  or  to  make  r«^|Q 
him  accountable  for  the  money  paid  upon  them,  or  for  the  profits  arising  *■ 
from  the  mine.  Directors  are  mentioned,  but  he  is  not  shown  to  be  one  of  them, 
or  in  any  way  connected  with  them.  The  certificates,  therefore,  which  clearly 
do  not  in  themselves  pass  any  interest,  seem  not  even  to  furnish  any  evidence 
that  an  interest  had  passed  from  Thomas^  or  from  any  one  else,  to  Lady  An- 
son (a).  The  question  which  you  have  to  consider  is,  whether  it  is  made  out 
to  your  satisfaction  that  Lady  Anson  had  any  interest  in  the  mine  1  I  think  it 
is  not."     The  plaintiff's  counsel  then  elected  to  be  nonsuited. 

F,  Pollock  now  moved  to  set  aside  the  nonsuit.  It  was  not  necessary  to 
show  that  any  formal  conveyance  was  executed  in  order  to  vest  in  the  defendant 
an  interest  in  the  mine ;  for  the  parties  engaged  in  this  undertaking  may  have 
worked  under  a  licence,  and  without  having  any  legal  interest  in  the  soil.  Doe 
dem.  HanUy  v.  Wood{b).  It  was  sufficient,  therefore,  to  show  that  the  defend- 
ant  had  agreed  to  participate  in  the  profits  of  working  the  mine.  Now  there 
was  evidence  to  show  that  the  defendant  had  entered  into  an  undertaking  with 
others  working  the  mine,  to  participate  with  them  in  the  profits  of  the  mine. 
She  had  purchased  shares,  and  had  spoken  of  those  shares.  That  is  evidence 
against  her  that  she  had  an  interest  in  the  working  of  the  mine ;  and  if  so,  then 
the  articles  were  supplied  for  her  benefit. 

*Lord  Tbnterden,  C.  J.  The  plaintiff,  at  the  time  when  he  supplied  r*4|o 
the  goods,  did  not  know  that  the  defendant  either  had  or  thought  she  *- 
had  any  interest  in  the  mine.  He  did  not,  therefore,  supply  the  goods  on  her 
credit.  The  fact  of  her  having  thought  that  she  had  such  an  interest,  that  being 
wholly  unknown  to  the  plaintiff  at  the  time  when  he  supplied  the  goods,  will  not 
make  her  liable  for  those  goods.  Her  having  expressed  an  opinion  that  she  was 
60,  might  be  prim^  facie  evidence  that  she  had  an  interest ;  but  the  other  facts 
in  the  case  show  that  she  had  not  any  interest.  She  thought  she  had  an  interest 
because  she  had  paid  her  deposits  and  received  the  certificates,  but  those  certifi- 
cates pass  no  interest  whatever.  It  did  not  appear  who  the  directors  were,  or 
that  they  had  any  authority  to  issue  such  certificates.  The  defendant,  therefore, 
had  no  interest  in  this  mine,  and  is  not  liable  in  this  action. 

Rule  refused. 

(a)  See  this  case  reported  in  1  Moody  4*  ^»  N.  P.  C  96. 
{h)2B.(f  A,  724. 


REX  V.  KNIGHT  et  al.     Nov.  18. 

It  iictment  charged  that  defendants  removed  a  culvert  in  the  parish  of  S,  opposite  to  a  mill 
there,  in  a  highway  there,  leading  from  5.  to  H, :  Held,  on  motion  in  arrest  of  judgment, 
that  it  sufficiently  appeared  that  the  culvert  removed  was  in  the  parish  of  S, 

Indictxent  charged,  that  the  defendants,  with  force  and  arms  wrongfully  did 
stock  up  and  remove,  dec.  the  gravel,  soil,  and  rubbish  then  being  upon  and 
over  a  certain  brick  culvert,  for  the  convenience  of  his  majesty's  liege  subjects, 
passing  therealonor  in  the  parish  of  StiirUej/,  in  the  county  of  Warunck,  opposite 
to  a  certain  mill  there,  called  Studley  Mill,  in  a  certain  king's  common  highway 
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there,  leading  from  Studley  in  the  said  county,  to  Henley  in  Arden^  in  the 
same  county.     The  defendants  having  been  convicted, 

^4141  *I>enman  now  moved  to  arrest  the  judgment,  on  the  ground  that  it 
-■  did  not  distinctly  appear  upon  the  face  of  the  indictment  that  the  road 
obstructed  was  in  the  parish  of  Studky^  and  he  relied  upon  Rex  v.  Gamlin* 
gay  (a).  There  the  indictment  was  against  that  parish  (or  not  repairing  a  road 
leading  from  the  parish  of  Hatley^  towards  and  unto  the  parish  of  GamUngay; 
and  it  was  held,  that  that  allegation  excluded  GamUngay^  and,  consequently, 
that  the  indictment  was  bad,  and  that  it  was  not  aided  by  a  subsequent  allega- 
tion, that  a  certain  part  of  the  said  highway,  situate  in  GamUngay^  was  in 
decay.  The  decision  was  (bunded  upon  an  old  authority  in  2  JiolTs  Abr. 
Indictment  (M)  pi.  19,  where  it  is  said,  that  i{  A.  is  indicted  for  stopping  up  a 
way  at  D.  leading  from  2>.  to  iS.,  it  is  not  good,  because  it  does  not  allege  the 
way  to  be  in  D.,  hat  from  D.,  which  excludes  the  vill;  and  in  Mich,  21  Gar,  2, 
such  an  indictment  was  quashed.  [Lord  Thnterden^  C.  J.  I  doubt  whether 
that  ought  to  have  been  considered  an  authority ;  for  the  indictment  may  have 
beea  quashed  in  order  to  prevent  any  question  arising.]  In  Hainnumd  v. 
Brewer  W)  the  words ^o;»  and  to  in  a  turnpike  act  were  held  to  be  exclusive. 

Lord  Tenterdek,  C.  J.  The  indictment  in  Rex  v.  Oamlingay  (c)  difiered 
essentially  from  that  in  the  present  case.  It  stated  that  there  was  and  yet  is  a 
common  and  ancient  king's  highway,  leading  from  the  parish  of  Hatley^  towards 
and  unto  the  parish  of  Gamlingay.  Here  the  indictment  charges,  *'  that  the 
defendants  stocked  up  and  removed  the  gravel,  &c.  then  being  upon  and 
*4151  *^^®^  ^  certain  brick  culvert,  for  the  convenience  of  his  majesty's  liege 
-'  subjects  passing  thcrealong  in  the  parish  of  Sittdley,  opposite  to  a  certain 
mill  there,  called  StwUey  MiU^  in  a  certain  king's  common  highway  there, 
leading  from  Sliuttey  to  Henley  in  Ardent'*  If  we  were  to  construe  the  words 
to  Siud  from  as  exclusive  in  this  case,  we  should  make  the  allegation  inconsistent 
and  insensible,  which  otherwise  is  perfectly  consistent  and  sensible.  In  com- 
nion  parlance,  the  words  leading  fr&m  a  place^  include  as  well  as  exclude  that 
place ;  and  at  present  my  mind  is  not  satisfied  with  the  decision  of  the  Court  in 
the  case  of  Rez  v.  Gamlingay,  that  the  words  from  and  to  are  necessarily 
exclusive. 

Baylet,  J.  The  objection  in  Rex  v.  Gamlingay  was,  that  it  did  not  dis- 
tinctly appear  on  the  face  of  the  indictment  that  any  part  of  the  road  was  in  the 
parish  indicted.  The  indictment  charged  that  there  was  and  is  a  common 
highway  leading  from  the  parish  of  Hatley  towards  and  unto  the  parish  of  Gam^ 
Hngatj.  That  allegation  did  not  import  that  any  part  of  the  highway  was  in  the 
parish  of  Gamlingay,  The  subsequent  allegation  that  a  certain  part  of  the  same 
common,  highway,  &c.  situate  in  Gamlingay,  was  in  decay,  did  not  go  further, 
for  it  referred  to  the  highway  mentioned  in  the  former  allegation.  Lord  Kenyon 
there  lamented  that  the  court  was  under  the  necessity  of  coming  to  the  decision 
which  they  did  in  that  case.  Here  we  are  relieved  from  that  necessity,  because 
in  this  case  there  is  a  distinct  allegation  that  the  nuisance  was  committed  in  the 
parish  of  Studley, .  The  words  leading  from  Studley  to  Henley  would  primH 
Tacie  import  that  it  was  in  a  highway  leading  from  a  vill  in  the  parish,  and, 
^\W[  '^^'^^re*  ™ust  be  *considered  as  a  highway  leading  from  a  vill  or  towr 
^  situate  in  the  parish  to  another  place. 
HoLTROYD  and  Littlbdalb,  Js.,  concurred. 

Rule  refused. 

<c)  3  r.  B.  913.  (5)  1  Burr.  379.  (0)  3  T.  R.  513. 


190 


Sutton  v.  Toomer.  M  T.  1827. 


[416 


SUTTON  V.  TOOMER.    Nov.  13. 

A  customer  deposited  a  sum  of  money  with  a  banker,  and  received  a  note,  by  which  thf 
banker  promised  to  pay  the  principal  at  ten  days'  sight,  with  three  per  cent,  interest  to 
the  day  of  acceptance.  The  banker  paid  interest  on  the  note,  but  at  the  same  time  told  the 
customer,  that  he  would  not,  in  future,  pay  more  than  two  and  a  half  per  cent.,  and  in  his 

Sresence  altered  the  terms  of  the  note  by  striking  out  tkrte  and  inserting  iufo  atid  a  half: 
[eld,  first,  that  the  word  **  acceptance"  meant  tight^  and  that  it  need  not  be  left  with  the 
maker  for  acceptance;  secondly,  that  the  payment  of  interest  was  evidence  to  show  thtt 
a  principal  sum  was  due,  and  that  the  note  was  admissible  in  evidence  to  show  the  terms 
on  which  the  deposit  was  made. 

Assumpsit  upon  a  promissory  note,  bearing  date  the  13th  November  1813, 
by  which  the  defendant  promised  to  pay  ten  days  after  sight  thereof  to  the 
plaintiiTor  order,  the  sum  of  250/.  with  interest,  at  the  rate  of  two  and  a  half 
per  cent,  per  annum  to  the  day  of  acceptance.  Second  count,  on  a  similar  note^ 
payable  with  three  per  cent,  interest.  Counts  for  money  lent,  &c.  Plea,  non 
assumpsit.  At  the  trial  before  Best^  C.  J.,  at  the  Summer  assizes  for  the  county 
oC  Hants  1827,  the  following  appeared  to  be  the  facts  of  the  case.  In  November 
1813  the  defendant  carried  on  business  as  a  banker  at  Southampton^  in  partner- 
ship with  two  persons  named  Trim  and  Kellow.  The  plaintiff  on  the  23d  Novent' 
ber  1813  deposited  250/.  at  the  bank,  and  at  the  same  time  received  the  note 
declared  on,  which  purported  to  bear  interest  at  the  rate  of  three  per  cent,  per 
annum  to  the  day  of  acceptance.  The  clerk  to  the  bankers,  who  received  the 
money,  proved  that  the  deposit  was  made  on  the  terms  contained  in  the  note. 
In  1819  the  defendant  retired  from  the  firm,  and  was  succeeded  by  one  Friteh' 
ard;  who  ^'continued  the  business  in  partnership  with  Trim  and  Kellow  T^i^n 
till  1823,  when  Trim  died,  and  then  with  KeUow  alone,  who  afterwards  '- 
died  insolvent.  On  the  14th  of  May  1825  the  plaintiff  demanded  payment  of 
the  interest  due  on  the  note,  and  the  same  was  paid  up  to  November  1824,  by 
desire  of  the  defendant.  But  Pritchard  then  told  the  plaintiff  that  no  more  than 
two  and  a  half  per  cent,  would  be  paid  in  future,  and  in  the  plaintiff's  presence 
he  altered  the  note,  by  striking  out  tliree  and  inserting  two  and  a  halfy  and  then 
returned  the  note  to  the  plaintiff.  In  January  1827  payment  of  the  principal 
was  demanded  of  the  defendant,  and  interest  at  three  per  cent.,  and  also  at  two 
and  a  half  per  cent.  The  defendant  requested  that  the  note  should  be  left  for  a 
day,  which  he  stated  to  be  the  usual  course,  and  said  that  unless  it  was  so  leA 
he  would  have  nothing  to  do  with  it.  The  person  who  demanded  payment 
offered  to  read  the  note  to  the  defendant,  but  refused  to  part  with  the  possession 
of  it.  Upon  this  evidence  it  was  contended  by  the  defendant's  counsel,  first, 
that  the  plaintiff  could  not  recover  the  principal,  because  the  note  had  not  been 
left  or  presented  ftir  acceptance,  nor  had  any  acceptance  been  required  or  given, 
although  it  appeared  clearly  from  the  circumstance  of  the  interest  being  made 
payable  to  the  day  of  acceptance,  that  the  parties  contemplated  that  an  ac- 
ceptance should  be  given  or  demanded.  Secondly,  that  the  note  having  been 
altered  in  a  substantial  part  with  the  consent  of  the  holder,  was  not  admissible 
without  a  new  stamp.  The  Lord  Chief  Justice  overruled  the  objections,  and  a 
verdict  was  found  for  the  plaintiff. 

*  C.  F,  Williams  now  moved  for  a  new  trial .  He  contended,  first,  that  it  p^^^ g 
was  clear  that  the  parties  intended  that  the  promissory  note  should  be  left  '- 
for  acceptance  in  the  same  manner  as  a  bill  of  exchange  was.  [Lord  Tsnterden^  C. 
J.  I  should  be  sorry  to  suppose  that  bankers,  by  the  word  cu:ceptance  as  used  in  this 
note,  meant  that  sort  of  acceptance  which  is  required  in  a  bill  of  exchange.  I  think 
the  term  acceptance,  as  used  in  this  note,  meant  sight.]  Secondly,  the  note  was 
not  admissible  in  evidence  at  all  for  want  of  a  new  stamp,  and  the  terms  upon 
which  the  money  was  deposited  could  only  be  collected  from  the  note.    The 
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plaiiitifi*by  consenting  to  the  alteration  made  it  a  new  instrument,,  and  therefore 
it  was  not  admissible  in  evidence,  Rapp  v.  Allnvtt  (a),  and  Rex  v.  GUlson  (6). 

Lord  Tbntssdkn,  C.  J.  I  am  of  opinion  that  the  plaintifT  could  not  recover 
by  force  of  the  instrument  itself;  but,  taking  the  whole  evidence  together,  I  think 
be  might  recover  on  the  coiint  for  money  lent.  There  was  proof  of  a  deposit 
of  money  and  a  promise  to  pay  that  money  on  certain  terms  contained  in  a  paper 
in  the  form  of  a  promissory  note.  That  paper  was  produced.  It  contained  the 
terms  on  which  the  money  was  deposited,  and  it  had  a  stamp  required  for  a 
promissory  note  of  that  amount.  Some  years  afterwards  the  plaintiff  consented 
that  an  alteration  for  the  benefit  of  the  defendant  should  be  made  in  the  terms 
of  the  instrument.  The  efiect  of  that  alteration  was  not  to  make  it  a  security 
for  the  principal  and  two  and  a  half  per  cent,  interest,  but  to  render  it  wholly 
*4101  ^''^^^^^  *^  ^  security.  But  although  the  instrument  thereby  became 
^  void  as  a  security,  yet  the  original  loan  was  not  destroyed ;  nor  were 
the  terms  oa  which  that  loan  was  made  rendered  void.  It  was  contended  that 
the  alteration  not  only  made  the  security  void,  but  that  it  extinguished  the  debt. 
I  think  it  did  not,  and  that  it  was  competent  to  the  plaintiff  to  give  the  paper  in 
evidence  to  prove  the  terms  on  which  the  money  was  deposited. 

Batlbt,  J.  It  was  proved  that  interest  was  paid ;  that  showed  that  there  was 
a  kiao  of  money ;  the  subsequent  alteration  in  the  note  avoided  the  security,  but 
(be  debt  was  created  by  the  loan.  In  like  manner,  taking  an  usurious  security 
for  a  pre-existing  debt  does  not  avoid  the  debt,  but  the  security  is  void.  Mason 
V.  Abdy  (c). 

Rule  refused. 

(a)  15  Eaat^  601.  (&)  1  Taunt.  95.  (c>  3  SM.  390. 


MILBURN  V.  CODD  and  another.    Nov.  15. 

^»  an  attorney,  and  B,  and  C.  bnd  been  members  of  a  trading  company.  After  the  diaao- 
lotion  of  that  company,  B,  and  C.  were  sued  by  creditors  of  the  company,  and  retained 
A.,  to  defend  the  actions,  and  in  the  course  of  makin;^  that  defence  a  bill  of  costs  was 
incorred :  Held,  that  il.,  as  a  member  of  the  company,  being  jointly  liable  to  contribute 
to  the  expense  of  defending  those  actions,  coold  not  noaintain  any  action  against  J3.  and  C 
for  his  bill  of  coaU. 


Thu  was  an  action  brought  by  the  plaintiff  as  an  attorney  to  recover  the 

amount  of  his  bill.     At  the  trial  before  Lord  Tsnlerden^  C.  J.,  at  the  Middlesex 

siuiogs  in  Trinity  term  1627,  the  following  appeared  to  be  the  facts  of  the  case. 

The  plaintiff  and  the  defendants  had  been  members  of  the  London  Carriers  Com« 

H201  ^P^*  which  was  dissolved  on  the  3d  of  May  *1826.     The  defendants 

-'  being  aflerwards  sued  by  several  of  the  creditors  of  the  company, 

employed  the  plaintiff  to  defend  the  actions,  and  the  bill  of  costs  in  question 

*M  incurred.    It  was  objected  by  the  defendants  that  the  action  was  not  main* 

junable,  inasmuch  as  the  plaintiff  and  defendants,  as  copartners,  were  jointly 

liable  for  the  sums  for  which  the  defendants  had  been  sued,  and  one  partner 

^Id  not  maintain  an  action  against  his  copartners  for  work  and  labour  per- 

^i?"^  or  money  expended   on  account  of  the  partnership,  and  Holmes  v. 

Wiggins  (a)  was  cited.     The  Lord  Chief  Justice  overruled  the  objection,  and  a 

verdict  was  found  for  the  plaintiff.    A  rule  nisi  haying  been  obtained  for  a  new 

(a)  IB.^C.  74. 
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Dcnman,  C.  S.,  now  showed  cause.  This  case  is  distinguishable  from 
Hobnes  v.  HigginSj  because  the  contract  between  the  plaintiff  and  defendants 
was  made,  and  the  retainer  was  given,  eifter  the  company  had  been  dissolved^ 
and  consequently  after  the  plaintiff  and  defendants  had  ceased  to  be  partners. 

/.  Williams  and  GoiUbum  contrit.  The  plaintiff  and  defendants  were 
copartners.  The  business  was  done  for  the  defendants  as  partners.  The 
plaintiff  (as  a  partner)  was  liable  to  contribute  to  those  expenses,  and  if  be 
recovers  against  the  defendant  he  may  be  sued  for  contribution. 

Lord  Tenterdeiv^,  C.  J.  The  actbns  which  the  plaintiff  defended  were 
brought  against  the  defendants  ^as  members  of  a  partnership  of  which  r«jni 
the  plaintiff  himself  was  also  a  member.  When  the  actions  were  com-  *- 
mcnced,  it  was  the  duty  of  all  the  partners  to  pay  the  money  which  the  plaintiffs 
in  those  actions  demanded  and  recovered,  or  to  resist  the  actions  at  their  joint 
expense.  The  actions  were  resisted.  Supposing  the  resistance  to  have  been 
proper  (and  it  is  not  competent  to  the  plaintiff  to  say  it  was  not),  the  expenses 
ought  to  have  been  borne  by  (ill  the  partners.  If  the  plaintiff  were  allowed  to 
recover  his  demand  in  this  action,  the  defendants  would  have  a  right  to  require 
him  to  refund  part  of  it,  as  his  contribution  as  a  partner  to  the  general  fund, 
out  of  which  general  fund  the  actions  ought  to  have  been  defended.  For  this 
reason,  I  think  the  present  action  is  not  maintainable.  The  rule  for  a  new  trial 
niust,  therefore,  be  made  absolute. 

Bayley,  J.  I  am  of  opinion  that  this  action  is  not  maintainable.  In  this 
case  the  plaintiff  and  the  defendants  were  members  of  a  company,  and  jointly 
.inble  to  all  just  demands  on  the  company,  and  those  demands  ought  to  have 
been  satisfied  out  of  the  common  fund.  Two  individuals  were  selected  by  the 
creditors  of  the  company,  and  were  sued.  AH  the  members  of  the  company 
ought  to  contribute  to  satisfy  those  claims,  or  to  resist  them.  It  was  the  com- 
mon duty  of  all  the  members  of  the  company,  if  there  was  any  ground  of 
defence,  to  make  that  a  common  cause  and  to  defend  the  actions,  and  if  there 
was  no  ground  of  defence,  to  satisfy  the  demand  out  of  the  funds  of  the  com- 
pany. In  this  case  it  was  thought  right  to  defend  the  actions.  The  plaintiff 
cannot  say  it  was  improper  to  defend,  for  he  himself  ^concurred  in  that  rt^oo 
defence.  The  expense  of  such  defence  ought  to  fall  on  the  company.  *- 
Every  member  of  the  company,  if  there  are  not  adequate  funds,  ought  to  con- 
tribute his  proportion  to  it ;  and  if  that  be  so,  every  member  ought  to  contribute 
to  satisfy  the  claim  which  the  plaintiflT,  as  one  of  the  members  of  the  company, 
has  upon  its  funds.  This  is,  therefore,  in  effect  a  claim  of  the  plaintiff  against 
his  partners  for  contribution,  and  that  is  the  proper  subject  of  a  bill  in  equity. 

LiTTLEOALE,  J.  I  also  think  this  action  is  not  maintainable.  The  original 
creditors  were  entitled  to  be  paid  by  the  whole  company,  viz.  the  two  defendants,' 
Milhurn  the  plaintiff,  and  the  other  members.  They  did  not  pay,  and  the  credi- 
tors brought  actions  against  the  two  defendants.  It  was  thought  advisable  to 
defend  the  actions,  and  if  they  were  defended  on  fair  and  reasonable  grounds, 
the  costs  of  the  defence  ought  to  have  been  borne  by  the  whole  company,  the 
two  defendants,  Milhurn  the  plaintiff,  and  all  the  other  members.  And  if  that 
be  so,  Milburriy  being  a  partner,  cannot  maintain  an  action  against  the  two  de- 
fendants to  recover  the  amount  of  his  own  bill  from  these  two  individuals,  for 
he  ought  to  contribute  his  proportion.  But  assuming  the  defence  to  have  been 
frivolous  and  improper,  still  Milhurn  having  been  employed  as  the  attorney, 
must  have  known  the  nature  of  that  defence  as  well  as  the  defendants,  and, 
therefore,  he  is  exactly  in  the  same  situation  as  if  the  defence  was  fair  and  rea- 
sonable. If  he  concurred  in  a  frivolous  defence,  he,  being  a  party  liable  to 
contribute  as  well  as  the  others,  cannot  maintain  this  action  against  either  of 
(he  two  defendants. 

Rule  abeolute. 
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♦PAYNE  t;,  WILSON,  one,  &c.     iV&r.  15, 

AsaaiDpsit,  ia  conaideratton  that  the  plaintiiT,  at  the  request  of  the  defendant,  wonld  omi- 
•TJif  to  suspend  proceedings  against  A.  on  a  cognovit,  defendant  promised  to  pay  30/.  on 
accoant  ef  the  debt  (for  which  the  cognovit  was  given)  on  the  1st  of  April  then  next. 
Avernent,  that  the  plaintiff  did  suspend  proceedings  on  the  cognovit.  The  plaintiff,  at 
(he  trial,  proved  the  following  agreement  in  writing:  ''The  plaintiff  iutving^  at  mf 
nqnut,  rmMttuUd  to  suspend  proceedings  against  J.,  I  do  hereby,  in  consideration  thereof, 
personally  pronnise  to  pay  30/.  on  account  of  the  debt  on  the  1st  d^y  of  April  :*'  Held, 
thst,  as  the  request  must  have  preceded  the  consent  to  suspend  proceedings,  the  contract 
might  be  declared  oa  as  an  executory  contract,  and  consequently,  that  there  was  not 
any  variance.  Secondly,  that  the  consideration  for  the  promise  was  sufficient,  because 
ii  must  be  taken  as  a  consent  to  suspend  proceedings,  at  least,  until  the  1st  of  April. 
Thirdly,  that,  af\er  verdict,  the  averment  that  *'  plaintiff  had  suspended  proceedings'* 
wu  soificienty  without  specifying  for  what  period. 

AssimFsrr.  The  declaration  Btated,  tliat  at  the  time  of  making  the  promise 
of  the  defendant  thereinafter  mentioned,  one  C,  Vaux  was  indebted  to  the  plaintiff 
io  103/L  8^.,  for  the  recovery  of  which  the  plaintiff  had  commenced  an  action 
against  C.  Vanx  in  K.  B.,  and  in  which  action  C,  Vaux  had  signed  a  cognovit 
for  the  payment  of  the  said  debt  of  109/.  8$.,  together  with  the  costs  of  the  said 
action, at  certain  times  therein  mentioned,  to  wit,  at,  &c. ;  that  before  the  making 
of  the  promise  of  the  defendant,  C.  Vaux  having  made  default  in  payment  of 
the  whole  of  the  sum  of  103/.  8«.  at  the  time  specified  in  the  cognovit,  he,  the 
plaintiff,  was  about  to  take  proceedings  on  the  cognovit,  and  thereupon,  to  wit, 
on,  &c.  at,  &c.  in  tsonsideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
uould  consent  to  suspend  proceedings  against  C.  VauXf  on  the  cognovit  so  signed 
by  him,  he  the  defendant  undertook  and  promised  the  plaintiff  to  pay  to  him  the 
plaintiff  30/.  on  account  of  the  said  debt,  on  the  1st  ot  April  then  next,  and  a 
further  sum  at  a  subsequent  day.  Averment,  that  the  plaintiff  did  suspend  all 
further  proceedings  against  the  said  C.  Vaux  on  the  cognovit,  of  which  the 
defendant  had  notice.  Breach,  non-payment  of  the  30/.  Plea,  the  general 
issue.  At  tlie  trial  before  Lord  Tsntertkn^  C.  J.,  at  the  Middlesex  sittings  afler 
*4241  ^*^*^  ^^^^  1827,  the  plaintiff  produced  in  evidence  *the  following  paper, 
J  signed  by  the  defendant: — ^««  Mr.  JR..  Payne  having,  at  my  instance  and 
request,  consented  to  suspend  proceedings  against  the  above  named  defendant  on 
the  cognovit  signed  by  him  in  this  cause,  and  given  for  payment  of  the  debt  this 
day,  1  do  hereby,  in  consideration  thereof,  personally  undertake  and  promise  to 
pay  Id  the  plaintiff  the  sum  of  30/.  on  account  of  the  said  debt,  on  the  Ist  day 
of  April  now  next ;  and  the  further  sum  of  53/.  35.  within  four  months  next 
ensuing  the  1st  day  of  AprilJ*^  It  was  objected,  on  the  part  of  the  defendant, 
that  there  was  a  variance  between  the  contract  proved  and  that  alleged  in  the 
declamtion ;  the  consideration  for  the  promise  stated  in  the  declaration  being 
executory,  whereas  the  consideration  proved  had  been  exec;uted.  Lord  nmler" 
den,  C.  J.,  diiected  the  jury  to  find  a  verdict  for  the  plaintiff,  but  reserved  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit.  OtimpbeU  in  Easter  term  obtained 
&  rule  nisi,  first  for  entering  a  nonsuit  on  the  objection  taken  at  the  trial ;  and, 
^pcondly,  for  arresting  the  judgment,  on  the  ground  that  no  sufficient  considera- 
tion for  the  promise  was  stated  in  the  declaration,  it  not  being  alleged  that  the 
plaintiff  had  consented  to  forbear  to  sue  for  any  definite  time ;  and  also,  that  il 
vas  not  properly  averred  that  the  consideration  was  performed. 

The  Attomey-General  and  Wightman  now  showed  cause.  There  was  suffi- 
cient  proof  of  the  executory  consideration  stated  in  the  declaration.  The  proof 
^M,  that  in  consideration  of  the  plaintiff's  having,  at  the  request  of  the  defend^ 
ant,  coBsmted  to  suspend  proceedings  against  VauXy  the  defendant  promised. 
Now  that  implies,  that  the  defendant's  request  to  suspend  the  proceedings  pre- 
•4251  °^®^  ^^  consent  given  by  the  plaintiff,  *and,  therefore,  this  was  evidence 
-'  of  a  promise  made  by  the  defendant,  in  consideration  that  the  plaintafF 
would  suspend  proceedings. 
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Campbell  contri.  The  consideration  proved  in  this  case  was  executed,  the 
consideration  alleged  was  executory.  There  is  a  material  distinction  between 
considerations  executory  and  executed.  Executory  considerations  are  travers- 
able, and  performance  must  be  averred  with  time  and  place.  It  depends  od  the 
performance  of  the  consideration,  whether  the  promise  be  binding.  If  the  con- 
sideration be  executed,  the  promise  is  immediately  binding ;  there  is  no  condi- 
tion or  qualification.  Here  the  consideration  alleged  in  the  declaration  was 
executory,  and  it  would  depend  upon  the  plaintiflT's  consent  to  suspend  the  pro- 
ceedings whether  the  defendant's  promise  were  binding.  In  the  contract  proved, 
the  consideration  was  executed.  No  subsequent  consent  of  the  plaintiflf  was 
necessary  to  make  the  defendant  liable.  But  no  sufficient  consideration  appears 
in  the  contract  itself,  nor  is  alleged  in  the  declaration ;  for  a  forbearance  to  sue 
is  a  good  consideration  for  a  promise,  only  where  it  is  absolute,  Mapes  v.  Sid- 
ncy  (a) ;  or  for  a  definite  portion  of  time,  JFYsA  v.  Richardson  (hi) ;  or  a  reason- 
able time,  Johnson  v.  WhitcltcoU  (c) ;  ibrbearancc  for  a  little  [d]  or  some  time 
(e)  is  not  sufficient.  And  even  supposing  this  could  be  considered  as  a  contract 
to  suspend  proceedings  for  some  definite  period,  it  is  not  alleged  that  the  plain- 
tiff did  suspend  his  proceedings  absolutely,  or  for  any  definite  period  of  time. 

*Lord  Tbnterden,  C.  J.  I  think  that  the  contract  stated  in  the  de-  r^.ng 
claration  was  sufficiently  proved  by  the  paper  produced  in  evidence;  for  *■ 
it  must  be  implied,  from  the  contents  of  the  paper,  that  the  defendant's  promise 
was  made  in  consideration  that  the  plaintiff  would  suspend  his  proceedings 
against  Vauz.  It  states  that  the  plaintiff /ra«^  consented  to  do  so  at  the  request 
of  the  defendant.  That  request,  therefore,  must  have  preceded  and  induced  the 
consent  given  to  suspend  the  proceedings.  Then,  as  to  the  objections  in  arrest 
of  judgment,  it  is  said  that  it  does  not  appear  that  the  plaintiff  consented  to 
suspend  the  proceedings  for  any  definite  time.  The  promise  made  by  the  de- 
fendant was  to  pay  30/.  on  the  Ist  of  Aprils  in  consideration  of  the  plaintiffs 
consenting  to  suspend  proceedings.  That  imports  that  the  proceedings  were,  at 
all  events,  to  be  suspended  until  that  period ;  and  I  think  that  the  averment  that 
the  plaintiff  did  suspend  the  proceedings  is  sufficient  aAer  verdict,  because  it 
must  be  taken  that  it  was  proved  at  the  trial  that  the  plaintiff  had  suspended 
the  proceedings,  either  for  a  time  required  by  law,  or  for  a  definite  or  reasonable 
time. 

Bayley,  J.  I  think  there  was  no  variance  in  this  case.  The  declaration 
states,  that  in  consideration  that  the  plaintiff  would  consent  to  suspend  the  pro- 
ceedings, the  defendant  promised.  Now  I  think  that  the  fair  meaning  of  that 
is,  **  in  consideration  that  ho  would  suspend  proceedings,  the  defendant  promised;^' 
and  I  think  that  is  proved  by  the  paper  produced  in  evidence.  I  think,  also, 
that  it  must  be  taken,  after  verdict,  that  the  agreement  was  to  suspend  until  the 
1st  oC  Aprils  and  also  that  the  allegation  that  he  did  suspend  is  sufficient. 

^LiTTLEDALE,  J.  (/).  I  am  of  the  same  opinion.  There  is  a  clear  r«^27 
distinction  between  considerations  executed  and  executory.  In  Com,  ^ 
Dig.  tit.  Action  on  the  Case  upon  Assumpsit^ B.  12,  it  is  laid  down,  that  "an 
assumpsit  lies  though  the  consideration  be  executed  in  part,  as  in  consideration 
that  he  had  done  a  thing  at  my  request  ;**  and  aAerwards  it  is  laid  down, "  sc 
if  the  consideration  is  continuing  though  the  act  be  executed,  as  in  consideration 
that  the  lessee  now  in  possession  had  paid  his  rent  very  well,  to  save  him  harm- 
less ;  for  prompt  payment  of  the  rent  is  a  continuing  consideration  when  he  remains 
in  possession."  In  the  present  case,  there  was  a  continuing  consideration,  for 
the  plaintiflT  not  only  Juid  consented  to  suspend  the  proceedings,  but  that  they 
should  be  suspended  until  the  first  of  April  (until  the  instalments  became  due). 
Therefore,  this  might  be  alleged  in  pleading  either  as  an  executed  or  executory 


(a)  Cro.  Joe,  683. 

(r)  1  Roll.  Abr,  24,  pi.  33. 

(•)  1  Roll,  Abr.  23,  pi.  26. 


(b)  Cro.Jae.  47. 

Id)  1  Roll,  Abr.  23,  pi.  S. 

if)  Holroydy  J.,  was  in  the  Bail  Court 
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consideratioD;  and  it  was  therefore  properly  described  in  the  declaration.  As  to 
the  objectioo  in  arrest  of  judgment,  I  think  it  must  be  taken  after  verdict  that  the 
ilefendaAt  did  suspend  his  proceedings  absolutely,  or  for  a  reasonable  time. 

Rule  discharged 


W.  FBRRBR  and  ANN  ROLLASON  v.  OVEN.    Nov.  16. 

In  debt  OQ  aa  award,  the  execution  of  the  enbmistion  by  all  the  parties  mutt  be  proved. 

DxcLAXATioH  in  debt  staled  that  difTerences  having  arisen  between  W.  Ferrtr 

and  Honoria  his  wife  and  Ann  RoUason^  and  the  defendant  and  one  L,  Lambe^ 

they,  W.  Ferrer  and  Honoria  his  wife  and  Ann  RoUason^  by  a  bond  of  arbi- 

*4281  'ra^^CM),^'^^^'^^  bound  *to  the  defendant  and  Z.  Lambe;  and  the  defend- 

-■  ant  and  L.  Lambe^  by  a  certain  other  bond  of  arbitration,  became  bound 

to  the  said  W,  Ferrer  and  Honoria  his  wife  and  the  said  Ann^  which  bonds 

were  conditioned  for  the  performance  of  an  award  of  two  persons  therein  named, 

to  whom  all  matters  in  difierence  between  the  parties  were  referred,  provided 

the  award  was  made  within  a  certain  time  therein  mentioned ;  but  if  they  did  not 

make  their  award  within  the  time  aforesaid,  then  of  the  award  of  an  umpire 

therein  named.    Then  there  followed  a  stipulation  by  all  the  parties  to  the  bonds, 

that  the  costs  of  a  suit  in  Chancery,  in  which  W,  Ferrer  and  H,  his  wife  and 

Ann  were  plaintifis,  and  the  defendant  and  X.  Lamlm  were  defendants,  and  of 

the  reference,  and  of  the  award  of  the  arbitrators  or  umpire,  should  abide  the 

event  of  the  award ;  and  that  the  arbitrators  or  umpire  should  tax  and  award 

the  amount  of  costs  to  be  paid  by  the  party  or  parties  liable.     It  was  then 

averred  (the  arbitrators  not  having  made  their  award  within  the  time  limited). 

that  the  umpire  did  by  his  award  (afler  directing  that  the  defendant  should  pay 

B  sum  of  money  to  W,  Ferrer ^  and  another  sum  to  Ann  RoUason)  award  that 

the  defendant,  his  heirs,  &c.  should  pay  to  W.  Ferrer  and  Ann  R.  on,  &c.  at, 

^.  41/.  16«.,  being  the  amount  of  costs  incurred  by  W»  Ferrer  and  H.  his^ 

wife,  and  Ann  i£.,  in  the  suit  in  Chancery,  together  with  the  costs  of  the  award. 

Breach,  &6n*paynient  of  that  sum.     Plea,  nil  debet.     At  the  trial  before  Lord 

T^nierden^  C.  J.,  at  the  London  sittings  after  Easter  term  1827,  the  plaintiffs 

proved  the  defendant's  execution  of  the  bond,  in  which  he  and  Lambe  were  the 

obligors,  and  the  execution  of  the  award.     It  was  objected  that  it  was  incumbent 

OQlhe  plaintiffs  to  prove  that  Lambe  executed  this  bond,  and  also  the  execution 

*4291  ^^  ^^  other  bond  by  the  two  plaintiffs  *and  Mrs.  Fbrrer^  the  submission 

-*  of  the  rest  being  the  consideration  to  each  party  to  submit  to  arbitration. 

Lord  Thnterden^  C.  J.,  directed  the  -jury  to  find  a  verdict  for  the  plaintiffs,  but 

i^sserved  liberty  to  the  defendants  to  move  to  enter  a  nonsuit.     FoUett  in  last 

faster  term  obtained  a  rule  nisi  for  that  purpose. 

Taunton  now  showed  cause.  It  must  be  conceded  that  Antram  v.  Ckace  (a) 
c^blishes  that  where  an  award  is  declared  upon  and  is  offered  in  evidence,  the 
suhmittion  by  all  the  parties  interested  must  be  proved.  But  this  case  is 
distinguishable  from  that.  For  here  it  did  not  appear  that  Lambe  had  any 
interest.  In  Antraan  v.  Chace  all  the  parties  had  an  interest  in  the  subject- 
matter,  for  they  were  copartners  in  trade.  The  execution  of  the  submission 
by  ooe  was  induced  by  the  expectation  that  the  instrument  would  be  executed 
^y  the  others. 
^oOm,  eonirii  cited  DiOey  v.  PdhiU  (6),  2  WiUiams's  Saunders,  61,  n. 

(d)  \t  Bait,  d09.  (&)  2  8tr.  923. 


SOLARTE  V. 

'ell  V.  Doicx  (a),  to  sho' 
essary  to  allege  in  pleat 

.  TKt(TBBDEW,  C.  J.      T 

nlifis  to  give  evidence  of 
st,  tberelore,  be  made  al 
BT,  J.  I  do  not  see  ho 
[tlaJatiffi  to  allege  a  mu 
Icient  evideace  of  ihe  e:i 
BO  that  they  should  hat 
The  derendant  might 
led.  It  appears  by  the 
ry  suit,  I  hope  the  deci 
lo  declare  on  the  arbil 
takes  upon  himself  l\ 
g  on  ihe  bond,  be  transl 
he  latter  to  discharge  hii 
onditiona. 

lOTD,  J.  Dilky  v.  Po 
ry  Tor  the  plointifflo  all 
at,  it  ought  to  have  been 


tTE  et  al,  Aaaignees  ' 


broker  »m«d  billi  tobedi 
rate  of  !U.  per  cent,  per  >di 
owirds  the  p>]rment  of  a 
It  himBelf  bouiia  in  honour! 
■mount  of  the  biUi,miaui 
wu  not  oiurioui. 

xniT  on  several  bills 
i  to  Alzedo  before  his 
Lord  ThUerden,  C.  J., 
127,  it  appeared  that  the 
payable  to  their  order,  ( 
ed  one  Bromley,  a  bill' 
e  yeare  been  in  the  ha 
t,  he  carried  to  him  foi 
i^e  &  Co.,  and  these  bf 
lulenl  and  responsible  | 
squence  of  which  Alzea 
It  did  not  come  throuf; 
apply.  In  January  li 
liad  n  claim  of  more 
eed  by  Bromley,  and  . 
em,  and  with  which  Br 
S*taffe  and  Co.,  Alzedo 
.  The  latter  then  addn 
arfectly  good  bills,  and  I 
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cent,  be  should  also  deduct  10  per  cent,  from  the  amount  towards  the  dis- 
honoured bills  of  Wdgstafie  and  Co.  which  he  {Bramley)  had  guaranteed.  To 
this  Alzeda  assented,  and  they  continued  to  transact  business  upon  these  terms 
jntil  the  whole  sum  guaranteed  by  BranUey  was  paid  off.  Then  Bramley 
wrote  another  letter  to  Alzedo,  expressing  his  regret  that  he  should  sustain  any 
loss  through  the  representations  that  he  had  made  of  Wagstaffe  and  Co.'s  sol- 
vency, and  that  he  fel^bound  in  honour  to  pay  their  debt  if  he  could ;  that  he  would 
*4S21  ^^^'^S  *  bills  and  allow  Alzedo  to  deduct,  besides  the  5/.  per  cent,  discount,!/. 
J  per  cent,  towards  the  liquidation  of  the  debt  of  Wagstaffe  and  Co. ;  and 
the  bills  in  question  were,  amongst  others,  discounted  upon  these  terms.  It 
further  appeared,  that  although  Alzedo  made  these  deductions,  first  of  10/,,  and 
then  of  1/.  per  cent,  over  and  above  the  5/.  per  cent,  discount,  Bramley  always 
accounted  to  his  employers  for  the  whole  amount,  aAer  deducting  only  lawful 
discount  and  commission.  For  the  defendants  it  was  contended,  that  the  deal- 
ings between  the  bankrupt  (Alzedo)  and  BranUey  were  usurious ;  and  that, 
therefore,  the  assignees  of  the  former  could  not  be  entitled  to  recover  upon  the 
bills  which  he  had  discounted  upon  such  terms.  The  Lord  Chief  Justice  told 
tile  jury,  that  in  his  opinion  the  transactions  were  not  usurious  if  Bramley 
really  considered  himself  bound  in  honour  to  pay  the  debt  of  Wagstaffe  and 
Co.,  and  the  deductions  over  and  above  the  lawful  discount  were  made  in  order 
to  eSkci  that  object,  and  not  by  way  of  contrivance  to  allow  Alzedo  more  than 
U,  per  cent,  upon  the  discount ;  and  with  that  observation  he  left  the  case  to 
the  jury,  who  found  a  verdict  for  the  plaintiffs.  In  Easter  term  a  rule  nisi  for 
a  new  trial  was  granted,  on  the  ground  that  the  opinion  expressed  at  the  trial 
by  the  Lord  Chief  Justice  was  not  correct. 

The  Attorney' General- Brougham^  and  PdUock  showed  cause.  The  verdict 
of  the  jury  is  decisive  of  this  question,  for  they  have,  in  effect,  found  that  there 
was  no  corrupt  bargain  between  Bramley  and  the  bankrupt,  that  the  latter 
should  have  more  than  5/.  per  cent,  for  discounting  the  bills.  When  the  bills 
were  discounted,  Bramley  might  lawfully  pay  out  of  the  proceeds  part  of 
*4331  *^^  ^^  ^^  ^^^  person  discounting.  Neither  had  his  employer  any  thing 
-*  to  do  with  that ;  he  had  a  right  to  claim  from  the  broker  the  whole 
amount  of  the  bills,  minus  lawful  discount  and  commission  ;  and  to  that  extent 
Bramley  always,  in  fact,  accounted  with  his  employers.  If,  indeed,  the  alleged 
bargain  between  Bramley  and  the  bankrupt  had  been  a  mere  contrivance  to 
secure  to  the  latter  more  than  lawful  discount,  the  case  would  have  been  differ- 
ent ;  but  that  has  been  ne^tived  by  the  jury,  and  the  question  was  properly 
let\  to  their  decision,  IIam,mett  v.  Yea{a)^  Carstairs  v.  Stein  {h), 

T\ie  SoUcitor-General  and  Gurney  contri.     It  has  been  contended  that  the 
transaction  with  the  bankrupt  could  not  be  usurious,  because  he  did  not  receive 
more  than  af^r  the  rate  of  5/.  per  cent,  per  annum  upon  the  bills  from  the  party 
to  whom  they  belonged,  but  from  the  broker.     If  that  argument  were  valid,  no 
bargain  between  the  discounter  of  a  bill  and  the  broker  could  ever  be  usurious. 
But  the  statute  1^  Ann.  c.  16  says,  that  no  person  shall,  upon  any  contract, 
take  directly  or  indirectly,  for  the  loan  of  any  monies,  &c.  above  the  value  of 
5/.  per  cent,  for  the  forbearance  of  100/.  for  a  year,  &c.     Nothing  is  said  as  to 
the  person  from  whom  the  money  must  be  taken  to  be  within  the  statute :  it 
therefore  applies  as  strongly  to  payments  made,  or  sums  allowed  by  the  broker, 
as  to  those  made  by  his  principal.     The  party  taking  more  than  lawful  discount 
is  equally  guilty  of  usury,  whether  he  takes  it  out  of  the  pocket  of  the  principal 
or  the  agent.     But  it  is  said  that  the  excess  taken  by  the  bankrupt  was  by  way 
*4341  ^^  payment  of  *a  debt.     Admitting  that  the  broker  might  have  lawfully 
^  paid  his  own  debt  out  of  the  proceeds  of  the  bills,  this  case  is  very  dif- 
ferent.   He  was  under  no  legal  obligation  to  pay  Wagstaffe^s  debt ;  and  if  in 
order  to  induce  the  bankrupt  to  discount  the  bills  he  agreed  to  allow  dis- 

(a)  1  B.  4*  P.  144.  (£)  4  Jir.  4*  £?.  103. 
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nt  at  the  rate  of  6/.  per  cent,  per  annum, 
I.  on  the  amount  which  be  was  not  un<k 
Y  reasonabli:  construction  of  such  a  bargaii 
I  consideration  for  the  loan  of  the  money  i 
I  usurious.  There  is  no  case  to  warrant 
er  Justice,  that  if  Bramiey  thought  hitiH 
^'s  debt,  the  transaction  was  not  usuric 
sequence  of  the  opinion  so  expressed  ouj 
:re  the  facta  of  a  case  eatablish  usury,  ths 
iry  that  the  parties  meant  (o  act  legally,  J 
Young  {b). 

jotA  Tkktirdik,  C.  J.  The  question  in 
ich  the  plaintiffii  had  commenced  their  acti 
,  were  tainted  by  usury.  They  had  been 
1  broker  of  the  name  of  Bramieti,  who  bel 
resented  to  AUedo,  the  bankrupt  by  whom 
nee  of  his  having  recommended  to  the  I 
Isedo  had  discounted  bills,  but  who  faiU 
red  great  loss,  be,  Bramky,  felt  himself 

under  a  legal  obligation,  to  make  good  ill 
ed  in  order  to  ef^t  this  object  was,  thai 
e  (for  he  otherwise  would  have  done  so), 

for  him,  and  should  deduct  from  ths  sun 
h  discounts  1^.  per  cent. ;  but,  neverlhele 
per  cent,  from  the  persons  who  employe 

full  amount,  deducting  only  ordinary  inle 
ether  they  were  of  opinion  that  Bramlei/ 
igation,  intimating  to  them  as  my  opinion, 
id  under  an  idea  honestly  fomoe^  in  kia 
lorary  obligation  to  pay  the  nmney,  I  wat 
',  it  was  not  an  usurious  contract.     I  still 

himself  under  en  honorary  obligation,  th 
ieve  some  of  my  leartwd  Brotb^  are  ol 
m  difiers  from  me.  We  are  all,  however 
male  to  the  jury  my  opinion  upon  the  aub 
t  their  own  discretion,  and  to  draw  their  ( 
ought  not  to  disturb  this  verdict ;  and  thi 
which,  if  the  usury  be  established,  the  pe 
i  for  a  new  trial  must,  therefore,  be  dischi 


M  SfauU  v.  Ettdi, 


•GRBENWAY  and  another  v. 

MS  ■  verdict  in  trover  wii  obtiined  In  victitioa 
f  ihe  next  term,  bot  before  final  judgment  w« 
iisl  juHEmenI  lignrd  tfterwardi  during  Ihe  ran 
itat,  and  thst  the  debt  tberebr  created  wu  barr 

SciBi  facias  on  a  judgment  in  trover.  I 
defendant,  and  that  the  cause  of  action  in 
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to  wit,  by  the  recovery  of  the  damages  thereiD  mentioned,  fteorued  to  the  plaia* 
tiffi  before  defendant  became  bankrupt.  Replication,  that  the  said  cause  of 
action  did  not  accrue  to  the  plaintlds  by  the  recovery  of  the  said  damages  before 
the  defendant  became  bankrupt.  At  the  trial  before  Lord  Tsnierden,  C,  J.,  at 
the  latidon  sittings  after  last  Easter  term,  it  appeared  that  the  action  of  trover 
was  tried  on  the  30th  of  April  1824.  Easter  term  in  that  year  commenced 
OD  the  5th  of  May.  On  the  dth  of  that  month  the  defendant  committed  an  act 
of  bankruptcy ;  on  the  ld:h  a  commission  of  bankrupt  issued  against  him  ;  and 
on  the  18th  he  was  declared  a  bankrupt.  On  the  19th,  final  judgment  waa 
signed  in  the  action  of  trover ;  and  on  the  35th  of  November  ibl lowing,  the 
defendant  obtained  his  certificate.  For  the  defendant  it  was  objected,  that  the 
debt  waa  barred  by  the  certificate,  for  that  it  might  have  been  proved  under  the 
coninnisiion.  Lord  Tknierdefi  thereupon  directed  a  verdict  to  be  entered  for  the 
plainttfiTs,  and  that  the  defendant  should  move  to  enter  it  for  the  defendant.  In 
Trinity  term  a  rule  nisi  for  that  purpose  was  obtained,  against  which 

The  AMamey-CreHerai  and  CkUty  now  showed  cause,  and  contended,  that 

^4371  ^^^  '^^  *'  ^^  ^^  relation  of  *jud^ment8  was  often  productive  of  great 

-I  hardship,  and  ought  not  to  be  extended.    That  hitherto  it  had  only  been 

applied  to  cases  of  contract ;  and  that  the  judgment  in  this  case,  being  an  action 

of  tort,  was  distinguishable  from  that  in  Ez  parte  Bisn^h  (a). 

Campbdl^  oontrl,  was  stopped  by  the  Court. 

Lord  TsvYBRDBN,  C.  J.     I  am  of  opinion  that  this  rule  must  be  made  abso* 

lute.     At  common  law  all  judgments  related  to  the  first  day  of  the  term  in 

which  they  were  entered  up,  in  like  manner  as  all  acta  of  parliament  related  to 

the  first  day  of  the  session  in  whioh  they  were  passed.     I  take  one  reason  for 

this  to  have  been,  that  there  was  not  any  mode  of  ascertaining  the  precise  time 

at  which  judgments  were  signed.     By  the  statute  of  frauds  this  rule  of  law  was 

aiteied  for  one  purpose,  and  now  the  Court  can,  for  that  purpose,  ascertain  and 

notiee  the  time  when  judgments  are  actually  signed.     So,  if  by  the  words  of  an 

act  of  parliament,  the  commencement  of  its  operation  is  confined  to  a  particular 

day,  that  may  he  noticed  by  the  Court.    But  with  the  exception  of  those  instances 

the  old  rale  of  relation  still  prevails.     Nor  does  it  work  any  injustice ;  for  if  the 

certificate  is  a  bar  to  the  aolioo,  it  follows,  as  part  of  the  same  rule,  that  the 

creditor  might  hove  proved  his  claim  under  the  oommissioa  against  his  debtor, 

Batlbt,  J.     The  judgment  for  damages  in  an  action  of  trover  cannot  he 

distinguished  from  a  judgment  in  an  action  of  assumpsit  brought  to  recover 

*4S81  "■^'^^'^^'^^^  ^damages.    The  present  case  is,  therefore,  precisely  simi- 

•1  lar  to  Bz  parte  Birch:  and  the  creditor   having   had  the  power  to 

prove  under  the  commission,  is  barred  by  the  bankrupt*s  oertificate. 

Rule  absolute. 

ia)  4J9.4'a  880. 


REX  9.  The  Inhabitants  of  Fylingdales.     i^.  Ifi. 

^^^Mre  m  mapstrate  firetented  m  road  in  the  township  of  P.,  ''upon  the  information  npon 
«tk  of  A.  jS.»  sarveyor  of  the  hii^hwayt  for  the  township  of  C,  which  is  thirty-five  miles 
distait  from  the  township  of  F.,"  &c. :  Held,  in  arrest  of  judgment,  that  this  presentment 
wu  Wd ;  for  that  it  did  not  appear  that  the  information  vpon  oath  was  given  to  the  pro* 
MQtiag  magistrate,  and  the  sarveyor  of  the  highways  in  C  had  no  authority  under  the  13 
0»  3,  c.  78,  #.  41,  to  give  informatioa  as  to  the  road  in  F. 

A  EOAD  in  the  townahip  of  Fi/Hngdales,  in  the  North  Riding  of  the  county 
of  Y»rky  was  presented  in  the  folJowing  form :— *  <<  /,  19C>  one  of  the  justices, 
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nets  done,  and  of  a  promiac  by  the  d 
D  the  omission  complained  of  rested  w 
^tiUock  (ood  Fatteson  woa  with  him),  ( 
lOrd  TBNTBBDKn,  C.  J.  It  \a  a  very  ii 
ike  care  that  an  attorney  shall  Tairly  i 
nt.  Here  an  ottorney  was  employed  I 
gnee  of  an  insolvent  debtor.  Il  was  pa 
assignee,  that  if  he  proceeded  in  an  s 
rs,  he  would  be  liable  to  pay  the  costs 
it  being  the  duty  of  the  attorney,  the 
lolion  to  recover  the  amount  of  his  bill 

to  show  affirmatively  that  be  has  don 
itber  it  lies  uprai  the  client  to  show  ne| 
duty)  [  think  that  the  aflinnntive  proof 

in  order  (o  sustain  this  action,  he  oug 
act  required  to  be  dozie,  In  order  to  i 

Iatlkt,  J.  Hmplar  v.  IfLaeUan  Ji 
here  it  was  not  impassible  *that  the  A 
i,  receive  benefit  from  the  work  of  the : 
appears,  the  defendant,  through  the  pi 
eing  reimbursed  the  eipensea  incurred 
le  expenses  out  of  the  inscdvent's  efiec 
luch  steps  as  are  required  by  the  slati: 
rge  in  the  bill  for  alletiding  a  meeting 
ks  know  that  any  such  meeting  had  la 
loLKovD,  J.  It  was  the  attorney's  dul 
night  sustain  though  a  neglect  of  the 
Die,  Of  to  appriw  him  that  he  ran  ihe 


hRLBS  A8HBY  v.  ANN  ASHBY 

and  Executor  of  CHARLE 


r,  upon  in  tcrouat  stated  with  him  or 
ble.  That  a  count  fm  money  paid  bj  pUlnti 
joiaed  with  loch  a  couat  on  an  iccoudI  ttat 

sauxpiir.  The  Arst  count  of  (he  dec 
^Irix  and  executor,  were  indebted  to  tl 
be  plaintifT  paid,  laid  out,  &c.  to  and  i 
nitrix  and  executor,  at  their  request.  A 
ants,  as  executrix  and  executor,  promif 
sum  of  500/.  Second  count  stated  tha 
^utor,  were  indebted  to  the  plaintiff  in  i 
ndants,  as  such  executrix  and  execute 
he  plaintiff ;  and  being  so  indebted,  tf 
tutor,  promised,  &c.  Third  count,  tt 
mtrix  and  executor,  accounted  with  tl 
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other  sams  of  money  from  the  defendants,  as  such  executrix  and  executor  as 
aforesaid,  to  the  plaintiff  before  that  time  due  and  owing.  And  upon  that  ac- 
count  the  defendants,  as  such  executrix  and  executor,  were  found  to  be  indebted 
to  the  plaintiff  in  the  further  sum  of  500/.  And  being  so  found  indebted,  they, 
the  defendants,  as  executrix  and  executor  as  aforesaid,  in  consideration  thereof, 
promised,  &c.     Breach,  non-payment.     Demurrer  and  joinder. 

MiUer  in  support  of  the  demurrer.  There  is  a  misjoinder  of  counts,  because 
the  first  and  second  counts  charge  the  defendants  personally,  and  will  sustain  a 
judgment  de  bonis  propriis  only ;  whereas  the  third  count  charges  them  in  their 
representative  character,  and  will  require  a  judgment  de  bonis  testatoris.  There 
is  no  case  in  which  it  has  been  expressly  decided,  that  a  count  ihr  money  paid 
to  the  defendant's  use  as  executor  will  charge  him  de  bonb  testatoris,  but  Rose 
T.  Bowler  (a)  and  Powell  v.  Graham  (b)  ane  authorities  to  show,  that  an  action 
against  an  executor  fbr  money  lent  to  htm  as  executor  will  not  warrant  a  judg- 
*4461  ivient  de  bonis  testatoris.  *There  is  no  difference  between  the  case  of  a 
^  -I  loan  of  money  to  an  executor,  to  be  applied  by  him  to  the  purposes  of 
hn  testator's  estate,  and  a  payment  of  money  at  an  executor's  request  fbr  the 
purposes  of  the  estate.  The  principle  to  be  collected  from  the  cases  is,  that  an 
executor  cannot,  afler  the  death  of  his  testator,  enter  into  a  contract  to  bind  his 
estate.  Now,  hare,  the  count  for  money  paid  raises  a  new  cause  of  action  not 
existing  at  the  time  of  the  death  of  the  testator,  and  founded  on  a  contract  made 
by  the  executrix  and  executor.  In  Wigky  v.  Aihion  (c)  it  was  held,  that  a 
count  in  assumpsit  against  husband  and  wife,  who  was  administratrix  with  the 
will  annexed,  upon  promises  by  the  testator  to  pay  rent,  could  not  be  joined  with 
counts  upon  promises  by  the  husband  and  wife  as  administratrix,  for  use  and 
occupation  by  them  after  the  death  of  the  testator,  the  defendants  in  the  one  case 
^Qg  personally  liable,  in  the  other  only  to  the  extent  of  assets.  So  in  Childs 
T.  Monins{d)f  it  was  held  that  executors  were  liable  personally  on  a  promissory 
note  drown  by  them  as  executors,  because  it  was  a  new  contract  on  their  pari 
to  which  their  testator  was  no  party.  Then  as  to  the  second  count.  Rose  v. 
Bowler  (e),  Jennings  v.  NetOTnan  (/),  Brigdon  v.  Parkes  {g\  JFowell  v.  G/a-. 
kain{h)y  2  Wms.  Sound,  117  ^,  establish  clearly,  that  that  count  charges  the 
executors  in  their  personal  character,  and  warrants  a  judgment  de  bonis  pro- 

Jessopp  contri.    The  plea  of  plene  administravit  might  be  pleaded  to  all  the 

^4471  ^^"'^^'f  ^^^  ^^®y  would  all  warrant  *a  judgment  de  bonis  testatoris.     It 

-'  was  decided  in  Ord  v.  Rnttnck  (t),  that  a  count  on  a  promise  to  the 

j^iatiflTas  executrix  fbr  money  paid  by  her  to  the  defendant^  use,  may  be  joined 

with  another  count  on  promises  to  the  testator,  and  the  same  rule  ought  to  apply 

ia  actions  against,  as  well  as  by  executors.     That  case,  therefore,  shows  that 

the  first  count  may  charge  the  defendants  in  their  representative  character.    The 

second  count  also  may  be  joined  with  the  third,  for  although  there  is  an  apparent 

ooDtradiction  in  the  cases  upon  this  subject,  and  in  some  of  them,  where  the 

defendant  has  been  charged  on  promises  made  by  him  as  executor,  he  has  been 

held  to  be  liable  de  bonis  propriis,  yet  Oibbs^  C.  J.,  in  PoiffeU  v.  Oraham  says, 

that  M  a  count  on  a  promise  by  the  defendant  as  executor,  has  no  force  further 

to  charge  the  defendant  than  a  count  on  a  promise  of  the  testator  ;^  if  so,  the 

lecond  count  in  the  present  case  will  only  charge  the  assets  of  the  testator,  and 

nay  be  joined  with  the  others. 

Lord  Tbnterdex ,  C.  J.  I  am  of  opinion  that  the  judgment  in  this  case  must 
be  for  the  defendant.  There  is  no  doubt  as  to  the  count  on  the  account  stated, 
that  a  plea  of  plene  administravit  would  be  a  good  plea,  and  that  the  only  judg- 
ment which  could  be  given  in  favour  of  the  plaintiff,  would  be  a  judgment  de 

(a)  1  B.  Bl.  109.  H)  7  TaMni.  SSI.  (e)  3  B,  ^  A.  101. 

(«*)  2  Bro.  Ir  B.  460.  («)  I  B,  Bl.  108.  (/)  4  T.  R.  347. 

(«)  ^B.lfP.  4^.  (A)  7  Taunt.  ^80.  (»)  3  East,  104. 


ASHBY  V.  ASHBY.     M 

teatsloria.     As  to  the  counl  fur  money 

is  iinnecessaTy  to  pronounce  any  decisi 
clearly  establish  that  the  counl  Tor  mat 
I  with  counts  against  a  party  in  hia  charoi 
lunl  for  money  had  and  received  is  *treal 
i  on  the  executor.     If  the  matter  were  q 

not  be  as  well  to  hold  that  a  plaintiff 

money  as  an  act  done  by  the  defendant 
is  chance  whether  he  would  get  paid  out  ( 
Lrcat  it,  then  he  must  show  (hat  the  mone; 
se  he  was  executor.  But  the  counl  for  mc 
charge  on  the  executor,  to  which  plene  ad 
lich  the  judgment  must  be  do  bonis  propi 

being  ufa  contrary  character,  it  appears 
inseqiienily  that  there  must  be  judgment  t 
«  some  doubt  on  the  first  count,  the  stn 
■at  count  is  good  as  against  an  executor ; 
istravil  to  it,  and  that  the  judgment  shoul 
f LBV,  J.  I  do  not  know  how  to  get  over  tl 

by  those  authorities,  I  should  have  thoug 
3d  the  defendanta  in  their  character  of  < 
oneorthemwBsrighllysorramed.  There 
le  entitled  at  his  option  either  to  sue  the  ] 
ive  character.  And  where,  as  in  this  cas> 
fendunts  in  the  latter  character,  if  the  i 

right  binding  the  assets  of  the  testatt 
y  that  they  might  be  joined.     In  the  firs 

tis,  the  money  is  stated  to  have  been  paid  I 
Ibndants,  as  executor  and  executrix  of  the 
fTlias  paid  it  not  on  the  personal  account 

for  them,  because  they  were  executor  ant 
release  ofsomcthing  which  otherwise  woul 

testator.  I  think  that  the  plaintilf,  havi 
fendants,  as  executor  and  executrix,  has 
;nt,  belonged  to  the  person  to  whom  it  w 
s  plaintiff)  may  charge  the  assets  of  the  tc 
wo  persons  are  jointly  bound  as  sureties, 
ged  to  pay  the  whole  debt.     If  the  decea 

have  sued  him  for  contribution  in  an  actii 

tied  to  sue  the  executor  of  the  deceased  1 

A  plaintiff  in  many  instances  may  hi 

It  the  assets  rather  'lian  against  the  ex« 

individnal  capacil  /  may  be  insolvent ; 
lave  assets  adequabj  to  answer  any  claii 
use  as  executor,  justice  requires  that  the 
should  have  th<i  liberty  of  looking  to  the 
laracter.  The  second  count  is  for  mor 
Its  as  executor  and  exepulrix.  That  I 
in  conw'quence  of  'their  being  executor 

not  otherwise  have  come  into  their  hi 
Suppose  a  bill  payable  to  the  testat 
y,  hair  the  amount  applicable  to  the  per 
lalf  to  be  paid  over  by  him  to  some  othei 
lotor  dies,  and  his  executor  receives  the  n: 
ve  received  advice  as  to  the  mode  in  wl: 
I  applied  it  in  the  ordinary  course  of  admii 
individual  capacity,  and  it  would  be  bar 
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cunistances,  should  not  have  his  election  to  be  paid  out  of  the  funds  of  the  testa- 
tor. If  the  question,  therefore,  were  new,  I  should  be  disposed  to  think  that  an 
action  for  money  had  and  received  by  the  defendant  in  his  character  of  executor, 
might,  at  the  election  of  the  party  for  whose  benefit  it  was  received,  charge  the 
assets  of  the  testator,  and  might,  therefore,  be  joined  with  other  counts  of  that 
description.  How  a  court  of  error  will  deal  with  a  case  of  this  description,  I 
can  form  no  judgment.  But  the  authorities  on  the  point  are  certainly  so  strong, 
that  I  feel  myself  bound  by  them,  and,  therefore,  concur  in  the  judgment  of  the 
rest  of  the  Court,  not  because  my  reason  is  convinced,  but  because  I  feel  myself 
bound  by  those  authorities. 

HoLKOYD,  J.  It  appears  to  me  clearly  established  by  the  authorities,  that 
the  difierent  counts  in  this  declaration  cannot  be  joined.  The  second  count  is 
framed  on  a  cause  of  action  arising  wholly  in  the  time  of  the  executors  ;  it  is 
*4511  ^^  money  had  and  received  by  them  to  *the  use  of  the  plaintiff.  If  that 
-■  be  the  plaintiflTs  money,  he  is  entitled  to  it,  whether  there  be  assets  or 
not,  and  whether  the  executor  and  executrix  have  or  have  not  applied  to  other 
purposes  the  money  which  was  received  to  the  plaintifTs  use.  If  that  count 
had  stood  alone  in  the  declaration,  charging  the  defendants  as  executor  and  exe« 
cutrix,  the  plaintiff  might,  according  to  the  authorities,  have  had  judgment 
generally  against  them,  which  would  be  de  bonis  propriis,  and  not  de  bonis  tes« 
tatoris.  If  that  be  so,  then  the  only  remaining  question  is.  Whether  the  other 
counts  are  of  a  similar  description  ?  It  is  quite  clear,  that  on  the  third  count 
the  only  judgment  that  could  be  given  would  be  de  bonis  testatoris.  That  count 
being  on  an  account  stated  of  money  due  and  owing  from  the  defendants,  as 
executor  and  executrix,  the  only  proof  admissible  in  support  of  the  cause  of 
action  stated  in  that  count  would  be,  an  account  stated  respecting  debts  due 
from  the  testator  himself.  As  to  the  first  count,  there  may  be  some  doubt.  I 
however  think,  that,  upon  the  authorities  cited,  tho  judgment  on  that  count  might 
be  de  bonis  testatoris. 

LiTTLEDALB,  J.     There  may  be  some  doubt  as^to  the  first  count  of  this  de* 
claration ;    for  although,  generally  speaking,  plene   administravit  cannot  be 
pleaded  to  a  charge  subjecting  a  defendant  to  a  personal  liability,  yet  a  case 
may  be  put  where  an  action  may  be  brought  by  a  plaintiff  against  a  defendant 
in  his  character  of  executor,  for  money  paid  to  his  use.     Suppose  that  a  plain- 
tiff had  become  bound  jointly  with  a  testator,  and  aAer  his  death  had  paid  the 
whole  debt ;  I  should  think  that  an  action  against  the  executor  for  money  paid 
*4521  ^^  *^^^  ^^  might  be  supported,  and  that  the  plaintiff  would  be  entitled  to 
-*  judgment  de  bonis  testatoris.     As  to  the  third  count,  there  can  be  no 
doubt  that  it  charges  the  defendants  in  their  representative  character,  and  that 
the  plaintiff  is  entitled  to  have  judgment  de  bonis  testatoris.     The  question  for 
us  mainly  arises  on  the  second  count,  in  which  the  defendants  are  charged  with 
baring  received  money  in  their  character  of  executor  and  executrix.     The  ques- 
tion is,  Whether  that  makes  the  defendants  liable  in  their  representative  cha- 
racter, so  as  to  warrant  a  judgment  de  bonis  testatoris.     All  the  authorities 
show  that  such  a  count  only  makes  the  defendant  liable  personally  ;  and  it  ap- 
pears to  me,  that  if  the  case  were  perfectly  new,  that  would  be  the  correct  view 
of  the  law  upon  the  subject.     Upon  the  death  of  a  testator  an  executor  is  bound 
^  pay  his  debts  in  a  certain  order ;  first,  debts  due  to  the  crown,  then  judgment 
<^bts,  then  specialty  debts,  and,  lastly,  debts  on  simple  contract.     But  these  last 
must  be  debts  of  the  testator.     In  this  case  there  never  was  any  simple  contract 
a«bt  owing  from  the  testator.     The  debt  stated  in  the  declaration  is  a  debt  con- 
tra^  by  the  defendants,  in  their  character  of  executor  and  executrix,  by  their 
having  received  a  sum  of  money  to  be  paid  over  to  the  plaintiff.     That  is  a 
^  not  contemplated  by  the  law  in  the  rule  laid  down  as  to  the  order  in  which 
<febtg  arstobepaid*     If  the  testator  in  his  lifetime  had  been  indebted  to  the 
plaintiff  for  money  had  and  received  to  his  use,  there  would  not  be  any  specific 
appropriation  of  the  money  so  received  to  the  plaintiff's  use ;  but  that  money, 

S 


Beste  e.  BiDoooD. 

:  death  of  the  testator,  would  have  gor 
nust  have  bceo  paid  out  of  those  TudcIb 
ecutor  receives  'mooey  to  the  uae  of 
ea  as  a  apeciflc  appropriation  of  that  hk 
e,  in  hi*  individual  capacity,  must  be  lii 
ilhing  to  do  with  the  accounts  of  the  te« 
iD  that  the  second  count  cannot  be  jc 
tent,  therefore,  niuat  be  for  the  dafeDdai 


JOSEPH  BEETE  v.  HENRY  FISH 

'  &  contract  wa»  mads  for  the  ule  of  in  atai 
thii  ihould  be  p*id  by  tnitilmenti  it  eerlai 
r.  per  cent,  per  innDm;  ftnd  promiinry  note* 
le  jnMKlmenta  and  thit  which  wu  called  in 
idered  aa  the  purcbaie-moncf  of  the  eatate,  a 

iDKFsiT  on  (he  following  promissory  nc 

the  Ist  Ju/y  1835,  we  promise  to  pay  t 
ninistrators,  a',  the  house  of  Messrs.  i 
Ihc  sum  of  3088/.  fur  value  received,  { 
led,  as  expressed  and  specified  in  agc« 
itioti  Melen  Meer  Zorg,  in  the  colony  i 


the  general  issue.  At  the  trial  befc 
/hall  sittings  before  Michaelmat  term 
iff,  subject  to  the  opinion  of  this  Court 
e  note  in  question  was  signed  by  the  d 
oane,  but  anerwards  changed  it  to  Bid{ 
'the  other  maker  of  the  promissory  note 
ed  before  the  commencement  of  the  Bi 
ated  for  payment  on  the  day  it  became 

Tttine,  and  Co.  of  Idverpoolf  mention 
efnsed. 

e  agreement  referred  to  in  the  note,  and 
j  between  the  parties  at  the  time,  were  : 
e  former  recited  "  that  Joseph  Beete  hs 
fo/in  Newton  for  the  absolute  sale  to  hi 
if  him  the  said  Joseph  Becte,  of  and  ii 
,  and  (he  lands  in  Moiseronie,  and  al 
urc,  cattle,  and  other  appurtenances, 
I  and  utensils,  and  all  cofTee  and  other  i 
denomination  soever,  thereunto  belongi 
in  whatever,  at  or  for  the  price  or  sum  o 
im  (being  the  balance  of  an  account  all 
h  Beete  and  John  Newton,  aod  intendet 
's  signing  the  special  power  of  Bitora 
mm  of  ie,000;.,  together  with  inlenwt  i 
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added  thereto  for  the  time  they  have  to  run,  and  which  are  wrote  ond  stated 
at  the  foot  of  these  presents,  and  to  be  dated  respectively  the  10th  day  of  this 
instant  nnonth  of  March^  and  delivered  to  the  said  Joseph  Beete  upon  his  sign- 
ing and  delivering  the  said  special  power  of  attorney,  are  to  be  in  full  of  the 
^ittert  *8aid  purchase-money ;  and  the  said  John  Newton  hath  agreed  to  pur* 
•■  chase  of  the  said  Joseph  Beete  his  the  said  Joseph  Beete'^s  undivided 
moiety  or  half  part  of  and  in  the  said  plantation*lands,  buildings,  cultivation, 
slaves,  furniture,  cattle,  stock  in  hand,  and  every  thing  thereunto  belonging  and 
befein before  mentioned,  the  property  of  the  said  Josepii  Beete^  at  or  for  the  said 
price  or  sum  of  16,000/.,  to  be  paid  at  the  times,  including  the  said  interest  to 
be  added  thereto,  by  the  instalments,  and  in  the  manner  specified  in  the  said 
several  promissory  notes  stated  at  the  foot  of  these  presents,  as  agreed  upon 
between  the  said  Joseph  Beete  and  John  NetctonJ*^  The  agreement  then  con* 
tained  a  declaration  that  plaintiff,  for  the  considerations  therein  mentioned,  did 
sell,  &c.  (the  premises  thereinbefore  specified)  to  John  Newton  ;  and  he  thereby 
agreed  to  execute  on  the  10th  of  March  (the  date  of  the  note)  a  power  of  attor*> 
ney  to  A.  B,  and  C,  to  pass  a  legal  transport  of  the  estate,  &c.  to  Newton^ 
according  to  the  existing  laws  of  the  colony.  At  the  foot  of  the  articles  of 
agreement  there  was  the  following  memorandum,  signed  by  the  plaintiff:  "  I, 
the  undensigncd  Joseph  Beete^  do  liereby  acknowledge  to  have  received  of  and 
from  the  said  John  Newton  the  seven  several  promissory  notes  hereinafter  men* 
tioned,  respectively  signed  by  the  said  John  Newton  and  Henry  FMier  Sloane^ 
being  the  amount  of  the  said  sum  of  16,000/.,  the  money  agreed  upon  for  the 
said  purchase,  and  the  balance  of  the  said  account  stated  between  them,  the  said 
Joseph  Beete  and  John  Newton^  as  aforesaid,  together  with  interest  on  the  said 
turn  of  16,000/.  added  thereto  for  the  time  the  respective  bills  have  to  run,  making 
ID  the  whole  principal  and  interest  20,800/.,  that  is  to  say,'*  (copies  of  the 
*4561  P'^'^issoi'y  notes  were  then  added).  The  account  stated  between  *the 
J  parties  debited  John  Newton  with  25,000/.,  "  the  sum  which  he  agreed 
to  pay  for  the  plaintiff's  interest  in  the  Meten  Meer  Zorg  plantation,"  and  then 
gave  credit  for  several  sums  of  money  amounting  in  the  whole  to  9,000/.,  and 
the  balance  in  favour  of  the  plaintiff  was  stated  at  16,000/.  The  interest  mem 
tioned  in  the  several  promissory  notes  set  forth  at  the  foot  of  the  agreement  (of 
which  the  note  in  question  was  the  fourth)  was  after  the  rate  of  6  per  cent,  per 
annum,  being  the  legal  interest  for  money  in  the  colony  of  Demerara. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  transaction  was 
or  was  not  usurious. 

Armstrong  for  the  plaintiff.     There  is  nothing  usurious  in  the  contract  between 

these  parties.     The  statute  12  Anne^  c,  16,  applies  only  to  the  loan  or  forbear* 

ancc  of  money ;  Barclay  v.  Walmdty  (a)  ;  whereas  the  contract  in  this  case 

was  for  the  sale  of  an  estate  at  a  certain  price,  to  be  paid  by  instalments.     It  is 

true,  that  the  estimated  value  of  the  estate,  if  paid  for  immediately,  was  16,000/. ; 

but  that  did  not  make  it  usurious  to  contract  for  a  price  to  be  paid  at  a  future 

period,  which  exceeded  the  16,000/.  and  5  per  cent,  interest.     If,  indeed,  the 

transaction  were  colourable,  the  imputation  of  usury  might  be  established ;  but 

there  is  no  doubt  that  a  real  sale  of  the  estate  was  intended,  and  the  mode  of 

calculating  the  price  will  not  make  the  contract  usurious ;  Flayer  v.  Edwards 

(ft),  They.  Brown  (c).     No  question  could  have  arisen  but  for  ihe'woT^ interest 

iotrodaced  into  the  agreement ;  that,  however,  will  not  make  illegal  a  bargain 

*45T1  ^^^^  ^^  ^^  substance  legal.     The  sale  was,  *in  fact,  made  for  the  promb* 

^  sory  notes.   The  only  forbearance  of  money  would  be,  of  the  sums  secured 

by  the  notes  after  they  became  due  ;  for  such  forbearance  no  amount  of  interest 

WM  expressly  reservcxl,  the  notes  would,  therefore,  bear  legal  interest  only  ;  and 

tbi?.  circumstance  completely  distinguishes  the  present  case  from  that  of  Dewa^ 

(a)  4  Eaat^  55.  (A)  1  Cowp,  112.  (c)  Holty  N.  P.  C.  295 
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▼.  Span  (a),  where,  for  the  purchase-money  of  an  estate,  a  bond  bearing  6  per 
cent,  interest  was  given. 

PcUteson  contri.  The  note  upon  which  this  action  is  brouG;ht  was  given  in 
performance  of  an  usurious  agreement.  It  is,  upon  the  face  ol*  it,  expressed  to 
be  "  for  value  received  in  second  instalment,  with  interest  included,  as  expressed 
and  specified  in  agreement  for  sale,"  6ic,  Looking  at  that  agreement,  it  appears 
that  the  consideration-money  to  be  paid  for  the  estate  was  16,000/. ;  and  it  was 
further  agreed,  that  it  should  bear  interest  at  6  per  cent.,  up  to  certain  future 
days  appointed  for  payment  of  the  principal  sum.  A  power  of  attorney  was  to 
be  given  for  the  immediate  transfer  of  the  estate ;  it  must,  therefore,  be  taken, 
that  the  sum  of  16,000/.  then  became  due,  and  that  the  further  sums  agreed  to 
be  paid  were  for  the  forbearance  of  the  16,000/.  If  so,  the  bargain  was  clearly 
usurious,  for  notes  were  given  for  sums  greatly  exceeding  the  principal  sum  due, 
together  with  lawful  interest  up  to  the  time  to  which  payment  was  deferred.  It 
appears,  also,  by  the  account  stated  between  the  parties,  that  the  value  of  the 
estate  was  computed  at  25,000/. ;  then  credit  was  given  for  certain  items  of  cash, 
amounting  to  9000/. ;  *the  remaining  16,000/.  must,  therefore,  have  t^m^q 
been  considered  as  a  cash  balance  then  due,  and  the  further  payments  *- 
could  only  be  made  for  tlie  forbearance  of  that  sum.  The  case  of  Flcyer  r, 
Edwards  was  very  different ;  there  goods  were  actually  sold,  to  be  paid  for  at 
a  certain  time;  there  was  no  engagement  by  the  seller  to  grant  any  forbearance, 
and  the  larger  price  which  the  buyer  was  aflerwards  to  pay,  in  case  he  mado 
default,  was  considered  as  a  penalty.  In  that  case,  too,  the  Court  placed  somo 
reliance  upon  the  usage  of  the  particular  trade — a  doctrine  which  it  appears  very 
difHcult  to  support.  [Bayley^  J.  When  did  the  money  become  due  which  you 
say  was  forborne  by  the  plaintifi*?]  Immediately  on  the  settlement  of  the  account, 
and  the  transfer  of  the  estate:  the  plaintiff  might  then,  but  for  the  promissory 
notes,  have  maintained  an  action  for  the  amount. 

Lord  Tenterdeic ,  C.  J.  The  case  which  is  now  presented  to  the  considers* 
tion  of  the  Court,  arises  out  of  a  contract  for  the  sale  of  an  estate,  and  not  for 
the  loan  of  money.  The  agreement  was  founded  partly  upon  what  was  con- 
sidered the  present  price  of  the  estate,  and  partly  upon  what  was  considered  its 
price  if  paid  for  at  a  future  day.  The  only  difRculty  has  been  occasioned  by 
calling  the  diflerence  between  these  two  prices  interest ;  but  it  is  our  duty  to 
look,  not  at  the  form  and  words,  but  at  the  substance  of  the  transaction ;  and 
as,  on  the  one  hand,  we  should  not  pay  attention  to  the  words  of  the  contract,  if 
the  substance  of  it  went  to  defeat  the  provisions  of  the  statute  of  the  12  Anney 
c.  16,  so,  on  the  other  hand,  we  ought  not  to  rely  upon  the  words,  so  as  to  de- 
feat the  contract,  if  in  substance  the  ^transaction  was  legal.  It  appears  r«jEA 
to  mr:,  «.idt  in  substance  this  was  a  contract  for  the  sale  of  the  estate  at  *- 
the  price  of  20,800/.,  to  be  paid  by  instalments  ;  in  that  there  was  no  illegality. 
The  defense  set  up,  therefore,  fails,  and  the  postea  must  be  delivered  to  the 
plaintiff. 

Postea  to  the  plaintiff*. 

(•)  3  7.  JR.  43& 
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CLEMENT  V.  FISHER,     Nov.  21. 

(In  Error.) 

I^liratmi  stated,  that  defendant,  contriving,  Stc.  did  print  and  puMith  of  and  concerning 
tlie  plaintiff  a  libel  containing  the  false  and  scaadaloas  matter  Ibllowinc,  without  alleging 
that  that  matter  was  of  and  concerning  the  plaintiff,  and  then  set  out  the  libel,  which,  on 
the  ^e  of  it,  did  not  manifestly  appear  to  relate  to  the  plaintiff,  and  there  was  no  innu- 
eado  to  connect  it  with  the  plaintiff:  Held,  upon  writ  of  error,  that  the  count  was  bad. 

Thr  wu  a  writ  of  error  from  the  Court  of  Common  Pleas,  The  first  count 
af  the  dedaratioo  stated,  that  on,  &c.  at,  d&c.  one  /.  J.  Stockdale^  falsely, 
vickedlj,  and  maliciously  did  print  and  publish  of  and  concerning  the  plaintiff, 
a  false,  scandalous,  malicious,  and  defamatory  libel,  containing,  amongst  other 
things,  the  false,  scandalous,  malicious,  defamatory,  and  libellous  matter  (oHow- 
ing,  of  and  concerning  the  plaintiff,  that  is  to  say,  &c.  It  then  set  out  the  libel 
published  by  StackdaJe^  which  imputed  gross  misconduct  to  the  plaintiff,  and 
fhea  stated,  "  that  in  Hilary  term  in  the  6  &  7  G.  4,  the  plaintiff  below  brought 
his  ac!ioo  against  SUockdale  for  publishing  that  libet,  and  obtained  a  verdict  and 
judgment  for  700/.  damages ;  that  the  defendant  well' knowing  the  premises,  but 
contriving,  dec  to  injure  the  plaintiff  in  his  good  name,  and  to  cause  it  to  be 
believed  that  the  said  libel  was  true,  heretofore,  to  wit,  on,  dec.  at,  d:c.  falsely 
aod  maliciously  did  print  and  publish  of  and  concerning  the  plaintiff,  and  of  and 
^4601  ^^^^^^S  ^^  ^^  libel,  and  of  and  concerning  the  said  *verdict,  a  cer« 
-'  tain  false,  scandalous,  malicious,  and  defamatory  libel,  containing  the 
false,  scandalous,  malicious,  defamatory,  and  libellous  matter  following ;  that  is 
to  say.**  It  then  set  out  the  libel,  upon  which  no  question  turned.  The  second 
count  stated,  *'  that  the  defendant  further  contriving,  &c.  on,  &c.  at,  &c.  falsely, 
vickediy,  and  maliciously  did  print  and  publish  of  and  concerning  the  said  plain- 
tiff)  and  of  and  coiioerning  the  said  first-mentioned  libel,  and  of  and  concerniiig 
the  said  verdict,  a  certain  other  false,  scandalous,  malicious,  and  defamatory 
libel,  containing,  among  other  things,  the  false,  scandalous,  malicious,  defama- 
tory, aad  libellous  matter  following,  that  is  to  say."  It  then  set  out  the  libel, 
which  purported  to  be  a  dialogue  between  StockdcUe  and  a  person  named  JETar* 
rieitt.  There  was  no  innuendo  showing  that  it  related  to  the  plaintifiT,  nor  did 
It  afipear  from  the  subject-matter  to  relate  to  him,  nor  did  it  appear  necessarily 
to  rdate  to  the  libel  in  the  first  count ;  but  it  alleged,  that  it  would  be  hard  to 
pay  for  truth,  and  that  all  which  Harriette  had  written  was  in  substance  true. 
The  delendant  below  pleaded  not  guilty.  At  the  trial  the  jury  found  a  general 
verdict  for  the  plaintiff,  with  thirty  pounds  damages  ;  and  judgment  having  been 
eatered  up  for  the  plaintiff  generally  on  all  the  counts,  the  record  was  removed 
into  this  Court  by  writ  of  error,  and  on  a  former  day  in  this  term  the  case  was 
»rgucd  by 

^aU  for  the  plaintiff  in  error.  The  second  count  is  bad,  and  the  damages 
l^nng  general,  the  judgment  must  be  reversed.  The  second  count  alleged,  that 
the  defendant  **  published  of  and  concerning  the  plaintiff  a  libel  containing  tho 
*4611  ^^  ^^^  scandalous  matter  following.'^  *The  libel  was  then  set  out ; 
^  but  it  was  not  any  where  alleged  that  the  matters  in  the  libel  were  oif 
and  eoocenung  the  plaintiff,  nor  did  it  appear  by  the  subsequent  matter,  nor 
vas  there  any  innuendo  to  connect  the  libellous  matter  with  the  plaintiff.  Now, 
although  the  defendant  may  have  published  a  libel  concemiiig  the  plaintiff,  it 
^^^  DQl  follow  that  the  libel  set  out  was  concerning  the  plaintiff  That  ought  to 
«ppeir  either  by  averment  or  from,  the  libel  itself.  He  cited  Rex  v.  Marsden 
(«))  Tke  King  ▼.  AlderUm  (6),  jdinson  v.  Ayhner  (c),  Lowfidd  v,  Bancrtfi 

M  4  ilf.  4-  5.  164.  (6)  Safftry  280.  (r)  Cro.  Joe.  196. 

?ot.  XlVw— 27  S  ♦ 


3tO  Kex  v.  Sohertoi 

a),  jfS«  King  v,  Iiortie{b),  Hawket  v. 
tpon  the  Cute  for  Defamation,  G.  7. 

Manning  contri.  The  declaration  si 
ibd  of  and  concerning  the  plaintifT  In  R 
he  libd  was  published  of  and  concerning 
■een  bad  on  special  demurrer,  for  not  slnti 
onccrning  the  plaintifT,  but  is  good  alter  < 
ecovered  a  verdict  unless  it  had  been  pro< 
o  him,  Stennel  v.  J£jgg{d),  Skinner  v. 

Lord  Tentebmn,  C.  J.  We  are  of  < 
The  first  count  of  the  declaration  states,  ll 
igainst  *one  Stockdak  for  a  libel,  and  o 
Litd  that  the  defendant  contriving,  Ace.  to  i 
t  to  be  believed  that  the  libel  was  true,  pi 
ilT  a  libel,  which  is  set  forth  in  that  count, 
lecond  count  then  proceeds  thus :  "thepli 
iirther  contriving  and  intending  as  aforesi 
lie.  did  print  and  publish  of  and  concernii 
aid  first- mentioned  libel,  and  ofand  cone 
iilse,  scandalous,  malicious,  and  defamalot 
be  false,  scandalous,  malicious,  defamator 
o  say,"  without  alleging  that  Ihal  particuli 
vards  set  out,  was  nwtter  ofand  conceminf 
lot  have  been  necessary  if  there  had  bee 
;learly  applied  to  the  plaintifT,  or  any  disti 
natter,  or  if,  upon  the  perusal  of  the  n>attcr 
t  related  to  the  libel  in  respect  of  which 
3ut  looking  at  the  libellous  matter  set  oi 
:cr3  of  Mr.  StockdaWt  name,  and  the  na 
Jiat  it  would  be  hard  to  pay  (or  trulh,  and 
en  was  in  substance  true.  Now,  upon  re 
mpossible  to  say  that  it  has  any  relation 
There  is  no  averment  that  the  particular  i 
:ifr,  or  any  innuendo  showing  that  it  relate 
.n  the  matter  itself  manifestly  showing  tl 
arp,  therefore,  of  opinion,  that  the  count  i 
LIk  ludgment  must  be  reversed,  and  a  vei 
Judgment  of  the  Court  of  Commoi 
awarded. 


REX  V.  MARY  SOM 

An  Indictment  eharg«I  thit  A.  B.,  on,  &e.  be 
be.  one  koI<I  ■''"!<  f"-  *^"^  ■'"^  'I"'*  bein 
IRKhIi  and  cbattcli.  reloniowly  did  deali  H< 
Uut  .1.  B.  m*  the  lervant  of  .r.  IT.  at  tbe  ti 
tbe  indictmiDt  tbeierore  wunated  judgnwnl 

IiruicTNEHT  chained  that  Mary  Som- 
Ute  county  of  Somerttt,  on  the  lat  of  M 
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the  said  county,  being  then  and  there  servant  to  one  Joseph  Hellier^  on  the  same 
day  and  in  the  year  albresaid,  with  force  and  arms  at,  &c.  one  ring,  &c.  then 
and  there  belonging  to  and  in  the  possession  of  the  said  Joseph  Hellier^  and  then 
and  there  being  the  goods  and  chattels  of  the  said  Joseph  Heliier^  then  and 
thcie  from  the  possession  of  the  said  Joseph  Hellier^  feloniously  did  steal  and 
take,  against  the  peace,  &c.  The  defendant  was  found  guilty  at  the  Summer 
assizes  for  the  county  of  Somerset^  and  was  adjudged  to  be  transported  beyond 
the  seas  for  the  term  of  fourteen  years.  The  record  having  been  removed  into 
this  Court  by  writ  of  error,  the  errors  assigned  were,  that  the  indictment  did 
Dot  warrant  the  judgment,  inasmuch  as  it  was  not  sufficiently  alleged  or  shown, 
that  the  prisoner  was  the  servant  of  the  said  Joseph  Hellier^  or  that  the  prisoner 
was  the  servant  of  the  said  Joseph  HeUier  at  the  time  of  the  committing  of  the 
larceny.  The  case  was  now  argued  by 
*4641       *Bompass,  Serj't.,  for  the  prisoner.     The  judgment  of  transportation 

J  for  fourteen  years  is  not  warranted  by  the  indictment,  unless  the  prisoner 
was  the  servant  of  HeUier  at  the  time  when  she  committed  the  theft.  First,  it 
is  not  sufficiently  averred  that  the  prisoner  was  the  servant  of  HeUier.  The 
charge  in  the  indictment  must  be  direct  and  positive.  Rex  v.  Orowhust  (a), 
Rex  V.  Whitehead  (6).  Here  there  is  no  direct  and  positive  charge  that  the 
prisoner  was  the  servant  of  HeUier,  The  allegation  is,  that  "  she  being  the 
servant  of  HeUier  did  steal.*^  That  is  not  sufBcient.  Where  the  participle  is 
connected  with  the  verb  it  is  an  averment  of  a  fact ;  but  here  the  participle  is 
uncoDDected  with  the  verb  which  follows ;  Long^a  case  (c).  [Lord  Thnterden^ 
C.  J.  Mary  SomerUm  is  the  nominative  case  to  the  verb  steals  and  the  words 
^  being  the  servant  of  HeUier ^^  are  a  description  of  the  person  of  Mary  Somer^ 
ton.  That  is  a  sufficient  allegation  that  she  bore  that  character.]  Assuming 
that  to  be  so,  it  is  not  sufficiently  averred  that  the  prisoner  was  the  servant  of 
HeUier  at  the  time  when  she  stole  the  goods.  The  allegation  is,  that  she,  on 
the  1st  of  March  1827,  being  servant,  on  the  same  day^  and  in  the  year  afore- 
said, did  steal.  In  WiUiam^s  case  (d)  the  indictment  charged,  that  he,  on  the 
18th  of  January  aforesaid,  assaulted  A,  Porter,  with  intent  wilfully  and 
maliciously  to  spoil  her  garments ;  and  that  he,  on  the  said  l&th  day  of  Jantiary, 
did  maliciously  tear  her  clothes.  The  indictment  was  held  to  be  bad,  because, 
*4651  ^'^^  ^^y  thing  that  appeared  to  *the  contrary,  the  assault  might  have 

^  been  on  one  part  of  the  day  and  the  tearing  of  the  clothes  on  another. 
That  case  is  precisely  in  point.  Here  the  defendant  may  have  been  the  servant 
of  HeUier  in  the  early  part  of  the  day,  but  not  his  servant  at  the  time  when  the 
theft  was  committed.  When  time  becomes  material,  it  ought  to  be  specially 
averred ;  and  as  it  is  not  averred  here,  that  the  prisoner  was  the  servant  of 
HeUier  at  the  time  when  the  thefl  was  committed,  the  Court  ought  not  to  intend 
it,  Francis's  case  («),  Keal^s  case  (/) ;  for  the  matter  of  an  indictment  ought  to 
be  full,  express,  and  certain :  it  is  not  to  be  maintained  by  argument  or  intend- 
tnent ;  Vaux*a  case  (g),  2  Hawkins  P.  C.  c.  25,  s.  60,  Rex  v.  Cheere  {h\  Rex 
V.  Stevens  {%). 

Jeremy  contri.  The  indictment  is  framed  upon  the  3  G,  4,  c.  38,  s.  2. 
The  statute  does  not  alter  the  character  of  the  offence,  but  only  increases  the 
puoishment.  It  is  necessary  to  show  that  the  party  at  the  time  of  committing 
the  thefl  was  in  the  capacity  of  a  servant,  in  order  to  apportion  the  punishment. 
The  rule  laid  down  as  to  the  precision  and  certainty  required  in  indictments, 
Applies  to  distinct  substantive  acts  which  either  per  se  or  united  constitute  the 
crime.  In  Hatckins,  P.  C.  b.  2,  c.  25,  s.  61,  it  is  stated  to  have  been  adjudged, 
"  that  vhere  an  indictment  finds  that  /.  jS.  ezistens  of  such  or  such  a  degree  or 
trade,  dec.  as  brings  him  within  the  purview  of  the  law  whereon  the  indictment 

(«)  Q  Id.  Rawm.  1363.  (£)  Sali.  371.    2  HawJh.  P.  C.  b.  2,  c.  25,  t.  61. 

(0  5  CoJt0, 120.  {fi)  Leach't  C.  L.  4th  edit.  929,  and  1  Eiut,  P.  C.  424. 

(«)  2  Sir.  1015.  (/)  5  J^od.  288.  Siin.  666.  (g)  4  Co.  44. 

(A)  4  B.  4-  C.  902.  (0  5  B.  4-  C.  246. 
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B  rounded,  cotnmiKed  such  b  fsci,  it  shall 
degree,  &c.  at  the  lime  of  •the  fad,  wilhou 
that  purpose,  because  that  is  the  most  natun 
i!iple  exUunt  going  before  the  verb  to  which 
in  H^arafs  caae  (a)  it  was  expressly  decided 
jMtrticiple  applying  to  the  person  of  the  ofTen 
preceding  the  charge,  shall  be  referred  to  tbt 
have  been  committed,  if  it  is  not  expressly  n 

Lord  TxTiTKBDKiT,  C.  J.  It  is  impossible 
indictment  can  doubt  that  it  imports  that  Af 
Ibilier  when  she  strfe  the  property.  I  agre 
argument  supply  any  thing  which  goes  to  co 
which  may  warrant  a  specific  punishment  ir 
read  and  understand  the  language  used  in  ir 
would  understand  the  same  language  if  it  wi 
the  exception  of  thoae  cases  where  the  law  r 
aa  in  the  case  of  murder.  If  we  were  to  hoi 
day,  the  prisoner,  being  the  servant  of/.  H 
goods  of  J.  HeUier,  did  not  import  that  she  a 
was  hi!)  servant,  we  should  expose  ourselves 
learned  and  very  humane  Judge,  viz.  that  it 
nals  should  be  allowed  to  escape  by  nice  ' 
form.     The  judgment  must  be  aflirmed. 

B&TLKT,  J.  The  case  of  Rex  v.  Ward 
case  there  is  a  date  given  to  the  lime  whe 
Hellier,  which  was  unnecessary.  I  amof  o 
(he  whole  taken  together,  as  nn  allegation  th 
time  when  the  oflbnce  was  committed. 

LiTTLSDALB,  J.  It  seems  to  me  that  thi 
■Dig.,  tit.  IndictmeTti,  G.  5,  under  the  head 
said  to  be  sufficient  if  the  indictment  allege 
of  such  an  age,  ttc.  fecit,  without  saying  t\ 
relates  to  the  person,  and  is  not  collateral,  it 
The  (luestion  in  this  case  arises  from  the  inir 
day  and  in  the  year  aforesaid."  But  it  seer 
unnecessary  matter,  does  not  alter  the  sense 
affirmed. 


<a>  3  Id.  Raym.  Utl.    Btr,  747. 


•ANN  WILLIAMS  «.  GEI 
Same  v.  GERMAINE  the  ' 

Wliere  ■  bill  tit  excbuige,  pajibls  afltr  $ighl,  b>' 
rcfuKd,  tni  duly  proteatml,  wii  eight  diyi  itler 
hommr  of  the  drawer,  and  when  ai  malurity,  acci 
for  parmenl  both  to  (hi  drawe*  and  the  acceptoi 
latter  and  the  drawer,  Ibat  lbe*e  preientinenU  t 
■ind  that  a  proleat  for  non-pay ment  by  the  drawe 

But  it  wa>  held  neceuary  that  pretentmeni  to  Ibe  ( 
lb*  dackaiatioa  t  and  for  want  )rf  tnch  avnment  j 

Thi  former  of  these  cases  was  an  action 
of  a  bill  of  exchange  for  the  honour  of  the 
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ikclamtlon  it  was  stuted,  that  Gernudne  the  youDger,  on  the  29th  of  April 

1826,  in  parts  beyond  the  seas,  at,  6ic.  drew  a  bill  of  exchange  fb   ''IL  lls^ 

9d.  upon  Messrs.  Fugh  and  Redman^  London^  payable,  thirty  days  aiu..  ight, 

to  the  order  of  one  Henry  WilUams^  who  indorsed  it  to  the  plaintiff;  that  on 

the  20th  oiJuly^  in  the  same  year,  at,  ^.  the  bill  was  presented  to  Pugh  end 

Redman  for  acceptance,  who  then  and  there  had  sight  of  it,  but  did  not,  nor 

would  then,  or  at  any  time  before  or  afterwards,  accept  the  same,  or  pay  the 

sum  of  roooey  therein  mentioned,  but  wliolly  refused  so  to  do.     That  the  bill 

was  duly  protested  for  non-acceptanoe,  wheneof  the  defendant,  on,   &c.  had 

ootios,  and  thereupon  the  defendant,  on,  d^c.  ^iy  du:.  in  order  to  prevent  the 

said  bill  from  being  sent  back  and  returned  to  the  drawer,  did,  under  the  said 

protest,  accept  the  said  bill,  and  make  it  payable  at  No.  6  Union  Courts  Old 

Broad  Street^  and  delivered  the  bill  so  accepted  and  indorsed  to  the  plaintiff. 

That  the  bilU  when  it  became  due,  to  wit,  on  the  22d  of  August^  was  duly 

shovQ  and  presented  at  the  place  where  it  was  made  payable  by  the  said  accept- 

ajKe,  sod  paynaent  of  tbe  sum  of  money  therein  mentioned,  was  duly  demanded 

4^g,  according  to  the  tenor  and  *efiect  of  the  bill,  and  of  the  acceptance  and  in* 

J  dorsement ;  but  that  neither  the  defendant,  nor  any  person  on  account  of  the 

de^dbint,  or  the  drawer,  did,  or  would,  pay  the  bill,  dec   The  second  count  waa 

slmiltr,  with  the  exception  that  defendant's  acceptance  was  stated  as  a  general 

aooeptanoe  oader  protest,  and  not  making  the  Ull  payable  at  a  particular  place. 

The  third  count  stated  an  acceptance  by  defendant,  payable  at  6  Union  Courts 

for  tbe  honour  of  the  druwer,  without  averring  a  previous  presentment  to  the 

drawees.    The  fourth  count  varied  from  the  third,  as  the  second  from  the  first. 

Plea,  the  general  issue.   At  the  trial  before  Lord  jimterden^  C.  J.,  at  the  Guilds 

JmU  sittings  after  Michaelnuis  term  1626,  it  appeared  that  the  bill  was  drawn 

abroad  by  GtrmcLine  the  younger,  and  indorseiif  b*'  the  payee  to  the  plaintiff. 

Oo  the  12th  of  July  it  was  presented  to  the  drawees  for  acceptance,  and  pro* 

tested  for  non*acoeptance.    On  the  20th  of  the  same  month  Germaine  tbe  elder 

accepted  the  bill  for  the  honour  of  the  drawer,  and  this  appeared  on  the  face  of 

the  bill.    On  tke  22d  of  August^  when,  according  to  the  acceptance,  the  bill 

became  due,  it  was  presented  for  payment  to  the  drawees,  and  to  the  acceptor 

ibr  honour,  and  dishonoured  and  protested  for  non-payment.    Notice  of  the  non« 

arceptanoe  and  subsequent  dishonour  of  the  bill  when  presented  for  payment 

was  not  given  to  the  drawer ;  but  his  residence  being  unknown,  it  was  conceded 

Ibat  the  holder  was  not  bound  to  give  it.     Farke^  (or  the  defendant,  objected 

that  it  was  incumbent  on  the  plaintiff  to  prove  a  due  presentment  for  payment 

to  the  dm  wees,  and  protest  for  non-payment,  before  the  acceptor  for  honour 

^4701  ^'^'^  ^  called  upon  to  pay,  Hoare  v.  Cazenove  (a),  and  that  the  *pre- 

^  sentment  to  the  drawees  was  not  at  the  right  time,  for  that  the  bill  being 

made  payable  at  a  certain  time  after  sight,  was  at  maturity  as  against  the 

drawees  on  the  14th  of  August^  but  it  was  not  presented  to  them  ibr  payment 

until  the  22d. 

The  second  action  was  against  the  drawer.  In  this  case  the  evidence  was  the 
same,  and  the  same  objection  was  taken  to  the  plaintiff's  right  to  recover.  The 
l^rd  Chief  Justice  overruled  the  objection,  and  the  plaintiff  bad  a  verdict  in  each 
case,  the  defendant  having  leave  to  move  to  enter  a  nonsuit.  Parke  in  Hilary 
terra  1827  renewed  his  objection  to  the  plaintiff's  right  to  recover,  and  contended 
that  the  case  of  Hoare  v.  Cazenofoe  was  a  direct  authority  in  his  favour,  unless 
it  should  be  held  that  there  was  some  sound  distinction  between  a  bill  payable 
afler  tight,  and  one  payable  aflcr  dale,  or  between  actions  against  a  drawer  and 
indoraer.  The  holder,  by  neglecting  to  present  the  bill  to  the  drawees  for  pay* 
'neat  at  the  time  when  it  was  due,  according  to  the  time  when  they  had  sight 
of  it,  gave  time  to  them  without  the  assent  of  the  acceptor  for  honour,  or  of  the 
^I'&ver,  who  were  thereby  discharged. 

(«;  \%  Ernst,  391. 
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Lord  TeitTiRDBH,  C.  J.  I  bid  or  opinio 
ground  for  the  molion,  either  oii  behalf  of  [he 
a  bill  payable  thirty  days  al\er  sight.  On  th 
acceptance,  and  that  having  been  refused, 
drewer'a  address  not  being  known,  notice  c 
then  taken  to  Germaine  the  elder,  and  on  I 
the  honour  of  Ibe  drawer.  Thirty  days  ele 
grace  "having  been  allowed,  it  was  presenli 
and  to  the  acceptor  for  hooour,  but  both  re 
question  is.  Whether  the  drawer  is  liable  und 
necessary  to  decide  on  the  e&oct  of  en  accepti 
mentfor  payment  is  made  to  the  drawees.  I- 
at  the  time  when  the  bill  became  due,  accord 
and  I  think  thai  sufficed.  This  circumstance 
Sbare  v.  Cazenove,  The  bill  in  that  cose  w 
date,  and  no  presentment  for  payment  wa 
decision,  therefore,  cannot  be  cited  as  an  aull 
under  the  circumstances  proved  in  this  case 
drawees,  and  to  the  acceptor  Ibr  honour,  at 
might  be  prejudicial  to  the  acceptor  for  honot 
have  compelled  the  holder  to  present  the  bill 
expiralioo  of  the  lime  allowed  to  the  actual  ai 

Parke  then  moved  in  arrest  of  judgment 
the  declaralioa  did  not  aver  a  presentmenl  for 
for  non-payment,  but  only  lo  the  acceptor  fc 
rule  nisi  was  granted,  against  which,  on  a  foi 

Campbell  showed  cause,  first,  in  the  action 
engagement  of  an  acceptor  for  honour  is  absc 
fore,  unnecessary  to  present  the  bill  for  paymer 
supposing  that  to  be  necessary,  still  the  dei 
verdict.  This  case  is  distinguishable  from  tl 
being  made  payable  aller  sight,  whereas  in  tl 
If  the  two  cases  had  been  precisely  similar, 
over  that  authority,  although  the  reasons  giv 
not  satisfactory.  Ex  vi  termini,  an  accepto 
drawer  or  indorser;  but  the  acceptor  for  hon 
HS  those  parties,  according  to  the  decision  re 
to  proceed  on  authority,  and  not  on  the  convt 
at  the  authorities  cited,  they  do  not  appear  to 
Beawes  Lez  Merc,  til.  Sills  tf  Exchange,  r 
authority  for  saying  that  the  obligation  of  th 
not  conditional  (a).  Then  Ltwin  v.  BruneCt 
Oontrat  de  Change,  part  1,  c.  S,  s.  137, 
reverse.  The  first  of  Ihesc  was  an  action 
honour  the  bill  had  been  paid,  against  the  s 
was  set  out  on  the  record.  [Bai^etf,  J.  Li 
the  custom  set  out,  says — "  Thus  two  prote 
as  non-acceptance,  were  in  this  case  held  i 
chants."]  No  point  was  made  about  theseconc 
his  Lordship  iibserves,  that  no  objection  was  i 
*no  objection  could  be  made  to  it  on  a  writ 
passages  cjuoled  from  Malyne  [c),  it  is  plain, 
that  he  is  speaking  of  that  which  is  necessar 

(a)  Bol  MO  the  48th  seetion,  whirh  sppean  ta  exp 

HlgMtcd  by  Lord  Elhitt»r»tigk  in  Haan  v.  Camtno 

U)  Lutu.  89«.  (e)  Page 
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honour  a  remedy  over,  and  not  of  that  which  is  necessary  to  make  the  acceptor 
for  lioDour  liable  to  the  indorsee  of  the  bill  (a).  Nor  is  it  by  any  means  clear, 
th«'it  Fothierj  in  the  passage  referred  to,  CdntreU  de  Change^  part  1,  c.  5,  art. 
2,  is  discussing  the  exact  point  now  before  the  Court  {b) ;  it  would  rather  seem 
that  he  is  pointing  out  the  steps  necessary  to  make  third  persons  liable,  afler 
Doii-(>a3rmeot  by  an  acceptor  for  honour.  The  reason  of  the  thing  certainly  is 
not  in  favour  of  the  objection.  The  holder  of  the  bill,  out  of  indulgence  to  the 
drawer,  allows  a  third  person  to  accept  for  his  honour ;  it  would  be  hard  if,  on 
that  account,  he  were  bound  to  take  the  extra  trouble  of  presenting  it  a  second 
time  to  the  drawee.  Besides,  if  that  were  so,  presentment  must  be  made,  both 
to  the  drawee  and  the  acceptor  for  honour,  on  the  day  when  the  bill  becomes 
due ;  but  this  would  he  impossible  if  the  parties  lived  at  any  considerable  dis- 
tance from  each  oth^r.  Secondly,  if  a  second  presentment  to  the  drawee  were 
occessary,  still  the  declaration  is  sufficient  af^er  verdict.  It  states  that  the  bill 
was  duly  presented,  and  payment  duly  demanded ;  but  that  could  not  be  true, 
unless  it  were  presented  both  to  the  drawee  and  the  acceptor  for  honour,  if  such 
presentment  be  necessary.  In  Solomons  v.  Stetody  (c)  it  was  held,  that  the 
*4741  ^"^^^^'^  of  an  allegation  of  protest  was  only  matter  of  form,  *and  could 
-I  not  be  taken  advantage  of  on  general  demurrer.  If,  without  proof  of 
such  presentment  at  the  trial,  the  plaintiff  was  not  entitled  to  recover,  then,  afler 
Terdict  in  his  favour,  it  must  be  presumed  (as  was  the  fact)  that  such  proof  waa 
given ;  and  then  the  omission  in  the  declaration  is  aided,  according  to  the  cases 
cited  in  1  Wm.  Saund,  228,  n.  ^1).  As  to  the  other  case,  there  is  no  real 
difierence  between  the  action  agamst  the  drawer  and  against  the  acceptor  for 
his  honour. 

Parke  contri.      The  only  question  for   the  Court   is,  whether  Hoare  v. 

Cazencfoe  were  rightly' decided  or  not ;  and  it  is  very  important  to  adhere  to 

decided  cases  on  questions  of  commercial  law,  for  subsequent  contracts  are 

made  on  the  faith  of  them.     The  only  authority  cited  on  the  other  side,  as  at 

variance  with  that  decision,  is  Beaioes  Lex  Merc. ;  but  that  was  noticed  by 

Lord  EBenborough,  and  fully  answered ;  and  he  assigns  very  sufficient  reasons 

for  the  judgment  then  pronounced  by  the  Court.     Then  it  was  said  that  Hoare 

V.  Cazenove  is  not  supported  by  the  case  of  BruneUi  v.  Lewin;  but  the  custom 

there  set  out  on  the  record  agrees  with  that  which  is  now  contended  for,  and  it 

must  be  taken  to  have  been  proved  as  laid.     A  difficulty  was  also  suggested, 

arising  out  of  the  supposed  necessity  of  presenting  to  the  drawee  and  acceptor 

for  honour  on  the  same  day ;  but  there  is  no  authority  for  saying  that  the  pre- 

fleotment  to   both   must  be  on  the  same  day ;  and  the  law  always   allows 

a  reasonable  time  for  the  performance  of  that  which  it  requires  to  be  done* 

[Bayky^  J.     Iq  Hoare  v.  Gazenove  the  acceptance  was  for  the  honour  of  the 

iTidorserJ]  Every  indorser  is  in  effect  a  new  drawer  ;  and  although  that  was  a 

*4751  ^^^'  payable  after  date,  and  this  *is  payable  ader  sight,  the  principle 

-*  of  the  former  decision,  viz.  that  the  undertaking  of  the  acceptor  for 

honour  is  conditional  only,  is  equally  applicable  to  both,  and  cannot  be  afiected 

by  the  mode  of  ascertaining  the  time  of  payment.     The  case,  Rushton  v.  As* 

pinaB  ^d)^  disposes  of  the  next  point  that  was  made ;  and  the  argument  as  to 

the  e^t  of  the  averment,  that  the  bill  was  duly  presented  to  the  defendant, 

is  answered  by  Everard  v.  Paterson  (c),  where,  in  an  action  on  a  bond,  condi- 

tioned  for  the  performance  of  an  award,  so  as  it  was  made  under  the  hands  of 

the  arbitrators,  it  was  averred  that  the  arbitrators  did  in  due  manner  duly  make 

their  award  in  writing;  and  on  error  this  was  held  insufficient.     In  the  other 

action  against  the  drawer,  Pothier,  part  1,  c.  5,  s.  137,  is  a  clear  authority 

for  the  defendant,  even  supposing  him  to  be  treating  of  that  which  b  necessary 

to  cliarge  third  persons,  as  has  been  suggested. 

Cur.  adv,  vuU, 

(•)  See  Vandtiwalt  r.  Terrell,  \  M,  tf  M.  87.        (5)  8e«  part  1   <>.  4,  tit.  9. 
1«)  D9mg,  084,  tt.  14^1.  id)  D9Ug.  «80.  C)  ?  Marak.  304. 
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gment  of  the  Court  was  now  delivered  by 
ENTERDBN,  C  J.  There  were  two  csaei  ai 
acne ihe elder, and  WiUiamtDnA  Germai 
eing  the  acceptor  of  d  bill  of  exchange  fo 
aine  the  younger  being  the  drawer  of  the 
r  judgment  was  that  the  declaration  cTid  I 
niBturity,  thai  is,  at  Ibe  expiration  of  the 
tree,  it  was  erer  presented  to  that  drawe 
yment.  In  support  oTlhe  *objectioB,  cou 
(,  Hoare  v.  Cazenow,  That  cnae  nnderw 
9  Court,  which,  at  that  time,  was  filled  1 
of  one  oT  whom  we  have  the  Mtisbctic 
In  the  course  of  the  argument  nnch  va 
udgment  ought  not  to  have  been  giren, 
tt  ■  judgment  given  even  by  peraoni  of 
led,  was  founded  oa  ■  mistake  of  the  It 
ave  decided  conliaiy  to  it ;  but  vs  ongh 
r  the  Conit  unless  we  perieelly  onncnr 
IbnndccI  on  a  mrslahe.  It  is  <^  gient  i 
larttcularfy  in  mercantile  hw,  that  a  nh 
I  and  continued  to  be  acted  upon  for  i 
mless  it  appears  clearly  to  bare  been  1 
however,  the  matter  were  new,  I  am  by 
to  say  I  should  not  hare  come  lo  the  aamc 
m1  befoiB  I  pronounced  a  judicial  opinion 
It  aDthmily  before  me,  I  think  it  necei 
3  enable  a  person  who  has  accepted  a  bil 
loit  that  person  to  r^»y  him,  and  to  e 
eh  person,  may  also  be  reasonably  held 
icover  against  such  an  acceptor  for  hononi 
acceptor  for  honour  by  proof  of  less  thai 
;  Iiarty  for  whom  he  accepts,  there  wonlt 
be  said  with  some  reason,  ihal  if  the  aceep 
bout  requiring  all  the  proof  IVom  the  ho 
for  him  to  recover  against  the  drawer,  the 
rong,  and  he  would  not  be  entitled  lo  rfw 
that  the  same  rule  as  to  proof  which 
)r  honour,  in  suing  a  parly  for  wbcae  he 
d  when  the  holderof  a  bill  sues  the  persot 
)  to  me,  of  the  decision  to  which  I  have  al 
r  IS  to  be  consiJered  not  as  absolutely  m 
I  acceptance.  It  ia  equivalent  to  nymg  t 
on*t  return  it,  and  when  the  time  arn'vea  i 
paid  by  the  party  on  whom  it  wa»  origin. 
hare  the  money.  This  appears  to  me  to 
he  nature  (^  acceptances  ^r  honour,  wt 
Hibject.  In  an  action  by  the  holder  agaii 
has  a  right  to  say,  if  you  Keep  it  till  its  I 
^>sentcd  it  to  the  person  on  whom  I  drew  i 
Iment  he  would  pay ;  wherT^as,  you  forlwi 
eptance  by  soitK  person  lor  my  honour  I 
that  we  are  bound  by  sTitbority,  and  I  an 
the  decision  in  Hoare  v  Cnzeniwe  ;  com 
Igment  in  thia  case  must  he  made  absotutt 
Rule  for  arresting 


^478]  7  Baenswall  &  CresswelIm  217 


« WHITTLE,  Assignee  of  the  late  Sheriff  of  Essex,  v.  OLDAKER  and  two 

others.     Iwv.  21. 

Whn  the  theriff  is  ruled  to  bring  in  the  body,  proceeding!  cannot  be  taken  on  the  bail-bom* 
ootil  that  rule  has  expired ;  and  if  bail  above  are  justified  before  that  timei  the  bail  below 
maj,  in  an  action  on  the  bond,  plead  comperuit  ad  diem,  and  that  plea  is  satisfied  by  the 
production  of  the  recognizance  roll,  containing  an  entry  of  the  defendant's  appearance 
generally. 

Sodi  roll  may  be  sumU  «p  at  any  time  before  the  day  gtvea  for  producing  it. 


Turn  plaiatifr  issued  a  latitat  into  Essez^  against  the  defendant  Oldaker, 
retumabie  oa  Mondajf  next  after  fifteen  days  of  ^.  Hilary^  the  20tb  o![  Janvary^ 
OUaieer  was  arrested,  and  gave  bail  to  the  sheriff.  On  the  5tb  of  February 
hail  above  was  put  in.  On  the  6th  an  exception  was  entered,  and  notice  of  it 
giveo,  and  the  elieriC  was  niled  to  bring  in  the  body.  On  the  8th  notice  of 
justificaiion  of  l)ie  bail  ^fore  put  in  was  given  for  the  lOth.  On  the  same  day 
a  tseood  notice  wad  given  fi>r  the  13th,  and  on  that  day  the  hail  justified,  and  a 
nile  for  the  allowaace  was  duly  served.  On  the  morning  of  that  day  an  assign* 
Bieot  of  the  baiUboad  was  taken,  and  process  issued  in  this  acti<w.  A  declara- 
tion oa  the  hail-hood  was  delivered  on  the  tenth  day  of  Ea9ter  term.  The 
defendants  pleaded,  inter  alia,  comperuit  ad  diem ;  plaintiff  replied  duI  tiel  record, 
aod  gave  a  rule  to  produce  the  record  on  Monday  next  afier  fifleen  days  of  the 
Hofy  Trinity^  when  the  defendants  produced  a  veoognisaooe  roll,  wherein,  afler 
setting  oat  a  bill  supposed  to  have  been  exhibited  by  the  plaintifiT  against  Oldaker^ 
CD  7\tetday  next  aAer  eight  days  of  St,  Hilary^  the  appearance  of  the  defendant 
▼as  entered  generally,  and  not  of  any  particular  day.  This  roll  was  not 
docketed  or  filed  until  the  22d  of  June^  when  it  was  docketed  and  filed  as  of 
EUary  term.  Upon  the  produetioo  of  this  roH,  judgment  was  entered  for  the 
*4791  ^^^tui^9  ^^^^  ^^^y  ^^^  produced  the  record  ^according  to  the  rule 
-'  given.  In  the  same  term  a  nile  nisi  was  obtained  to  set  aside  that  judg- 
inent,  and  enter  for  the  plaintiff  judgment  that  the  defendants  bad  fiiiled  in 
producing  the  record ;  or  that  the  appearance  of  the  defendant  Oldaker  should 
be  entered  on  the  roll  according  to  the  fact,  on  the  day  when  it  took  place. 

Campbell  and  Rowe  showed  cause,  and  contended  that  by  ruling  the  sheriflT 
to  bring  in  the  body,  the  plaintiff  had  given  timo  for  justifying  bail  until  the 
expiration  of  that  rule  ;  for  that  the  sheriff  would  have  been  protected  had  the 
bail  justified  on  the  12th  of  B^bruary.  No  attachment  could  have  issued  against 
him  until  that  time,  and,  thevelbre,  be  was  not  damnified  by  the  circumstance 
of  bail  not  being  justified  on  an  earlier  day.  His  assignee  could  not  be  in  a 
better  situation,  and,  therefore,  had  no  right  to  sue  until  afien  the  expiration  of 
the  body  rule. 

^Sarrytu  and  Header^  contri,  contended  that  although  the  sheriff  could  not 
Hsve  been  attached  until  the  hody  rule  expired,  yet  the  party  was  hound  to  put 
in  and  justify  bail  within  four  days  afler  exception.  Band  v.  Eiwxmt  (a).  The 
defendants  had  no  right  to  make  up  and  bring  in  a  roll  not  warranted  by  the 
i^l  facts  of  the  case ;  and  unless  the  Court  order  the  record  to  he  amended 
^rding  to  the  truth,  the  defendants  will  be  allowed  to  defeat  the  action  on  the 
bsit-bond  by  means  of  a  fraud.  Such  an  application  was  granted  by  the  Cour* 
of  Common  Pleas  in  Auntm  v.  Fenlon  (6). 

Cur.  adv.  vuU. 
*4801     *The  judgnnent  of  the  Court  was  now  delivered  by 

^  Baylbt,  J.  (c)  The  question  in  this  case  was.  Whether  the  reeord 
^  the  recognizance  roll  had  been  made  up  in  a  manner  warranted  by  the 
pnictioo  oTthe  Court  7    If  there  had  not  been  any  rale  to  hring  in  the  body,  tha 

(•)  4  B.  4-  C.  864.  (&)  1  Taunt.  93. 

{e)  Lord  T9nfrdtny  C.  J.,  wai  not  present  during  ths  argument* 

Vol.  XIV.— 28  T 


Howes  t>.  Ball.   : 

br  justifying  bail  would  have  expired  r 
imination  of  the  eulhoriliea  we  ihink  il 
me  for  justifyiog  bail  was  extended,  an 
at  purpose,  and  having  then  dooe  it, 
□izance  roll,  comperuit  nd  diem,  or  to  e 
be  taken  to  be  an  appearance  accordii 
■ht  V.  WtaUxT  (a)  it  was  expressly  decid 
ding  to  the  rule  upon  the  sheds',  the 
und.  The  affidavits  filed  in  Blaehfo. 
on,  and  by  them  the  case  was  put  upon  I 
)  report,  it  proceeded  upon  the  groui 
rio  bring  in  the  body,  had  shown  an  ( 

not  aflerwards  lake  an  assignment  ( 

V.  Evant  (d)  was  mainly  relied  on  b' 
I  marginal  note,  that  bail  must  jusli 
lion,  although  the  body  rule  has  noi 
it  does  not  appear  that  any  such  poini 
Ibe  question,  for  they  did  not  state  iha 

body.  Upon  these  authorities  we  an 
staMished  by  the  record  produced,  an 
And  it  is  very  important  to  country  b 
ce ;  for  the  ordinary  course  is,  that 
notice  to  the  bail,  and  it  would  lead  to 

be  taken  against  them  before  that  ruli 


B.  k  P.  SM.  (i)  1 

I  wai,  It  one  timt,  th«  praelii:*  in  K.  B.,  Ihi 
bodr.  he  cauJd  not  afterwsrda  Iske  id  ui 
ing  made  hie  eleclioo  to  proceed  sfBi 


ELIZABETH  HOWES  t.. 

•ed  to  fivs  B.,A  coscbmdier,  lOW.  for  s  cos 
U.  each)  and  rurlher,  that  B.  ihonld  luive  ■ 

paid.  The  billi  were  given,  but  the  Ent  ' 
;  hii  ■dminialritrii  lent  the  coach  to  B.  to 
1  the  i;round  tbal  the  bllla  had  not  been  paii 
lie  adtniniitntrix,  Ihat  the  agreement  open 

Ibe  coach  \(  the  billi  were  not  paid ;  that  it 
nt  veiled  in  Ihe  admin ittrelriz  bj  operalioi 

3VKM  for  a  stage.coech.  Plea,  not  go 
:,  C.  J.,  at  the  landon  sittings  afler  / 
month  of  Apnl  1926,  thu  plaintiff's  I 
in  question  of  the  derendant,  and  the 
both  :  "  I,  John  Howes,  do  hereby  a 
II.  for  a  new  stage-coach  ;  in  payment 
f  35/.  each;  and,  Turlher,  I  John  Ht 
lo  have  and  hold  a  claim  upon  Ihe  C( 
The  four  bills  were  given  at  diflerei 
I  the  month  of  October  1826,  and  was  i 
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dead ;  hut  the  plaintiff  had  taken  out  administration  to  him,  and  continued  to 
carry  on  the  business  of  a  stage-coach  keeper.  In  Novefnber  1826,  some  of 
the  wheels  belonging  to  the  coach  being  in  want  of  repair,  were  left  at  BaiTs 
shop,  and  on  the  10th  of  November  those  repairs  beiog  completed,  the  plaintiff's 
servant  drove  the  coach  to  the  shop  door  in  order  to  have  those  wheels  put  on. 
The  defendant  desired  him  to  drive  into  the  yard,  and  take  his  horses  from  the 
coach,  saying  it  required  some  other  repairs,  which  was  not  true.  The  servant 
accordingly  drove  into  the  yard,  and  took  off  his  horses,  and  then  the  defendant 
said,  that  he  meant  to  keep  the  coach  until  the  (bur  bills,  of  which  one  only  was 
then  due,  were  paid,  and  he  chained  the  wheels  together  in  order  to  prevent  him 
from  taking  the  coach  away.  The  Lord  Chief  Justice  thought  that  the  defendant 
was  not  justified  in  thus  taking  possession  of  the  coach,  and  directed  a  verdict 
for  the  plaintiff,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit.  A  rule 
aisi  for  that  purpose  was  granted  in  Easter  term ;  against  which, 

The  AUorney*  General  and  R,  V.  Richards  on  a  former  day  in  this  term 
showed  cause.  There  are  two  questions ;  first,  as  to  the  meaning  of  the  agree- 
ment; secondly,  whether  the  defendant  could  resume  possession  of  the  coach  by 
a  trick,  even  if  the  agreement  gave  him  any  right  at  all  to  the  possession  ? 
The  coach  was  paid  for  by  bills,  and  as  a  lien  is  inconsistent  with  credit,  as  soon 
«.g«1  *as  the  bills  were  given,  the  defendant  would  have  been  bound  to  give 
^  up  possession  of  the  coach,  unless  that  were  provided  for  by  some  special 
agreement.  If  the  agreement  gave  him  a  right  to  keep  the  coach  until  the  bills 
were  paid,  he  was  then  in  the  same  situation  as  a  person  who  has  contracted  to 
sell  an  article  for  ready  money  ;  and  in  either  case,  if  possession  is  parted  with, 
the  lien  is  at  an  end.  The  agreement  is,  moreover,  quite  uncertain  ;  it  does  not 
specify  whether  the  defendant  is  to  retain  the  coach  until  the  bill  overdue  is 
paid,  and  so  to  resume  possession  from  time  to  time  if  the  others  are  dishonoured  ; 
or,  whether,  having  opce  obtained  it,  he  is  to  keep  possession  until  all  are  paid. 
Secondly,  the  defendant  had  no  right  to  obtain  possession  of  the  coach  by  means 
of  a  fraudulent  representation  made  to  the  plaintiff's  servant.  Madden  v. 
Kempster  (a). 

Gurney  and  Chitty^  contrft.  It  is  impossible  to  suppose  that  the  parties 
intended  to  make  an  agreement  that  Bail  should  never  part  with  the  possession 
of  the  coach  until  all  the  bills  had  been  paid,  for  then  there  could  have  been  no 
motive  for  giving  bills  at  all.  They  must  have  intended  that  he  should  part 
with  the  coach,  but  have  a  right  to  resume  possession  in  the  event  of  any  one 
of  the  bills  being  dishonoured,  and  retaining  it  until  that  should  be  paid.  This 
is  a  reasonable  construction  of  the  agreement,  and  the  Court  will  he  disposed  to 
put  any  reasonable  construction  upon  that  instrument  rather  than  that  it  shall 
be  altogether  unavailing.  Then  as  to  the  mode  of  obtaining  possession,  it  was 
*4841  ^^'^  ^°  Whitehead  *v.  Vaugltan  (6),  that  the  lien  of  a  policy  broker 
^  revived  upon  his  regaining  possession  of  a  policy,  although  that  was 
effected  by  means  of  a  trick. 

Cur,  adv.  vuU, 
Lord  TsNTERnxN,  C.  J.,  now  delivered  the  judgment  of  the  Court,  and  after 
stating  the  facts  of  the  case,  proceeded  as  follows : — 

Taking  into  consideration  the  agreement,  the  fact  of  the  delivery  of  the  bills 
l>y  Wnces  to  Ball^  and  of  the  delivery  of  the  coach  by  BaU  to  Howes  at  the 
>amo  time,  we  think  the  transaction  amounted  to  a  sale  of  the  coach,  so  as  to 
tnosfer  the  property  in  it  from  Ball  to  Howes,  That  being  so,  the  question  is, 
Whether,  afler  such  a  transfer  of  the  property,  the  seller  can  have  any  valid 
clwm  on  the  property  so  transferred  ?  Hypothecation  is  not  allowed  by  the  law 
^f  England^  although  in  some  parts  of  the  Continent,  not  many  years  ago,  it 
was  allowed.  The  utmost  efiect,  therefore,  that  can  be  given  to  this  instrument 
^  to  construe  it  as  a  licence  given  by  Hmces  to  BetU  to  resume  possession  of 

U)  1  Ctmpb,  13.  (A)  CocJ^$  BanJtrufi  Lowst  947. 


Re£tes  V.  Slater.   M.  T. 

Ihe  coach,  in  caae  Hou/et  did  not  pay  thi 
is  a  penoual  licence,  not  available  sgaiaat  i 
isfer  ihe  property.  It  could  not,  ttwrefore 
ilor,  to  whom  the  property  came  by  opemti 

tbe  coach,  on  non-payment  of  the  bills, } 
,  aad  he  had  brought  an  action,  tbe  dereni 
id  on  the  iDBlniment.  But  aa  tbe  Itcen 
lot  tranHferable,  supposing  the  property  hi 

of  tbe  party  or  by  operalioa  of  law,  we  : 
lant  was  not  entitled  to  take  and  detain 

nonsuit  muit,  Uiererore,  be  discharged. 


BURGESS  r.  8WAYNE.    K 

■at,  haviniE  abtaincd  ■  jodge'i  Mdei  far  driivery ' 
1  rotitayiDS  proceediDp  until  the]'  were  deliverc< 
Dit  (he  pl&iDliff  Igr  not  declarini. 

as  a  case  of  bailable  process,  returnable  tbe  T 
/the  defendant  obtained  a  Judge's  order  for  | 
ind  for  a  stay  of  proceedings  until  the  partii 
)  having  been  delivered,  the  delendant,  on  tt 
of  noa  pros  for  want  of  a  declanition.  A  ml 
;  aside  that  judgment  for  irregularity, 
Id  showed  cause,  and  contended,  that  a  defer 
dgmrat  after  such  a  lapse  of  time,  for  oti 
»  plaintiff  to  suspend  the  case  ad  infinitum. 
ENTEansM,  C.  i.  The  defendant  might  ha 
ivery  of  particulars  within  a  given  lime;  and ' 
red  within  the  time  specified,  he  might  have 
lefendant,  by  the  order  obtained  by  him,  susp 
;ular8  were  delivered,  and  then,  before  any  s 
ered,  be  signed  judgment  of  non  pros  agai 
sding. 


REEVES  V.  SLA-TCR.    J&t 


^inst  tbe  defendant,  late  sheriff  of  Stutex, 
The  declaration  stated  that  in  EomUt  term, 
nl  in  K.  B.  against  JoAn  Stone  LtituUe  for 
ind  costs  ;  that  on  the  16th  of  May,  6  G. 
i  the  then  sheriff  of  SxufX,  directing  him 
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danoages  on  the  goods  of  John  Stone  Lundie;  that  the  writ  was  indorsed  to 
levy  178/.  17«.,  and  delivered  to  defendant,  then  sheriff  of  Sussex^  nrho,  by 
virtue  of  it,  seized  divers  goods  ofJohn  Stone  Lundie^  whioh  he  ought  to  have 
sold  under  the  writ,  but  neglected  to  do  so,  and  falsely  returned  nulla  bona. 
Plea,  the  general  issue,  not  guilty.  At  the  trial  before  LUtledale^  J.,  at  the 
Siu^ex  L^t  assizes  1827,  it  appeared  that  the  judgment  mentioned  in  the  declsh 
ntion  was  entered  up  on  a  warrant  of  attorney,  filled  up  in  the  name  of  Jdvn 
Stone  LiineHe,  and  signed  J.  ;S.  Lundie,  A  writ  of  fi.  fa.  was  issued  as  alles^, 
eomroanding  the  sheriff  to  levy  on  the  goods  of  John  Stone  Lundie^  upon 
which  a  warrant  was  made  out,  and  delivered  to  an  officer,  who,  by  virtue  of  it, 
seized  goods  and  chattels  to  the  value  of  the  sum  indorsed  upon  the  writ,  the 
property  of  the  person  who  executed  the  warrant  of  attorney,  but  whose  right 
*487l  ^^^"^  ^^^  *proved  to  be  John  Stouce  Lundie.  Afler  the  seizure  was 
^  made,  the  officer  received  notice  that  the  goods  were  not  the  property  of 
Lundie^  but  had,  before  his  marriage,  been  conveyed  to  trustees  for  his  wife. 
The  sheriff,  alter  some  enquiry,  believing  this  to  be  the  fact,  asked  the  plaintiff 
to  indemnify  him,  who  refused  to  do  so,  and  thereupon  the  sheriff  directed  the 
officer  to  relinquish  possessioD,  and  being  afterwards  ruled  to  return  the  writ, 
he  returned  nulla  bona.  The  conveyance  to  trustees  appeared  not  to  be  a  bon4 
ftde  transaction,  and  the  defendant  was  compelled  to  rely  on  the  (act  that  the 
party  whose  goods  were  seized  by  the  officer  was  not  J^n  Stone  Lundie^  that 
there  was  no  such  person,  and,  therefore,  the  return  of  the  sheriff  that  John 
Stone  Lundie  had  no  goods  in  his  bailiwick  was  true.  To  this  it  was  answered, 
that  as  JfAn  Slawe  Lundie  had  executed  the  warrant  of  attorney  in  the  name 
of  /.  &  Lun^^  that  must  be  taken  to  mean  John  Stone  Lundie^  the  name 
inserted  in  the  body  of  the  instrument,  and  that  he  was  estopped  from  afterwards 
dispating  that  he  was  so  called ;  the  sheriff  was,  therefore,  bound  to  sell  his 
goods  when  seized  under  the  writ.  The  learned  Judge  was  of  that  opinion,  and 
directed  a  verdict  for  the  plaintiff,  but  he  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit.  A  rule  nisi  for  that  purpose  was  granted  in  last  Easter  term, 
ond  Morgan  v.  Brydges(a)y  Cble  v.  Hindson  (6),  Sfutdgett  v.  Clipson  {c)  were 
cited. 

Marryat^  Gurney^  and  Comyn^  now  showed  cause.     This  case  is  very  distln- 

^4881  S"*^^^^^®  ^''^'^  those  which  were  *cited  on  moving  for  the  rule.     In 

^  Morgan  v.  Brydges  a  writ  was  sued  out  in  order  to  arrest  a  person 

named  Maurice^  but  who  had  told  the  plaintiff  his  name  was  Godfrey,    In  the 

writ  he  was  called  Godfrey^  and  it  was  held,  that  the  sheriff,  having  arrested 

him,  was  not  bonnd  to  keep  him  in  custody  under  that  writ.    But  it  was  said 

by  the  Court,  that  the  plaintiff  was  himsen  in  fault  in  not  ascertaining  the  real 

name  of  bis  debtor,  and  putting  that  in  the  writ.     Here  the  creditor  had  no 

option ;  the  warrant  of  attorney  and  the  judgment  were  in  the  name  of  John 

Stone  Lundie^  and  it  was  necessary  to  make  the  writ  agree  with  the  judgment. 

Nor  could  the  defendant  in  this  case  take  any  objection  to  the  misnomer ;  he 

was  estopped,   Gould  v.  Barnes  (d);  and  the  sheriff  by  executing  the  writ 

would  have  incurred  only  the  common  responsibility  of  proving  the  identity  of 

the  party.    And  this  distinguishes  the  present  case  from  Cbfe  v.  Hindson,  where 

it  was  held  that  under  a  distringas  against  C,  B,  the  seizure  of  the  goods  of  A. 

B,  could  not  be  justified,  although  it  was  averred  that  A.  B,  and  C  B.  were 

the  same  person ;  but  it  was  then  said  that  if  ^.  B,  had  appeared,  and  omitted 

to  plead  the  nmsnomer  in  abatement,  he  would  have  been  estopped.     Shadgett 

▼«  dipsoti  was  a  case  on  mesne  process,  and  the  party  wrongly  named  was 

not  estopped. 

Ihddy^  Serjt.,  and  BoSand contrk.    This  is  an  action  for  a  false  return  of  nulla 
koaa  to  a  writ  of  ii.  fa.  issued  against  John  Stone  Lundie.    The  return  is  literally 

(•)  2  SkarJt.  N.  P.  C.  ai4.    1  S.  i^  A.  «47.  0)  «  T,  R.  234. 

T» 


22  Leigh  v.  Taylor.   M.  ' 

le,  for  no  person  of  Ihal  name  had  any  goods  wi 
It  is  said  Ihot  ihe  writ  was,  *ia  fact,  against  the 
undie,  and  Ihat  he  had  gotxla  which  the  sherili 
id  sold.  It  is  true,  that  Jo/tn  Stoue  LundU  wi 
rit ;  and  the  question  is,  whether  the  sherifT  wa» 
td  seize  his  goods.  The  case  of  Morgan  v.  B, 
e  defendant :  in  that  case  the  sheriff  would  have 
irty  whom  he  arrested  by  a  wrong  name;  but  iheC 
I  to  do.  So  here,  the  party  might  indeed  be  e 
ime  was  not  John  Sbme  Lundie  ;  and  yet  the  . 
Ice  upon  himaelflhe  risk  and  responsibility  of  e 
Serence  was  relied  upon  by  Lord  Elienbtmmgh 
tempted  to  distinguish  that  case  from  the  presen 
at  the  plaintiff  himself  was  in  fault.  The  same 
aintiff  should  have  taken  care  that  the  warn 
ith  the  proper  name  of  the  debtor,  and  then  dc 
I  Cole  V.  Hindion  it  was  aaid,  that  the  misnon 
e  party  appeared  and  omitted  pleading  in  abate 
nity  of  doing  so. 

Lord  TBirrBBDKN,  C.  J,  There  is  a  very  pli 
id  final  process,  and  I  think  it  is  decisive  of  tb« 
'  the  case  are  very  stroog  against  the  sheriff.  1 
rit,  of  goods  now  admitted  to  have  been  the  goo 
ghteen  days,  and  then  refused  to  sell  on  account 

notice  that  they  belonged  to  a  third  person, 
TIC  said  about  any  error  in  the  process.  If  tt 
>ubt  upon  that  point,  he  should  have  caused  the 
i  would  have  found  that  it  corresponded  with  th 
topped  from  disputing  the  accuracy  of  his  de 
iving  suffered  judgment  to  be  entered  up  agai 
tone  Lundie,  it  was  not  for  the  sheriff  to  rendei 
:ecute  the  fieri  facias,  and  he  must  be  liable  fo 

Batlet,  J.  I  have  no  doubt  in  this  case,  I 
)t  have  taken  the  objection  now  set  up,  but  it 
here  is,  however,  no  reason  why  he  should  bo  al 

clearly  estopped  by  the  judgment,  and  the  sh< 
lity  than  in  any  other  case ;  viz.  the  necessity  ol 
)ods  are  seized  was  the  party  in  the  suit  in  whit 


•LEIGH  and  Another  v.  TAYU 

T  hu  not,  by  virtue  of  bl«  offi^,  any  tnlbor 
■ction  igaLnit  n  luretr  on  >  bond  conclilion«l  for  the  o 
ill  iDrnB  received  by  Kim  by  virtue  of  bii  offire,  Ihe  lo 
the  oveneer,  and  ipplied  by  bim  to  parochiil  purpote* 

Dbbt  on  bond,  dated  the  25lh  of  JUarcA  181 
aved  oyer  of  the  bond  and  condition.  The  coj 
'button  had  been  duly  elected  overseer  of  the  poo 
e  county  of  C3teaer,  in  which  situation  he  » 
irious  sums  of  money,  was,  that  if  HiOion  aboui 
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tiouanoe  in  his  office  of  overseer  of  the  poor  of  the  township  of  Lynn,,  well  and 
iaithiully  execute  and  peribrm  the  same,  according  to  the  directions  of  the  several 
acts  ofparlianient  made  for  the  regulation  of  overseers  of  the  poor,  and  should 
truly  account  for,  distribute,  pay,  and  apply  all  such  sums  of  money,  not  ex- 
ceeding the  sum  of  400/.,  as  should  come  into  his  hands  by  virtue  of  his  said 
office,  then  the  obligation  to  be  void,  otherwise  to  be  in  full  force.  Plea,  first, 
oon  est  factum.  Second,  that  the  office  was  an  annual  office,  which  Hutton 
held  for  the  space  of  a  whole  year,  which  had  long  since  expired ;  that  the  bond 
was  given  to  secure  the  (uithful  performance  of  said  office  of  overseer  during  the 
said  year,  that  is  to  say,  Hrom  the  25th  March  1817  to  the  25th  March  1616 
ooly,  and  to  secure  the  good  and  true  accounting  for,  distributing,  paying,  and 
applying  by  Hutton  of  all  such  sums  of  money  (not  exceeding  400/.)  as  should 
arise  or  come  into  his  hands  by  virtue  of  his  said  office,  during  the  said  last- 
mentioned  year  only ;  and  that  he  did,  in  fact,  during  one  whole  year,  from 
*4921  ^^^  ^^^^  March  1617  to  the  said  25th  March  *1618,  duly  and  faith- 
^  fully  perform  the  said  office  of  overseer  of  the  poor ;  and  that  he  did, 
likewise,  during  the  whole  of  the  said  year,  well  and  truly  account  for,  distri- 
bute, and  pay  and  apply  all  such  sums  of  money,  not  exceeding  400/.,  as  did 
arise  or  come  into  his  hands  by  virtue  of  his  said  office.  Wherefore,  &c.  Re- 
plication, taking  issue  upon  first  plea;  and  as  to  the  last  plea,  that  during  the 
said  year,  from  25th  March  1617  to  said  25th  March  1616,  and  whilst  Hutton 
was  overseer,  he  received  and  had  in  his  hands,  by  virtue  of  his  said  office,  63/. 
10«.,  which  he  had  (although  requested  so  to  do)  wholly  neglected  and  refused 
to  account  for,  distribute,  &c.,  and  the  same  is  still  wholly  undistributed,  &c. 
Wherefore,  &c.  Rejoinder,  that  Hutton  did  well  and  truly  account  for,  distri- 
bute, pay,  &c.  all  sums  of  money,  not  exceeding,  &c.  as  came  into  his  hands 
during  the  said  year  by  virtue  of  his  office.  At  the  trial  before  Warren^  C.  J., 
of  Chester^  at  the  Spring  assizes  1627,  for  that  county,  it  appeared,  that  the 
plaintifis  were  entitled  to  recover  a  sum  of  56/.,  provided  all  the  sums  which  the 
plaintiffs  sought  to  chai^  the  defendant  with  could  be  considered  to  have  been 
received  by  Hutton  by  virtue  of  his  office  of  overseer.  One  of  those  sums  was 
100/.,  borrowed  of  one  Foz  by  Hutton  and  his  co-overseer,  and  applied  by  then^ 
to  parochial  purposes.  It  was  objected  by  the  defendant's  counsel,  that  thai 
sum  could  not  be  recovered  by  the  plaintiffs,  inasmuch  as  it  could  not  be  sai« 
to  have  been  received  by  Hutton  by  virtue  of  his  office  of  overseer ;  an  over 
seer,  as  such,  having  no  authority  to  borrow  money ;  Massey  v.  Knowles  (a). 
*4931  '^^^  learned  Judge  directed  the  jury  to  *find  a  verdict  for  the  plaintiffs 
^  for  56/.,  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  defendant  ought  not  to  be  charged  with  the 
sum  of  100/.  A  rule  nisi  having  been  obtained  in  last  Easter  term  for  that 
purpose, 

/ones,  Seijt.,  and  Cottingham  now  showed  cause,  and  contended,  that  a  sum 
of  nKMiey  borrowed  and  received  by  an  overseer  for  and  applied  by  him  to  the 
purposes  of  the  township,  must  be  considered  as  money  received  by  him  by  virtue 
of  his  office  of  overseer.  The  township  would  be  charged  with  the  amount  by 
the  lender,  who  would  treat  Hutton  as  the  agent  of  the  township,  and  evidence 
to  that  effect  would  arise  from  the  circumstance  of  the  application  of  the  money 
to  the  use  of  the  township. 

CVo«,  Serjt.,  and  J.  Williams  contrA.  It  is  the  duty  of  the  overseer,  when 
^  reqaires  money  for  parochial  purposes,  to  cause  the  same  to  be  levied  by 
nte,  and  the  money  raised  by  the  rate  and  paid  into  his  hands,  is  properly 
nwney  received  by  him  by  virtue  of  his  office  of  overseer;  but  he  has  no 
authority  as  overseer  to  borrow  money,  and  the  township  could  not  be  compelled 
to  pay  the  money  so  borrowed  by  him,  and  money  coming  into  his  hands  by 
^y  of  loan  cannot  be  considered  as  money  received  by  him  by  virtue  of  his 
office  of  overseer. 

(•)  3  Start.  65. 


Dbivek  c.  Hood.   J 

Tbivtekhkk,  C.  J.  The  condJtioii 
:ruly  account  for  all  such  sums  ofmoi 
come  into  his  haacla  by  virtue  of  his 
ition  is,  Whether  he  can  be  considei 
f  his  office  of  overseer  this  mm  of  1 
an  by  ^x.  The  borrowing  of  mone} 
td,  it  had  been  borroved  by.  the  directi 
en  grounds  for  saying  that  it  came  ! 
r ;  but  that  does  not  appear  to  have  be 
Idered  to  have  been  a  loan  to  Hutton 
iQ  their  character  of  overseers  ;  and 
by  virtue  of  his  office,  it  is  not  withii 
entering  a  nonsuit  must  therefore  be 


DRIVER  V.  HOOD. 

n  amnl  dirictnt  that  one  of  the  two  |artii 
i  of  the  reference,  snd  Ihrnt  the  olher  ibonld 
[  paid  them,  made  an  affidavit  of  debt  agai 
bat  not  ilating  any  demand  ofrepaymeot  i 

defendaut  in  this  coae  was  holden  to 
]  upon  an  affidavit  stating  that  Hood 
,  which  was  referred  to  an  arbilraio 

rule  of  Court,  The  costs  of  the  caui 
'  the  relcrence  to  be  in  the  discretion 
i  that  Hood  had  no  cause  of  action,  i 
i,  pay  IT/.  ITi,  the  costs  of  refereni 
hat  sum  upon  demand.  The  nffidav: 
il  sum,  and  that  the  costs  of  his  deli 
lo(5ether  with  the  17/.  17*.,  amountE 
saiih,  that  Hood  is  now  justly  and  In 

35/.,  under  and  by  virtue  of  the  said 
'ing  been  obtained  to  have  the  bail-boi 
!y  showed  cause,  and  contended,  that  t 

Judge's  order,  was  in  a  dilfereat  situ 
y  manner,  upon  an  affidavit  of  debt. 
1  demand  of  the  17/.  17j„  yet  if  upo 
'  had  a  claim  to  that  amount,  the  affii 
This  resembles  the  case  of  a  bill  o 
ioaa  it  is  not  necessary  to  allege  a  det 
l/n,  coutri,  contended,  that  this  was  a 
Serent  from  an  arrest  by  special  orde 

was  also  different  from  the  case  put 
ould  be  no  cause  of  action  for  the  17/ 

Tkittkbden,  C.  J,     We  think  this  ai 

the  plainlifT  to  show  the  existenoe  of  a 

The  bail-bond  must  be  delivered  up 
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•REX  p,  HEADLEY  el.  al.    Nov.  27. 


By  charter  of  the  10  Jae.  1,  reciting  that  the  borough  of  D.  was  an  ancient  borotigh,  and 
that  the  mayor  and  burgesses,  time  out  of  mind,  ftiad  enjoyed  divers  franchises,  the  king 
coafirnied  to  the  mayor  and  burgesses  alt  privileges,  &c.,  and  granted  to  the  mayor,  bur- 
geises,  and  their  successors,  that  the  mayor  and  town  clerk,  together  with  thirty-six  bur- 
gesses, being  the  common  council,  or  the  greater  part  of  them,  should  nominate  one  of  the 
number  of  twelve  chief  burgesses  ronnse/iors  to  be  mayor ;  and  it  further  granted  to  the 
mayor,  town  clerk,  and  thirty -six  chief  burgesses,  the  power  to  elect  all  ofncers,and  also 
of  taking  aliyVM  burgt94B»  into  the  borough.  It  then  granted  to  the  mayor  and  chief  bur- 
gMses,  being  «oae«««/^r«,  and  the  common  council,  a  power  of  imposing  fines  {  and  that  the 
mayoj-  and  burgesses,  and  their  successors,  should  hold  within  the  borough  a  court  of 
record  before  the  mayor,  town  clerk,  and  chief  burgesses,  being  eonuseiUrs,  and  that  all 
nuuiner  of  pleas  should  be  determined  before  the  mayor,  town  clerk,  and  chief  burgesses^ 
^oMfg-  e»*tH9eil9rs  ;  and  Chat  the  mayor,  town  clerk,  and  one  of  the  chief  burgesses  eofcs- 
stiiors  (to  be  chosen  by  the  mayor,  town  clerk,  and  common  council)  should  be  justices 
of  the  peace  within  the  borough.  By  a  subsequent  charter,  reciting  the  former,  King 
Ckarlta  the  First  confirmed  the  same,  and  granted,  inter  alia,  that  the  mayor  and  the 
recorder,  and  the  chief  burgesses,  being  the  common  council  for  the  time  being  (of  which 
chief  bnrgesses  some  were  known  by  the  name  of  chief  burgesses  counseifors),  should 
have  the  power  to  elect  one  of  the  aforesaid  chief  burgesses  awl  couMseiiors  to  be  mayor, 
and  that  the  mayor  and  re<»>rder,  and  chief  burgesses  of  the  common  council  of  the 
borough,  should  have  the  power  to  elect  all  officers,  and  also  of  taking  thereafter  all 
free  burgesses  into  the  number  of  free  burgesses :  Held,  that  by  these  charters  (there 
being  no  evidence  of  usage  prior  to  the  granting  of  the  charter  o(  Jae  1.)  the  twelve  bur- 
gesses counsellors  did  not  form  an  integral  part  of  this  corporation  for  the  purpose  of 
electing  free  burgesses,  and  that  the  right  of  electing  free  burgesses  was  in  the  mayor, 
recorder,  and  the  thirty-six  chief  burgesses,  or  the  major  part  of  them,  and,  consequently, 
that  to  make  a  good  election  of  a  free  burgess,  it  was  sufficient  if  there  were  present  tna 
mayor,  recorder,  and  a  majority  of  the  thirty-six  chief  burgesses. 

A  KULB  nisi  had  been  obtained,  calling  on  the  defendant  Huidley,  and  eleven 
other  persons  named  in  the  rule,  to  show  cause  why  informations  in  the  nature 
of  quo  warranto  should  not  be  exhibited  against  them,  to  show  by  what 
authority  they  severally  exercised  the  office  of  chief  or  capital  burgesses  of  the 
borough  of  Devizes,  in  the  county  of  Witts^  from  the  1st  of  August  1825,  to 
the  8th  oT  October  1825 ;  and  by  what  authority  they  then  claimed  to  exercise 
the  said  olfioe  within  the  said  borough.  The  rule  was  obtained  on  the  ground 
that  there  were  only  seven  chief  burgesses  counsellors,  and  nine  chief  burgesses 
present,  when  they  were  severally  elected  and  sworn  into  the  said  offices  of 
chief  or  capital  burgesses  on  the  said  Ist  day  of  August  1825  ;  and  that  only 
*4971  ^^^^  chief  ^burgesses  counsellors,  or  aldermen,  and  ten  chief  burgesses 
^  were  present,  when  HecuUey  and  the  other  defendants  named  in  the  rule 
▼ere  respectively  elected  and  sworn  chief  burgesses  of  the  said  borough  on  the 
8th  day  of  Cteto&fr  1825. 

The  affidavits  in  support  of  the  rule,  after  stating  that  the  borough  of  Dm- 
zci  was  a  corporation  by  prescription,  with  twelve  chief  burgesses  counsellors 
(or  alderman),  and  twenty-four  chief  burgesses,  set  out  a  charter  of  King  James 
the  First,  bearing  date  the  10th  oCJulf/^  in  the  third  year  of  his  reign,  by  which, 
aAer  reciting  that  the  borough  of  Devizes  was  an  ancient  and  populous  borough, 
and  that  the  mayor  and  burgesses  of  the  borough  had  timeout  of  mind  used  and 
eojoyed  divers  liberties,  franchises,  &c.  as  well  by  the  charters  of  his  predeces 
sors,  kings  of  England^  to  them  and  their  predecessors  theretofore  granted,  and 
<^  by  means  of  divers  prescriptions  and  customs  anciently  used  in  the  borough, 
tod  that  the  then  mayor  and  burgesses  had  humbly  besought  his  said  majesty 
to  extend  to  them  his  kingly  munificence ;  and  that  his  majesty,  for  the  better 
rule  and  government  of  the  borough,  was  willing  to  alter  the  time  and  manner 
of  choosing  the  mayor  of  the  borough  ;  and  did  vouchsafe  to  explain  and  con* 
Ann  other  grants,  liberties,  and  franchises,  as  well  by  the  charters  of  his  pre* 
deoessora  to  the  said  mayor  and  burgesses  and  their  predecessors  theretofore 
niade  and  granted,  as  also  hy  means  of  divers  prescriptions  and  customs  there* 
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loforc  anciently  used,  bdi 
the  good  ruling  of  the  bo 
alia,  conRrm  tothc  mayo 
cessars  for  ever,  all  and 
cessors  to  the  mayor  and 
and  confirmed,  or  by  reo 
fore  bad  and  enjoyed ;  a 
which  iherelofore  hnd  ari: 
his  majesty  did  give  and 
auccessors,  "  that  the  ma 
with  thirty  and  six  burgi 
fcir  the  time  buing,  or  tl- 
times  thcreaHer,  should  h 
nominating,  and  assign  in 
and  assign,  one  honest  ai 
counKllors  of  the  borouj 
next  ensuing,  who,  bcfor 
thai  is  to  say,  on,  &c.  si 
tha  same  oflico  before  \ 
borough,  and  the  town  c 
thirty  and  six  burgesses, 
being,  or  the  greater  pan 
execule  (he  office  of  may< 
and  town  clerk  for  the  i 
heing,ot  the  greater  part  > 
•election,  and  ihat  they  s! 
forth  and  for  ever  all  an 
after  to  serve  within  the  i 
offices  within  the  same  I 
free  burgesses  of  the  boi 
borough.  And  that  if  an 
after  elected  into  the  olli< 
chief  burgesses  or  count 
burgesses  of  the  borough 
so  chosen  being  apt  and  : 
should  refuse,  without  re 
should  be  elected,  that  I 
gesses  aforesaid,  being  c 
the  lime  being,  or  the  gi 
refusing."  By  another  i 
the  time  being,  and  the  I 
greater  part  of  them,  ahou 
the  good  rule  and  goven 
borough  ;  and  that  the  n 
teUort,  and  the  commoo 
them  as  aforesaid,  a»  oft' 
nances,  such  and  such  li 
impose  and  assess  by  \m 
ciaments,  or  by  any  of  I 
such  laws,  as  to  the  san 
being,  or  the  greater 
and  meet.  And  his  m: 
the  borough,  nnd  their 
thereaHer  should  hold 
a  court  of  record  to  1 
and  chief  burgesses,  be. 
be  lield  before  twelve, 
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them,  whereof  the  mayor  of  the  borough  ibr  the  time  being,  and  the  tcwn  cleric 
of  the  borough  for  the  time  being,  his  majesty  willed  to  be  two,  and  that  in  that 
court  they  might  hold  by  plaint,  to  be  levied  in  the  same  court,  all  manner  of 
pleas,  actions,  &e.,  so  as  such  pleas,  dzc*  should  be  determined  before  the  mayor, 
town  clerk,  luid  chief  burgesses,  being  counsellors  of  the  borough  for  the  time 
being,  or  before  twelve,  eleven,  ten,  nine,  eight,  seven,  six,  five,  or  four  of  them, 
whereof  the  mayor  and  town  clerk  of  the  borough  for  the  time  being  his  majesty 
willed  to  be  two.     The  charter  then  granted  that  the  mayor  and  town  clerk  of 
the  borough,  and  also  one  of  the  chief  burgesses  and  counsellors  of  the  borough, 
froin  time  to  time  to  be  chosen  by  the  mayor,  town  clerk,  and  common  council 
of  the  borough  for  the  time  being,  or  the  greater  part  of  them,  whereof  the 
mayor  and  town  clerk  his  majesty  willed  to  be  two,  during  the  time  wherein 
they  should  happen  to  be  in  their  offices,  should  be  his  justices,  and  every  of 
*50l1  ^^^"^  ^^^  ^"^  should  be  ^justice  of  his  majesty,  his  heirs  and  successors, 
-^  to  keep  the  peace. 
The  affidavits  then  set  out  another  charter  of  Charles  the  First,  bearing  date 
the  5th  of  JunCy  in  the  fifteenth  year  of  his  reign,  which,  after  reciting  the 
former  charter  otjac.  1,  ratified  and  confirmed  the  same,  appointed  a  recorder 
in  lieu  of  the  town  clerk,  and,  among  other  things,  granted,  that  the  mayor  of 
the  borough  for  the  time  being,  and  the  recorder  of  the  borough  for  the  time 
being  (and  in  the  absence  of  tlie  recorder  his  deputy),  and  the  chirf  burgesses^ 
being  the  common  council  of  the  same  borough  for  the  time  being  (of  which 
chief  burgesses  some  were  called,  known,  or  distinguished  by  the  name  or  dis- 
tinction of  chief  burgesses  counsellors  of  the  borough  aforesaid),  or  the  greater 
part  of  them,  at  all  times  thereafter  should  have  power  and  authority,  yearly 
and  every  year,  on,  &C.  to  assemble  in  the  guildhall  of  the  borough,  and  then 
should  choose  one  honest  man  of  the  aforesaid  chief  burgesses  and  counsellors 
of  the  borough  aforesaid  to  be  mayor  of  the  borough  for  one  whole  year  next 
following  tiie  eve  of  the  foast  of  St,  Michael  after  such  election.     And  that 
the  mayor  and  recorder  of  the  borough  for  the  time  being  (and  in  his  absence 
his  deputy),  and  the  aforesaid  chief  burgesses  cfthe  common  council  of  the  same 
borough  for  the  time  being,  or  the  greater  part  of  them,  from  thenceforth  should 
have  the  nomination,  election,  and  appointing,  and  that  they  should  nominate, 
appoint,  and  choose,  from  thenceforth,  all  officers  and   ministers  whatsoever 
(other  than  the  town  clerk)  to  serve  thereafter  within  the  borough  ;  and  also  all 
and  singular  free  burgesses  of  the  borough  aforesaid,  thereafter  take  into  the 
*5021  ^"^"^^  ^^  ^'^^  burgesses  *of  the  same  borough.      The  charter  gave 
-^  to  the  mayor,  recorder,  and  chief  burgesses  the  power  of  imposing  fines 
upon  any  person  refusing  to  serve  an  office,  and  to  make  bye-laws,  and  assess 
and  impose  fines  for  breach  of  the  bye-laws,  in  like  manner  as  in  the  recited 
charter  ot  James  the  First  was  for  that  purpose  contained.     The  affidavits  then 
stated  that  these  two  charters  bad  been  accepted  by  the  mayor  and  burgesses 
of  the  borough,  and  acted  upon  by  them  ;  that  an  election  of  free  burgesses  was 
had  on  the  1st  of  August  1825 ;  that  thero  were  not  present  more  than  the 
niayor,  recorder,  seven  capital  burgesses  counsellors,  or  aldermen,  and  nine 
capital  burgesses,  when  the  defendants  were  elected  and  sworn  capital  bur- 
S^sses ;  and  that  on  the  8th  of  October  1825  there  were  present  not  more  than 
the  mayor,  recorder,  nine  capital  burgesses  counsellors,  or  aldermen,  and  ten 
capital  burgesses,  Mfhen  the  defendants  were  again  elected  and  sworn  capital 
burgenes,  and  that  they  aeverally  exercised  the  office  of  a  capital  burgess ;  and 
that  they  respectively  ought  not  to  exercise  the  office  of  a  capital  burgess,  inas- 
iniieh  as  they  were  not  any  of  them  duly  elected  and  sworn  capital  burgesses 
0^  the  borough. 

^  Ajttonteif'Generalj  TaunUm,  and  Merewether,  Serjt.,  now  showed  causa. 
It  mast  be  confided  that  the  first  election  was  void,  because  a  majority  of  the 
thirty-six  burgesses  was  not  present.  But  the  defendants  never  acted  under  that 
clectioD,  and   they  are  willing  to  disclaim  as  to  the  period  which  elapsed 
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y  usage  'before  the  time  whep  the  charter  was  granted ;  ood  although  ,^1 
:  corporation  may  be  a  corporation  by  prescription,  and  although  it  '-  ' 
ijr  be  collected  from  the  charter  granl^  by  King  Jama  the  First,  that  bel 
It  time  there  had  been  thirty-six  persons,  capital  burgeMea,  of  whom  lw( 
re  counsellors,  yet  it  does  not  thereby  appear  for  what  period  of  time  tl 
i  existed,  or  what  their  respective  rights  were.  Nov  the  language  of  I 
irler  will  show,  whether  it  was  intended  there  should  be  a  concurrence 
najority  of  the  twelve  burgesses  counsellors,  and  a  majority  of  the  twee 
ir  chief  burgesses.  If  (hat  were  intended,  ihe  language  used  in  the  cha 
»ild  have  been,  that  the  election  should  be  by  the  mayor,  the  town  ck 
I  twelve  burgesses  counsellors,  and  the  twenty-four  capital  burgeasca.  T 
the  language  used  in  the  charter,  when  it  gives  the  power  to  imp 
es.  But  the  language  of  the  clause  of  the  charter  giving  the  right 
cling  the  mayor  is,  "  that  the  mayor  and  common  clerk,  called  the  tc 
rk  of  the  borough,  together  with  thirty  and  tix  burgettea  of  the  same 
igh,  being  the  common  council  of  the  same  borough  for  the  time  being. 
!  greater  part  of  ihem,  shall  from  lime  to  time  and  at  all  limes  have  pc 
electing  the  mayor."  The  right  is  therefore  given  to  Ihe  Ibirty-aix,  osifih 
IS  at  that  time  a  known  body  consisting  of  that  number  ;  and  no  dislinci 
made  between  any  of  the  component  parts  of  that  body.  In  all  ihe  ci 
lere  the  presence  of  every  integral  part  of  a  corporation  has  been  held  Ic 
%ssary,  the  ditlerent  component  parts  of  the  corporation  have  been  i 
ically  mentioned.  The  charter  then  provides  for  the  election  of  oi 
ilicers,  and  says,  "  that  the  mayor  and  town  clerk  of  the  borough,  and  r«, 
rty-six  chief  burgesses  of  the  same  borough,  or  the  greater  part  of  '■ 
iro,  from  thenceforth  for  ever  shall  have  the  election  of  all  cMtncere."  ' 
:ht  of  elecling  o(!icera  is  given,  therefore,  not  to  Ihe  twelve  and  twenly-ff 
t  to  the  mayor  and  to  the  thirty-six,  no  distinction  being  made  between 
lividuols  of  whom  the  thirty-six  are  composed.  Therearein  ihts  chaiteri 
uses  by  which  a  power  of  imposing  fines  is  granted,  and  tbo  language 
ise  clauses  is  very  different  from  that  used  in  the  clauses  giving  the  right 
ction.  One  of  those  clauses  givea  the  mayor  and  chief  burgesses,  be 
insellors,  and  the  common  council,  or  Ihe  major  part  of  them,  the  power 
posing  a  reasonable  fine  upon  any  person  refusing  to  lake  an  office.  1 
ler  gives  the  mayor,  town  clerk,  and  chief  burgesses,  being  counseUors,  i 
:  common  council,  the  power  of  imposing  penalties  upon  all  ollenders  agai 
e-Iaws.  In  these  two  clauses  the  twelve  burgesses  counsellors  and  the  twer 
ir  chief  burgesses  are  treated  as  two  distinct  bodies.  It  is  essential,  therert 
it  a  majority  of  each  of  those  bodies  should  be  present  at  any  irteeting  wh 
ine  ia  to  be  imposed.  But  in  the  clause  giving  the  right  of  electing  the  maj 
icers,  or  free  burgesses,  the  thirty-six  chief  burgesses  are  treated  sa  i 
jregale  body,  and  therefore  it  is  suflicienl,  that  at  any  such  election  a  majoi 
that  body  should  be  present.  The  language  used  in  the  charter  of  K 
arki  Ihe  Second  re<|uirea  a  similar  constniction.  It  slates,  that  there  » 
that  time  in  the  corporation  a  body  of  thirty-six ;  that  the  thirty-six  consis 
twelve  who  were  counsellors,  and  twenty-four  who  were  not.  Thai  bei 
i  case,  if  it  had  been  'intended  that  at  the  election  of  officers  there  r*. 


>uld  be  a  concurrenco  of  the  definite  body  of  twelve,  and  of  the  definite 


ly  of  twenty-four,  the  language  which  would  obviously  have  been  used  wo 
re  been,  thai  the  right  of  election  should  be  in  the  mayor  and  in  the  a* 
lors,  and  in  the  residue  of  the  capital  burgesses  of  the  said  borough.  Bui 
iguftge  actually  used  is,  "  thai  the  mayor,  the  recorder,  or  in  his  a'osence 
)uty,  and  the  chief  burgesses,  being  the  common  council  of  the  sameboniu 
the  time  being,  of  which  chief  burgesses  some  are  called,  or  known,  or  < 
Suixhcd  by  the  name  or  distinction  of  chief  burgesses,  counsellors  of  i 
fough  aforesaid,  or  Ihe  greater  part  of  them,  at  all  times  hereaAer,  shall  hi 
»er  and  aulhorily  to  choose,  nominate,  and  appoint  one  honest  man  of  I 
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aforesaid  chief  burgesaea  and  oounaellors  of  the  borough  aibresaid  to  be  mayor  ;^ 
and  then  it  aflerwards  provides,  **  that  the  mayor  and  recorder  (or  the  time  being 
(and  in  his  absence  his  deputy),  and  the  aforesaid  chief  burgesses  of  the  common 
council  of  the  borough  for  the  time  being,  or  the  greater  part  of  them,  from 
hencelbrth  shall  have  the  power  of  nominating  and  appointing  other  officers." 
Here  again  the  same  language  occurs,  and  no  distinction  is  made  between  the 
twelve  and  twenty-four;  but  the  right  of  election  is  given  to  the  whole  collective 
body  of  chief  burgesses  as  a  mass,  and  no  distinction  is  made  between  the  different 
classes  of  which  that  body  consists.  In  the  case  of  the  King  v.  Devonshire  (a), 
the  point  did  not  of  necessity  arise,  but  it  did  arise  incidentally.  In  that  case, 
*5111  ^P^^  ^^  death  of  a  capital  burgess,  the  right  of  electing  another  was*in 
•'  the  capital  burgesses  at  that  time  surviving  and  remaining,  or  the  greater 
part  of  the  same.  Of  the  capital  burgesses  four  were  aldermen.  The  charter 
required  that  two  aldermen  should  be  present  at  the  election  of  all  officers. 
There  were  not  two  aldermen  present  at  the  election  of  the  defendant  as  a  capi- 
tal burgess.  It  was  contended,  that  the  presence  of  two  aldermen  was  necessary, 
because  capital  burgesses  came  within  the  meaning  of  the  word  officers ;  but  it 
was  never  suggested  that  the  concurrence  of  three  aldermeti  was  necessary. 
For  these  reasons  I  am  of  opinion  that  the  construction  of  this  charter  does  not 
admit  of  any  reasonable  degree  of  doubt,  so  as  to  warrant  us  in  making  this  rule 
absolute.  As  to  the  other  point,  the  rule  may  be  enlarged,  as  the  parties  have 
been  again  elected,  in  order  to  enable  them  formally  to  disclaim,  in  case  any  quo 
warranto  information  be  filed  against  them. 

HoLHOTD,  J.     This  is  a  very  plain  case.     If  there  were  any  reasonable 
doubt,  we  should  be  bound  to  make  the  rule  absolute.     But  there  appears  to  me 
to  be  none  whatever.     The  question,  which  is  as  to  the  power  of  electing  the 
chief  burgesses,  turns  entirely  upon  the  construction  of  the  charter,  independent 
of  any  usage.     By  the  charter  of  Ckarks  the  First  the  election  of  the  chief 
burgesses  is  to  be  by  **  the  mayor  and  recorder  of  the  borough  for  the  lime 
being  (and  in  his  absence  his  deputy),  and  the  aforesaid  chief  burgesses  (they 
beii^  thirty-six)  of  the  common  council  of  the  same  borough  for  the  time  being, 
or  the  greater  part  of  them."     It  is  insisted  that  the  common  council  consists 
^5121  ^^  ^^^  classes  of  persons,  viz.  of  twelve  burgesses  counsellors,  and  *the 
^  remaining  chief  burgesses,  and  that  a  majority  of  each  of  these  bodies 
oaght  to  have  concurred  in  the  election.     But  it  seems  to  me  that  the  charter 
does  not  require  a  majority  of  each  of  these  bodies,  and  that  every  word  of  the 
charter  is  satisfied  by  holding  it  to  be  sufficient  that,  besides  the  mayor  and 
recorder,  there  should  be  present  a  majority  of  the  thirty-six  chief  burgesses, 
because  the  power  of  election  is  given  to  them,  or  the  major  part  of  them.     If 
the  power  of  election  had  been  given  to  the  twelve  burgesses  counsellors  and  to 
the  twenty-four  remaining  chief  burgesses,  then  it  would  have  been  requisite 
that  there  should  be  a  majority  of  each  body.     In  the  other  clauses  of  the  char- 
ter which  give  the  power  of  imposing  fines,  the  chief  burgesses  counsellors 
are  mentioned  by  name.     For  these  reasons  I  think  that  the  rule  must  be  dis- 
charged. 

LrrTLEDALE,  J.  I  am  of  the  same  opinion.  In  most  charters  there  is  a 
distinct  declaration  that  there  shall  be  one  mayor,  a  definite  number  of  aldermen 
or  capital  burgesses,  and  some  definite  number  of  persons  to  compose  the 
common  council.  In  such  cases  the  charter  recognizes  the  existence  of  all 
these  as  separate  and  distinct  bodies.  But  the  charters  in  this  case  do  not 
i^ecognize  the  twelve  burgesses  counsellors  as  a  body  distinct  from  the  chief 
burgesses.  It  seems  from  the  recital  in  the  charter  of  James  the  First,  that  this 
»  a  corporation  by  prescription.  The  charter  does  not  point  out  specifically 
whether  the  twelve  burgesses  counsellors  and  the  remaining  chief  burgesses  are 
to  be  considered  as  separate  existing  bodies,  or  as  composing  one  class,  which 

(a)  IB.SrC.  609. 
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rally  called  [he  common  council.  *It  migb 
t  what  the  usage  of  the  borough  had  been 
charter  of  James  the  First,  and  if  the  pn 
ite  meetings  the  attendance  of  a  majoHiy  > 
.lors,  that  would  have  been  a  recognition  oi 
B  body.  But  aa  there  is  no  affidavil  at  a 
on  the  charters  aione.  There  is  a  distioc 
the  First  and  that  of  Charle*  the  First.  £ 
ction  of  mayor,  speaks  of  thirty  and  sbt  ch 
luncil  of  the  borough.  The  words  of  the 
lyor  and  town  clerk,  together  with  thirl 
h,  being  the  common  council  of  the  boKH 
part  of  them,  shall  have  the  power  of  cbo 
'  tire  number  of  twelve  chief  burgesses  coti 
>  mayor."  The  language  of  the  charter  ol 
'.  recorder  (who  is  substituled  for  the  town  < 
order,  his  deputy,  and  tbe|chief  burgesses, 
Dugh  for  the  time  being  (of  whiob  chief  burge 
Datne  of  chief  burgesses  counsellors  of  tb 
part  of  them,  shall  have  power  to  assembl 
t  man  of  the  aforesaid  chief  burgesses  aw 
id,  to  be  mayor."  There  might  be  some 
I  had  stood  alone,  because  it  says,  "  of  whi 
by  the  name  of  chief  burgesses  counsell 
however  '(which  may  be  supposed  lo  refei 
borough),  only  says,  that  they  are  to  chooi 
lan  of  the  number  of  twelve  chief  burgessi 
rlet  the  First  goes  further  to  lecogniie  the 
ntegntl  part  of  the  corporation  lliun  that  o 
not  havmg  named  the  burgesses  counselloi 
ilion,  the  words  above  cited  from  the  char 
opinion,  sufficient  lo  make  them  an  integral 
ny  other  parts  of  this  charter,  that  ihn  tbirl 
n  council  were  intended  to  be  divided  into  I 
lake  the  attendance  of  a  majority  of  each 
^fMi  corporate  meeting. 


tEX  V.  The  Bridgewster  end  Taunton  Cani 


{oOPBR,  high  constable  of  the  hundred  ol 
Kt,  attended  at  the  quarter  sessions  for  ths 
:  all  offenoee  within  his  hundred,  and  beii 
T  l)e  knew  of  any  nuisance  to  persons  or 
his  hundred,  answered,  that  he  intended  h 
ce.  He  was  then  directed  to  go  to  tlfe  indici 
oof  with  the  court),  and  give  his  instructiong 
nentmcnt  in  uiiting  upon  paper: — "  I  "prt 
Btors  of  the  Bridgeirater  and  Titunton  Ci 
ce,  in  erecting  a  certain  swing-bridge  over  s 


515] 


7  Barnewall  &  Cresswell.  233 


leading  from,"  6ic.  &c.  The  clerk  of  the  indictments  (who  was  employed  by 
the  clerk  of  the  peace)  turned  the  presentment  into  the  form  of  an  indictment 
beginning  with  the  words,  **  The  jurors  of  our  lord  the  king.'*  The  indictment, 
and  the  constable's  presentment  on  paper,  were  then  filed  by  the  clerk  of  the 
peace,  together  with  the  other  indictments  found  at  that  sessions ;  but  the  con* 
stable  of  the  hundred  never  went  before  the  grand  jury,  or  gave  any  evidence ; 
Dor  was  the  presentment  ever  submitted  to  the  consideration  of  the  grand  jury. 
The  affidavits  stated  that  this  was  the  usual  practice  as  to  presentments  by  the 
high  constable  at  the  court  of  quarter  sessions  (or  the  county  of  Somerset^  and 
that  the  same  practice  had  prevailed  on  the  western  circuit  for  forty  years.  A 
rule  nisi  had  been  obtained  (or  quashing  this  presentment,  against  which 

Rogers  now  showed  cause.  The  ancient  practice  was  for  the  constable  to 
present  all  offences  within  his  knowledge,  which  concerned  the  peace,  at  the  leet 
or  toum ;  and  such  presentment  was  then  acted  upon  without  being  sanctioned 
by  a  grand  jury.  The  jurisdiction  which  the  toum  had  over  such  offences  was, 
by  the  statute  1  Ed.  4,  c.  2,  transferred  to  the  quarter  sessions.  It  still  con- 
tinued to  be  the  duty  of  the  constable  to  present  such  offences  at  the  sessions, 
and  there,  his  presentment,  like  that  of  a  justice,  was  considered  equivalent  to  an 
indktment  fbuod  by  a  grand  jury.  LtMmbartTs  Eirenarcha^  p.  508,  shows  that 
the  presentment  of  a  justice  upon  his  own  knowledge,  of  ofiences  against  certain 
*5161  '^^^"'^^  there  mentioned,  hath  the  fbroe  of  z.  ^presentment  of  twelve  men ; 
-■  and  the  same  learned  author  afterwards  says,  **  Of  some  such  like  strength 
also  (as  I  think)  is  the  presentment  of  constables  concerning  sundry  points  con* 
tained  in  the  statute  of  Winchesier,  13  Edw.  1."  In  Fitzherberfs  Justice  ^ 
the  iVoce,  p.  125,  under  the  head  of*'  Where  a  presentment  or  certificate  made 
by  a  justice  or  by  other  persons  to  sessions  shall  be  like  a  presentment  found  by 
the  verdict  of  twelve  men,"  it  is  laid  down,  *<  that  the  presentment  at  the  sessions 
by  justices  of  the  peace  upon  their  knowledge  of  such  a  highway  being  out  of 
repair,  is  like  the  presentment  of  twelve  men,  upon  which  the  justices  may  pass 
a  fine."  Now  a  high  constable  presents  on  his  own  knowledge;  he  is  not 
bouad,  on  the  information  of  others,  to  present  a  highway  out  of  repair,  Anon, 
I  Vent,  337 ;  and  being,  like  a  justice,  a  person  clothed  with  public  authority, 
his  presentment  is  equivalent  to  a  presentment  found  by  the  verdict  of  twelve  men. 

Lord  Tentbsdbn,  C.  J.  The  instrument  prepared  by  the  officer  employed 
by  the  clerk  of  the  peace,  purports,  on  the  face  of  it,  to  be  an  indictment  found 
by  a  jury ;  but  the  subject-matter  of  the  charge  contained  in  the  instrument,  in 
Tact,  never  was  submitted  to  the  consideration  of  any  jury.  To  warrant  such  a 
proceeding,  the  high  constable  ought  to  have  gone  before  the  jury  and  given  his 
evidence  on  oath.  The  presentment  of  a  justice  on  his  own  knowledge  has,  by 
statute,  in  some  cases,  the  force  of  a  presentment  by  a  grand  jury;  and  those 
are  the  cases  referred  to  in  Lambard  and  Fitzherhert.  It  is  not  suggested  that 
the  proceeding  in  this  instance  was  warranted  by  any  statute.  It  is  clearly  bad. 
The  rule  must,  tiierefore,  be  made  absolute. 

Rule  absolute. 
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^'^here  «  broker,  having  accepted  billi  for  his  principal  on  the  security  of  goods  then  in  his 
i^odi,  pledged  the  goods  with  a  persoq  who  bad  notice  of  the  agency,  but  did  not  inform 
^  principal  of  this  transaction  :  Held,  that  under  the  6  t7.  4, 0.  94, »,  5,  the  broker  coutd 
only  transfer  such  right  as  he  had,  which  was  a  right  to  be  indemnified  a^ains^  the  bills 
which  be  had  accepted;  and  that  the  principal  having  satisfied  those  bills,  was  entitled  to 
BiTe  back  his  goods  from  the  pawnee,  without  paying  the  amount  for  which  they  were 
pledged. 

Vol,  XIV.— 30  U  ♦ 
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Tkotkb  for  twenty  bale*  of  silk,  and  tventy 
■aid  silk.  Plea,  not  guilty.  At  the  trial  \xfot 
GuUdJiall  sittings  atler  £a4ter  term  1826,  ttv 
plaiDlifft,  subject  to  the  opinion  of  this  Court  on 

Id  F^ruary  183S  John  BiUinge,  a  silk  bro 
twenty-rour  bales  of  silk  lying  in  the  wareboui 
The  plaint ifi* paid  for  the  silks  when  due,  and  n 
the  delivery  of  them  in  the  usuaL  fbrni.  On  th( 
sent  the  twenty-four  warrants  to  Billingt,  incic 
lowing  is  a  copy  : 

Mr.  /oAn  BUHnge, 

I  enclose  you  tweoty<fbur  Eait  India  warra 

coats,  amounting  to  8761/.  13s,  Id,     Upon  thee 

hills,  ISOO/.,  16S0;.  lUs.,  at  three  nionlhs  fro 

accept,  to  stand  against  the  proceeds  of  said  sill 


BiUinge  accepted  the  two  hilts  abore  mentk 
S050/.  lOt.,  and  returned  them  to  the  plaintiff*, 
the  silks  before  the  bills  became  due.  The  pis 
to  pay  the  bills ;  but  a  few  days  'before  they  fbll 
that  it  would  be  inconvenient  for  him  to  do  so 
hnge  should  draw  bills  upon  him,  which  he  i 
should  get  them  discounted,  and  pay  his  own  a 
this  proposal,  Biilimge  drew  upon  the  plaintiff 
to  his  own  order,  one,  dated  Sd  Septtmber  1 
another,  of  the  same  date,  for  638/.  at  three  m 
Umier  1825,  for  700/.  at  three  months;  anott 
for  700/.  at  four  months,  amounting  in  the  a 
were  accepted  by  the  piaiatifT,  and  delivered  tc 
them  discounted,  and  to  take  up  his  own  accept 
he  discounted  the  bill  for  fi38/. ;  but  on  the  »lh 
said  acceptances  becatne  due,  and  were  paid; 
diacounted  any  of  the  others.  On  that  day  he  ' 
defendants,  showed  tbem  the  plaintiS^s  letter  <^ 
borrow  3000/.  upon  the  security  of  the  warran 
acceptance* ;  he  did  not  mention  to  the  defend 
aocq>ted  by  the  plaintiff*.  The  defendants  advf 
of  the  warrants  which  he  lell  with  them,  togelht 
7th  of  June  1885.  This  money  he  immediatt 
his  acceptances  were  made  payable,  and  wilhoi 
to  pay  them.  In  this  manner  the  acceptances 
BUlinge  borrowed  the  9000/.,  aod  lell  the 
he  had  not  paid  any  of  his  acceptances.  B 
the  plaintiff  to  borrow  the  said  sum  of  3000/ 
•26th  Septeittber,  BiUinge  carried  to  the  defi 
desiring  them  to  discount  these  bills  for  him,  lo  re{ 
they  had  advanced  to  him  and  interest,  and  to  | 
so,  and  paid  him  a  balance  of  269/.  7s.  Id.  Al 
tiff"  £(^tfl^  discounted,  and  applied  the  procec 
the  amount  to  the  plaintifT'a  credit  in  their  accc 
of  the  silk  on  the  12th  September,  and  three  n 
defendants  gave  him  up  the  four  warrants,  and 
possession.  BiUinge  did  not  pay  the  proceeds 
to  the  plsintiff,  but  he  credited  his  account  wiih 
all  the  bills  accepted  by  him  as  they  became  due 
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BiiUngc  drew  upon  the  plaintiff  another  bill  of  exchange,  payable  to  his  own 
order,  lor  400/.,  at  three  months,  which  was  also  accepted  by  the  plaintiiT,  and 
which  Billirige  applied  to  his  own  use.  A  third  set  of  bills  was  drawn  by  the 
plaintiff  on  BUlingty  and  accepted  by  him;  one  dated  1st  December  1825,  for 
700^,  at  three  months;  another  dated  8th  Decenhber  1825,  for  800/.,  at  three 
months;  another  dated  29th  December  1825,  for  500/.,  at  three  months; 
and  another  dated  2d  January  1826,  lor  600/.,  at  three  months.  Billinge 
stopped  payment  on  the  17th  January  1826,  and  a  commission  of  bank- 
rupt was  soon  aHer  sued  out  against  him.  Till  then  the  plaintiff  knew  nothing 
of  BiiHnge  having  borrowed  money  from  the  defendants,  or  having  deposited 
the  warrants  with  them.  Billinge  when  he  stopped  was  and  still  is  indebted 
to  the  plaintiff  in  the  sum  of  494/.  The  plaintiff  n^otiated  the  third  set  of 
bills  accepted  by  Billinge  ;  but  he  took  them  up  when  due,  and  they  have  been 
*5201  °^  ch^ifge  on  *Billinge^9  estate.     Billinge  was  not  indebted  to  the  de- 

•*  fendants  when  he  deposited  the  warrants  with  them ;  but  he  was  indebted 
to  them  when  he  stopped  payment  to  the  amount  of  4000/.  and  upwards.  The 
hills  for  9360/.  delivered  by  Billinge  to  the  defendants  on  the  26th  September 
produced  to  the  defendants  2S27/.  Some  of  them  were  dishonoured,  and  remain 
io  their  bands,  making  a  deficit  of  1039/.,  besides  interest.  Before  the  com- 
mencement of  the  action  the  warrants  were  demanded  on  behalf  of  the  plaintiff 
from  the  defendants,  who  refused  to  deliver  them  up,  claiming  a  lien  upon  them 
for  the  balance  due  to  them  from  BiiHnge,  The  question  lor  the  opinion  of  the 
Court  was.  Whether  the  defendants  had  any  and  what  lien  upon  the  warrants? 
OampbeS  lor  the  plaintiff.  The  warrants  in  question,  the  property  of  the  plain- 
ttflT,  were  pledged  without  his  knowledge  or  authority  by  his  agent.  The  right  to  do 
•0  depends  upon  the  6  G.  4,  c.  94,  s,  5.  (a)  The  question  then  is.  Whether,  on  the 
9th  of  September^  when  the  deposit  was  made  with  the  defendants,  the  agent  BH- 
hnge  had  any,  and  what  lien  upon  the  warrants  1  He  had  come  under  acceptance 
for  the  accommodation  of  the  plaintiff  to  the  extent  of  8050/.  lOj.,  and  in  order  to 
*5211  P^^^^^  Ibnds  to  take  up  those  bills,  the  plaintiff  had  'accepted  others 

^  which  BiUinge  had  undertaken  to  get  discounted.  At  the  time  of  the 
pledge  the  first  set  of  bills  had  not  been  taken  up,  and  therefore  Billinge  had  not 
disbursed  any  money  for  the  plaintiff,  but  had  merely  incurred  a  liability.  The 
hills  accepted  by  the  plaintiff  in  the  whole  amounted  to  2638/.,  leaving  a  sum  of 
412/.  only  uncovered,  and  of  these  Billinge  had  discounted  one  lor  638/.  If  all 
the  bills  were  to  be  placed  to  the  plaintiff's  credit,  Billinge,  on  the  9th  of 
September  J  could  have  no  lien  beyond  412/.,  or  if  he  gave  credit  fer  the  638/. 
only,  that  would  leave  2412/.  in  his  favour.  But  supposing  him  to  have  had 
power  to  transfer  to  the  defendants  a  lien  to  that  amount,  that  was  discharged 
on  the  26th  of  Septemher,  when  he  took  to  them  bills  lor  3366/.  to  be  discounted., 
and  out  of  them  they  repaid  themselves  the  3000/.  before  advanced,  and  paid 
BiiHnge  the  balance,  269/. ;  lor  the  discount  of  a  bill  is  a  sale  of  the  bill.  Thus 
the  defendants,  in  fact,  were  paid  the  whole  of  that  sum  by  taking  credit  for  it 
in  account  with  Billinge.  It  is  true  that  some  of  these  bills  were  dishonoured ; 
but  that  could  not  alter  the  case,  it  merely  created  a  new  debt  from  Billinge 
to  them.  Should  it,  however,  be  held  that  the  lien  given  to  the  defendants  on 
the  9th  of  September  was  not  discharged  by  this  transaction  on  the  26th,  still  it 
^as  aflerwards  discharged  by  what  took  place  between  the  plaintiff  and  Billinge. 
The  former  paid  all  the  bills  drawn  by  Billinge  upon  him.   The  bills  afterwards 

(•)  By  which  it  was  enacted,  «  That  it  shall  be  lawfal  for  any  person,  Ice.  to  accept  and 
take  any  inch  goods,  or  any  document  (for  the  delivery  thereof)  in  deposit  or  pledge  from 
^oy  factor  or  agent,  notwithstanding  such  person  ahall  have  notice  that  the  person  making 
such  deposit  or  pledge  is  a  factor  or  agent.  But  in  that  case  such  person  shall  acquire  no 
farther  or  other  right,  title,  or  interest  in  or  to  the  said  goods,  or  any  document  for  the  de* 
livery  thereof,  than  was' possessed  or  might  have  been  enforced  by  the  factor  at  the  time  of 
soch  deposit  or  pledge  as  a  security ;  but  such  person  shall  and  may  acquire,  possess,  and 
enforce  such  right,  title,  or  interest, as  was  possessed  and  might  have  been  enforced  by  such 
actor  Of  agent  at  the  time  of  such  deposit." 
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accepted  by  BUlinge  never  became  a  charge  upon  his  estate,  (or  they  were  all 
paid  by  the  plaintiff,  and  he  was  a  creditor  of  BUlinge  at  the  time  of  his  failure. 
Billinge,  therefore,  could  have  no  right  to  retain  these  warrants,  neither  have 
these  defendants,  for  they  having  taken  them  with  notice  of  the  agency,  can 
only  set  up  the  pawnor^s  rights,  and  the  *principal  cannot  be  affected  by  t%m*2 
the  state  of  (he  account  between  the  agent  and  the  pawnee.  At  common  *- 
law  the  agent  having  a  lien,  could  not  transfer  it,  Dauhigny  v.  Duval  (a\ 
J^rCbmbie  v.  Davi€s(b),  The  object  of  the  recent  statute  was  merely  to 
enable  him  to  do  that,  and  now  the  pawnee  must  abide  the  result  of  the  account 
between  the  pawnor  and  his  principal.  If,  however,  the  defendants  in  this  case 
had  any  lien,  it  certainly  was  not  to  the  extent  claimed,  and  the  refusal  to  give 
up  the  goods  until  that  claim  had  been  satisfied  was  a  conversion,  Boardman 
V.  SUl(c). 

Reader  contri.  In  that  case  the  defendant  did  not  claim  any  lien,  but  asserted 
a  right  to  retain  the  goods  upon  a  difierent  ground,  and  Lord  EUenborough  said 
he  must  be  considered  as  having  waived  his  lien.  Here  the  defendants  expressly 
insisted  upon  their  lien,  and  their  only  mistake  was  claiming  Xoo  much.  The 
amount  due  to  them  is,  however,  unimportant :  nothing  was  tendered  before  the 
commencement  of  the  action,  and,  therefore,  if  any  thing  be  due,  a  nonsuit  must 
be  entered.  Upon  the  statute  6  G.  4,  c,  94,  s.  5,  the  only  question  is.  What 
right  had  the  broker  at  the  time  of  the  pledge  t  He  had  accepted  bills  to  the 
amount  of  3050/.,  and  even  if  the  counter-acceptances  by  the  plaintiff  are  to  be 
set  against  that  sum,  412/.  remained  uncovered.  Nor  was  that  lien  discharged 
by  any  thing  that  took  place  between  BUlinge  and  the  defendants,  or  betweec 
him  and  the  plaintiff.  It  has  been  said  that  the  bills  discounted  by  the  defend- 
ants, were  sold  to  them.  The  transaction  might,  perhaps,  have  been  so 
considered,  had  the  warrants  been  delivered  up  or  the  bills  paid ;  but  the  former 
were  ^retained  as  a  collateral  security,  and  upon  the  bills  there  was  a  r«e23 
deficit  of  1039/.  Then  as  to  the  subsequent  dealings  between  the  plaintiff  *- 
and  BUlinge.  At  the  time  of  the  pledge,  the  latter  had  accepted  bills  upon  the 
security  of  certain  warrants.  To  the  extent  of  those  acceptances  be  had  a  lien, 
and  that  he  transferred  to  the  defendants :  it  was  not  a  defeasible  but  an  abso- 
lute lien,  and  the  defendants  have  a  right  to  stand  in  the  same  situation  as  the 
broker  was  in  at  the  time  of  the  transfer,  unless  the  specific  lien  then  acquired 
has  been  paid  off*.  It  is  clear  that  it  never  has  been  paid  oflT,  and  that  tbe 
defendants  are  entitled  to  retain  the  warrants  either  for  the  sum  of  1089/.  or 
412/.  [Lord  T^snterdeny  C.  J.  The  owner  of  goods  deposits  warrants  and 
draws  a  bill,  which  is  accepted:  the  acceptor  has  a  lien  while  the  bill  is  running i 
but  when  at  maturity  he  does  not  take  it  up,  and  the  drawer  does  so,  what 
.becomes  of  the  lien  t  If  the  acceptor,'under  such  circumstances,  has  it  not,  how 
can  he,  before  the  bill  becomes  due,  transfer  an  absolute  lien  T]  At  all  events, 
he  had  an  absolute  lien  for  412/. 

Cur,  adv,  vtdl. 

Lord  Tentbkden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  being  clear  that  the  defendants  in  this  case  could  not,  by  the  comnwn  law. 
acquire  a  lien  upon  the  warrants  by  the  pledge  of  the  broker  BUlingey  the  ques- 
tion upon  the  argument  was.  Whether  he  had  acquired  such  a  lien  under  the 
provision  of  the  fiAh  section  of  the  late  statute  6  G.  4,  c.  94 1  By  the  plain- 
tiff's letter  of  the  7th  o^  June  1925,  which  was  communicated  to  the  defendants 
by  BiUinge.y  at  the  time  of  depositing  the  warrants  with  them,  the  defendants 
were  informed  that  BUlinge  held  those  documents  as  an  agent,  and,  *there-  rt524 
fore,  according  to  the  terms  of  the  statute,  they  could  acquire  no  further  *• 
or  other  right,  title,  or  interest  in  them,  than  was  possessed  and  could  have  been 
enforced  by  BUlinge  at  the  time  of  the  deposit,  that  is,  on  the  9th  of  September, 
And  we  are,  therefore,  to  see  what  right  or  interest  BUlinge  had  at  that  time. 


(a)  5  r.  R.  604. 


{h)  7  Eatt^  6. 


(c)  1  Camph.  410. 
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In  the  month  of  June^  Billinge  had  acquired  a  right  to  hold  these  warrants  as 
an  indemnity  against  two  bills  of  exchange  accepted  by  himself  (or  3050/.  10^., 
which  fell  due  on  the  9th  of  September.  The  amount  of  the  bills  was  to  stand 
against  the  proceeds  of  the  silk  when  sold.  It  was  probably  expected  that  sales 
would  be  made  so  as  to  meet  these  bills :  but  that  had  not  been  done:  and  the 
plaintiff  had  promised  to  find  funds  to  meet  them ;  but  this  becoming  incon- 
venient, it  was  agreed  between  them  that  Billinge  should  draw  bills  upon  the 
plaintiff,  discount  them,  and  with  the  proceeds  discharge  his  own  acceptances : 
and  be  did,  in  fact,  before  the  deposit  with  the  defendant,  draw,  and  the  plain- 
tiff accepted,  four  bills  to  the  amount  of  2638/.,  and  he,  Billinge^  might  then 
have  drawn  for  the  remaining  412/.  IOj.  if  he  had  thought  proper,  as  he  soon 
afWrwards  did  for  400/.  The  right,  therefore,  of  Billinge  was  to  an  indemnity 
against  bills  of  exchange :  and  the  fact  that  a  still  further  acceptance  of  bills 
aflerwards  took  place,  docs  not  alter  the  nature  of  his  right.  If  in  the  result  of 
thi:  transaction,  Billinge  discharged  the  bills  out  of  his  own  funds,  his  right 
would  be  converted  into  a  lien  for  money  actually  advanced,  and  the  plaintiff 
must  repay  the  money  to  have  the  warrants.  If  in  the  result  of  the  transaction 
the  bills  were  all  discharged  by  the  plaintiff's  money,  or  by  the  sale  of  his 
goods,  the  right  of  Billinge  would  cease  and  become  void,  and  the  plaintiff  be- 
come entitled  to  the  possession  of  the  warrants.  And  from  the  failure  of  Billinge 
*52'^l  ^^^^  *event  happened.  The  plaintiff  had  the  same  right  to  receive  the 
^  warrants  from  the  defendants  as  he  would  have  had  to  receive  them  from 
BilUnge^  or  the  assignees  under  his  commission,  if  they  had  never  been  depo< 
sited  with  the  defendants ;  the  right  of  the  defendants  being  at  its  commence- 
nient,  and  throughout  the  whole  time  until  the  close  of  the  transaction,  the  same 
and  no  other  than  the  right  of  Billinge,  We  therefore  think  the  defendants 
had  DO  lien  on  the  warrants,  and  tlie  postea  is  to  be  delivered  to  the  plaintiff. 

Poatea  to  the  plaintiff. 


KEATE  and  another  v.  GOLDSTEIN  and  CASTLES.    N(AJ.  28. 

Where  one  of  several  defendants,  in  a  proceeding  by  foreign  attachnaent  in  the  Mayor's 
Coart  of  London^  removes  it  by  certiorari,  he  must  put  in  bail  in  K.  B.  for  all  the  defend- 
ants, otherwise  a  procedendo  will  be  granted. 

A  BAiLa^BLE  action  against  the  two  defendants  was  entered  in  the  Mayor's 
Court,  London^  on  the  25th  of  April  \^21^  upon  an  affidavit  of  debt  for  116/. 
An  attachment  issued  thereon  upon  monies  ai)d  goods  in  the  hands  of  die 
Thonua  Walter,  On  the  28th  of  August  a  certiorari  issued  to  remove  the 
proceedings  into  this  Court.  On  the  20th  of  September  a  rule  for  bail  was 
served,  and  bail  was  put  in  for  Goldstein^  Lut  not  for  Ccistles.  In  this  term 
Omyn  obtained  a  rule  nisi  for  quashing  the  certiorari,  and  issuing  a  pro- 
cedendo upon  an  affidavit  setting  forth  tfie  facts  above  mentioned  ;  and  also, 
tliat  by  the  practice  of  the  Mayor's  Court,  an  attachment  against  two  persons 
cannot  be  released  or  dissolved  unless  bail  is  put  in  for  both. 

Goulburn  showed  cause,  and  contended  that  Goldstein  could  only  be  com* 
pelled  to  put  in  baiffbr  himself.  That,  in  any  case  commenced  in  this  Court,  a 
*5261  *^®^^°^A"^  ^^^  °^^  bound  to  put  in  bail  for  co-defendants ;  and  that, 
^  when  a  cause  was  removed  by  certiorari  from  an  inferior  court,  the 
parties  were  here  only  bound  to  do  that  which  would  have  been  incumbent  on 
them  if  the  suit  had  been  commenced  in  this  Court. 

Batlet,  J.  Suppose  the  case  of  two  persons  being  served  wnh  proce8SH>ut 
of  an  inferior  court ;  one  of  them  sues  out  a  writ  of  certiorari,  md  appears  in 
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x)ve  Cot  himself  alone.  The  case  is  certainly  not  well  removed 
;l  (be  very  case  before  us.  There  is  no  hardship  in  this.  The  < 
need  in  the  court  below,  and  the  attempt  to  remore  it  fiiits  bet 
[endBnts  are  not  before  this  court. 

Rule  absolu 


BAKER  ».  ALLEN,    fl&u.  28. 

ot  MiddUstx  i«lan!  upon  an  iffidirit  of  debt  duly  twom,  knd  that  wu  A 
Itlitst  into  Snrrni,  apon  which  the  partj  tm  irrFsted  :  HeU,  that  the  I 
.  continutnc*  of  the  former  preccn,  and  that  it  wai  Dot  neceuarjr  that  • 
debt  *hould  be  made. 

ise  on  allidavit  of  debt  was  made  at  the  bill  of  MiddkMX  office  b 
officer.  A  bill  of  Middies  was  issued,  and  afterwards  a  1 
r,  whereupon  the  defendatU  was  arrested  and  gave  bail.  An  ' 
:  affidavit  of  debt  sworn  at  the  bill  of  Middlesex  office  waa  filt 
'  the  signer  of  the  writa  before  the  latitat  issued,  but  no  other  affi 
I  made  before  that  t^cer.  Baritau)  obtained  a  rule  nisi  for  de 
bail-bond  to  be  cancelled,  on  the  ground  that  an  affidavit  should 
before  the  signer  of  (he  writs  or  his  deputy,  the  statute  12  G. 
quiring  thai  before  any  arrest  takes  place,  an  affidavit  of  debt 
efore  a  judge  or  commisuoner  of  the  Court  out  of  which  the  r 
IPS,  or  before  the  officer  who  issues  the  process  or  his  deputy.  '- 
ion,  on  a  Ibrmer  day  in  this  term,  showed  cause,  and  contended 
was  merely  a  continuance  of  the  bill  of  Middktex,  which  it 
«esBary  to  issue  in  all  actions  by  bill.  He  relied  on  Dorvi 
I  (a),  and  Evant  v.  Bidgood  (6). 

contrd,  replied  upon  Dalton  v.  Borne*  (c),  Boyd  v.  Durano 
'.  Ifayman  (e). 

Car,  adv.  rti 
NTERDEN,  C.  J.  It  appeared  in  this  case  that  a  bill  of  Mide 
upon  an  affidavit  properly  sworn  at  the  bill  of  Middlesex  ol 
it  process  waa  followed  up  by  a  latitat,  upon  which  the  defer 
i.  A  copy  of  the  affidavit  so  sworn  was  tiled  with  the  signer  o: 
I  the  latitat  issued;  but  it  was  objected  that  there  ought  to  have 
ilavit  made  before  (hat  officer  or  his  deputy.  We  think,  bow 
tat  was  only  a  continuance  of  the  bill  of  Middlesex,  and  tber 
was  satisfied  by  the  affidavit  awom  before  the  officer  who  issue< 

Rule  discharged  {} 

V.  39  (*)  t  Bing.  B3. 

Ir  a.  330.  (rf)  2  Ta»nlBn,  Itl. 

Mton,  193.  </)  See  Pttmmtr  v.  ITMitonH,  tB.^C.etS 
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♦Ex  parte  E.  HORSFALL-    Nov.  28. 

An  attorney,  upon  receiving  the  amount  of  hit  bill,  ii  bound  to  deliver  up  to  hii  client,  not 
only  original  deeds,  &c.  belonging  to  him,  but  also  the  drafts  and  copies. 

A  RVLB  nisi  had  been  obtained  for  setting  aside  an  order  made  by  Bayley^ 
J.,  and  which  had  aflerwards  been  made  a  rule  of  Court,  whereby  lAfthgoe^  an 
attorney  of  this  Court,  was  ordered  to  deliver  up  the  drafts,  copies,  &c.  of 
certain  deeds  then  in  his  custody.  It  appeared  that  Lytkgoe  had  been  employed 
for  several  years  by  Mr.  Horsfcdl  as  an  attorney.  After  his  death,  his  daughter, 
R  HorrfaU^  applied  to  have  all  deeds,  papers,  &c.  in  Lythgoe^%  possession 
delivered  up,  and  offered  to  pay  whatever  bill  was  due  to  him.  Lythgoe 
delivered  up  all  the  deeds  and  original  documents,  but  claimed  a  right  to  retain 
the  drafts  and  copies,  which  his  client  had  paid  for.  Upon  a  sumnrmns,  Bayley^ 
J.,  made  an  order  upon  him  to  deliver  them  up.  That  order  was  made  a  rule  of 
Court,  and  in  this  term  a  rule  nisi  ibr  setting  aside  that  rule  and  order  was 
obtained. 

Joshua  Evan$  was  now  heard  against  the  rule,  and  the  SoUcUor-General  in 
support  of  it. 

Lord  TENTBRDBir,  C.  J.  It  may  be  convenient  in  some  cases  to  leave  drafts 
and  copies  of  deeds  or  other  documents  in  the  hands  of  an  attorney  ;  but  the 
client  is  the  proper  person  to  judge  of  that.  He  who  pays  (or  the  drafts,  &c. 
by  law  has  a  right  to  the  possession  of  them.     The  rule  must  be  discharged. 

Rule  discharged. 

BND   OF  MICHAELKAS  TERM. 


trno-i  ^GIBBINS  and  another,  Assignees  of  ASTON,  a  Bankrupt,  v. 
^^"J  PHILLIPS  (a). 

^^re  A  trader,  in  embarrassed  circumstances,  gav«  a  bill  of  sal«  of  part  of  his  property 
to  a  particular  creditor :  Held,  that,  upon  a  question,  whether  this  was  an  act  of  bank- 
ruptcy within  the  6  G.  4,  c.  16,  «.  3,  it  was  properly  left  to  the  jury  to  say,  whether  it 
was  a  voluntary  deed,  and  given  in  contemplation  of  bankruptcy. 

TaovBR  for  certain  goods  and  chattels  which  had  been  the  property  of  the 
bankrupt,  alleging  in  one  count  a  conversion  before  the  baukruptcy,  in  another 
a  conversion  after  the  bankruptcy.  Plea,  not  guilty.  At  the  trial  before  Lit* 
t^edakj  J.,  at  the  Staffordshire  Summer  assizes  1827,  it  appeared  that  the  action 
was  brought  against  the  defendant,  as  late  sherifT  of  Staffordshire^  to  recover 
certain  property  seized  by  him  under  a  fieri  facias  issued  against  the  bankrupt 
&iler  an  act  of  bankruptcy  had  been  committed.  An  attempt  was  made  on 
behalf  of  the  plaintifis  to  prove  several  acts  of  bankruptcy  prior  to  the  levy ; 
but  the  only  one  which  it  is  material  to  notice  was  a  bill  of  sale  of  his  household 
property,  which  the  bankrupt  gave  to  his  sisters,  (or  the  alleged  consideration 
of  700/.,  a  few  days  before  the  fi.  fa.  in  question  issued.  It  appeared  that  he 
^^  indebted  to  them  in  the  sum  of  530/.,  but  they  h(.J  never  pressed  him  for 
Pftyneot,  and  the  bill  of  sale  was  voluntarily  given  by  him,  with  a  remark  that 

(a)  The  Jodget  of  this  Court  sat,  at  on  former  occasions,  from  Pridaif  the  30tb  day  of 
^^^vtmhtr  to  Saturday  the  15th  day  of  December  inclusive.  During  that  period,  this  aad 
vs  following  eases  were  argued  ana  determined. 


GiBBiNs  V.  Phillips. 

made  it  for  TOO^.,  aa  tbey  might  be  ca 
re  which  had  been  recently  purchase 
were  legally  liable  to  this  dematid.  *' 
v  that  the  bankrupt  at  this  time  knew  he 
1  Judge,  in  summing  up  the  case  to  the  j< 
t.  3,  it  WBB  enacted,  'That  if  any  trade 
veyance  of  any  of  his  lands,  tenements 
ludulent  gill,  delivery,  or  transfer  of  ai 
to  defeat  or  delay  his  creditors,  he  shal 
an  act  of  bankruptcy.'  The  plaintitTs  s 
}f  some  of  his  goods,  with  intent  to  delf 
an  act  of  bankruptcy."  The  learned  Ji 
;  to  show  thti  absence  of  fraud  in  fact  j 
t  thing  to  be  considered  ia,  whether  thii 
lemplation  of  bankruptcy  T  for  then  it  u 
laving  found  s  verdict  for  the  defeDdanl 
inton,  in  last  Mic/iarlmai  term,  moved 
lied  upon  this  as  a  misdirection,  for  whii 
nisi  was  granted  ;  against  which, 
apbell,  RusxH Serjt.,  and  BarUoui,tho 
,  that  the  direction  of  the  learned  Judg 
'Ang  V.  Tucker.  That  case  did  not  dc 
Mitels  was  an  act  of  'bankruptcy,  n»er 
'it  were  not  fraudulent  in  fact,  nor  made 
.  If  that  were  oiherwise,  the  richest 
jplcy  every  day,  for  tbey  could  never  p 
unless  they  at  the  same  time  paid  all  1 
be  considered  giving  a  preference  to 
r  there  were  abundant  proofs  of  fraud  ii 
'  it  were  material  that  the  deed  should  '. 
kruptcy,  there  was  abundant  evidence  < 
ilthough  the  question  of  contemplation 
to  the  jury,  yet  a  new  trial  was  refusi 
ras  made  when  the  trader  was  In  such 
iplatcd  bankruptcy.]  That  may  be  col 
aken  together;  and  although  the  Lon 
m  V.  Horseman  (6),  Mansfield^  C.  J.,  < 
that  the  thing  was  done  in  conlemplali 
I  precisely  the  same  situation ;  it  merelj 
thought  the  deed  fraudulent  if  made  u 
must  be  presumed  to  have  expected  bai 
fliy  alftled  that  the  deed  mat  fraudulen 
I  did  not  in  terms  rely  on  those  words, 
eference  lo  the  case  upon  which  it  was 
iuntOK,  WhaUly,  and  Holrottd,  conti 
d  Judge  was  not  conaislent  either  with 
c.  16,  or  the  decision  of  this  Court  in  . 
irned  Judge  who  tried  the  cause  leA  it  t 
cc  was  fraudulent,  voluntarily  matk  bi 
vnce  to  particular  persons  to  the  prejua 
was  an  act  of  bankruptcy.  The  Lor 
lent  on  the  motion  for  a  new  trial,  adop 
Morgan  v.  Horseman,  that  "  a  conveyt 
iy,  in  favour  of  fewer  than  all  his  ci 
M  it  is  the  means  whereby  the  crediti 

M  4  S.  4-  J.  383. 


532]  7  Barnewall  &  Cresswell.  241 

Aad  Besty  J.,  observed,  that  "  /S^  j^of.  /.  1,  c  15,  does  not  require  thai  Otecon* 
veyance  should  be  fiujule  in  contemjylation  of  bankruptcy ^  but  it  is  sufficient  if 
it  be  such  whereby  the  creditors  may  be  delayed.'^  Neither  is  there  any  thing 
in  the  stat.  6  G.  4,  r.  16,  about  contemplation  of  bankruptcy.  Those  worda 
roust,  if  they  mean  any  thing,  import  that  the  bankrupt  looks  forward  to  bank- 
ruptcy as  a  consequence  of  his  act.  But  tliere  may  be  many  cases  in  which  a 
biokrupt  may  give  a  fraudulent  preference  to  one  creditor  for  the  very  purpose 
of  avoiding  a  bankruptcy,  and  yet  it  would  be  an  act  of  bankruptcy.  The 
learoed  Judge  put  to  the  jury  two  things  as  necessary  to  make  this  bill  of  sale 
operate  as  an  act  of  bankruptcy,  viz.  that  the  deed  was  voluntary  am/  in  contem- 
plation of  bankruptcy,  whereas  it  should  have  been  in  the  alternative,  viz« 
whether  it  was  voluntary  with  intent  to  defeat  or  delay  creditors,  or  in  oontem- 
,  5331  plsition  of  bankruptcy.   For  the  intent  to  defeat  or  *delay  creditors,  and  the 

-I  coBtemplationof  bankruptcy  9  are  not  convertible  expressions.  If  a  deed 
in  farour  of  a  particular  creditor  be  made  in  coatemplation  of  bankruptcy,  no 
doubt  it  nmist  defeat  nr  delay  other  creditors ;  but  it  may  also  have  that  efieet 
tithoagh  bankruptcy  be  not  in  the  contemplation  of  the  party  making  it ;  and 
accordiog  to  Pulling  v.  Tucker^  the  latter  was  the  proper  <|iiestion  for  the  oon- 
sideration  of  the  jury.  Where  a  man  is  perfectly  solvent,  a  deed  providii^  for 
the  payment  of  a  particular  creditor  will  not  have  the  effect  of  defeating  or  delay- 
ing the  others,  bat  it  will  have  that  eflfect  where  the  party  is  insolvent,  although 
be  may  not  contemplate  bankruptcy*  and  although  he  may  execute  the  deed  for 
the  expre^  purpose  of  avoiding  bankruptcy.  [Bayhyy  J.  If  in  this  case  theie 
was  no  contemplation  of  bankruptcy,  what  was  there  to  make  the  deed  fraudu* 
icnt?J  Suppose  a  trader  to  hear  that  a  particular  creditor  intended  to  strike  a 
docket,  and  in  order  to  avoid  that,  to  give  a  security  or  transfer  goods  to  pro- 
vide for  the  debt,  that  would  be  an  act  of  bankruptcy,  although  the  very  object 
of  the  trader  would  be  to  avoid  bankruptcy.  [BayUy^  J.  You  seem  to  treat 
contemplation  of  bankruptcy  as  the  contemplation  of  a  commission  of  bank- 
ruptcy, which  is  not  the  legal  meaning  of  that  expression.]  If  the  expression 
is  open  to  such  different  constructions,  it  could  hardly  be  expected  that  a  jury 
vould  understand  it ;  the  matter  would  have  been  much  more  intelligible  to  them 
had  the  question  been  put  in  the  words  of  the  statute,  and  in  the  manner  approved 
of  by  the  Court  in  Pulling  v.  Tucker ^  viz.  Whether  the  bill  of  sale  was  given 
voluotarily,  and  in  order  to  prefer  a  particular  creditor,  and  whereby  the  vest  of 
the  creditors  might  be  defeated  or  delayed  7 

*Bayley,  J.  I  am  of  opinion  that  there  ought  to  be  a  new  trial,  but  that 
can  only  be  had  upon  payment  of  costs,  inasmuch  as  there  does  not 
sppearto  have  been  any  misdirection  on  the  part  of  the  learned  Judge,  considering 
his  summing  up  with  reference  to  the  facts  of  this  particular  case.  It  was  neces- 
eary  that  there  should  be  two  ingredients  in  the  transaction  of  the  bill  of  sale; 
in  order  to  nmke  it  an  act  of  bankruptcy,  viz.  fraud,  and  the  delay  of  creditors* 
it  certainly  appeared  that  the  bill  of  sale  was  given  by  the  bankrupt  of  his  own 
will,  and  not  on  pressure  or  demand  by  his  sisters,  but  it  was  not,  therefore, 
necessarily  fraudulent ;  it  was  incumbent  on  the  plaintifls  to  show  fraud  aliunde. 
ir  the  party  so  aecuring  the  debt  had  been  solvent,  the  transaction  could  aol 
have  been  deemed  fraudulent,  although  it  might  have  the  effect  of  delaying  other 
creditors,  bot  if  be  knew  himself  to  be  in  such  a  situation  that  he  must  be  sup- 
po^  to  have  anticipated  that  a  bankruptcy  would  in  all  human  probability 
follow,  then  I  think  it  was  fraudulent  within  the  meaning  of  the  6  G.  4, «.  16« 
In  this  sense  contemplation  of  bankruptcy  has  always  b^n  considered  evidence 
of  fraud,  although  the  party  may  not  have  expected  the  actual  and  immediata 
issuing  of  a  commission.  Nor  does  this  appear  to  me  by  any  means  at  vari« 
uee  vidi  the  decision  in  Pulling  v.  TucJ^r.  That  merely  decided  that  it  was 
sot  neeessary  in  every  case  to  put  the  question  of  contemplatien  of  bankruptcy 
to  the  jury  in  express  terms.  In  Morgan  v.  Horseman  the  whole  Court  of  Ooim 
iDon  Pleas  appear  to  have  assumed  that  the  thing  was  done  in  contemplation  of 

Vol.  XIY.— «1  X 
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Branwell  v.  Penn 

iptcy.  In  the  present  case  I  think 
jury  the  question  as  to  the  opinior 
affiiirs,  rather  than  "the  intent  to 
any  doubt  had  been  entertained 
leing  intelligible  to  the  jury,  a  bi 
een  aliended  to,  and  the  supposed 


It  iel]on  of  trover  i^ainsl  the  iheTiflTor  i 
liff  la  give  in  evidence  the  warrant  in 
>f  office,  and  he  ia  not  bound  to  prove  tl 

le  Stefnrd  Lent  kiiizei,  1828,  (he  e* 
a,  in  Older  to  prove  the  seizure  of  ifae 
1  istued  by  the  under-sherifT,  under  the  ■ 
fieri  Aeiu.  For  the  defrndsnt  it  wii  e 
warrants  in  thoae  casta  oniy  in  which 
lua  the  writ  of  Reri  racial  in  Ibii  c»e 
berifr  acted  within  the  icope  o(  hia  ai 
in,  and  the  plaintiHa  obtained  a  verdict. 
mitr  teim,  CampMl  moved  for  ■  rule 

^Hriam.  The  warrant  ma  produced  in 
fu  riitht  to  preiatne  that  the  seal  waa 
IM  adduced.  The  plaintifla  Ibererore 
>y  tbe  production  of  the  warrant;  and  i 
.  bavinf  received  a  writ,  upon  whici 
lave  proved  that  M  ao  anawer  to  tbe  pla 


•BRANWELL 

a  peraon  employed  by  an  attorney  to  I 
I  made  complaint  to  a  maf  iatrate,  that  I 
he  mafiatrate  having  an  mnraned  the  par 
3  G.  2,  c.  la,  and  made  an  ord«r  upon 
li  was  afterwarda  levied  on  hit  goods: 
1  oftrespaia,  for  That  the  lervice  perfoi 
iiclion  under  tbe  S3  G.  3,  t.  19. 

ispAiB  for  breaking  and  entering 
ods  and  detainmg  them  until  he 
At  the  trial  before  Burroygh,  J 
t  appearpd  that  the  plainiifT  was  t 
endant  a(  the  lime  of  the  alleged 
ue  of  his  office  a  justice  of  peac 
nployed  by  the  plaintiff  to  keep  pc 
fecias  issued  by  the  plainliff,  on 
of  record  of  Pensanee.  The  w. 
d  to  Rtcharda,  who  was  left  in  p 
i  of  some  dispute  with  the  plainli 
>uble,  he  laid  an  information  upoi 
I  the  plaintiff,  and  aHer  hearing  th< 
he  plaintiff  to  pay  to  Richarda  \'i. 
he  order,  a  warrant  was  granted 
\Tdt,  of,  &c.,  labourer,  had  compla 
yed  by  BrameeU,  and  aent  to  tbe 
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lake  care  of  certain  goods  taken  in  execution,  where  be  continued  for  five  days ; 
that  he,  Richards^  had  duly  performed  that  service,  and  that  no  particular 
4.«.,  wages  were  specified ;  it  then  recited  the  previous  proceedings  before  *thj 
•'  mayor,  and  the  plaintiff's  refusal  to  obey  the  order  before  mentioned,  ar.d 
then  directed  tbart  the  sum  of  Ids,  6dL  and  expenses  should  be  levied  on  the 
goods  of  the  plaintiff.  It  was  contended,  that  as  Richards^s  name  was  inserted 
in  the  warrant  under  which  the  goods  of  which  he  had  to  keep  possession  were 
seized,  he  was  in  the  situation  of  a  bailiff,  and,  therefore,  could  not  claim  to  be 
paid  by  the  attorney ;  and,  further,  that  if  this  were  otherwise,  still  Richards 
was  not  a  labourer  within  the  meaning  of  the  statute  20  G.  2,  c,  10.  The 
learned  Judge  adopted  this  view  of  the  case,  and  the  plaintiff  obtained  a  ver- 
<iict  for  1/.  2s,  6d.  In  Michaelmas  term  a  rule  nisi  for  a  new  trial  was  grant- 
ed, and  Foster  v.  Blakelock  (a)  was  cited  to  show  that  a  bailiff  has  a  right  to 
be  paid  by  the  attorney  who  employs  him. 

Hokomb  showed  cause.  If  the  magistrate  had  no  jurisdiction  in  this  case,  it 
i^  imnoaterial  by  whom  the  party  ought  to  be  paid  (6).  The  question  of  juris- 
dictioo  depends  upon  the  20  G,  2,  c«  19.  By  this  statute,  after  a  recital  that 
the  laws  then  in  being  for  the  better  regulation  o£  servants^  and  for  the  payment 
of  wages  to  them,  and  to  ariijicers^  haiuUcraflsmen^  and  labourerSy  were  insufli- 
cient  Aod  defective,  it  was  enacted,  **  that  all  complaints,  difierences,  and  dis- 
putes which  shall  happen  and  arise  between  masters  or  mistresses  and  servants 
in  husbandry  hired  for  one  year  or  longer,  or  which  shall  happer  or  arise 
between  masters  or  mistresses  and  artificers,  handicraftsmen,  mineis,  colliers, 
tcAQ,  ^keelmen,  pitmen,  glassmen,  potters,  and  other  labourers  employed  for 
^  any  certain  time  or  in  any  other  manner,  shall  be  heard  and  determined 
by  one  or  more  justice  or  justices  of  the  peace  of  the  county,  &c.  where  such 
master  or  mistress  shall  inhabit,  although  no  rate  or  assignment  of  wages  has 
been  made  that  year  by  the  justices  of  the  peace  of  the  shire,  &c.  where  such 
dispute  shall  anae.**  By  the  second  section,  the  magistrate  is  empowered  to 
puoisb  the  servant  for  misconduct  by  commitment,  reduction  of  wages,  or  dis- 
charging him  from  service ;  and  in  case  the  servant  or  labourer  is  ill  used,  the 
magistrate  may  release  him  from  his  service.  JjofwHitr  v.  hard  Radnor  (c) 
will  00  doubt  be  cited  for  the  defendant ;  but  there  the  party  complaining  had 
1k8d  employed  as  a  labourer^  although  not  in  any  of  the  particular  occupations 
eoumerated  in  the  statute ;  he  might,  therefore,  fairly  be  considered  as  included 
in  the  general  words  other  labourers,  Richards,  the  person  complaining  in  this 
case,  could  not  with  any  propriety  be  called  a  labourer  on  account  of  his 
employment  by  the  plaintiff,  nor  was  his  situation  such  as  to  authorize  the 
ioterferenoe  of  the  magistrate  between  him  and  his  employer  in  the  manner 
pointed  out  by  the  second  section  of  the  act. 

C.  F,  Williams  and  Garter,  contrd.  The  object  of  the  statute  20  Cr.  2,  c»  10, 
is  clearly  pointed  out  by  Lord  EUenborough  in  Lowther  v.  Lord  Radnor,  where 
he  says,  "  The  act  now  under  our  consideration  appears  to  have  had  for  its 
object  the  affording  to  certain  servants  and  workmen,  and  to  labourers  in  gene- 
^l  a  speedy,  easy,  and  cheap  mode  of  recovering  their  wages,  when  they 
*5391  *^™^°^  ^  ^  saaXX  sum.''  Such  a  statute  should  receive  a  liberal  con- 
^  struction ;  and  as  there  was  no  more  reason  in  that  case  to  call  the  party 
claiming  wages  a  labourer  than  there  is  in  this,  the  decision,  which  was  in 
favour  of  the  justice,  is  a  direct  authority  for  the  present  defendant.  [Hoi» 
royd,  J.  The  warrant  does  not  contain  either  an  allegation  or  recital  that 
Richards  was  a  labourer,  but  it  sets  out  the  specific  employmcLl  in  respect  oi 
which  the  wages  were  claimed.]     Although  he  was  not  so  described,  yet  if  tho 

(«)  5  i?.  ^  C.  338. 

(A)  Af  the  case  was  altimately  decided  on  the  question  of  jurisdiction,  under  the  stat.  32 
0. 2,  e.  19,  the  arguments  ariting  out  of  the  &ct  of  Biekard»*%  name  being  in  the  warrant 
lave  been  omitted. 

(<)  8  £^,  113. 


I  Bhanwell  ».  Psmn 

ce  there  mentioned  shows  that  the  ci 
od,  and  the  magistrate  w  protected. 
LiLBT,  J.  I  am  of  opinion  that  the 
s  the  order  for  payment  of  wages 
tardi  was  not  that  nort  of  labourer, 
of  labour,  which  ■■  mentioned  and 
te  rvciles,  that  the  exisliag  lawe  for  i 
eers,  handicraHamen,  and  labourer* 
i  of  aeltUng  disputes  between  masie 
other  labourers,  aithough  ne  rate  or 
year  by  the  jttttices  if  tke  peace  Jin 

be  made,  or  such  dispute  arise.  1 
lot  contemplate  oil  labourers,  but  tt 
ces  had  power  to  make  a  rate  of  wi 
.  c.  4,  the  justices  are  thereby  empo 

artifioers,  handicraftsmen,  husband 
I,  or  workmen,  whose  wages  had  in 
also  of  all  other  labourers,  artificers, ' 
le  wages  had  not  been  fixed  ;  and  Ifa 
week,  or  month,  and  what  wages erer 
1,  for  mowing,  reaping,  or  threshing 

or  for  ditching,  paving,  &c.  and  foi 
service.  This  latter  part  shows  that 
loor  work  or  country  labour.  And  ll 
(ruction ;  for,  by  the  1  J.  1,  e.  6,  af 
her  the  former  act  gave  any  new  j 
[ed  in  husbandry,  it  was  enacted,  "  tl 
iirer?,  weavers,  spinsters,  and  worki 

week,  monib,  or  year,  or  taking  an 
."  That  explains  still  further  the  ' 
ss  might  be  fixed  by  the  magistrates 
for  the  work  to  be  done  by  the  sevei 
ifliculty  in  fixing  a  rate  of  payment. 
:  was  di^ng,  the  woricman  was  clet 
he  present  case,  there  was  no  work  < 
in  employment  for  which  it  could  be 
er  remuneration.  For  these  reasons, 
jurisdiction  in  making  the  order  in 

must  be  discharged.  It  appears  to  i 
irgument  derived  from  the  second  set 
was  not  a  case  in  which  it  could  be 
■fere  in  the  manner  p^unted  out  by  thi 
OLROTD,  J.  I  entir^y  agree  with  I 
tky;  and  if  his  constniction  of  the  st 
ow  not  how  we  oouM  say  that  its  p 
::hants*  clerks,  and  other  persons  of 
mce  was  for  a  remuneration  for  keep 

facias.  That  appeared  upon  the  w 
jed  to  have  done  work  as  a  labourer, 
ction  to  the  warrant ;  but  upon  the  I 
no  jurisdiction,  I  think  that  the  plain 
JTTLBDALB,  J.  I  am  of  the  same  opii 
in  the  warrant  was  not  within  the  sti 
ureri,  there  used,  are  only  applicabli 
e  specially  mentioned,  and  the  laboi 
ht  be  fixed  by  the  justices.  The  stal 
ig  of  wages  of  labourers,  has  in  sectic 
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]K>urs  during  which  they  may  be  required  to  work.  That  provision  explaim. 
what  sort  of  labourers  were  intended  in  the  former  part  of  the  act,  and  is 
wholly  inapplicable  to  such  services  as  were  performed  for  the  present  plaintiff 
^5421  ^^  RuihiOrd*;  and  the  nature  of  the  service  on  similar  ^occasions  is  so 
-■  uncertain  as  to  oMke  it  impossible  to  fix  4  priori  any  rate  of  wages,  I 
am,  therefore,  of  opinion,  that  the  legislature  never  intended  to  give  justksea  of  the 
peace  power  to  interfere  in  such  cases,  and  that  the  defon&nt,  having  acted 
vitbout  jurisdiction,  was  liable  to  the  action.  The  rule  for  a  new  tri^  must» 
therelbre,  be  diachaffed. 

Rule  dischaigod. 


JOHN  JONES  v.  TANNER,  Executor  of  BENJAMIN  JONES. 

An  t^ioii  St  law  §&t  a  ilittributive  tbare  of  an  intettate't  property  eanaot  be  wwintalaed 
a^Btt  tbe  aiimiaietimlgg;  aor  agaiaat  his  tseeator,  althoufb  ae  may  have  eapresely  pis» 
Slued  to  pay. 

AssuxpsiT  on  tbe  money  counts,  and  account  stated,  alleging  promises  by  th^ 
testator.  Fiflh  count  alleged  that  testator  was  indebted  to  the  plaintiff  for  money 
leot,  money  paid  to  his  use,  money  had  and  received  by  him  to  plaintiff's  usai 
and  for  money  due  to  the  plaintiff  on  an  account  stated  between  them,  and  that 
the  said  sums  of  money  remaining  unpaid,  defendant,  as  executor,  promised  to 
pay.  Sixth  count,  on  an  account  stated  by  the  defendant  of  monies  due  to  the 
plaintiff  from  him  as  executor.  Pleas,  non  assumpsit,  set-ofi^  and  the  statute  of  limi« 
tations,  upon  which  issues  were  taken.  At  tbe  trial  before  Burroughs  J.,  at  the 
last  Summer  assizes  for  Sofnerset^  it  appeared  that  the  plaintiff  and  JBenjamin 
Jones  were  sons  of  William  Jones,  who  died  intestate  in  1803,  leaving  fivf 
children.  JS,  Jones  took  out  administration  to  his  father,  and  possessed  himself 
of  all  his  effects.  B,  Jones  died  in  July  1826,  having  by  his  will  appointed  the 
*5431  '^^'^^^^^  ^^^  executor,  AAer  B.  Joneses  death,  an  ^application  was 
^  made  to  the  defendant  for  70/.,  as  the  plaintiff's  share  of  his  father's 
property.  The  defendant  said  it  was  right,  and  should  be  paid,  and  he  pro- 
duced an  account  from  B.  Joneses  books,  by  which  it  appeared,  that  upon  a 
ill  vision  of  the  property  each  of  his  father's  children  would  be  entitled  to  70/. 
^n  attempt  was  also  made  to  prove  an  acknowledgment  by  the  testator,  shortly 
before  his  death,  that  he  had  received  200/.  of  the  plaintiff's  money.  For  the 
defendant  it  was  contended,  that  the  evidence  as  to  the  200/.  was  not  sufficient 
to  be  left  to  the  jury,  and  as  to  the  70/.,  that  an  action  at  law  could  not  be  main- 
tained for  a  distributive  share  of  an  intestate's  property.  The  learned  Judge 
overruled  this  objection,  and  left  the  whole  case  to  the  jury,  who  found  a  verdict 
for  the  plaintiff  for  270/.  He  then  gave  the  defendant  leave  to  move  to  reduce 
the  verdict  to  70/.  In  Michaelmas  term  a  rule  nisi  for  a  new  trial  was  granted, 
and  now 

Erskine  and  R.  Bayly  showed  cause.  They  did  not  insist  upon  the  claim 
of  the  200/.,  but  contended  that  an  action  was  maintainable  upon  the  defendant's 
express  promise  to  pay  the  plaintiff's  share  of  his  father's  property.  The  ac- 
knowledgment that  the  demand  was  right  was  equivalent  to  an  admission  that 
B.  Jones  had  received  so  much  money  to  the  use  of  the  plaintiff,  and  the  promise 
by  the  exeeutor  bound  him  to  pay  it.  Or  if  the  evidence  be  applied  to  the  count 
on  the  account  atated  by  the  defendant,  it  was  an  admission  that  he,  the  defend* 
ant,  had  received  so  much  money  due  to  the  plaintiff  from  the  testator.  [JEM 
o^dt  h    There  was  noC  any  proof  that  B.  Jotus  ever  made  distribution  of  hit 


Rex  v.  Brinotom. 

roperty,  bo  u  lo  aacertain  'what 
«  defendant  who  made  a  promise 

and  after  a  apecific  aum  had  bee 
ihecaaeiapTecisely  similar  to  thai 
ite  the  account  did  not  ibow  that 

He  took  the  whole  of  hia  father' 
ire  been  bound  by  an  express  pn 
and  Hawke*  v.  Sounder*  {c). 
for  there  the  executor  had  not  m 
nc«  was  particularly  t»ttced  by  ( 
lOrd  Keny<M,C  I.,  did  not  proceei 
lidered  as  an  unqualified  decision 
'  a  legacy.] 

(Tttfutms  and  Carter,  contri,  we 
y,  J.  This  is  certainly  a  vei^  si 
slributioe  share  of  an  inlesiate  s  p 
rt.     The  right  arises  altogether 

and  that  gives  it  sub  mode; 
»i  until  a  year  has  elapsed  fn 
ake  a  bond  coitditiooed  lo  refun 
Is  appears  necessary  for  the 
the  share  should  be  in  a  court 
linst  whom  does  the  right  exist  T 

of  the  intestate.  W,  Jones,  tl 
i  is  not  his  personal  reprcseniati 
t  oT  taw  upon  a  right  which  canr 

person  not  in  any  way  liable  to 
or  arS.  Jones,  and  a  promise  m 
>  will  Dot  bind  if  made  without  su 
ar  that  B.  Jones  ever  made  hir 
lion  for  his  executor's  promise  t 
double  mistake ;  he  has  sued  tl 
rhe  rule  for  a  new  trial  must  be  t 
iTp  and  LirmpAH,  Je.,  concur 


*REX  v.  The  Inhabit 

Miwd  of  ■  nwnoage,  &c.  in  Ibe  pai 
ten,  married,  and  reaided  far  tome  ji 
B  wu  legal  If  wttled.  The  hutbuid 
da,  went  with  b«r  daughter  [o  live  ir 
elided  1  Held,  that  ahewai  irretnovabli 
g  her  and  ber  dtafhler,  il  waa  preaat 
and  thererore  irremovable. 

appeal  against  an  order  of  two  ju 
of  Edward  (Cambers,  then  a  c 
Hum,  their  daughter,  from  the  pi 
pUm,  to  the  pariah  of  Bad&ij,  in  t 
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the  order,  subject  to  the  opinion  of  this  Court,  as  to  whether,  under  the  follow*^ 
ing  circumstanoes,  the  pauper  was  removable : 

John  BliioUf  in  consideration  of  a  marriage  intended  between  himself  and 
Mary  Tkamton^  by  indentures  of  lease  and  release  and  settlement  of  the  6th 
and  7th  January  1772,  granted  and  released  a  messuage  in  LiUU  Brington^ 
and  about  twenty  acres  of  land,  to  trustees,  to  the  use  of  himself  till  the  marriage ; 
remainder  to  himself  for  life ;  remainder  to  trusteesrto  support  contingent  remain- 
ders ;  remainder  to  the  use  of  the  said  Mary  Thornton  for  life,  in  full  of  join- 
ture ;  lemainder  to  trustees,  their  executors,  ^^.  for  500  years  from  the  decease 
of  the  survivor  of  the  said  John  EllioU  and  Mary  Thornton^  subject  to  the  trusts 
thereinafler  declared  ;  and  after  the  expiration  of  the  said  500  years,  and  sub- 
ject thereto,  remainder  to  the  use  of  the  first  son  of  the  body  of  the  said  John 
EUiaU  on  the  body- of  the  said  Mary  lawfully  to  be  begotten,  and  the  heirs  of 
such  firat  son  lawfully  issuing ;  remainder  to  the  use  of  the  second,  third,  fourth, 
aad  all  and  every  other  the  son  and  sons  of  the  body  of  the  said  /.  JSUioU  on 
*'iT\  ^^  body  of  the  said  Mary  ^lawfully  begotten,. successively,  in  seniority 
^  of  age  and  priority  of  birth,  and  the  heirs  of  his  and  their  body  and 
bodies  lawfully  issuing,  the  elder  of  such  son  and  sons,  and  the  heirs  of  his  and 
their  body  or  bodies,  being  to  be  preferred  ;  remainder  to  the  use  of  all  and  every 
the  daughter  and  daughtere  of  said  /.  EUioUy  on  the  body  of  the  said  Mary 
lawfully  to  be  begotten,  and  the  heire  of  the  body  and  bodies  of  all  and  every 
such  daughter  and  daughters,  the  said  daughters,  if  more  than  one,  to  take  as 
tenants  in  common ;  and  for  want  of  such  issue,  to  the  use  of  /.  EUiaUj  his 
heirs  and  assigns  for  ever.*'  The  marriage  took  effect,  and  there  was  issue  four 
sons  and  eight  daughters,  all  of  whom  died  without  issue,  in  the  lifetime  of  tlieir 
mother,  except  four  daughters,  viz.  Elizabeth^  AHce^  Maria^  and  Sophia j  who 
survival  her.  Maria^  the  pauper,  intermarried  with  and  is  now  the  wife  of  * 
Edward  Chambers^  whose  legal  settlement  is  in  the  parish  of  Badby^  where 
she  was  living  until  Fkbruary  18^6  (her  husband  being  at  that  time,  and  con- 
tinuing at  the  date  of  the  order  of  removal,  absent  from  England)^  when  she 
went  to  Brington  (the  parish  in  which  the  property  lies)  to  her  sister^s,  who 
lives  in  the  house  mentioned  in  the  marriage-settlement,  and  resided  there  thirteen 
weeks,  until  she  was  removed  to  Badby, 

HMech  in  support  of  the  order  of  sessions.    The  pauper  has  an  equitable 
estate  in  the  premises  from  which  she  was  removed,  as  tenant  in  common  io 
tail  with  her  sisters,  and  she  was  not  removable  from  her  property.     In  TA» 
teig-1  Ktng  V.  Aythorpe  Rooding  {a\  the  wife,  upon  being  left  by  *her  hus- 
^  band,  went  to  reside  in  a  copyhold  tenement  of  her  husband's  in  Aythorpe 
Rooding^  and  she  was  held  to  be  irremovable  from  her  husband's  property ; 
but  the  present  case  is  stronger,  because  here  she  was  residing  on  her  own 
estate,  of  which  her  husband  had  only  a  joint  seisin  in  her  right.     A  party 
residing  on  his  own  estate  acquired  by  purchase,  even  if  it  be  under  the  value 
of  30/.,  is  irremovable,  but  he  would  not  thereby  gain  any  settlement  in  conse- 
quence of  the  provisions  of  the  statute  9  G,  1,  c  7,  Rex  v.  Martley  (h).     And 
inere  residence  for  forty  days,  in  a  parish  where  the  estate  of  the   party  is, 
oonfen  a  settlement,  provided  it  be  of  sufficient  value,  although  the  owner  has 
not  the  actual  possession,  Rex  v.  Hasfidd  (c).  Rex  v.  Houghton  le  Spring  (c)^ 
or  has  not  an  exclusive  right,  but  merely  in  common  with   others ;  as,  for 
instance,  an  estate  as  tenant  in  coparcenary.  Rex  v.  Dorston  (e).     A  fortiori, 
the  wife  who  was  residing  on  her  own  estate,  of  which  she  was  tenant  in  copar- 
cenary, was  irremovable. 

Ihearris  and  Hiimfrey  contri.     The  pauper  was  not  irremovable,  because 
*he  had  no  present  estate  in  the  premises,  as  the  right  of  possession  and  the 

(a)  Burr,  S.  C.  412.  <&)  0  Bast,  40. 

(e)  Burr,  8,  C.  147.  (d)  1  Eattj  247. 

(«)  1  Eatt,  296. 


R£x  r.  BfiiNQTON.   M.  T.  1827.  I 

the  rents  tnd  profits  were  in  ike  biubond.     Sbe  ccMitdiwt  at 

;  and  Ihe  modera  siibtilties  of  truits  and  powers  and  u^es,  to 
1,  show  that  at  common  law  she  had  no  present  estate. 
Uerfere   in    the   managemenl  oT  the  estate,   and,    therefor 

which  the  right  to  reside  in  the  parish  is  founded,  vi: 
mntend  her  property,  does  not  apply.  Rex  v.  *Eating- 
ws  that  she  could  not  gain  a  settJement  by  residing  on 
f  the  right  of  possession  were  in  ber  husbsad.  A  mere 
n  is  not  sufficient  to  make  a  person  irremovable;  a 
len  a  woman  is  entitled  to  dower,  but  there  bas  beea  no 

Rex  «.    The   Inhabiiant*  ^  Siartk  Weaid  Batxt{b).     . 

re»deoce  need  not  be  on  the  premises,  yet  it  abowld  be  wiih 
1) ;  but  hei«  she  merely  weiri  to  risit  her  siM«r:  Rex  v.  A 
(c)  shows  that  lbei«  must  be  sn  intention  of  residiafr.  Tb< 
ytharpe  Rooding{il)  is  diBtingnisfaable  from  this.  Th«  wil 
)kt  there ;  and  as  no  dissent  appeared  oa  Ihe  psil  of  ber  hi 
ng  into  that  parish,  Ibe  Coart  presumed  his  consent,  as  be  ha< 
he  weat  to  his  property.  But  here  fbe  wife  resided  in  the 
lod's  settlement  for  some  lime  aAer  bis  abaence,  and  then  « 
ish.     His  consent  cannot,  tberelbfe,  be  presumed.     Besides,! 

Roodimg  sbe  went  to  tbe  husband's  property,  which,  darii 
iiired  some  one  to  manage  it.     There  was  no  jnnt  occopati 

by  (he  sister.  If  the  wife  be  irremovabte,  it  will  follow  th 
ilal  residence  of  a  woHinaan  on  a  job  in  a  parish  where  he  h( 
I  make  kim  irremovable.  Beaides,  the  order  of  removal  co 
sugbtcr  as  well  ss  Ihe  #ife.  Now  it  does  not  appear  thi 
9  within  tbe  age  of  nurture,  and  if  she  was  not,  then  she  mi| 
bout  ber  mother,  to  her  (the  dsughter's)  plsce  of  settlement, 
letllement  followed  that  of  her  father,  which  was  in  Batby. 
lovable,  therefore,  to  Badby. 

I.  The  sessions,  by  quashing  the  order  of  removal,  both  ss 
Ihe  daughter,  have  virtually  decided  that  the  child  was  with 
re,  and,  therefore,  not  removable  from  her  mother.  Tbcie 
eversing  the  order  of  sessions  in  ihat  respect.  As  to  the  pri 
estion  is  not  as  to  the  place  where  the  wife  is  settled ;  That,  « 
er  husband's  parish,  Badby,  This  is  a  case  ia  which  the  part; 
slate,  of  which  she  has  a  seisin.     The  husbsnd  had  no  sole  : 

estate  in  fee  comes  to  a  feme  covert,  the  interest  of  the  hu 
seisin  in  fee  in  both  in  right  of  tlie  wile,  Peiyblank  v.  Havki 
lorpe  Roading^f)  is  not  so  strong  a  case  as  the  present :  the 

the  husband's,  while  here  it  is  the  property  of  Ihe  wife,  desee 

There  is  no  distinction  between  a  sole  occupation  and  an  oe 

:tcenary.     Although  no  partition  had  been  msde,  tbe  wife 

that  she  would  occupy  ber  part,  and  not  sufTer  other  perst 
\nd  (here  might  be  a  good  reason  for  it  here,  ss  by  the  husl 
«d  it  might  have  been  difficult  for  her  to  collect  tbe  profits  w 
The  pauper,  therefore,  was  irremovable,  though  sbe  cottid  wA 
ettlement  by  her  residence  in  BringUm, 
and  LrrruDALx,  Js.,  concurred. 

Order  of  sessions  confirm 

T.  B.  m.  (i)  a  fl.  +  c.  Tw,  {•>  4  jv.  4-  5.  357. 

■urr.  S.  C.  419.  (•)  Doug.  339.  (/)  Bitrr.  3.  C.  413. 


►331] 
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*REX  V,  The  Inhabitants  of  Herstraooceaux. 


In  Dtc9m^4r  1835  a  bouM  wm  hired  at  twenty  guineas  a  year,  the  rent  to  be  paid  weekly, 
aod  either  landlord  or  tenant  to  be  at  liberty  to  determine  the  tenancy  at  three  months' 
noti<:e  from  any  quarter-day:  Held,  that  this  was  a  renting  of  a  tenement  for  one  whole 
year,  within  the  meaning  of  the  stat.  6  O,  4,  r.  57,  and  that  the  pauper,  having  occupied 
the  mme,  aad  paid  the  rent  for  a  year,  gained  a  settlement. 

Upon  appeal  against  an  order  of  two  justices,  whereby  X  Siartj  his  wife,  and 
children,  were  removed  from  the  parish  of  All  SainU^  Hastings^  in  the  county 
of  Sussex^  to  the  parish  of  Hsrstnumceaux^  in  the  same  county ;  the  sessions 
quashed  the  order  as  to  the  eldest  daughter,  she  being  illegitimate,  and  oon* 
finned  it  as  to  the  other  paupers,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

On  the  96th  December  1625,  the  pauper,  7.  Siartj  being  then  settled  at 
ikrUmomceoMK^  agieed  with  Mkn  FkmUr  to  take  a  house  in  the  parish  of  AU 
SairOSj  HaOingt^  at  twenty  gutoeas  a  3rear  ;  the  rent  to  be  paid  weekly,  and 
either  party  to  he  at  liberty  to  give  three  months*  notice  from  any  quarter-day, 
and  at  the  expintion  thereof  to  determine  the  tenancy.  The  pauper  oontinued 
abofe  a  year  in  the  occupation  of  the  premises,  and  paid  a  full  year's  rent.  The 
case  was  argued  oo  the  first  day  of  these  sittings,  by 

IdMg  and  CaproH  in  support  of  the  order  of  sessions.     The  pauper  gained 

ao  settlement  in  AU  Saints^  HasHngSj  by  renting  this  tenement.     First,  the 

parties  at  the  time  of  the  agreement  did  not  intend  that  it  should  continue  for  a 

year;  secondly,  if  they  did,  it  was  only  a  defeasible  interest  determinable  by 

either  party  upon  three  months*  notice,  and  so  does  not  satisfy  the  statute.   The 

6  G,  4,  c.  57,  requires,  inter  alia,  that  the  tenement  shall  be  bonA  Bde  rented  for 

*5521  ^^  ^lonn  of  one  whole  year.    The  ^object  of  that  statute,  as  of  the  prior 

-*  statute  (the  59  G,  8,  c,  50),  which  it  repeals,  was  to  simplify  the  mode' 

of  gaining  settlements  by  the  renting  of  tenements;  it  should,  therefore,  receive 

luch  a  construction  as  will  best  efieetuate  the  intention  of  the  legislature.    And 

oonstruiog  the  words,  *^  boni  fide  rented  for  the  term  of  one  whole  year,"  with 

nsferenoe  to  the  object  of  the  legislature,  the  fair  meaning  of  them  is,  that  at  the 

time  of  taking  the  tenement  there  should  be  a  contract  absolutely  binding  one 

party  to  part  with,  and  the  other  to  retain,  the  possession  of  the  premises  for 

oae  whole  year.     If  that  be  so,  then  in  this  case  there  was  no  contract  by  which 

the  landlord  was  bound  to  give  up  the  premises,  or  by  which  the  tenant  was 

bound  to  keep  them  for  one  whole  year,  for  either  party  might  determine  the 

tenancy  by  three  months'  notice.     It  is  true  that  under  the  contract  made  in^ 

this  case,  the  tenancy  might  endure  for  a  year,  and  in  fact  did  sa     The  agre&i 

meat  to  let  the  house  at  twenty  guineas  a  year  imports  only  at  the  reUe  of 

twenty  guineas^  and  therefore  it  did  not  follow  necessarily  from  this  contract 

that  the  boose  should  be  held  for  a  year.    The  tenant  might  hold  for  half  a  year 

only;  for  the  tenancy  was  to  be  determined  by  three  months*  notice  expiring  at 

any  quarter«day.     The  tenant  therefore  took  the  same  interest  in  the  premises 

u  if  in  terms  it  had  been  a  quarterly  tenancy.     If  a  settlement  was  gained  in 

thn  case,  this  consequence  will  follow,  that  a  renting  by  the  year,  determinable 

at  a  week^s  notice,  will  also  gain  a  settlement.    So  that  a  settlement  may  be 

gained  in  a  case  where  the  parties  to  the  contract  are  bound  for  one  week  only. 

The  leg;tslatufe  by  this,  as  well  as  other  statutes  relating  to  the  poor,  viz.  18 

^  14  Oar,  3,  «..12,  and  the  59  G,  3,  c.  50,  intended  that  settlements  should 

*5531  ^^  gained  by  those  who  came  into  a  parish  not  for  temporary  purposes, 

-'  but  for  a  permanent  residence.     Here  the  pauper  at  the  time  of  the  con- 

tnct  did  not  contemplate  a  permanent  residence  in  the  parish  for  one  whole 

yeafi  lor  it  was  part  of  the  contract  that  it  might  be  determined  by  three  months' 

notice. 

BoBand  oootri.    In  the  stat  6  G.  4,  c.  57»  there  are  three  ingredients  naoea* 
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■ary  to  complete  a  settlement  by  renting  &  (ene 
the  least,  occupation  for  a  year,  end  actual  pa 
year.  The  pauper  haa  fulfilled  all  these  condil 
contemplated  a  renting  for  a  year,  it  need  not  1 
year.  The  tenant  did  not  come  for  a  tempera 
the  agreement  was  for  a  tenancy  that  would  en 
tion  for  a  year  shows  that  it  was  the  intentio 
continue  so  long.  Here  is  a  case,  tbercfDre,  wi 
act.  If  there  were  a  tenant  for  years  with  ren 
oant  for  re-entry  on  Don-payment  of  reot,  end 
end  of  the  first  year,  the  landlord  might  turn  I 
a  sufEcient  occupation  to  satisfy  the  statute  6  I 
tended  that  such  a  tenant  would  not  gain  a  settl 
although  at  the  time  of  taking  the  tenement  the 

Baylbv,  J.,  now  delivered  the  judgmeat  of  l1 
(he  0  G,  4,  c,  07.  The  pauper  'agreed  to  tab 
1820,  after  the  passing  of  the  «  G.  4,  and  hi 
other  requisites,  if  there  was  a  renting  for  a  « 
aettlemenu  This  act  repeals  the  Sit  G.  S,  c. 
person  shall  acquire  a  settlemeol  by  renting  a 
separate  dwelling-house  or  land,  bon4  fide  rend 
the  least  for  the  term  of  one  whole  year,  nor  u 
auch  yearly  hiring,  and  the  rent  f<M'  the  same  » 
in  the  preamble  of  the  6  G.  4,  e.  07,  or  of  ll 
that  it  was  in  the  contemplation  of  the  le^slal 
would  constitute  in  ordinary  cases  a  tenancy 
the  69  G.  a  recites  nothing  more  than  that  n 
had  arisen  respecting  the  settlement  of  poo 
land  by  the  renting  of  tenements.  The  6 
"  whereas  the  settlement  of  the  poor  has  be 
depend  upon  the  annual  value  of  tenements  wh 
and  whereas  the  ascertaining  such  value  in  su 
expensive  litigation,"  &c.,  and  then  repeals  the  e 
in  either,  that  any  inconvenience  had  arisen  w. 
hiring  was  defeasible.  There  is  nothing  to  sho^ 
year,  in  the  6  G.  4  require  a  different  agreemei 
common  coses  to  constitute  a  yearly  taking.  Is 
a  year,  the  rent  to  be  paid  weekly,  and  either  pi 
months'  notice  from  any  quarter-day,  and  at  the  e 
'tenancy,"  to  be  considered  "  a  boni  fide  renti 
term  of  one  whole  year  1"  A  taking  at  an  annu 
to  be  paid  weekly,  is  prim&  facie  a  yearly  tern 
viso  about  quilting  at  three  months'  notice,  the 
the  subject,  as  it  would  then  have  been  an  or 
rent  to  be  paid  weekly  instead  of  quarterly  or  I 
l^al  efiect  of  a  tenancy  for  a  year,  w'lth  a  p 
middle  of  the  year  1  Such  a  proviso  does  not  | 
tenancy  :  when  the  party  ia  in,  he  is  in  of  Iht 
to  a  defeasance  on  a  particular  event.  In  all  i 
the  party  enters,  he  is  in  of  the  whole  estate,  t 
occur  which  would  prevent  the  estate  from  col 
of  time  contemplated  in  the  original  grant  of  it. 
twenty-one  years,  determinable  at  the  end  of  se 
when  he  enters,  is  in  of  a  term  of  twenty-one  ; 
which  mny  terminate  by  matter  ex  post  facto, 
lease,  with  proviso  for  its  defeaiiance  by  non-pa 
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of  covenants,  or  the  like,  the  party  enters  for  the  whole  term,  liable  to  be  de« 
fealed  by  a  future  event.  Lord  Gokej  I  Inst.  42  a,  puts  several  cases  of 
defeasible  estates  :  **  If  a  man  grant  an  estate  to  a  woman  dum  sola  fuit,  or 
durante  viduttate,  or  quamdiu  se  bene  gesserit,  &c.  in  all  these  cases  the  lessee 
bath  in  judgment  of  law  an  estate  for  life  determinable,  and  in  pleading  shall 
allege  the  lease,  and  ooncludo  that  by  fbioe  thereof  he  was  seised  generally  for 
*5')fil  ^^^  *^^  ^^^  ^'^*"  T\{\^  is  on  the  principle  that  when  an  interest  is 
J  granted  to  him,  liable  to  be  determined  on  a  particular  event,  the  whole 
interest  is  vested  in  him  in  the  firat  instance,  but  it  may  be  taken  out  of  him  by 
the  occurrence  of  that  event.  On  the  same  principle  BuUer,  J.,  speaking  of  the 
effect  of  a  lease  from  year  to  year  in  Birch  v.  Wriglu  (a),  says,  '*  If  a  tenant 
firom  year  to  year  holds  for  four  or  five  yeara,  either  he,  or  his  landlord,  at  the 
expiration  of  that  time,  may  declare  on  the  demise  as  having  been  made  for 
such  a  number  of  yeara."  This  is  on  the  principle  that  it  is  to  be  considered 
a  lease  for  so  many  yeara  as  the  party  shall  occupy,  unless  in  the  mean  time 
it  shall  be  defeated  by  notice  on  the  one  side  or  on  the  other.  On  the  like  prin- 
ciple,  in  this  case  the  taking  by  the  pauper  is  to  be  considered  a  lease  for  one 
whole  year  in  its  creation,  although  an  event  might  happen  by  which  the  ori- 
ginal interest  so  created  in  the  firat  instance  would  be  changed.  The  event  did 
not  happen :  he  occupied  the  house  for  a  whole  year,  and  paid  the  rent,  which 
exceeded  10/.,  during  the  same  period.  He,  therefore,  gained  a  settlement  in 
M  Saints^  Hastings^  and  the  order  of  sessions  must  be  quashed. 

Order  of  sessions  quashed  (b), 

(«)  1  T,  R,  378. 

(i)  The  decision  in  this  case  is  precisely  within  the  principle  laid  down  in  Rexv,  EyJhr, 
2B.i^C.  120,  as  to  conditional  hirings  of  servants.  "  If  the  bargain  be  originally  made  for 
aa  entire  year,  and  terms  are  introdaeed  applicable  to  a  continuance  of  the  relation  of  mas- 
ter mud  9§rvatU  (landlord  and  tenant),  daring  the  whole  year,  but  there  is  also  a  provision, 
that  in  a  given  event  it  shall  be  competent  to  the  parties  to  put  an  end  to  or  suspend  the 
Mrvic§  (tenancy)  for  a  part  of  the  year,  still  a  settlement  is  gained  if  the  s§rvic§  is  aetuaily 
r^rfofnud  (tenancy  actually  exists)  for  a  whole  year,  and  neither  party  avails  himself  of 
the  condition.  A  conditional  hiring  (renting)  is  for  thia  parpoae  the  aama  as  an  absolute 
(renting),  unless  the  condition  is  acted  upon." 
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A  pauper  was  hired  by  the  commanding  officer  of  a  royal  military  college  to  act  as  a  ser- 
vant in  that  establishment.  By  the  terms  of  the  hiring,  he  was  to  obey  all  orders  of  the 
officers  of  the  institution,  and  to  be  allowed  weekly  wages,  and  if  he  wished  to  quit  the 
college  he  was  to  give  one  month's  notice;  but  should  the  college  be  dissatisfied  with  his 
CMiduct,  it  retained  the  power  of  dismissing  him  at  a  moment's  notice :  Held,  first,  that 
this  was  a  good  hiring  for  a  year,  although  either  party  might  determine  it  before  the 
expiration  of  the  year ;  secondly,  that  a  settlement  was  gained  by  such  hiring,  although 
U  was  not  to  a  private  person,  the  statute  3  IF.  &  JIf.  0.  11,  «.  7,  only  requiring  a  lawful 
hiring,  and  a  service  under  it. 

Upon  appeal  against  an  order  of  two  justices,  whereby  T.  Slark^  his  wife, 
ttod  children,  were  removed  from  the  parish  of  Easthamsted  to  the  parish  of 
^ondkurstj  both  in  the  county  of  Berks^  the  sessions  confirmed  the  order,  sub- 
J^  to  the  opinion  of  this  Court  on  the  following  case  : 

The  pauper,  T.  Slarkj  being  unmarried,  and  without  any  child,  was  hired  on 
|be  13th  ofMay  1813,  as  a  servant  on  the  establishment  of  the  Royal  Military 
^llege  at  Blacktoaler,  in  the  parish  of  Sandhurst,  By  a  warrant  under  the 
wd  of  bis  late  Majesty,  bearing  date  the  27th  May  1808,  all  matters  lYjJating 


Rex  r.  SakOhuHst.   it 

■  regulaliooa  nod  economy  of  the  e 
«  of  a  collegiate  board,  consisting  c 
ioned  in  tbe  warrant.     Certain  r^ 

Military  College  sra  entered  in  a 
ig  other  rules,  Ibe  following:  "  Tl 
eive  from  the  officers  of  the  inatitui 
'hey  are  allowed  wages  at  the  rati 
B  and  one  undress  suit  of  cloUiea  p 
'  be  ordered,  but  which  shall  be  pi 
f  the  charge  of  breaking  furniture, 
,  that  may  have  been  committed  du 
h  to  quit  the  college,  he  must  givi 
Q  college  see  reason  to  be  dissatisf 
dismissing  him  at  a  moment's  noti 
ervants  was  by  reading  the  rules  o 

requiring  their  signature  to  them, 
lerms  prescribed.  Tbe  pauper  wa 
itTtnoT,  om  of  th«  offieers  constii 
■VBQia  were  usually  hired.  He  be 
line  by  the  quarter- master,  and  m 
ultacribing  his  marie  to  them.  B 
vagea  as  above  agreed  on,  for  two 
'ed  and  slept  in  the  body  of  the 
eds  of  the  gentlemen  cadets,  assisti 
ariouB  other  occupations  for  the  sei 
f  the  officers  of  the  college.  He  wi 
ts  of  tbe  college,  without  notice,  in 
ishment  by  order  of  go*ernment 
ppropriated  to  public  uses  for  slud; 
1  exempt  from  poor-rates,  as  being 

0  other  persous  were  employed  J 
nls  of  any  individual,  but  as  the 

T  generally  the  officers  of  the  'colli 
irjcant,  out  of  the  funds  supplied  f< 

Ihey  were  not  returned  to  the  coll 
as  servants.     The' pauper,  T.  SUtri 

children  removed  with  him  are  th 
le  sessions  found  that  there  was  a  { 
if  a  settlement  could  be  acquired  I 
shment  like  the  collie  ;  and  aubm 
,  Whether  the  pauper,  T.  Slark, 
irvice  in  the  college  1  This  case  wi 
inity  term. 

and  TiUfburd  in  support  of  the  i 
:,  and  as  the  college  did  not  exerc 
lined  a  teitlement  at  the  end  of  hi 
lind  expressly  a  general  hiring,  a: 
i  eflect  of  "such  general  hiring  i 
M}ntract  be  to  serve  one  or  more  m 
Dea  not  mention  any  person  aa  ma« 
^  that  the  person  in  order  (o  gain 

or  children,  and  shall  serve  undei 
if  the  serviL-e,  therefore,  that  must  d 

1  case  in  which  a  servant  of  his  Ik 


irvants  of  tbe  crown  are  expressly 
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meQt,  and  it  may,  thereforOv  reodonably  be  inferred  that,  without  such  a  dim 
abiiity  by  statute,  they  would  have  gained  a  settlement  by  such  service. 

ThB  8olic%t4ir»'Generai<j  Nolan^  and  Stone^  eontri.  If  the  facts  in  a  case 
show  that  the  sessions  have  decided  on  wrong  grounds,  the  Court  is  not  limited 
by  the  return  of  the  justices ;  and  the  reason  is,  that  the  case  when  retumod  by 
the  oertiorari  becomes  part  of  the  records  of  the  Court ;  and  as  the  Court  will 
enforce  obedience  to  any  decision  which  they  come  to,  they  will  take  care  that 
the  record  will  lawfully  enable  them.  First,  there  is  no  yearly  hiring  within  the 
statute.  An  unilateral  contract  is  not  sufficient ;  it  must  be  reciprocal.  Sup- 
posing the  contract  on  the  part  of  the  servant  to  be  a  general  hiring,  yet  the 
power  retained  by  the  college  of  dismissing  him  at  a  moment's  notice,  should 
they  see  reason  to  be  dissatislied  with  him,  is  parcel  of  the  original  contract, 
wad  is  inconsistent  with  the  notion  of  a  yearly  hiring.  He  was  in  (act  discharged 
at  a  moment's  notice,  not  for  any  fault,  but  on  the  reduction  of  the  establishment, 
which  explains  how  wide  a  meaning  was  given  to  the  word  **  dissatisfaction" 
by  both  parties  at  the  time  of  hiring.  Besides,  it  is  an  exceptive  hiring :  the 
terms  of  the  engagement  were  read  to  the  pauper  at  the  time  of  hiring,  and  the 
persons  hiring  cannot  go  beyond  these ;  so  that  when  he  had  done  his  work,  he 
was  for  the  rest  of  the  day  sui  juris.  Secondly,  from  the  nature  of  the  establish- 
ment, a  service  in  it  will  not  confer  a  settlement.     It  was  intended  by  the  statute 

*5B11  *^  ^  ^  ^'  4"  ^'  ^'  ^^«  ^'  ^^  ^^°^  persons  gaining  a  settlement  should 
-■  have  benefited  the  parish  for  one  whole  year,  but  the  establishment 
where  the  service  was  performed  pays  no  rates,  and  if  it  could  confer  settlements 
it  would  impose  burthens  on  the  parish  >ifithout  contributing  to  their  support. 
The  statute  52  G.  3,  c,  124,  which  vests  in  the  crown  certain  lands  for  the 
Royal  Military  College,  recites  that  his  majesty  had  been  pleased  to  establish  a 
royal  military  college,  and  had  directed  that  certain  persons  should  form  a  col- 
legiate board  for  the  control  of  the  interior  regulations  of  such  establishment ; 
the  persons  in  the  establishment  are,  therefore,  the  servants  of  the  crown,  though 
hired  by  the  offioers  of  the  establishment,  and  the  crown  not  being  mentioned  in 
the  act  of  William  is  not  subject  to  its  operation,  and  its  servants  cannot  gain 
a  settlement.  Indeed  this  is  more  like  an  office  than  a  service,  and  the  person 
flerviog,  like  a  soldier,  who  is  the  servant  of  the  king,  and  may  be  dismissed  at  the 
discretion  of  the  crown,  and  receives  pay  from  the  public  purse,  not  from  the 
pocket  of  any  individual.  No  declaration  could  be  framed  in  which  such  servant 
could  bring  an  action  against  any  of  the  officers  for  beiujg  turned  away  on  the 
leduction  of  the  establishment. 

Cur.  adv.  vuU. 
Batley,  J.,  on  this  day  delivered  the  judgment  of  the  Court.  In  this  case 
the  question  is.  Whether  the  pauper  had  acquired  a  settlement  in  consequence 
of  having  been  hired  into  the  establishment  at  Sandhurst^  and  having  served 
there  for  a  year.  That  establishment  is  in  the  nature  of  a  collegiate  beard,  and 
the  terms  on  which  the  servants  are  hired  are,  that  *Mhcy  are  to  obey 
*5621  *^^^  orders  they  may  receive  from  the  officers  of  the  institution."  They 
^  are  allowed  at  the  rate  of  16«.  per  week,  with  one  dress,  &c.  per  annum, 
subject  to  such  stoppages  as  may  be  oidered,  but  which  are  to  be  paid  up  every 
three  months,  ailer  deducting  for  the  charge  of  breaking  furniture,  &c.  ,*  and 
shofkld  a  servant  wish  to  quit  the  college,  he  must  give  one  month's  previous 
Botbe,  but  shouhl  the  college  see  reason  to  be  dissatisfied  with  his  conduct,  it 
detains  the  power  ef  dismissing  him  at  a  moment's  notice.  The  sessions  thought 
Ihatthis  was  «  general  hiring,  so  as  tO' constitute  a  hiring  for  a  year;  but  they 
entertained  a  tloubt  whet^r  the  hiring,  being  by  the  officer  of  the  establishment, 
^  tufficimt  to  confer  a  8ett^emeBt  on  tlvs  individual  hired.  Another  point 
niMd  in  the  diacuseion  was,  whether  the  power  reserved  in  the  original  contract, 
^pHtliag  an  end  t»  the  service  by  a  month's  notice  on  the  part  of  the  servant^ 
<^  at  a  moment's  aotioe  by  the  college,  should  they  be  dissatisfied  vrith  him, 
fi0ii«li4  4ii«  fiKNH  faewg  «  biring  fer  a  year.    Ou  diia  point  we  are  satisfied 
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of  the  said  iDdenturo."     This  allowance  was  signed  by  E,  Lockycr  and  <S.  Pym^ 
two  justices  of  the  peace  for  the  county  of  Devon^  but  was  not  under  Hieir  seals, 
UpoQ  the  bioding  of  Jane  Coleman  bj^  the  indenture,  an  expense  was  incurred 
by  the  public  parochial  funds  of  Stoke' Damerel^  (i.  e.)  the  sum  of  9/.,  being  the 
consideration- money  mentioned  in  the  indenture  ;  and  a  further  sum,  being  the 
costs  and  charges  attending  the  binding.     No  notice  was  given  to  the  overseers 
of  the  poor  of  the  parish  ofC/tarles  (or  to  the  guardians  of  the  poor  o^Plymouth^  or 
to  any  of  them,  of  the  intention  to  bind  out  such  apprentice)  previous  to  the  binding. 
Piymoutli  is  a  borough,  situate  in  the  county  of  Devon^  having  justices  who 
have  exclusive  jurisdiction  therein.     The  pauper  resided  in  service  under  this 
indenture  with  JSy/i'g,  in  the  parish  of  CharleSy  Pliffnoutk^  from  the  date  of  the 
*^fisi  ^io^^*^^"^  \xa\A\  she  was  discharged  from  further  service  under  it,  on 
-■  the  3d  July  1826,  by  two  magistrates. 
Nolan  and  Praed  in  support  of  the  order  of  sessions.     No  settlement  was 
gained  in  Charles  by  the  service  under  this  indenture.     The  pauper  would  have 
gained  a  settlement  by  such  service,  if  the  binding  was  valid  either  as  a  parish 
indenture  or  as  a  binding  between  the  parties.     But  it  cannot  be  good  as  a 
bioding  by  the  parish,  because  the  parish  officers  were  no  parties  to  the  deed. 
Rez  v7  Arundel  {a)  shows  that  this  is  a  good  binding  between  the  parties,  unless 
it  be  void  by  reason  of  non-compliance  with  some  of  the  provisions  of  the  sta- 
tute 56  G.  3,  c.  139.     The  early  sections  of  that  statute  relate  to  indentures 
where  the  parish  officers  are  parties ;  and  the  second  section  requires  that 
notice  shall  be  given  to  the  overseers  of  the  poor  of  the  pansh  in  which  such 
child  shall  be  intended  to  serve  an  apprenticeship,  before  any  justice  shall  allow 
such  indenture.     Rex  v.  Newark^upon*  Trent  {b)  shows  that  such  notice  is 
necessary  in  the  case  of  parish  apprentices.     The  eleventh  section,  after  reciting 
that  the  salutary  provisions  enacted  by  the  43  Eliz,  are  frequently  evaded  in 
the  binding  out  of  poor  children,  and  that  the  premium  of  apprenticeship,  or  a 
part  thereof,  is  clandestinely  provided  by  parbh  officers,  who  are  thus  enabled 
to  bind  out  such  poor  children  without  the  sanction  of  the  justices  of  peace, 
enacts,  "  that  no  indenture  of  apprenticeship,  by  reason  of  which  any  expense 
*ft8Al  ^^^^^^^  shM  at  any  time  be  ^incurred  by  the  public  parochial  ftinds, 
-■  shall  be  valid  and  efl^tual,  unless  approved  of  by  two  justices  of  the 
peace  under  their  hands  and  seals,  according  to  the  provisions  of  the  said  act 
and  of  this  act."     One  of  the  provisions  of  that  act  is,  that  notice  shall  be  given 
to  the  overseers  of  the  poor  of  the  parish  in  which  such  child  shall  be  intended 
to  serve  an  apprenticeship.     That  regulation  therefore  must  be  considered  as 
incorporated  in  the  eleventh  section  ;  and  the  indenture  in  question  is  not  valid 
for  want  of  such  notice.     Secondly,  the  indenture  was  void,  because  the  approval 
by  the  two  justices  was  not  under  their  seals.     This  is  a  power  given  to  the 
justices  which  is  to  bind  third  persons,  and  the  affixing  of  their  seals  is  a  condi- 
tion annexed  by  the  legislature  to  the  execution  of  the  power,  and  the  justices 
therefore  cannot  dispense  with  it.     The  allowance  of  parish  indentures  and  of 
certificates  are  analogous  to  each  other.     Now,  by  the  6  &  9  W,  3,  c.  30,  per- 
sons coming  to  inhabit,  and  bringing  with  them  a  certificate  under  the  hands 
and  seals  of  the  churchwardens  and  overseers  of  the  poor  of  any  parish,  owning 
them  to  be  inhabitants  of  such  other  parish,  are  irremovable  until  actually 
chargeable.     It  was  decided,  in  Rex  v.  Aastrey  (c),  not  only  that  there  must 
be  a  seal  to  such  certificate,  but  that  there  must  be  a  separate  seal  for  each  party 
granting  the  certificate,  and  that  upon  the  ground  that  it  was  the  mere  case  of 
the  execution  of  a  power,  and  that  all   the  circumstances  required   by  the 
creators  of  the  power,  however  unessential  and  otherwise  unimportant,  could 
oolj  be  satisfied  by  a  strictly  literal  and  precise  performance. 
*6671      ^BoUand  and  Coleridge  contnL.     The  eleventh  section  does  not  incor* 
-'  porate  all  the  provisions  of  the  previous  sections,  but  is  a  distinct  enact- 
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applicable  lo  a  particular  species  of 
re  DOl  panics  to  the  indenture,  but  w 
tbe  parochial  fundi.  It  has  a  prea 
uced  for  the  purpose  of  preventing  th 
nrialed  by  the  overseers.  Then  as  t< 
e  43  Etiz.  e.  3,  i.  6,  the  paiish  oflio 
■ized  to  bind  poor  children  apprentice 
en  under  seal.  In  the  very  same  se 
vered  to  treat  with  lords  of  manors  f( 
end  ihe  agreement  must  be  under  the  1 
the  first  seciton  of  the  act  66  G.  3, 
the  allowance  of  the  iadenture  when 
iaier  power  is  given  to  the  justices  1 
tbervfore,  should  a  greater  degree 
ed  to  be  done  by  them  under  the  el 
r.  Auatrey  (a)  does  not  apply,  becaua 
rs,  and  the  seBling  is  indispensable  to 
.  complete  instrument  before  the  appr 
c.  4,  $.  41,  it  is  enacted,  "  that  all  i 
tatute  appointed,  shall  *be  clearly  vo 
e  word  void  has  received  a  limited  a 
I  to  mean  votdaUe ;  as  in  Rex  v. 
wn(c),  Gye  v.  Feb^m{d).  And  the 
ideble,  is  said  to  be  the  imposition  or 
g  it  according  to  the  provisions  of  the 
:herefare,  according  to  the  rule  laid 
Me  only.  The  eleventh  section  of  ll 
;  valid  unless  approved  of  by  the  jus 
nay  mean,  that  it  shall  not  be  valid  t 
r  lo  compel  the  completion  of  the  > 
ants.  In  Rez  v.  St.  Nicholas  Ipne 
:  Ihe  Torty-firBt  section  of  Ihe  S  Eli 
bul  voidable  by  ihe  parties  themselvi 
the  subject-matter  of  the  sutule  66 
I  apprentices.  But  where  the  legislal 
done  so  in  express  terms,  as  in  sect: 
I  are  not  mentioned, 
VLKV,  J.  I  do  not  know  how  to  gel 
'  parliament,  and  where  the  legislalui 
used  words  of  a  plain  and  definite  in* 
a  construction,  the  effect  *of  which  i 
lid  not  mean  that  Which  they  have  ex 
gulate  Ihe  binding  of  parish  apprml 
r  to  bindings  by  parish  officers,  but  t 
srish  oflicers  were  not  ostensibly  th 
influence  and  furnished  the  means  oi 
ig  was  effected,  it  occurred  lo  Ihe  lef 
some  provision  for  that  class  of  case 
I  for  that  purpose.  It  bef;ins  with  a 
enactment,  and  one  to  which  the  form 
ilutary  provisions  enacted  by  an  act 
I  binding  out  of  poor  children,  and  ih 
of,  is  clandestinely  provided  by  parish 
oor  children  without  the  sanction  o: 
fare,  recited,  waa,  that  the  provisiona 
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where  the  parish  officers  were  not  the  ostensible,  though  the  sabstantial  partfe^ 
bind'tig,  and  they  were  thereby  enabled  to  bind  out  poor  apprentices  without  the 
sanciion  of  justices.  It  then  enacts,  *'  that  no  indenture  of  apprenticeship,  by 
feasoQ  of '  which  any  expense  whatever  shall  at  anytime  be  incurred  by  th^ 
public  parochial  funds,  shall  be  valid  and  effectual,  unless  approved  of  by  two 
justices  of  the  peace,  under  their  hands  and  seals^  according  to  the  provisions 
of  the  said  act  and  of  this  act.*'  This  is  a  case  in  which  expense  has  been 
*5"01  ''^^"''^^  ^y  ^^*^  public  parochial  funds,  and,  therefore,  it  ^is  within  the 
•■  spirit  and  the  words  of  the  act;  and,  the  indenture  not  having  been 
approved  of  by  two  justices,  under  their  hands  and  seals,  is  not  valid  and 
eJivctual.  The  words,  *'  according  to  the  provisions  of  the  said  act  and  of  this 
act,"  reddendo  singula  singulis,  mean  that  there  shall  be  such  approbation  by 
:he  justices  as  the  43  Eliz,  and  the  56  G,  3,  c.  139,  require.  Now,  the  latter 
statute  requires  that  the  indenture  shall  be  approved  of  by  the  justices  under  their 
seals.  I  cannot  tell  why  the  legislature  required  that  the  indenture  should  be 
approved  of  under  their  seals;  but  they  have  so  required  it  in  express  terms, 
and  I  cannot  say  that  they  did  not  mean  that  which  they  have  so  expressed.  It 
has  been  contended,  that  the  words  not  vcUid  and  effectual  are  to  be  construed 
so  as  to  make  the  indentures  not  absolutely  void,  but  voidable  only  at  the  option 
of  either  party ;  and  that,  therefore,  the  indentures  will  not  be  valid  and  eflectual 
if  either  party  dissent  during  the  period  of  apprenticeship,  but  that  if  there  be  no 
such  dissent,  they  will  be  valid  and  effectual.  I  think  it  was  the  intention  of 
the  legislature  that  there  should  be  such  an  allowance  by  the  justices,  in  the  first 
instance,  as  to  make  the  indenture  binding  ab  initio,  and  not  voidable  at  thit 
option  of  either  party.  For  otherwise  it  would  be  at  the  option  of  the  master  o' 
of  the  apprentice  to  determine  the  indentures  at  any  period  within  the  sever 
years.  The  master  might,  therefore,  after  six  years  and  three  quarters  service, 
at  hi»  own  election,  deprive  the  apprentice  of  the  benefit  of  his  indentures;  or 
the  ftppmntice,  on  the  other  hand,  might,  afler  he  had  received  instruction  suffi- 
cient to  enable  him  to  act  for  himself,  also  determine  the  indentures  to  the 
*h711  P**^"^^^  ^^  ^^^  master.  I  think  that  that  would  be  an  ^unreasonable 
^  construction  to  be  put  on  those  words,  and  that  the  true  construction  of 
them  is,  that  the  indentures  shall  be  void  ab  initio,  unless  they  have  the  appro- 
bation of  the  justices  under  their  hands  and  seals. 

HoLftOTD,  J.  I  think  that  this  was  not  a  binding  by  the  parish  officers,  within 
the  early  sections  of  the  statute,  but  that  it  was  a  binding  within  the  meaning 
of  section  11.  That  section  enacts,  not  merely  that  no  parish  indenture,  but 
that  no  indenture  shall  be  valid  and  effectual  unless  it  has  the  approbation  of 
two  justices  under  their  hands  and  seals.  It  has  been  argued,  that  it  is  not 
requisite  that  the  approbation  of  the  justices  should  be  under  their  hands  and 
seals,  but  that  those  things  shall  be  done  which  are  required  by  the  statute  of 
the  43  Eliz,  and  by  the  earlier  sections  of  this  act ;  and  that  they  not  requiring 
that  the  allowance  of  the  justices  shall  be  under  their  seals,  the  words  '*  under 
their  hands  and  seals,''  are  to  be  qualified  by  the  latter  words,  **  according  te 
the  provisions  of  the  said  act  and  of  this  act.'*  It  seems  to  me  that  the  true 
construction  o£  those  toords  t5,  that  the  approval  shall  be  such  as  is  required  by 
the  43d  of  £/»>.,  and  by  the  former  sections  of  the  56  G.  3,  c,  139,  and  shall 
also  be  under  the  hands  and  seals  of  the  justices.  Then,  it  has  been  contended^ 
that  the  words  "  not  valid  and  efiectual,"  may  be  construed  to  make  the  inden- 
ture voidable  only;  upon  that  point  I  have  entertained  some  doubt.  But  it  is 
admitted,  that  it  was  competent  to  either  party  to  avoid  such  an  indenture  befor  j 
the  service  expired.  Now,  here  it  was  avoided,  for  the  pauper  was  discharged 
*5721  ^'^'^  ^^  service  by  an  order  of  two  magistrates.  Assuming  that  the 
-'  ^indentures  were  voidable  only,  still,  as  they  were  avoided,  no  settle- 
mept  could  be  gained.  As  to  the  question,  whether  the  indentures  were  abso- 
lutely void  or  voidable  only,  it  is  to  be  observed,  that  this  statute  says  not 
merely  that  they  shall  not  be  valid,  but  they  shall  not  be  valid  and  effectua!. 
Vo*.  XIV.— 33  Y  • 
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the  pom  of  tne  parish  of  Saint  Mary  Bourne^  in  the  county  aforesaid,  do 
hereby  own  and  acknowledge  Wiiiiam  Bray  junior,  and  Elizabeth  his  wife, 
WilHam,  aged  about  five  years,  Mary^  aged  about  three  years,  and  Elizabeth, 
aged  about  two  years,  their  children,  to  be  our  inhabitants,  legally  settled  in  the 
said  parish  of  Saint  Mary  Bourne.  In  witness  whereof,  we  have  hereunto 
set  our  hands  and  seals  this  7th  day  of  September  1758." 

The  instrument  was  signed  by  W.  Piper^  as  one  of  the  churchwardens,  and 
by  W,  Arundel  and  W.  Fhilpott^  the  two  overseers,  and  attested  by  two  wit- 
nesses, and  was  duly  allowed  by  two  justices  on  the  12th  September  1758,  who 
certified  that  Alexander  Neave^  one  of  the  witnesses  who  attended  the  execution 
of  the  certificate,  had  made  oath  before  them  that  he  saw  the  churchwardens 
and  overseers  of  the  said  parish,  whose  hands  and  seals  were  subscribed  and 
set  to  the  certificate,  severally  sign  and  seal  the  same,  and  the  names  of  the  said 
Alexander  Neave  and  Thomas  May^  whose  hands  were  subscribed  as  witnesses 
to  the  execution  of  the  certificate,  were  of  their  own  proper  hand-writing 
respectively. 

Richard  Lcfi  produced  the  certificate  from  the  parish  chest  of  Whitchurch, 
which  was  admitted  as  coming  from  the  proper  place.  It  was  proved  that  Wil- 
Ham  Bray  junior,  the  grandfather  of  the  pauper,  resided  in  Whitchurch  till  the 
time  of  his  death  in  1799 ;  that  W.  Bray,  his  son,  also  named  in  the  certificate, 
has  resided  there  ever  since  the  certificate  was  granted ;  and  that  the  pauper 
*5751  '^^^^  there  from  the  time  of  his  *birth  until  the  time  of  his  removal 
^  under  the  order.  It  appeared  by  the  visitation-books  produced  by  the 
ve^strar  of  the  bishop's  court,  that  Saint  Mary  Bourne  is  in  the  diocese  of 
IVindiester,  and  is  a  peculiar  in  the  jurisdiction  of  the  Chancellor's  visitation ; 
that  John  Harbutt  and  William  Piper  were  sworn  churchwardens  for  Saint 
Mary  Bourne  in  the  year  1758,  on  the  15fh  September  in  that  year;  that  no 
churchwardens  appeared  by  the  books  to  have  been  sworn  in  at  the  visitation 
from  the  year  1751  to  1758 ;  that  the  visitation-book  for  1750  was  lost.  It 
also  appeared  from  the  evidence  of  the  registrar,  that  it  was  the  course  of  office 
to  make  an  entry  in  the  visitation-books  of  the  swearing  in  of  churchwardens 
At  the  time  of  swearing,  whether  the  swearing  took  place  at  the  visitation  or 
afterwards ;  that  if  it  took  place  aflerwards,  the  registrar  always  entered  it,  but 
he  had  not  looked  over  the  books  before  his  time  to  see  whether  there  were  any 
entries  of  such  subsequent  swearing.  It  appeared  that  at  Easter  1750,  /. 
l^nigman  was  nominated  as  churchwarden ;  that  in  1757,  /.  Ckncdery  and  E. 
Rattin  were  nominated  churchwardens,  and  that  John  Harbutt  signed  the 
nomination ;  that  at  Easter  in  1758,  Thomas  Harbutt  and  W.  Piper  were 
nominated  churchwardens.  It  appeared  also  that  W.  Bray,  the  pauper,  was, 
on  the  7th  December  1790,  bound  by  indenture  to  his  grandfather  W.  Bray 
junior,  named  in  the  certificate,  for  the  term  of  seven  years,  which  time  he 
served  in  Whitchurch;  and  that  the  pauper  had  done  no  act  since  the  service 
under  the  apprenticeship  to  gain  a  settlement.  It  appeared  that  W,  Bray  (son 
of  W.  Bray  junior,  mentioned  in  the  certificate),  the  father  of  the  pauper,  six- 
teen or  seventeen  years  ago,  received  relief  from  the  overseers  of  Saint  Mary 
^5761  ^^^^^^*  *^  ^^  ^^6  tifn®  residing  in  Whitchurch;  that  he  had  also 
^  constantly,  for  the  last  four  years,  received  relief  from  the  last-mentioned 
parish;  and  that  no  objection  was  made  upon  his  application  to  the  overseers 
of  that  parish  for  relief  when  he  requested  it.  It  also  appeared  that  W,  Bray, 
the  pauper,  had  been  occasionally  relieved  by  the  parish  officers  of  Bourne 
nearly  ever  since  his  apprenticeship,  whenever  he  wanted  it,  and  had  so  received 
relief  constantly  for  the  last  seven  years.  The  court  of  quarter  sessions  thought 
the  certificate  inadequately  executed,  and  quashed  the  order,  subject  to  the 
opinion  of  this  vJourt. 

A^fl,  Sehayn,  and  Poulter,  in  support  of  the  order  of  sessions.  This  is  a 
"^  certificate ,-   and  if  it  be  so,  then  it  is  clear  that  it  cannot  conclude  the 
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parish  or  St.  Mart/  Bourne,  Rex  v.  Clijim 
(6),  Rex  V.  WooOen  St.  Laterence  (c),  Rex 
gam{e).  "Hie  certilicate  is  bad  because  it  is  e 
wardeD  only.  It  ought  to  have  been  signed  a 
8  &  9  W.  3,  c.  30,  I.  1,  provides  Tor  the  di 
overseers  of  the  poor  of  the  parish  or  place 
come  to  inhabit,  "of  a  certificate  under  the 
wardens  and  overseen  t^  the  poor  of  any  oth 
the  major  part  (^  them,  or  under  the  hands  : 
poor  of  any  other  place  where  there  are  i 
wordi  "fAe  m/ijor  part  of  them"  must  be  c 
cedent  (/),  because  in  the  case  of  there  bein 
certificate  must  be  under  the  hands  and  sea 
them.  But,  secondly,  the  certificate  is  bad. 
described  in  the  body  of  it  as  churchwardens, 
lion  or  allowance  by  the  magistrates  churchwa 
time  been  appointed,  but  they  were  not  sworn 
Now  it  is  a  principle  or  low,  that  persons  app 
pletely  in  office  until  they  are  sworn.  Mayon 
are  good  officers  afler  the  year  for  which  they 
is  expired,  until  their  successors  are  sworn 
Proicse  (g).  The  churchwardens  of  the  prece< 
sidercd  as  in  oIKce  until  the  15lh  of  Septemt 
sworn  in ;  and  Piper,  who  aignpd  the  certificate 
law  churchwarden  before  he  was  sworn  in  ;  foi 
two  *ets  of  persons  at  the  same  time  cnpabli 
consistent  with  the  ecclesiastical  law,  lor  by  Q 
wDrdeas  and  sidesmen  shall  be  reputed  to 
wardens  that  succeed  them  be  sworn  in.  The 
exclude  any  presumption  that  these  persons  we 
year,  and  continued  in  office  until  the  sweari 
appears  that  other  'persons  had  been  appoin 
tween  a  churchwarden  de  faclo  and  de  jure,  i 
tit.  Churchwardens,  A.  2,  pi.  13.  "  If  there 
churchwarden  de  faclo  in  the  same  parish,  ihi 
«ut  of  or  receiving  money,  but  he  is  accounts 
he  is  no  more  than  onolher  man  (per  Ihu>el  a 
is  de  jure  may  bring  indebitatus  assumpsit  ag 
c.  187,  which  enacts,  that  where  churchwai 
certificates  from  townships  within  it,  such  certi 
have  not  been  sworn  in  for  the  township,  nt\m 
Ihey  shall  have  been  duly  sworn  in  as  churt;h* 
ficate  is  bad  upon  the  foce  of  it,  because  it  prol 
persons ;  whereas  it  is  signed  only  by  one  c 
and,  therofore,  it  is  not  properly  executed.  It 
parties  executing  it,  but  it  is  a  corporate  act  of 
signed  by  all.  Thecasesof  JSex  v.  Caiu6$  (A), 
and  Rex  y.  Hinck{ey{i),einA  Rexy.  Earl Shil 
■  binding  poorchildren  apprentices,  may  be  cited : 
churchwarden  and  one  overseer  were  parties  lo 
But  all  the  persons  who  purported  to  grant  the  c( 

(4)9  Eait,  168.  {fi  3  T.l 

(e)  BoTT.  S.  C.  381,  Idy  Burr. 

(«)  1  r,  R.  773. 

(/)  3»  Ru  V.  S(.  Margart,  Lmctittr,  B  Soft,  33 
te)  1  Str.  62S.  (A)  a  B.  ( 

(t)  13  Batt,  381.  ai  1  £.  < 
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duly  executed  them;  and  being  well  executed  primft  facie,  the  court,  in  ordor 
^V91  *'^  ^^^  validity  to  the  instruments  in  the  absence  of  all  evidence  to  the 

^  contrary,  presumed,  in  one  case,  that  there  was  a  custom  to  elect  one 
churchwarden  only ;  and  in  another,  that  at  the  time  of  execution  one  overseer 
was  dead.  But  in  this  case  there  is  no  room  for  any  inference  that  the  other 
churchwarden  was  dead,  as  he  was  aflerwards  sworn  in.  No  such  presumption 
was  made  in  Rex  v.  Austrei/(a)^  where  two  churchwardens  and  one  overseer 
bad  signed,  but  only  two  seals  were  on  the  instrument.  Besides,  the  attestation 
IS  wrong,  as  the  witness  swears  that  he  saw  the  churchwardens  sign,  when  only 
ooe  signed  in  fact.  The  age  of  a  certificate  will  not  found  a  presumption  to 
make  it  valid,  if  it  is  not  pursuant  to  the  act  of  parliament.  Hex  v.  2\imu'orth  (6), 
Rex  v.  Margam  (c),  in  the  first  of  which  cases  the  certificate  was  forty-seven 
years  old.  The  maxim  of  law  applies  to  a  defective  instrument,  quod  in  initio 
DOD  valet  tractu  temporis  non  convalescit. 

Dampier  and  H.  Bosanquet  contrd.  The  certificate  in  this  case  was  valid. 
Every  intendment  ought  to  be  made  in  its  favour,  not  only  by  reason  of  its  an- 
tiquity, but  because  the  parish  which  granted  it  have  from  time  to  time  treated 
it  as  a  valid  certificate.  They  have  relieved  the  father  of  the  pauper  while  he 
was  residing  in  another  parish,  and  also  the  pauper  himself,  who,  but  for  this 
certificate,  would  have  been  clearly  settled  by  apprenticeship  in  the  parish  of 
Wliitchurck.  Now,  where  there  has  been  a  long  enjoyment  of  land,  *or 
of  any  right  annexed  to  land,  the  law  considers  it  to  be  rightful,  and 
will,  therefore,  presume  the  existence  of  instruments  of  conveyance,  and  the 
observance  of  all  acts  necessary  to  make  those  instruments  of  conveyance  valid ; 
and  in  favour  of  a  parish  certificate  it  will  be  intended  that  it  had  a  lawful  be- 
ginning, and,  accordingly,  in  Rex  v.  Catesby  {d\  the  Court,  in  favour  of  a  cer- 
tificate sixty  years  old,  presumed  that  an  overseer,  who  if  living  ought  to  have 
signed  and  sealed  the  certificate,  was  dead  at  the  time  when  it  was  granted.  So 
in  Rex  v.  Long  Buckby  (e),  where  an  indenture  above  thirty  years  old  was 
lost,  although  it  was  proved  there  was  no  entry  that  any  such  indenture  had 
been  stamped,  yet  this  Court  held,  that  in  favour  of  such  an  ancient  document, 
the  sessions  hsul  properly  presumed  that  it  had  an  appropriate  stamp.  Upon 
this  principle,  therefore,  that  the  law  presumes  every  thing  to  be  rightly  done, 
the  Court,  in  favour  of  the  validity  of  this  instrument,  will  intend  any  state  of 
facts  under  which  it  could  by  any  possibility  be  valid.  Now,  it  is  not  clearly 
established  that  a  churchwarden  must  be  sworn  before  he  can  act ;  in  Viner*s 
Abr,  tit.  Churchtoarden^  pi.  9,  it  is  said  that  a  churchwarden  may  execute  his 
•office  before  he  is  sworn  in ;  and  in  Rex  v.  Wymondham  (/)  the  Court  held 
that  a  certificate  signed  by  a  majority  of  the  parish  officers  de  facto  was  valid, 
and  they  would  not  enquire  into  the  title  of  those  who  signed  the  certificate. 
Now  Piper^  who  signed  the  certificate  in  question,  was  clearly  a  churchwarden 
de  facto.  But  assuming  that  a  person  elected  churchwarden  must  be  sworn  into 
*5S11  ^®^®  before  *he  can  act,  still,  if  he  continue  to  act  afler  the  expiration 

^  of  the  year  for  which  he  was  elected,  there  is  a  virtual  assent  of  the 
parish  to  his  continuance  in  the  office,  into  which  he  had  been  admitted  and 
sworn,  and  then  it  is  unnecessary  that  he  should  be  re-sworn.  It  is  consistent 
with  all  the  evidence  in  this  case,  that  Piper  may  have  been  elected  and  sworn 
into  ofBoe  in  1750,  or  before  that  year,  and  that  he  may  have  continued  in  oflice 
by  the  tacit  consent  of  the  parishioners  until  1758,  when  the  certificate  was 
granted.  It  is  true  that  other  persons  were  nominated  churchwardens  in  the 
period  intervening  between  1750  and  1758,  but  they  were  not  sworn  in  ;  there 
was  no  evidence,  therefore,  that  they  became  churchwardens  de  jure,  and  if  they 
did  not,  then  Piper  may  hflve  been  the  only  churchwarden  de  jure  at  the  time 
when  the  certificate  was  granted. 

(«)  Pkill.  Ev.  471.  7th  edit.         (b)  Burr,  S.  C.  770.  (c)  1  T,  R.  775. 

{d)  2B.if  C.  814.  (#)  7  East,  45.  (/)  6  T.  R.  552. 


I  Rex  v.  Whitchurc] 

lTLKT,  J,  The  queition  in  this  cast 
y  seventy  years  ago,  is  valid  ?  By  I 
ed  as  churchwardens  and  overseers  < 
:  appears,  by  the  Tisilat  ion-books,  thai 
;hwarden,  and  /.  Harfmtt,  wlio  was  c 
en,  were  sworn  in  three  days  after  thi 
siratee.  It  is  contended,  therefore,  I) 
was  not  sworn  into  office  at  the  tin 
;hwarden  de  jure,  and  that  the  certifi 
r  that  argument  prevails,  then,  althoi 
:hwardcns  and  'overseers  of  Whitcki 
jninied,  i>  will  be  compelenl  to  ihe  pi 
titled,  by  showing  thai  those  persons 
e  the  certificate,  and  soy  that  it  is  nol 
ne.  If  we  were  to  hold  that  at  any 
n peached  on  such  grounds,  the  coo 
r  in  future  would  lie  safe  in  taking  e 
ledge,  and  by  the  permission  of  the  pi 
en,  before  he  Is  sworn  into  office ;  \ 
icto,  while  some  other  person  may  I 
j  operate  as  a  great  encouragement 
;t  before  he  is  sworn  in,  and  thercb 
:iiig  certificates,  if  we  were  to  hold 
At  present  I  am  strongly  inclined 
en  not  having  been  sworn  in  until  a 
icate,  is  not  of  itself  sufficient  in  any 
case,  the  parish  of  Si.  Mary  Bourne 
msiancea  the  certificate  was  granted,  I 
I  the  order  of  renraval  was  made,  trcs 
,  from  time  to  time,  relieved  ihe  pai 
y,  while  they  were  residing  in  ihe  par 
h  of  St.  Mary  Boiime,  iherefore,  I  thi 
ity  of  this  certificate  to  presume  any  cii 
1  valid.  Now  an  instance  may  be  put 
stenlly  with  oil  the  facts  stated  in  i 
icate.  Suppose  Piper,  soon  after  h 
6  he  did  any  act  as  churrhwarden,  to 
been  sworn  into  office  before  him. 
required  bplh  the  churchwardens  to  b 
in  order  that  the  fact  of  their  having  I 
i.  If  Piper  alone  was  sworn  into  offi 
the  only  churchwarden  de  jure  at  the 
Uarbutt  may  have  declined  to  sign  thi 
n  into  office.  I  think  it  fair  and  reason 
ertifying  parish,  who,  by  their  certific: 
Ichurch  that  Piper  and  Harbutt  filled 
lake  such  a  presumption  in  favour  of  t 
une  thnt  the  parish  of  Saint  Man/  B< 
h  of  WhitehvTch;  but  we  ought  not 
ught  to  make  every  presumption  in  ft 
:,  therefore,  we  ouphl  to  presume  Iha 
!  at  the  time  when  he  executed  the  m 
mly  churchwarden  de  jure,  and  that  ll 
srefore  becomes  unnecessnry  to  dcrid* 
■d  and  sealed  by  a  churchward  dc  fact 
jiTTLBDALE,  J,'  I  think  also  ihnt  the 
1  the  question  whetlier  a  cburchwar 
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before  he  ia  actually  sworn  into  office,  I  entertain  some  doubt.     That  matter 
was  not  fully  discussed  in  the  case  cited  from  Ventris,     It  is  unnecessary,  how- 
ever, to  decide  that  point,  because  here  the  certificate  was  granted  nearly  seventy 
years  ago.     F^ow  sixty  years  bars  a  writ  of  right,  and  although  the  validity  of 
certificates  of  that  age  may  perhaps  be  enquired  into,  yet  aAer  such  a  lapse  of 
time,  and  afler  the  certificate  has  been  acted  upon  and  treated  by  the  certifying 
parish  as  valid,  we  ought,  upon  the  principle  upon  which  courts  of  law  act  in 
making  presumptions,  to  intend  that  Piper  was  actually  sworn  in  at  the  time 
when  he  executed  it.     The  real  fact  cannot  now  be  ascertained.     The  persons 
who  alone  could  have  any  knowledge  upon  the  subject  are  either  dead  or  have 
left  the  parish.     The  fact,  therefore,  not  being  capable  of  proof,  it  appears  to 
me  reasonable  to  presume,  that  individuals  appointed  to  a  public  of!ice  would  not 
act  lor  six  months  without  taking  that  oath  which  the  law  required  them,  and 
which  it  was  their  duty  to  take.     It  does  not  appear  whether  it  was  usual  to  hold 
visitalions  at  the  time  when  churchwardens  were  elected.     From  the  year  1751 
to  1758,  there  is  not  in  the  visitation-books  any  entry  of  churchwardens  having 
been  sworn  in.     I  cannot  presume  that,  during  that  period,  the  practice  waa 
not  to  swear  the  churchwardens  into  office.     The  reasonable  presumption  is, 
that  the  persons  who  were  appointed  churchwardens  in  those  years  went  to  tho 
commissary,  and  were  sworn  in  before  him  ;  and  the  fact  of  there  being  in  tho 
visitation-books  no  entry  of  the  swearing  in  of  the  churchwardens  during  that 
tege-i  ^period,  is  consistent  with  this  presumption,  for  it  may  have  been  thought 
-■  unnecessary  that  they  should   be  again  sworn  in  at  the  visitation.     I 
think,  therefore,  that  in  this  case  we  ought,  upon  general  principles,  to  intend 
that  every  thing  necessary  to  be  done  to  make  this  certificate  valid  was  done; 
and,  consequently,  that  we  ought  to  intend  that  Fiper^  before  he  executed  it,' 
was  sworn  into  office  in  the  manner  suggested  by  my  Brother  Bayley^  or  even, 
if  necessary,  that  Fiper  and  HarhuU  were  appointed  churchwardens  and  sworn« 
into  office  in  1750,  and  that  they  continued  to  act  as  churchwardens  at  the  cime 
when  the  certificate  was  granted.     But  it  was  objected  that  it  was  not  signed  by 
all  the  churchwardens,  although  in  the  body  of  the  instrument  it  purported  to 
be  the  act  of  all ;  but  that  is  immaterial.     The'  act  of  parliament  only  requires 
that  the  certificate  shall  be  signed  by  the  churchwardens  and  overseers,  or  the 
major  part  of  them.     The  words  "  the  major  part  of  them,"  do  not  mean  the 
major  part  of  the  overseers,  but  of  the  churchwardens  and  overseers  taken  as 
one  aggregate  body,  and  it  is  only  necessary,  therefore,  that  a  majority  of  that 
aggregate  body  should  concur  in  the  act  required  to  be  done.     The  certificato 
in  this  case  having  been  signed  by  three  out  of  four,  I  think  it  is  sufficient, 
and  that  being  so,  it  is  valid ;  and  the  order  of  sessions  must,  therefore,  be 
quashed. 

Order  of  sessions  quashed. 


•596]  •BENNETT  v.  EDWARDS. 

By  itatote  17  G.  %  r.  3,  a.  2,  it  is  enacted,  « that  overseers  of  the  poor  shall  permit  inhabi- 
tants •f  the  parish  to  inspect  rates  at  all  seasonable  times ;"  and  by  spct.  3, "  if  any  over- 
•eer  iball  not  permit  an  inhabitant  to  inspect  the  rate,  such  overseer,  for  every  such 
offence,  ihatl  forfeit  and  pay  to  the  party  aggrieved  the  sum  of  20/. :"  Held,  first,  that 
^  aniand  to  inspect  a  rate  made  on  the  overseer  by  a  rated  inhabitant  in  the  presence  of 
his  Utomey,  was  a  lawful  demand. 

Secondly,  thaU  the  refusal  to  produce  the  rate  upon  a  lawful  demand,  constitutes  the  inhabi- 

TV  J?  *  ^^^  grieved  within  the  meaning  of  the  statute. 

^niraly,  that  a  notice  that  a  rate  oi  so  much  in  the  pound  would  be  collected  forth witfi. 
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vrai  *  groA  publication  c^  Ifac  rate,  although  it  wu  not  itati 

the.usltcei. 
Fourthly,  Ihut  n  demand  to  see  "  the  tUe"  wu  >Dffici«nll]r  ■ 

rate  in  rsse  at  that  time. 
Fifthly,  that  the  oveiKer,  by  refusing  to  >bow  Ike  rale,  and  r 

vc*try  M  B  place  wheie  he  would  be  allowed  to  iatpeet  it, 

by  Ihe  i7  U.  2,  c.  3. 
Kxtb)y,  llial  an  miistant  orerseer,  appointed  bjr  a  aelret  *e 

the  59  G.  3,c.  IS,  t.  9,  a  not  liable  to  lb?  penallie*  impnacd 

overaeers  iwt  permitting  inhabitants  loinapeel  the  rate,  Hnb 

veatry  Iiave  intpoted  upon  auch  aaaiatant  overaeet  Ihe  duly 

inhubitanli. 

Debt  on  the  sialule  17  G.  2,  c.  a  The  fiist  conn 
Ihat  the  pliiintifT  was  an  iahDbitaat  or  the  parish 
couDty  of  GlouceUfr,  ond  that  ihe  dercndunt  was  on 
poor  of  that  pariah;  thutonthe  Isl  Marck  1827,  ibe 
seers  of  (he  parish  mode  a  rale  lor  the  relief  of  the  p 
sllowed  by  two  justices,  and  published  by  the  chur 
of  the  poor  of  the  parish ;  and  that  allerwurds,  and  al 
behalf,  to  wit,  on  (he  23d  May  1827,  the  plainliff 
ns  such  overseer,  to  permit  him  to  inspect  ihe  rale, 
aut  Is.  for  the  aame,  and  although  the  delendani 
tbe  rate  in  his  possession,  yet  he  would  not  perm 
it,  but  refused,  conlmry  to  the  form  i^  the  statute 
forfeited  20/,  Second  courkt,  for  not  furnishing  a  co| 
tender  of  Qd,  for  every  tirenty-four  names ;  third  cour 
omitting  ''the  making,  allowance,  and  publication  of 
possession  of  the  defettdant.  There  was  a  similDr  set  <. 
the  defendont  "  as  assistanl  overseer."  Plea,  general 
At  Ihe  trial  before  LiuMaie,  J.,  at  the  Summer  ossin 
cesler  1827,  it  appeared  that  the  plainlifT  was  a  ratec 
of  Almondsbury,  and  the  defendant  was  an  assistai 
a  select  vestry.  On  the  19th  Aj/ril,  Steek,  an  attc 
applied  to  the  delendani,  and  said  he  was  profession 
(the  plainlilf),  who  was  dissatisfied  with  the  rates  and  i 
him,  Steele,  to  inspect  ihem.  The  delendani  said  Ih 
house,  and  that  Sle^  nught  inspect  them  there  an; 
Steele  nflerwards  required  to  see  the  rales,  but  did  no< 
fee  for  showing  Ihem.  On  the  23d  Mar/  the  plaintif 
went  to  the  defendant's  house;  the  dcfrndanl  met  ther 
door.  Ste^e  said, "  it  is  intimated  to  Mr.  Bevnett  {\h 
you  refused  to  show  the  accounts  was  because  the  p 
dered  ;  I  hope  you  will  lake  the  money,  and  let 
defendant  then  said,  "  I  cannot ;  I  have  the  books,  I 
show  them  ;"  and  a  moment  Bllenvards  added,  "Bmwi 
to  the  vcsiry,"  (explaining,  upon  en<)uiry,  thai  he  mci 
had  consented  to  meet  at  short  notice  should  the  pla 
of  the  rate  and  occownis).  The  plaintifT  then  lendi 
demanded  inspection  of  the  poor  rale;  and  the  defends 
not  to  show  them.  A  rate  was  allowed  on  Ihe  I7lh  Mt 
thatch  on  the  20th,  in  the  form  'following :  "  This  is  t 
A  rate  or  nssessmcnt  of  one  shilh'ng  in  ihe  pound  wilt  i 
wiih."  The  next  preceding  rate  had  been  made  the 
published  on  the  24th.  The  action  was  bronpht  befo 
•essions  ijilervened  between  the  time  of  Ihe  refusal,  a 
the  suit.  Upon  ihis  evidence  it  wns  objected,  inter  a 
having  been  aggrieved  by  the  delendnnt's  refusal  to  pi 
maimain  this  action  within  the  17  G.  3,  c.  3,  t.  3.  w 
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the  party  aggrieved ;  and  Spenceley  v.  Robinson  (a)  was  cited :  and  on  the 
authority  of  that  case,  but  against  his  own  opinion,  the  learned  Judge  directed  a 
nonsuit,  but  reserved  liberty  to  the  plaintiff  to  enter  a  verdict  for  the  penalty,  if 
this  Court  should  be  of  opinion  that  the  plaintiff  was  a  party  grieved  within  the 
meaning  of  the  statute.  In  Alichaelnuts  term  last,  a  rule  nisi  was  obtained  by 
Campbell, 

Taunton^  Ludlow^  Serjt.,  and  Justice  showed  cause.     There  was  no  legal 
demand  made  by  the  plaintiff  to  inspect  the  rate.     It  is  quite  clear,  that  the 
demand  by  the  attorney,  who  was  not  an  inhabitant  of  the  parish,  was  not 
sufficient.     And  the  subsequent  demand  made  by  the  plaintiff  (accompanied  by 
the  attorney)  was  not  a  compliance  with  the  statute  17  G.  2,  er.  3,  s.  3,  because 
the  latter  had  no  right  to  inspect  the  rate,  and  the  defendant  was  required  to 
permit  the  plaintiff  and  his  attorney  to  inspect  the  rate.  Neither  did  the  demand 
point  specifically  to  any  particular  rate.  Secondly,  the  statute  gives  the  penalty 
to  the  party  aggrieved.     Now  here   the  plaintifl*  was  not  aggrieved  by  the 
*5901  '^^"^^  ^^  produce  the  *rate,  for  notwithstanding  such  refusal,  he  might 
-I  have   appealed  to  the  next  sessions.      He  was  not,  therefore,  a  party 
aggrieved  within  the  meaning  of  the  statute,  Spenoeley  v.  Robinson  (6),  Thirdly, 
there  was  no  due  publication  of  the  rate,  for  it  was  not  stated  in  the  notice  that 
the  rate  was  allowed  by  the  justices.     Fourthly,  the  defendant's  refusal  was  not 
absolute,  but  qualified ;  for  he  told  the  plaintiff  that  he  might  inspect  the  rate  by 
going  to  the  vestry.     That  was  not  an  unlawful  refusal.     Fiflhiy^  un  action  is 
not  maintainable  against  an  overseer  who  acts  under  the  directions  of  a  select 
▼estry.    By  the  58  G,  3,  c.  69,  s.  6,  the  vestry  have  power  to  order  how  the  books 
may  be  kept,  and  the  defendant  was  justified  in  refusing  to  produce  the  rate,  if 
be  acted  under  the  directions  of  the  vestry.     Besides,  if  they  have  appointed  any 
particular  place  for  depositing  the  books,  the  house  of  the  assistant  overseer 
would  not  necessarily  be  the  proper  place  to  make  the  demand.     The  defendant 
stated,  that  the  plaintiflT  might  see  the  books  at  the  select  vestry.     He  ought  to 
have  asked  for  an  inspection  at  the  vestry  room,  where  the  select  vestry  was 
sitting.    But  this  action  is  not  maintainable  against  the  defendant,  who  was 
prov^  to  be  an  assistant  overseer  appointed  by  a  select  vestry.     The  plaintiff 
can  only  be  entitled  to  recover  on  those  counts  which  describe  the  defendant  as 
assistant  overseer.    Now  the  statute  59  G,  3,  c.  12,  s,  9,  first  authorizes  the  ap- 
pointment of  assistant  overseers,  but  it  does  not  make  them  liable  to  any  penalty 
^r  refusing  to  deliver  the  accounts.     The  statute  17  G.  2,  c.  3,  s,  3,  only  sub< 
jects  the  overseer  or  other  persons  authorized  to  tjoke  care  <f  the  poor  to  penal- 
*5901  ^'^  ^^^  ^^^  delivering  accounts.     The  defendant  *fills  an  ofiice  created 
-■  subsequently  to  the  passing  of  that  act.     He  is  not,  therefore,  an  overseer 
within  that  act.     The  words  "  other  persons  authorized  "  apply  to  other  officers 
then  in  being,  such  as  chapel  wardens. 

Campbell  and  PhilpaUs  contrd.  There  was  a  sufficient  demand  by  the  plain- 
tif  to  inspect  a  specific  rate;  for  although  his  attorney  had  no  right  to  such  in- 
spection, he  might  lawfully  accompany  the  plaintiff  in  order  to  prove  the  refusal, 
if  such  refusal  was  made.  The  demand  was,  to  be  allowed  io  inspect  the 
fote.  That  must  have  referred  to  the  rate  iti  question,  which  was  the  only 
one  then  in  existence.  Next,  the  plaintiff  was  a  party  aggrieved  within  the 
n^ing  of  the  statute,  for  the  withholding  the  inspection  of  the  rate  to 
which  the  plaintiff  had  a  right,  was  in  itself  an  injury.  Spencelej/y,  Robit' 
so»  was  decided  on  the  ground  that  the  plaintiff  had  not  made  his  demand  al  a 
'caaoQable  time  and  place;  and  the  dicta  of  two  of  the  learned  Judges,  that  the 
refusal  to  allow  a  rated  inhabitant  to  inspect  a  rate  is  no  grievance,  cannot  be 
supported.  For  it  is  necessary  for  a  party  to  inspect  the  rate,  in  order  to 
prepare  his  notice  of  appeal.  The  rate  was  duly  published ;  for  the  statute 
only  requires  that  notice  shall  be  given  of  a  rate  allowed  by  the  justices,  and 

(a)  3  ^.  4-  C.  658.  <A)  IM. 
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done.  Besides,  it  is  not  compelent  to 
not  regularly  published.  It  is  sutticient 
the  overseer  Ircoled  it  as  an  available  n 
ht  to  inspect  it.  There  was  also  a  refi 
t  required  the  plaintitT  to  go  before  the  9 
tich  he  had  no  right  to  impose,  and,  ther 
to  the  objection  that  an  'assistant  oversi 
a  verdict  n»y  be  confined  to  the  counts 
)nt  overseer,  and  Ihen  that  objection  will 
ihe  subject  of  a  motion  in  arrest  of  judgn 
Ity  on  aoy  churchwarden  or  overseer 
i'tie  derendaot  here  was  an  overseer  out 
:  of  the  poor,  and  was  therefore  subject  i 
ET,  J.  In  the  course  of  the  argument  six 
only  of  which  wo  have  fell  any  doubt, 
order.  First,  the  presence  of  the  attorn 
ode  of  making  the  demand  ;  and  it  is  sai 
be  plaintiff  improperly  required  the  deft 
pearcd  in  the  courae  of  the  evidence  tl 
ifcndant  that  he  asked  fur  inspectioo  < 
ind  although  by  the  statute  IT  G.  2,  c. 
o  inspect  the  rate,  yet  his  attorney,  or  i 
lake  the  demand,  or  in  case  of  on  itnp 
proved  ?  Secondly,  I  think  the  plainlif 
iliff*  had  s  right  to  see  the  rate,  in  orde 
y  dealt  with,  and  whether  other  parties 
f ,  or  whether  he  was  overrated  ;  and  i 
im.  Thirdly,  it  is  said  that  there  was  D 
the  notice  did  not  stale  that  the  rate  had 
be  collected  forthwith.  Now  the  act  n 
*A11  that  it  requires  is,  "  that  the  church 
persons  authorized  to  take  care  of  th< 
I,  Sec.,  shall  give  or  cause  to  be  given  p 
he  relief  of  the  poor  allowed  by  the  justi 
r  the  same  shall  have  been  so  allowf 
valid  and  sufficient,  so  ss  to  collect  ai 
ihII  have  been  given."  It  does  not  say  I 
bus  been  allowed,"  but  "  o/"  every  rate  i 
t  must  have  been  in  fact  allowed,  or  thi 
that  a  rate  is  about  to  be  collected,  ej 
Jwed.  Fourthly,  the  objection  that  then 
ired  by  the  fact  that  the  plaintiff  aahcd  fo 
it  (he  time  of  such  demand  exci?pt  this,  ^ 
0th  of  May,  and  demand  was  made  on  t 
lal  was  not  absolute,  because  the  hooka 
■y.  But  if  a  party  cnirustpd  with  the 
icn  a  refusal  qunlified  by  such  terms  as 
vful  refusal  ;  and  he  thereby  commits  tl 
lera  to  inspect  the  mie  within  the  words 
ig  question  on  which  we  doubt,  is,  whei 
be  liable  within  the  act  of  parliament. 
it  to  be  absolute  liir  entering  a  verdict  foi 
iissislani  overseer  may  be  liable  to  the  pi 
),  it  will  stilt  be  a  question  of  fact  wh 
slant  overseer.  If  it  was  part  of  bis  di 
uilFwill  be  entitled  to  a  verdict.  But  if 
ere  ought  to  be  a  nonsuit.  Assuming,  tl 
that  BO  assistant  overseer  (whose  duty  i 
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overseer  within  the  meaning  of  the  17  O,  2,  e.  3,  s.  3,  it  will  still  be  a  question 
for  the  jury,  whether  the  defendant  was  such  an  overseer.  The  rule,  therefore, 
can  only  be  made  absolute  for  a  new  trial. 

HoLKOTD,  J.  The  law  knows  what  an  overseer  is,  but  it  does  not  know 
what  is  an  assistant  overseer.  He  may  be  appointed  generally  to  do  all  the 
business  of  an  overseer,  as  a  deputy,  or  only  to  keep  the  accounts  or  perform 
other  particular  business.  If  it  were  his  duty  to  do  all  the  acts  which  an 
overseer  is  bound  to  do,  then  he  ought  to  have  produced  the  rate.  A  jury  must 
decide  this  by  ascertaining  the  nature  of  his  duty. 

Cur.  adv,  vult. 

Batlet,  J.  The  question  reserved  for  our  consideration  was,  whether  this 
action  was  maintainable  against  the  defendant,  an  assistant  overseer,  appointed 
under  the  statute  59  G.  3,  c.  12,  s.  7,  which  enacts,  «^  that  it  shall  be  lawful  for 
the  inhabitants  of  any  parish,  in  vestry  assembled,  to  elect  any  person  to  be 
assistant  overseer  of  the  poor  of  such  parish,  and  to  determine  and  specify  the 
duties  to  be  by  him  executed ;  and  every  person  so  appointed  assistant  overseer 
shall  be  authorized  to  execute  all  such  of  the  duties  of  the  office  of  overseer  of 
the  poor  as  sitall  in  the  warrant  for  his  appointment  he  expressed  in  like  man- 
ner, and  as  fully,  to  all  intents  and  purposes,  as  the  same  may  be  executed 
by  any  ordinary  overseer  of  the  poor."  The  select  vestry,  therefore,  are  to 
*5041  ^^^^^r^ii^  ^^^  specify  the  duties  to  be  performed  by  the  assistant  over- 
-*  seer.  It  did  not  appear  upon  the  trial,  what  duties  the  defendant  was 
liable  to  perform.  He  may  be  liable  to  perform  all  or  only  some  of  the  duties 
of  overseer.  It  must  depend  on  the  nature  of  his  appointment,  therefore, 
whether  it  was  part  of  his  duty  to  exhibit  the  rate  to  the  plaintiff  in  thii> 
case.  There  having  been  no  evidence  to  show  that  it  was  his  duty  as  assistant 
overseer  to  produce  the  rate,  the  case  must  go  down  to  another  jury,  in  ordet 
that  the  nature  of  his  duties  may  be  ascertained.  If  the  jury  shall  find  upon 
the  evideno^  that  it  was  part  of  the  duty  of  the  defendant,  as  assistant  overseer, 
to  produce  the  rate,  he  will  be  liable  to  the  penalty.  The  rule  for  a  new  trial 
must,  therefore,  be  made  absolute. 

Rule  absolute  (a). 

(a)  At  the  second  trial,  before  Parkf  J.,  at  the  Spring  assizes  1828,  in  addition  to  the 
evidence  given  at  the  former  trial,  it  appeared  that  the  plaintiff  had  given  the  defendant 
notice  to  produce  his  appointnnent  to  the  office  of  assistant  overseer.  The  defendant's 
coaniel  refaied  to  produce  it.  The  learned  Judge  left  it  to  the  jury,  to  infer  from  the  con- 
doct  of  the  defendant  when  the  rate  was  demanded  of  him,  and  from  the  fact  of  the  non- 
pradoetion  of  his  appointment,  that  it  was  part  of  his  duty,  as  assistant  overseer,  to  produce 
the  rate.  The  jury  found  a  verdict  for  the  plaintiff  on  those  counts  which  charged  the 
daieodant  as  assistant  overseer. 


PARKER  V.  EDWARDS, 


*^re  a  demand  to  inspect  a  rate  was  made  upon  an  overseer  on  bis  own  premises,  not  far 
fnmi  his  house,  and  he  refused  to  allow  the  inspection,  but  not  on  the  ground  that  it  was 
inconvenient  to  go  to  his  liouse  fd^  that  purpose  :  Held,  in  an  action  against  him  for  the 
refusal,  that  this  was  a  reasonable  demand. 

This  was  a  similar  action  against  the  same  defendant,  and  the  circumstances 

differed  only  in  this  respect,  that  the  plaintiff  on  the  Ist  o^  June  went  to  the 

•5951  ^^fcndant's  house,  and  was  informed  by  his  wife  that  he  was  *not  at 

^  home,  but  in  a  field  300  or  400  yards  distant  from  his  (the  defendant's) 


268 


Rex  v.  Whitnash.   M.  T. 


house.  The  plaintiff  then  went  to  the  field  and  saw 
demanded  nn  inspection  of  the  rale ;  the  defendaat  ref 
saying  that  he  had  orders  not  to  show  it.  In  addition 
were  made  to  the  plainiifTs  right  of  recovery  in  Bei 
insisted  in  this  case,  that  the  demand  was  not  aufficien 
made  at  the  house  of  the  overseer.  The  plaintiff  wi 
cause  as  in  Bennrtt  v.  Edioardi,  and  in  last  term  Ca: 
to  enter  a  verdict  for  the  plainlilT. 

Tauntan,  Ludlau)  Scrji.,  and  Justice,  showed  cans 
have  been  made  on  the  overseer  at  his  house,  where  I 
deposited.  There  is  no  ohligation  on  an  overseer  t 
give  inspection  to  the  inhabitants,  much  less  to  have 
place  wherever  a  rated  inhabitant  may  demand  it.  S^ 
shows  that  the  house  of  the  overaeer  is  the  place  wh 
be  made.  Unless  it  be  held  that  the  overseer  was  I 
and  exhibit  the  rate,  this  demand  was  not  proper ;  he  i 
pie,  be  called  upon  to  go  five  miles  as  well  as  a  hue 
should  have  sought  him  nt  borne,  and  repeated  the  dei 

Campbell  and  PhiipoUt  in  support  of  the  rule.  T 
requires  that  a  reasonable  demand  'should  be  made. 
RobinMon{b),  the  Court  held, that,  in  ordinary  cases, 
overseer  was  a  reasonable  place  for  making  the  demai 
ble  demand,  for  it  was  made  near  the  owner's  bouse, 

BATLBr,  J.  I  think  this  demand  was  made  at  a 
defendant  was  on  bis  own  premises,  and  near  his  resi 
demand,  and  he  did  not  object  (o  produce  the  rale  c 
inconvenient  to  him  to  go  home.     Let  there  be  the  i 

Rule  a 

<a)  3B.S,C.  638. 


REX  V.  The  Inhabitants  of  White 

The  itatute  39  Car.  S,  t.  7,  i.  9,  muU,  that  no  tr»)MBnii,  i 
or  any  pcrton  whalaopver,  shall  do  or  exereiw  anj  worldly 
their  ordinary  ealling  on  the  Lord'*  da7,andiubjecti  paitiea 
thtt  this  aiatute  only  prohibit*  labour,  tniaineu,  or  worlc  d 
oidioary  calling,  and,  thererore,  that  a  contract  of  hiring  n 
lanner  and  a  labourer  for  ■  year,  wa*  valid,  and  that  ■  Mtvi< 


Upon  an  appeal  against  an  order  of  two  justices,  wl 
his  family  were  removed  from  the  parish  of  Rudjbrd 
Whitnash,  both  in  the  county  of  Warwick;  the  sessii 
subject  to  the  opinion  of  this  Court  on  the  following  ca 

The  pauper,  who  was  legally  settled  by  parentage  i 
Semele,  was  oHered  by  his  father  to  one  Cbok,  ofljie  pari 
day,  the  12th  October  1817,  as  waggoner's  boy,  and  w 
day  for  e  year.  The  pauper  went  into  ^Cook'a  ser 
the  14th,  and  served  him  under  the  above  mentioned  hi 
of  Whitnaih,  until  the  12th  of  October  in  the  foUov 
farmer,  residing  in  the  parish  of  Wkitnask,  and  has  I: 
The  pauper  worked  for  difl*erent  persons  in  the  parish  ' 
labourer  in  husbandry,  both  before  and  afler  the  hirinf 
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Anu»  and  Hill  in  support  of  the  order  of  sessions.  The  question  is,  Whether 
a  hiriag  on  a  Sunday  is  a  valid  hiring  or  not  by  the  statute  29  Car,  2,  r.  7,  $. 
l,(a).  It  may  be  conceded,  that  if  tlie  moking  of  the  contract  of  hiring  sub<* 
jected  the  parties  to  the  penalty  imposed  by  the  act,  the  contract  was  void.  But 
this  is  not  a  case  within  the  words  or  the  mischief  contemplated  by  the  legisla- 
ture. The  object  of  the  act  was  to  prevent  tradesmen  and  other  pei'sons  of 
iaferior  condition  in  life  from  doing  their  daily  work  or  business  on  Sundays^ 
and,  therefore,  persons  of  that  description  are  prohibited  from  doing  any  worldly 
labour,  business,  or  work  of  their  ordinary  callings  on  a  Sunday,  Now  the 
ordinary  calling  of  a  man  is  that  daily  occupation  by  which  he  gains  his  liveli- 
hood. T1)e  ordinary  calling  of  the  pauper  was  the  performance  of  his  daily 
**081  ^^'^ '  *^^  ordinary  calling  of  the  farmer  was  the  cultivation  of  his  land 
-■  and  the  sale  of  his  produce.  The  making  of  a  contract  of  hiring  for  a 
year,  was  not  the  worldly  labour,  business,  or  work  of  the  ordinary  calling  of 
either  the  master  or  servant.  Besides,  the  statute  imposes  the  penalty  upon 
persons  being  of  the  age  of  fourteen  years.  Now  here  it  does  not  appear  that 
the  pauper  had  attained  that  age,  and  if  he  had  not,  then  he  was  not  guilty  of 
any  offence  within  the  act,  and  the  contract  was  not  void. 

GtnUdurn  and  Bennington  contri.  The  contract  of  hiring  was  illegal  and 
void,  and  no  settlement  was  gained  by  a  service  under  it.  The  statute  3  &  4 
W.  ^  M.,  c.  11,  5.  7,  requires  that  a  person  shall  be  ^^  lawfully*'*  hired ;  and 
the  statute  29  Car,  2,  c.  7,  expressly  enjoins  every  person  and  persons  whatso- 
ever (not  mentioning  persons  who  have  an  ordinary  calling)  to  apply  them- 
selves to  the  observance  of  religious  duties,  "  publicly  and  privately ;"  and 
prohibits  any  .tradesman,  artificer,  workman,  labourer,  or  other  person  whatso- 
ever, "  from  the  exercise"  of  any  worldly  labour,  business,  or  work  of  their 
ordinary  calling.  In  FenneU  v.  Ridler  (6),  it  was  laid  down  by  Bayley^  J.,  that 
the  statute  applies  to  acts  which  do  not  meet  the  public  eye,  but  which  interfere 
with  a  man's  religious  duties.  The  words  **  worldly  labour,  business,  or  work 
of  their  ordinary  calling,"  are  not  to  be  construed  collectively,  but  disjunctively, 
find  the  contract  in  this  case  was  worldly  business^  even  if  it  was  not  in  the 
course  of  the  ordinary  calling  of  the  parties  making  it.  In  Smith  v.  Sparrow  (c), 
*5901  ^^^^^  ^  ^  ^^^  strong  case  (for  there  the  party,  at  whose  ^request  the 
^  contract  was  entered  into,  was  allowed  to  take  advantage  of  his  own 
wrong,  and  set  it  aside),  Parky  J.,  says,  **  the  expression, '  any  worldly  labour ^ 
cannot  be  confined  to  a  man's  ordinary  callings  but  applies  to  any  business  he 
may  carry  on,  whether  it  be  in  his  ordinary  calling  or  not."  But,  secondly, 
the  contract  here  was  clearly  "business  in  the  ordinary  calling,"  as  well  of  the 
master  as  of  the  pauper.  As  to  the  former,  it  is  a  part  of  the  ordinary  calling 
of  a  farmer  to  hire  labourers  and  farming  servants ;  it  is  an  act  without  which 
the  business  of  a  farmer  cannot  be  carried  on.  And  so  as  to  the  pauper,  who 
was  a  **  labourer,^*  and  within  the  express  words  of  the  statute,  he  could  not 
carry  on  his  ordinary  calling  of  labour  without  hiring  himself.  Suppose  he  had 
hired  himself  on  Sunday  for  that  day's  work,  could  he  have  sued  on  such  a 
contract?  and  can  it  make  any  diflerence  whether  the  contract  be  for  a  day,  a 
RioDth,  or  a  year?  It  is  equally  an  act  in  his  ordinary  calling;  for  without  it 
his  ordinary  calling  could  not  be  carried  on.  It  is  a  contract  in  which  on  the 
ooe  side  there  is  labour,  and  on  the  other  money,  and  being  made  on  the  Sun^ 
<W  is  within  both  the  words  and  spirit  of  the  act. 

(a)  Section  1  of  that  ttatute  enaets,  **  That  all  and  every  person  and  penona  wbataoever 
■hill)  cm  every  Lord's  day,  appljr  tbemaelves  to  the  observation  of  the  same  by  exercising 
tuemaelfes  thereon  ia  the  duties  of  piety  and  true  religion,  publicly  and  privately ;  and  that 
■o  tTMiesnuD,  artificer,  workman,  labourer,  or  other  person  whatsoever,  shall  do  or  exercise 
tt.y  worldly  labour,  basiness,  or  work  of  their  ordinary  calling  upon  the  Lord's  day,  or  any 
iwt  thereof  (work  of  necessity  and  charity  only  excepted),  and  that  every  person  being  of 
toe  age  of  fourteen  years  or  upwards  offending  in  the  premises,  shall»  for  every  such  offence^ 
forfeit  the  sum  of  five  shillings.' ' 

(i)  5  B.  4>  C.  406.  («)  4  Bing.  84. 
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LTLEV,  J.  The  act  of  parliament  ought  to  be  e 
•bjects  contemplalcd  by  the  legislature,  but  not 
usinesa  done  OD  the  Lord's  day  illegal.  The 
X  no  tradesman,  artificer,  workman,  labourer,  i 

do  or  exercise  any  worldly  labour,  business, 
igs,  upon  the  Iiord'd  day."  Now  if  the  legislati 
f  description  of  persons,  'and  every  apecies  of  b 

been  necessary  to  make  an  enumeration  of  sei 
exercising  particular  descriptions  of  labour  or 

sufficient  to  say  that  no  person  whatever  shoul 
!>e  Lord's  day.  If  the  enactment  had  been  i 
lalure  would  have  used  general  words.  It  has 
rldly  labour,  business,  or  work  of  their  ordinal 
d  disjunctively.  The  true  construction  of  the 
:he  persons  there  mentioned  shall  not,  on  the 
labour  of  their  ordinary  calling,  any  business  o 
work  of  their  ordinary  calling.  The  hiring  < 
3rly  within  the  meaning  of  the  word  butinets.  . 
le  act  be,  that  every  description  of  business 
ever  made  on  a  Sunday  will  be  void.  1  think 
of  the  legislature.  Religion  and  piety  do  not 
rery  Sunday  should  be  devoted  to  the  perfonr 

reasonable  degree,  a  man  may  on  that  day  coi 
of  his  neighbour,  and  may  do  acts  beneficial  to 
HDle  the  comfort  of  his  neighbour.     1  am  of  opi 

docs  not  prohibit  labour,  business,  or  work  of 
liring  of  a  servant  by  a  farmer  on  a  Sunday  is 
(leaning  of  the  act  of  parliament,     I  also  think 

or  work  of  the  ordinary  calling  of  the  fan 
in  who  requires  servants,  must  hire  them.  Tt 
s  '"ordinary  calling,"  seems  to  me  to  be,  not  I 

or  business  cannot  be  carried  on,  but  that  whici 
c  calling  bring  into  continued  action.     Those 

or  weekly  in  the  course  of  trade  or  business 
ng  of  a  man  exercising  such  trade  or  business, 

in  the  year  does  not  come  within  the  meaning 
ins,  i  am  of  opinion  that  the  contract  of  hiring 
iquently  that  a  settlement  was  gained. 
DLROVD,  J.     I  also  think  that  the  contract  of  hi 

having  been  made  upon  a  Sunday.  The  gre 
event  persons  carrying  on  their  trade  and  ordini 
he  Lord's  day.  And,  although  it  may  perhe 
ar  concerns  (besides  those  expressly  mentione 
>rehcnded  in  it,  we  must  not  extend  the  words 
ral  import.  Here  the  legislature  enacts,  not  th 
"  no  tradesman,  artificer,  workman,  lobourer,  < 

do  any  work,  ic.  The  words  "  other  person 
:o  the  general  rule,  that  preceding  particular 
ral  words,  be  construed  to  mean  persons  ejusd 
ly  mentioned.  All  the  persons  previously  men 
ig.  The  statute,  therefore,  iri  substance  enoc 
ary  calling,  shall  not  do  any  worldly  labour, 
ary  calling.  I  think,  therefore,  that  the  *proh 
infined  in  construction  to  worldly  labour,  work, 
ary  calling.  Unless,  indeed,  it  be  perfectly  c 
tly  business,  that  must  be  its  construction,  becau 
very  contract  which  is  void  within  the  first  par 
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parties  making  it  to  a  penalty.  It  must,  therefore,  be  construed  strictly.  It 
seems  to  me,  that  the  hiring  of  a  servant  by  a  farmer,  although  servants  may 
be  useful  or  even  necessary  for  carrying  on  his  ordinary  calling,  is  not  a  part 
of  it.  If  a  farmer  sold  his  corn,  or  his  servant  ploughed  his  land,  those  would 
be  parts  of  their  ordinary  callings.  I  think  the  making  of  a  contract  with  a 
person  who  is  to  assist  another  in  his  ordinary  calling,  does  not  come  within  the 
meaaiDg  of  the  words  **  worldly  labour  or  business,  or  work  of  his  ordinary 
calling,''  so  as  to  subject  the  parties  to  the  contract  to  a  penalty,  or  so  as  to 
avoid  the  contract. 

LiTTLEDALE,  J.  The  words  "  of  their  ordinary  calling,"  extend  not  only 
to  the  word  ''  work,''  which  immediately  precedes  it,  but  to  the  two  preceding 
words  "  labour  and  business."  The  word  "  worldly"  also  extends  to  the  three 
substantives,  **  labour,  business,  or  work."  This  is  consistent  with  the  context 
of  this  clause.  It  begins  with  mentioning  tradesmen,  artificers,  labourers,  or 
other  persons.  That  evidently  implies  that  they  were  persons  who  had  an 
ordinary  calling.  If  it  had  intended  that  no  person  should  do  any  work  on  a 
Sunday,  it  would  have  used  different  language.  The  words  other  persons, 
mean  persons  ejusdem  generis  with  those  before  mentioned,  but  who,  perhaps, 
*6031  ""^c^^  ^^^  strictly  be  included  in  those  words.  The  act  of  ^parliament 
^  seems  to  me  to  be  confined  to  persons  having  an  ordinary  calling ;  and 
\\  that  be  so,  then  it  prohibits  such  persons  from  doing  any  worldly  labour, 
business,  or  work  o£  their  ordinary  calling  on  a  Sunday,  If  it  embraced  every 
description  of  worldly  labour,  business,  or  work,  the^consequence  would  be,  that 
almost  every  person  in  every  rank  of  life  would  incur  the  penalty.  The  subse- 
quent provision,  that  no  person  shall  expose  any  wares,  &c.  shows  that  this 
statute  was  intended  to  be  confined  to  persons  exercising  their  ordinary  calling 
OD  a  Sunday.  The  hiring  of  a  servant  is  no  more  a  part  of  Jthe  ordinary  calling 
of  a  farmer,  than  it  is  of  any  other  person  who  requires  the  assistance  of 
servants.  For  these  reasons,  I  am  of  opinion  that  this  was  a  valid  hiring,  and 
tl^t  the  pauper  gained  a  settlement  by  service  under  it. 

Order  of  sessions  confirmed. 


REX  v.  The  Inhabitants  of  Cottingham. 

The  ram  paid  by  tbe  parehaser  of  a  copybold  estate  to  his  attorney  for  the  sarrender,  is  no 
part  of  tbe  consideration  for  tbe  purchase  within  tbe  meaning  of  the  statute  9  G.  1,  c. 
7, «.  5 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  W.  Hardy  junior 
and  his  wife  were  removed  from  the  township  of  Bishop  Burton,  in  the  East 
Riding  of  the  county  of  York,  to  the  township  of  Cottingham,  in  the  said  riding ; 
the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case : 

The  pauper,  W,  Hardy,  had  acquired  no  settlement  in  his  own  right,  but 
followed  that  of  W,  Hardy,  his  father,  and  the  only  question  at  the  sessions  was, 
•6041  "^^^^^^^  Cottingham  or  Bishop  Burton  was  the  last  place  of  *settlement 
^  of  the  father.  It  was  admitted  that  the  father  had  acquired  a  settle*, 
ment  in  Cottingham,  but  it  was  insisted  that  he  had  afterwards  acquired  a  settle- 
ment in  Bishop  Burton  by  the  purchase  of  a  cottage  situate  in  that  parish.  In  181 3 
the  fiither  agreed  with  one  Page  (who  then  resided  at  BsversJiam  in  Kent)  for 
tbe  purchase  of  a  copyhold  cottage  situate  at  Bishop  Burton.  It  was  agreed 
that  EJardy,  the  father,  should  pay  22/.,  and  all  the  expenses  attending  the  sale. 
Upon  these  terms  tbe  purcljase  was  made.    On  the  22d  July  1813,  the  cottage 


i  Rex  v.  Cottinoham. 

surrendered  to  the  TalheT  ;  in  the  year  If 
o  the  cuBtom  of  the  manor,  and  he  has  < 
The  amount  paid  by  the  father  relative  I 
E.  Page  221,,  the  purchase-money ;  a  ( 
;  I/.  1^.  to  the  steward  for  his  udmissio 

ney  for  instructions  for  surrender  of  the  cottage  from  Pa^aod  his  mo 
(.  for  drawing  andengrossingpowerorBltomey  from  the  steward  oftben 
is/top  Burton  lo  one  IhppenJen,  to  take  Page's  surrender ;  13i.  ft 
ing  and  engrossing  surrender;  and  other  fees,  amounring  in  the  whc 
1&>.  6d,  The  question  for  the  opinion  of  this  Court  was,  Whether  H. 
ilher,  gained  a  settlement  in  Bis/iop  Burton  Dy  reason  of  this  purcha 
ottage,  and  a  residence  therein  of  forty  days  T 

re/iboitl  in  support  of  (he  order  of  sessions.  The  statute  9  G,  l,e.7, 
ts,  that  no  persoit  shall  be  deemed  to  acquire  a  settlement  in  any  poria 
B  of  any  purchase  of  any  estate  in  such  parish,  whereof  the  considei 
lich  purchase  doth  not  amount  (o  *lhe  sum  of  901.  bon&  tide  paid,  , 
here  the  sum  paid  to  the  vendor  was  only  221.,  ood,  consequently,  '' 
itllcment  was  gained. 

tUman  and  PaUesoit  contri.  The  statute  says  that  30/,  shall  be  pe 
urchascr,  not  thai  it  shall  be  paid  to  the  seller ;  and  this  is  said  to  be 
in  Nolan's  Poor  Lavs,  vol,  2,  p.  110,  (4lh  edition),  and  St.  I 
■len  V.  Kempton  (a)  is  there  cited  as  an  authority  lo  show  that  a  cop; 
nent,  the  price  of  which,  together  with  the  fiites  and  fees  paid  to  the  i 
inlcd  lo  30/.,  conferred  a  settlement.  In  Graham  v.  Sime  (b)  it  was 
n  covennnt  to  surrender  a  copyhold  to  a  purchaser,  and  to  make  and  i 
deeds,  &£.,  for  the  perfect  surrendering  and  assuring  the  premises,  i 
and  charges  of  the  seller,  was  not  broken  by  non-payment  of  the  fi 
ord  on  the  admission  of  the  purchaser.  [Littiedate,  J.  There  thi 
perfected  by  the  admittance  of  (he  tenant,  and  the  fine  was  not  due 
ihc  admittance.  The  case  therefore  is  not  in  point.]  In  Bex  v.  & 
len  (c),  the  expense  of  levying  a  line  in  the  Common  Pleas,  which  w« 
,rv  10  complete  the  title,  and  which  ought,  therefore,  to  have  fallen 
endor,  if  the  purchaser  had  not  expressly  agreed  to  pay  it,  was  held  b 
ins  (o  be  part  of  the  consideration  for  the  purchase.  The  judgme] 
Court  proceeded  upon  another  ground,  but  no  fault  was  found  will 
ion  of  the  sessions  in  that  respect. 

lVley,  J.  This  case  admils  of  no  doubt.  The  question  is,  'What 
onsiderolion  for  the  'purchase  lxin&  fide  paid,  whhin  the  meaning  r 
e  act  of  parliament  ?  I  think  that  the  sum  given  to  the  seller  for  ^ 
g  his  interest  in  the  land,  and  to  other  persons  whose  concurrenci 
isary  to  make  (he  sale  valid  and  effectual,  was  the  consideration  ft 
lase.  The  fine  paid  to  the  lord,  and  the  fees  paid  to  the  steward,  i 
□n,  form  part  of  that  consideration.  But  the  sums  paid  to  the  vcndo 
and  the  steward,  do  nol  amount  to  30/.  The  expenses  of  the  sum 
by  (he  purchaser  to  his  own  attorney,  were  no  part  of  the  consideratia 
urchose.  The  cases  cited  are  distinguishable  from  the  present.  In 
\ammonden  (</)  the  purchaser  paid  30/.,  for  he  paid  the  expenses  of 
fine  which  it  was  necessary  for  the  seller  lo  levy  in  order  to  complel 
and  which  he  ought  to  have  paid  for  if  Iho  purchaser  had  not  ai 
ty.  In  St  PauTs  Watden  v.  Kempton  (e),  30/.  was  paid,  includin) 
o  the  lord,  and  the  fee  to  the  steward. 

ITLEDALE,  J.  I  think  the  consideration  for  the  purchase  was  Ihc  sums 
}  purchaser,  and  to  the  lord.  The  lord  has  an  interest  in  the  land,  an 
may  ba  considered  as  paid  to  him  for  the  purchase  of  part  of  his  ini 
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in  It  I  doubt  whether  the  fee  to  the  steward  can  be  considered  as  part  of  the 
cousideratioo  for  the  purchase.  The  steward  has  no  interest  in  the  land.  But 
it  is  unoeoessary  to  decide  that,  because  the  money  paid  to  the  seller,  the  lord, 
and  the  steward,  does  not  amount  to  30/. 

Order  of  sessions  confirmed. 


'007]  *REX  V.  The  Inhabitants  of  Ringstead. 

The  being  charged  with,  and  paying  parochial  taxes,  did  not  before  the  ttat.  6  G,  4,  ft,  57, 
«.  2,  confer  any  settlement  until  the  party  charged  with,  and  paying  the  same,  had  resided 
within  the  parish  forty  days  after  he  hacl  been  so  charged,  and  since  that  statute  passed, 
no  person  can  acquire  a  settlement  by  reason  of  renting  or  paying  parochial  taxes  for  any 
tenement,  anless  it  be  of  a  certain  description ;  and,  therefore,  where  a  pauper  had  rented 
a  tenement  (insafficient  to  confer  a  settlement  under  the  6  Gr.  4),  and  in  respect  there- 
of had  been  rated  and  paid  parochial  taxes,  but  had  not  resided  thereon  after  such  rating 
and  payment  forty  days  before  the  passing  of  the  6  G,  4,  it  was  held,  that  he  did  not 
thereby  acquire  any  settlement. 

Upon  appeal  against  an  order  of  two  justices,  dated  the  17th  oC  March  1827, 
whereby  £lizabeihj  the  wife  of/.  Sanders^  and  their  four  children,  were  re- 
moved  from  the  parish  of  Kimbolton^  in  the  county  of  Huntingdon^  to  the 
parish  o? Ringstead^  in  the  county  o(  Northampton^  the  sessions  confirmed  the 
Drdcr,  subject  to  the  opinion  of  this  Court  on  the  following  case  : 

The  pauper's  husband,  who  had  absconded  previous  to  the  order  of  removal^ 
nired  a  tenement  after  Lady'day  1825  in  the  parish  of  Ringstead^  of  the  annual 
value  of  10/.  and  upwards,  from  Lady-day  1825  to  Lady-day  1826,  and  went 
to  settle  upon  it  on  the  4th  day  o^  May  1825,  being  upwards  of  forty  days 
before  the  passing  of  the  6  G.  4,  c.  57,  (22d  day  of  June  1825.)  A  rate  was 
made  for  the  relief  of  the  poor,  which  was  allowed  on  the  27th  of  May  1825, 
and  was  paid  a  few  days  afterwards,  being  less  than  forty  days  before  the  passing 
of  the  said  statute,  (and  the  requisites  mentioned  in  the  59  G.  3,  c.  50,  were  nol 
complied  with,  so  that  no  settlement  by  renting  the  tenement  could  be  gained 
under  that  statute.)  On  the  2d  of  March  1825  a  church-rate  was  made  at  a 
parish  meeting  for  the  parish  of  Ringstead^  and  the  pauperis  husband  coming 
into  the  parish  on  the  4th  of  May  1825,  his  name  was  inserted  in  the  church'^ 
rate  by  the  church-warden,  and  the  rate  was  afterwards  paid  by  the  pauper's 
husband.  The  question  was,  Whether  a  settlement  was  gained  by  either  of  such 
ratings  or  payments  ? 

*6081  *^o^^  >n  support  of  the  order  of  sessions.  It  was  decided  in  Rex  v. 
^  St,  Pancras{a\  that  since  the  statute  35  O.  3,  c.  101,  a  settlement 
might  be  gained  by  being  rated  and  paying  parochial  rates  in  respect  of  a  tene- 
ment above  the  annual  value  of  10/.  But  the  statute  6  6r.  4,  e,  57  (which  took 
effect  on  the  22d  of  June  1825),  enacts  that  no  person  shall  gain  a  settlenoent 
by  paying  parochial  rates  in  respect  of  a  tenement,  unless  certain  other  things 
therein  mentioned  be  done.  It  must  be  admitted,  that  under  that  statute  no  settle- 
ment was  gained.  Here,  however,  the  pauper  on  the  22d  of  June  1825  had  been 
charged  with  and  paid  parochial  taxes,  although  he  had  not  then  resided  forty 
days  afler  he  had  been  rated  and  paid  such  taxes.  The  statute  3  &  4  IT.  4*  •^. 
c.  11,  $,  6,  does  not  require  that  in  order  to  gain  a  settlement  by  being  charged 
with  and  paying  parochial  rates,  there  should  be  forty  days'  residence.  The  rating 
19  aa  adoption  by  the  parish  of  the  party  rated  as  one  of  the  parishioners.     Aj» 

(a)  5  ^.  4-  C.  133. 
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K>D,  ihcrefare,  as  they  have  rated  him,  tui 
ilmbitant. 

Campbell  and  Flanagan  cantri.  Tb 
lid  the  poor-rate  forty  days  before  the 
)pear  tiiat  he  had  paid  the  church-rate 
iss^id.  In  orderto  gains  settlement,  by  bei 
xes,  it  is  Dccessary  that  a  parly  should  res 
jea  charged  with  and  paid  the  rate.  Thi 
■rty  days'  continuance  of  a  person  in  t 
t3  &  14  Qir.  2,  to  make  a  settlement)  I 
noo  or  his  delivery  of  a  notice  in  writing  ( 
'  the  parish  officers.  The  statute  3  &  4 
riy  days'  continuance  intended  by  the  s; 
counted  from  the  publication  of  a  notice 
^ned.  Then  section  6,  provides,  "  that  i 
t  in  any  town  or  parish,  shall,  for  hims< 
ly  public  or  annual  office  or  charge  in 
larged  with,  and  pay  his  share  towards 
<wn  or  parish,  then  ha  shall  be  adjudgi 
«nt  in  the  same,  though  no  such  notice 
I  is  hereby  before  required,"  The  beir 
lerefore,  substituted  for  the  notice  requira 
iiblished.  And  as  a  party  could  not  go 
L  Ihe  parish  forty  days  afler  the  giving  a 
lol  a  party  cannot  gain  a  settlement  by  I 
lial  taxes,  until  he  has  resided  in  the  pa 
larged  with  and  paid  such  taxes.  Thi 
le  subject  by  Mr.  Nolan  in  his  Ftmr  La 

Bavlev,  J.  I  think  that  in  order  to  gai 
lent  of  taxes  the  pauper  ought  to  have 
B  had  been  rated  and  paid  the  taxes.  B 
lys'  continuance  of  a  person  in  a  parish 
Lake  a  settlement)  is  to  'be  accounted  fro 
otice  in  writing,  of  the  house  of  his  abod 
nd  bv  section  3  of  the  3  W.^-M.  c.  11 
1  the 'manner  therein  mentioned.  It  is  c 
;tllement,  it  was  necessary  that  a  party 
[ler  the  giving  and  publication  of  the  not 

of  the  latter  statute  provides,  "  that  if 
I  any  parish  shall  be  charged  with  and  [ 
fthe  parish,  then  he  shall  be  adjudged  s 
I  the  same,  though  no  such  notice  in  wi 
ereby  before  required,"  By  this  claust 
Dnsider  the  being  charged  with  and  pay 
iving  and  publishing  of  the  notice  in  w 
■as  necessary,  therefore,  to  reside  foirty 
ubiication  of  notice,  it  follows  that,  in 
f  having  been  charged  with  and  paid  pt 
irly  days  afler  he  hna  been  so  charged  v 
e  so,  then  on  the22d  dayof  7une  1835 
Her  the  making  of  the  poor-rate,  and  it  < 
aya  alter  payment  of  the  church-rate,  fo 
aid.  It  is  not  shown,  therefore,  that  he 
cen  charged  with  and  paid  parochial  tax 
UulB  6  G.  4,  c.  57,  has  prevented  Ihe  gt 
nlesa  the  tenement  has  all  the  qualities 
ad  not- 
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*Lrm.BDALB,  J.  The  statute  3  &  4  W.  ^  M.  e.  11^  s.  6^  confers  a  settle- 
meat  on  any  inhabitant  who  has  been  charged  with  and  paid  his  share 
towards  the  parochial  taxes.  The  settlement,  however,  is  not  acquired  until 
the  taxes  are  actually  paid.  Before  that  tinie  the  parish  need  not  take  any 
notice  of  the  party.  The  payment  of  the  taxes  with  which  the  party  is  charged 
is  by  the  statute  made  equivalent  to  the  notice  otherwise  required  to  be  given 
to  the  parish  officers.  Now,  as  a  person  could  not  gain  a  settlement  until 
he  bad  continued  forty  days  in  the  parish  after  such  notice  had  been 
given  and  published,  I  think  it  follows  as  a  necessary  consequence,  that  no 
settlement  could  be  gained  by  the  pauper  in  this  case  until  he  had  continued  in 
the  parish  forty  days  after  he  had  paid  the  taxes  with  which  he  was  charged. 
It  does  not  appear  that  he  had  paid  any  taxes  on  the  22d  of  June  1825 ;  con* 
sequently  it  is  not  shown  that  at  that  time  he  had  acquired  any  settlement,  and 
the  Stat.  6  6.  4,  c,  57,  prevented  his  gaining  any  settlement  after  that  period. 
The  order  of  aessions  must  be  confirmed. 

Order  of  aessions  confirmed. 


HEX  V,  The  Inhabitants  of  Holy  Trinity,  in  the  Town  of  Kingston-upon-HuIl. 

Fsrol  evidenee  of  the  fact  of  tenanej  it  sdmissible,  although  the  tenant  hold  under  a  writ- 
ten agreement. 

Upon  appeal  against  an  order  of  two  justices,  whereby  WiBiam  Thomas^  his 

wife,  and  children,  were  removed  from  the  township  of  EcckshaU  Bierlato^  in 

*6121  ^^  ^^t  Riding  of  the  county  of  York^  to  the  township  of*HtUl^  in  the 

-'  East  Riding  of  the  same  county,  the  sessions  confirmed  the  order,  subject 

to  the  opinion  of  this  Court  on  the  following  case : 

The  respondents  having  proved  that  the  pauper  had  gained  a  settlement  in  the 
appellant  parish,  the  appellant's  counsel,  upon  the  cross-examination  of  the 
paaper,  a  brickmaker,  was  proceeding  to  show  that  he  had,  in  the  year  1818 
or  1814,  acquired  a  settlement  at  Whitgtft  subsequently  to  that  established  by 
the  respondents,  by  the  occupation  of  a  tenement,  and  to  prove  what  was  the 
rent  paid  for  the  same,  whereupon  the  respondents'  counsel  interposed,  and 
asked  the  pauper  whether  the  contract  under  which  he  had  held  the  tenement 
was  not  in  writing,  and  on  his  admitting  that  it  was,  they  objected  that  parol 
testimony  could  not  be  received.  The  appellant's  counsel  contended,  that  they 
had  nothing  to  do  with  the  agreement,  that  all  they  proposed  to  prove  was  the 
fact  of  the  occupation  and  the  annual  value  of  the  tenement,  which  they  were  at 
liberty  to  prove  by  the  cross-examination  of  the  pauper,  without  reference  to  the 
agrec»nent ;  but  the  court  of  quarter  sessions  being  of  opinion  that  the  contract 
must  be  proved,  and  that  such  parol  evidence  could  not  be  received,  confirmed 
the  order,  subject  to  the  opinion  of  this  Court. 

Bladdntme  in  support  of  the  order  of  sessions.  The  object  of  this  examination 
was  to  prove  a  settlement  in  another  parish.  The  coming  to  settle  on  a  tenement 
in  the  statute  13  &  14  Car,  2,  means  by  renting  a  tenement,  or  holding  in  the 
character  of  tenant.  Rex  v.  Botcness(a),  Rex  v.  5^.  John%  GUist(mbury{h),  The 
*6131  ^^^^'^  ^^  ^^^  ^^^^  tnust  be  proved  by  the  contract  between  the  parties, 
-'  and  it  was  not  sufficient  for  the  witness  to  occupy,  unless  he  occupied  as 
tenant,  for  he  might  be  in  as  servant  or  as  owner.  It  is  a  different  question, 
whether  payment  of  rent  may  be  proved  by  parol,  but  the  agreement  must  be 

U)  4  Jir.  4"  S.  310.  (»)  IB.  if  A.  48. 
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Kiked  to  lo  show  the  terms  of  the  holding,  I 
'OS  an  action  Tor  vae  and  occupatioD,  the  prei 
grcement  in  writing,  it  was  holden  that  it  m 
l)ow  that  &  settlement  baa  been  gained,  Rex  i 
.  There  the  Court  only  held  that  they  could 
'ritlen  agreement  which  was  void,]  Here  th 
light  occupy  by  wrong,  and  not  in  the  chaiai 
Coltinan  contri.  If  it  had  been  necessary 
auper  held  the  tenement,  the  evidence  would 
Bse  bad  arisen  subsequently  to  the  statute  5 
nmaterial  for  what  lime  the  tenement  was  lal 
ecessaiy  tit  prove  that  the  pauper  occupied  as 
rom  the  acts  of  the  parties,  or  from  the  payi 
ccupation.  Rex  v.  IfetiterMeal  (c).  Rex  v.  Ft 
(an  instrument  cannot  be  proved  by  parol  ev 
tiis  distinction  is  noticed  by  Chamhre,  J.,  in 
xislence  of  *b  certificate  was  allowed  lo  be 
if  the  registry  from  which  it  was  copied,  thoug 
o  produce  the  certificate  itself.  So  here  it  wi 
iluation  of  the  pauper  with  respect  to  the  pi 
ervant,  owner,  or  tenant,  provided  that  could 
larliculars  of  the  instrument.  In  Davia  v,  R 
[ooda  consigned  to  A.  upon  their  arrival  were 
he  plaintiff  in  trover  might  prove  his  title  by 
rfaich  had  been  indorsed  to  him  could  oot  be 

Baylkt,  J.  The  general  rule  is,  that  the 
sannot  be  proved  without  producing  it.  But, 
natrumeni  between  a  landlord  and  tenant,  de 
he  fact  of  tenancy  may  be  proved  by  parol,  ' 
vas  unnecessary  in  this  case  to  prove  by  the 
if  tenancy  or  the  value  of  the  premises. 

LtTTLBDALE,  J,     Payment  of  rent  as  rent 

le  proved  without  producing  the  written  instr 

The  case  ordered  to  go  back  to  t[ 

(a)  3  E,p.  313.  |«)  3B.I,  A.ie&. 


*REX  t>.  The  Inhabitants 


Upon  an  appeal  against  an  ofder  of  two  ju 
Patrick  O'Hara,  and  her  four  children,  wer 
Holy  Trinity,  in  the  town  and  county  of  Ji 
af  CoUinghiun,  in  the  Eaat  Riding  of  th 
confirmed  the  order,  subject  lo  the  opinioi 

Anne  O'JBdrd'a  maiden  settlement  was  in  < 
no  subsequeci  settloment     It  was  admitted 


615] 
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child  Henry^  who  was  born  a  bastard,  was  also  in  that  parish.  Patrick  G*Hara^ 
a  DatiFe  o[  Itelund^  was  married  to  the  said  Anne  on  the  28th  of  AprU  1819, 
and  the  three  youngest  children  were  the  issue  of  such  marriage  :  he  had  no 
settieroeot  in  England,  Sometime  in  the  year  1819,  aAer  the  marriage,  and 
whilst  Patrick  G'Hara  and  his  wife  resided  at  Hull,  Anne  and  her  oldest  son 
became  chargeable  to  HuU^  and  were  thereupon  (with  the  consent  of  the  hus- 
band) removed  to  Cotiingham^  the  place  of  her  maiden  settlement,  and  the  order 
of  removal  upon  that  occasion  stated  her  to  be  the  wife  of  Patrick  O^Haraj 
an  Irishman,  who  had  no  settlement  in  England,  and  the  said  P.  G*Hara 
had  consented  to  her  removal.  This  order  was  not  appealed  against,  and 
the  appellant  parish  granted  relief  to  Anne  and  her  said  child  for  a  short  time. 
'6161   '°  ^^  early  part  of  1827,  *P.  O'Hara  having  led  Utdl^  and  it  not  being 

-'  known  what  had  become  of  him,  the  wife  and  family  again  became 
chargeable  to  the  parish  of  the  Holy  Trinity,  who,  as  above  stated,  removed 
them  to  Cdttingham,  The  sessions  thought  that  they  might  be  removed  to  the 
place  of  the  wile's  maidea  aettleroent,  and  confirmed  the  order,  subject  to  the 
opinion  of  this  Court. 

Ooltmam  in  support  of  the  order  of  sessions.  If  the  husband  in  this  case 
had  been  an  Englishman,  and  had  no  settlement,  and  he  had  run  away  and 
lived  separate  from  his  wife,  it  is  quite  clear  that  she  might  have  been  removed 
to  her  maiden  settlement  whenever  she  became  chargeable,  St.  Botolph^s, 
Biskopsgate^  v.  St.  John's,  Wapping  (a),  Rez  v.  Westerham  (6),  and  Rex  v. 
HarherUm  (c).  In  Rex  ▼.  Norton  {d),  indeed,  it  appears  to  have  been  held 
that  the  maiden  settlement  of  a  woman  deserted  by  her  husband,  an  Irishman, 
who  had  no  setllement  in  England,  during  coverture  was  suspended,  and  she 
could  not  be  removed  thither ;  but  that  case  was  overniled  in  St.  JBotolph's, 
BishopsgaU,  v.  St,  John%  Wapping.  There  it  was  held  that  the  settlement 
was  suspended  so  long  only  as  the  wife  continued  under  the  power  and  pro- 
tection of  her  husband,  and  was  maintained  and  supported  by  him ;  and  the 
wife,  who  had  been  deserted  by  her  husband,  who  was  an  Irishman,  was  held 
to  be  renxyvafale  to  her  maiden  settlement.  Besides,  by  the  consent  of  the  hus- 
band, tlie  wife  Riay  at  any  time  be  removed  to  the  place  of  her  maiden  settlement, 
tg«.^  Rex  V.  EUham  \e).     Now  the  desertion  of  the  wife  by  the  ^husband  is 

^  equivalent  to  consent  on  his  part.  Then  the  statute  59  G.  3,  c.  12,  s.  33, 
does  not  apply  to  this  case.  It  authorizes  the  removal  of  any  person  born  in 
Scotland  or  Ireland,  together  with  his  wife  and  children,  either  to  Ireland  or 
Scotland.  But  here  the  husband  of  the  pauper  was  absent,  and  therefore  inca- 
pable of  being  passed  to  Ireland.  This,  therefore,  is  not  a  case  provided  for 
by  the  act. 

Archbold  and  Patteson  contr4.  The  maiden  settlement  of  the  wife  was 
suspended  during  her  coverture,  and  therefore  she  was  not  removable  to  Cot- 
tingliam.  The  circumstance  of  the  husband  having  deserted  the  wife  makes 
DO  difference.  If  it  did,  his  desertion  for  any  period,  however  short,  would 
revive  her  maiden  settlement.  Rex  v.  EUham  (/)  was  decided  before  the  pass- 
ing of  the  59  G.  3,  c.  12,  which  has  altered  the  law  in  this  respect.  For  by 
that  statute  the  whole  family  of  the  husband  may  be  passed  either  to  Ireland  or 
Scotland;  and  in  Rex\.  Leeds  {g)  it  was  held  that  the  wife  of  a  Scotchman 
who  had  been  settled  in  England  before  her  marriage,  and  her  children  who 
were  bom  there,  but  had  not  acquired  a  subsequent  settlement,  must,  if  charge- 
able, be  sent  along  with  the  husband  to  Scotland,  and  could  not  be  removed  to 
the  maiden  settlement  of  the  wife  even  with  her  husband's  consent. 

Baylbt,  J.     This  is  a  very  plain  case.     Before  the  statute  59  O.  3,  c.  12, 
PA'sed,  it  was  clearly  established  by  a  series  of  authorities  from  the  case  of  St, 

{a)  4  Bum's  J.  289.  (6)  4  Bum's  J.  315.  (e)  13  East,  311. 

00  4  Bum's  J.  315.  («)  5  East,  113.  (/}  5  East,  113. 

ig)AB.^  A.  498. 
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Jokn't,  Wapping,  y.  St.  Botolph't,  Bu) 
berton  {b),  that  where  a  woman,  who  had 
deserted  by  her  husband,  who  had  no  sell 
wire  was  thereby  revived,  and  she  might  be 
the  time  when  the  order  of  removal  was 
did  not  know  where  he  was.  Accordin 
removable  to  CoUingham,  unless  the  lat 
the  59  G.  3,  c.  12,  s.  33.  The  mischief 
that  statute  is,  that  poor  persons  bom  in  S 
chargeable  to  parishes  in  England,  and  c 
committed  some  act  of  vagrancy,  and  hi 
vagabonds,  and  it  then  authorizes  and  req 
plaint  of  the  parish  officers  that  any  pers 
become  chargeable  to  such  parish  by  himi 
son  to  be  brought  before  them,  and  to  e) 
birth  or  last  legal  settlement,  and  if  it  shal 
before  them  was  born  in  Scotland  or  Irela\ 
mentin  Englaitd,  then  the  justices  are  em 
snd  seals,  to  cause  such  person  andhit  ml 
birth  in  the  manner  therein  mentioned.  1 
was  to  relieve  parishes  from  the  necessity 
born  in  Scotland  or  Ireland;  and  with  Iha 
place  of  their  •birth,  together  with  their  wiv 
authorize  the  removal  of  the  wife  alone  to  ll 
band ;  and  the  husband  having  quitted  the  p 
and  that  being  so,  the  wife  could  not  be  n 
therefore,  not  within  the  act  of  parliament 
remains  as  it  was  belbre  the  passing  of  tl 
the  same  construction  was  put  upon  this  i 
sioner,  born  in  Scotlarul.,  left  his  wife  ant 
came  to  do  town  duly,  and  in  his  absence 
the  wife's  maiden  settlement.  On  appeal, 
the  only  question  they  put  was,  whether 
removal  ought  to  have  been  to  Scotland. 
Leali  it  was  only  decided  that  where  the 
and  his  wife  were  living  together,  the  wi 
Scotland.  The  law  applicable  to  this  cos 
the  59  G.  3,  c.  12 ;  it  follows,  therefore,  \l 
removable  to  the  place  of  her  maiden  seltli 
this  decision,  for  during  the  absence  of  tl 
toined  by  the  parish  which  is  bound  to  ma 
parish  may  pass  him  and  his  family  to  Ir 
therefore,  be  confirmed. 


M  Burr.  a.  C.  387. 
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*REX  V.'  The  InhabitanU  of  Denio. 

It  WM  proved  by  •  pauper,  that  he  had  been  bound  apprentice  twenty-three  years  ago  to 
A*  B,i  that  indentures  were  signed  and  sealed^  and  that  he  served  seven  years,  and  that 
A»B.  had  the  indentures;  that  when  the  apprenticeship  expired,  the  pauper  asked  A.B. 
for  the  indentures,  and  he  said  the  parish  officers  had  them  :  Held,  that  the  declarations 
otA.  B.J  who  might  have  been  called  as  a  witness,  w*ere  not  admissible  in  evidence,  and 
that  parol  evidence  of  the  contents  was  not  admissible. 

Uroif  appeal  against  an  order  of  two  justices,  whereby  William  RoberUy 
his  wife  aod  children,  were  removed  from  the  parish  of  Rhodogeidio^  in  the 
county  of  Gctrnarffon^  to  the  parish  of  Denioj  in  the  same  oounty,  the  session* 
confirmed  the  order,  subject  to  the  o^nion  of  this  Court  on  the  following 


The  pauper,  being  a  poor  boy  belonging  to  the  parish  of  Uanbdig^  was  bound 
by  the  overseers  of  the  poor  of  that  perish  as  apprentice  to  one  /.  Connelly ^ 
hatter,  residing  at  PwUhely^  in  the  parish  of  Denio^  about  twenty-three  yeass 
ago, by  an  indenture  for  seven  years;  on  which  the  pauper  said  he  believed 
thers  was  a  staaip,  and  that  it  was  signed  and  sealed ;  and  there  were  no  justices 
fiesentat  the  time  of  the  signing  and  sealing  of  the  indenture,  nor  did  the  pauper 
recollect  being  at  any  other  time  before  any  justice  respecting  it ;  and  there  waa 
oaevidenoe  that  the  assent  of  two  justices  had  been  given,  or  that  the  parish 
oflkers  were  parties  to  the  indenture.     The  pauper  also  said,  that  the  indenture 
was  then  kept  by  OonneUj  the  master,  and  that  he  the  pauper  never  saw  it 
afterwards;  that  he  served  in  Denio^  under  the  indenture  of  apprenticeship,  for 
the  whole  term  of  seven  years ;  that  when  the  apprenticeship  expired,  he  asked 
his  master,  OonneU  (who  was  then  a  rated  inhabitant  of  the  parish  of  Denio^ 
but  did  not  reside  or  pay  taxes  there  when  the  appeal  was  tried)  for  the  inden- 
ture, who  said  that  he  had  not  got  it,  but  that  it  was  with  the  overseers  of 
Uanbdig.     No  other  witnesses  were  called,  nor  any  further  evidence  given 
i^pecting  it,  except  that  the  present  parish  officers  of  Uanbdig  proved  at  the 
^6211  ^^^^  *ihat  they  had  searched  among  the  papers  belonging  to  that  parish 
-'  for  the  indenture,  and  that  it  could  not  be  found  ;  and  that  all  the  parish 
book9  and  papers  about  that  date  were  missing.     The  order  of  removal  was 
coofirmcd,  su^ect  to  the  opinion  of  this  Court  as  to  whether  the  declarations  of 
Omnell  were  property  received  in  evidence ;  and  whether,  according  to  the 
foregoing  facts,  the  loss  of  the  indenture  was  sufficiently  proved  or  accounted 
^r  to  let  in  parol  evidence  of  its  contents. 

Nalan  in  support  of  the  order  of  sessions.  Diligent  search  was  made  for 
the  indenture  in  the  place  where  it  was  likely  to  be  found.  There  was  no  proof 
that  more  than  one  indenture  had  been  executed.  The  declaration  of  the  mas- 
ter that  the  overseers  of  JJanbelig  had  got  the  indenture  was  admissible, 
because  being  at  that  time  a  rated  inhabitant,  it  was  against  his  interest  to 
nuike  that  declaration.  Rex  v.  Morton  (a)  is  in  point.  There  only  one  part 
^^  the  indenture  had  been  executed,  and  both  the  pauper  and  master  were  dead 
^t  the  trial.  On  enquiry  made  from  the  pauper  shortly  before  his  death,  he 
^id  the  indenture  had  been  given  up  to  him  aAer  the  expiration  of  the  appren- 
ticeship, and  that  he  had  burnt  it.  And  enquiry  had  also  been  made  of  the 
^ughter  and  executrix  of  the  master,  who  said  that  she  knew  nothing  about  it, 
*nd  no  further  search  was  made.  The  Court  held  the  proof  to  be  sufficient  to 
fet  in  parol  evidence  of  the  contents  of  the  indenture.  If  the  declaration  of  the 
executrix  were  admissible  in  that  case,  the  declaration  of  the  master  was  admis- 
sible 10  this. 
PaUeMon^  contr4,  was  stopped  by  the  Court. 

(a)  AM.i^S.  48. 
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*Batlet,  J.  The  decision  in  that  case  dii 
that  the  declaration  of  the  executrix  o(  Ihe  ma 
if  tlie  declaration  of  the  pauper  were  admissibi 
of  the  indentures  by  him,  it  showed  also  ihal  fur 
neoeasary,  because  he  slated  thai  it  had  been  gi' 
burnt  it.  In  ihia  case  Connell,  the  master,  was  liv 
aa  a  witness  to  prove  either  that  he  had  deliver 
the  parish  olEcera  or  had  destroyed  it,  or  that  ih 
aod  (he  parish  officers  had  one.  His  declnralit 
in  evidence.  There  wns  not  sufBcieDt  evidence 
diligent  search  was  made  Tor  the  instrument  wl 
ao  as  to  let  in  parol  evidence  of  the  contents, 
were  two  parts  of  an  indenture  of  apprenticeship, 
been  destroyed,  and  the  other  had  been  delivere 
to  whom  the  apprentice  had  been  assigned.  Ev 
lion  had  been  nude  to  Miss  ThfyUnr,  who  had  o 
the  pan  delivered  to  her,  and  thai  she  had  said 
did  not  know  where  it  was ;  but  Miss  Tfay&k 
oaHed  as  a  witness.  The  Court  held  Ibal  the 
nifficiently  accounted  for ,-  it  had  been  traced  ii 
but  no  further  evidence  had  baeii  given  to  show 
•ue  u  precisely  in  pcuitt.     The  cMtler  of  sessiotii 


(a)  •  r.  X.  Uf. 


CASES 

ARGUED  AND  DETERMINED 


IN  THE 


COURT  OF  KING'S  BENCH, 

IN  HILARY  TERM, 

IN  THE  EIGHTH  AND  NINTH  YEARS  OF  THE  REIGN  OF  GEORGE  IV. 


-M- 


MEMORANDUM. 

In  the  course  of  this  term  Sir  James  Scarlett  resigned  the  office  of  Attorney* 
General,  and  was  succeeded  by  Sir  C  WethereU, 


TUCKER  and  another,  Assignees  of  HICKMAN,  a  Bankrupt,  v. 

BARROW.    Jan,  23. 

Where  «  party  examined  before  commissionerfl  of  bankrupt,  admitted  that  he  had  received 
a  torn  of  money  on  aceount  of  the  bankrupt  after  an  act  of  bankruptcy,  but  not  that  it 
was  a  subaisting  debt :  Held,  that  thia  was  not  evidence  sufficient  to  support  a  count  on 
an  account  stated  with  the  assignees. 

Query,  whether  an  admission  obtained  by  such  compulsory  examination  paa  be  used  as 
evidence  in  such  an  action  7 

AanjXFsiT  for  money  had  and  received  to  the  use  of  Hickman  before  the 
bankruptcy,  and  on  an  account  stated  with  him  before  his  bankruptcy,  money 
^6241  *^  ^^^  received  to  the  use  of  the  assignees  afler  the  bankruptcy,  and 
-■  on  an  account  stated  with  them  as  assignees.  At  the  trial  before  Lord 
TrnterdeUf  C  J.,  at  the  GuUdhaU  sittings  afler  last  Michaelmas  term,  the  plain- 
tifi&  having  failed  as  to  the  first  three  counts,  in  support  of  the  Inst  gave  in  evidence 
the  examination  of  the  defendant  taken  on  the  5th  oC  July  1626,  before  the  com- 
miasioners  under  the  commission  against  Hickman,  The  examination  was  as 
follows :  "  Have  you  received  any  monies  on  account  of  the  bankrupt  ? — Answer, 
Yes ;  it  appears  by  the  auctioneer's  account  that  I  have  received  75/.  9s,  on 
account  of  the  bankrupt. — When  was  that  sum  received? — About  the  10th  of 
JMfuary  last.''  It  appeared  also  by  other  questions  that  the  bankrupt  was 
rendered  to  the  custody  of  the  Marshal  in  two  actions,  on  the  26th  of  Jamtary 
preceding,  and  that  the  defendant  then  knew  him  to  be  in  insolvent  circumstances. 
No  question  was  put  as  to  the  manner  in  which  the  money,  so  received  on  account 
of  the  bankrupt,  had  been  disposed  of.  The  act  of  bankruptcy  on  which  the 
oommission  issued  was  lying  in  prison  twenty*one  days  from  the  render  bofbfo 
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tioned.     The  Lord  Chief  Justice  thought  this  erideiMse  did  not  prov 

•uat  stated,  and  directed  a  DonsuiL 

bilock  now  moved  for  a  rule  nisi  to  set  aside  the  nonsuit,  and  cited  Kn 

IicJicl(a)  and  Uighntore  t.  PrimroK^b). 

4YLEV,  J.     The  present  case  is  clearly  distinguishable  from  thoBe  i 

I  been  cited.     In  each  of 'them  there  was  an  edmissioD  ofasubaist-  . 

debt,  snii  that  was  evidence  of  an  account  stated.     Here  the  defendant  ' 

i\y  admitted  thai  at  a  cerlain  time  he  received  a  sum  of  money,  and  no 

la  a  subsisting  debt  payable  to  the  assignees.     I  think,  therefore,  tha 

luit  was  right. 

OLROVD,  J.,  concurred. 

iTTLGBi^LR,  J.     I  am  of  the  same  opinion  ;  and  further,  I  am  diapos 

that  an  admission  obtained  under  a  compulsory  examination  is  not  evii 

n  account  stated.     The  defendant  never  accounted  with  the  plaintiffs  ; 

it  compulsion,  made  a  disclosure  to  Ibe  commissionera. 

Rule  refusi 

(•)  13  E<ui,  !I4».  (f }  9  Jir.  4-  5.  69. 


TURNER  r.  POWER.    Jan.  24. 

rs  a  parol  agrMmant  wai  made  bctwean  A.  and  B.,  that  tba  former  aboaU  let,  u 
Iter  take,  ceitain  prenoiae*,  upon  the  terina  and  conditiona  cantained  in  a  leaae  i 
me  prcmiaci  (laatad  by  A.  to  C. :  Held,  that  in  an  action  bv  A.  againat  B.  k 
d  non-iepair,  tha  leaie  could  not  be  lead  in  evidence,  onleaa  dulj  itamped. 

.sauxparr  on  a  special  agreement  for  rent  of  certain  premises,  ond  f< 
liring  them.  Plea,  the  general  issue.  At  the  trial  before  Lord  7>ntt 
'.,  at  the  Lotidon  sittings  ader  last  Michaelmaa  term,  it  appeared  Iha 
»  had  been  tenant  to  the  plaintiff  of  the  premises  in  question ;  and  in 
4,  (he  plaintiff  and  defendant  agreed  by  parol,  that  the  latter  should  be 
nt  of  the  premises  upon  (he  terms  and  conditions  contained  in  a  w 
«ment  between  the  plaintiff  and  West.  This  document  was  produced 
stamped  as  an  agreement  \  it  was  in  effect  a  lease  to  West;  whereu[ 
objected,  for  the  'defendant,  that  it  could  not  be  read  in  evidence,  r 
having  a  [ease  stamp.  The  Lard  Chief  Justice  being  of  that  opinion,  '■ 
cied  a  nonsuit. 

htrney  now  moved  for  a  uew  trial,  and  contended  that  as  the  written  in 
t  was  not  signed  by  either  the  plaintiff  or  defendant  as  nn  agrceme 
I  Ihem,  it  did  not  require  any  stamp.  Their  agreement  was  merel 
il,  and  this  document  was  referred  to  in  order  to  settle  the  terms  of 
>l  agreement.  The  case,  then,  was  similar  to  that  of  Drant  v.  Jirotut 
re  an  agreement  was  made  by  parol  to  abide  by  the  terms  of  a  wi 
imenl,  and  that  was  received  in  evidence  without  a  stomp. 
Yr  Curiam,  The  document  referred  to  in  that  case  was  merely  a  prop 
not  an  agreement.  The  document  here  produced  was  a  lease,  and  the 
provides  that  no  lease,  where  the  rent  exceeds  20/.,  and  is  under  100. 
lis  case,  shall  be  received  in  evidence  without  a  stamp  of  1/.  10s. 
ence  was,  therefore,  properly  rejected,  and  there  is  no  ground  for  se 
B  the  nonsuit. 

RlIb  refuM 
ca)  3  A.  4-  c.  ees. 
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•BENNETT  v.  WOMACK.    Jan.  26. 


A  pvty  contnicTed  for  an  assignment  of  a  lease  of  a  pablie-house,  which  was  described  as 
holdeo  at  a  certain  n4t  fut^  upon  kmuoI  and  common  covnanta.  The  lease  contained  a 
coTenaot  by  the  tenant  to  pay  land-tax,  sewers- rate,  and  all  other  taxes,  and  a  proviso 
for  re-entry,  if  any  business  but  that  of  a  victualler  should  be  carried  on  in  the  house, 
tod  it  was  proved  that  a  considerable  majority  of  public-house  leases  contained  such  a 
proviso :  Held,  that  the  covenant  to  pay  land-tax,  fcc.  was  a  common  covenant  in  a  lease, 
reserving  a  net  rent ;  and  that  the  proviso  for  re-entry  must,  with  reference  to  a  lease  of 
a  public-house,  also  be  considered  usual  and  common. 

Assumpsit  on  an  agreement  to  purchase  the  lease  of  a  public-house,  which  in 
the  agreement  was  described  as  held  by  the  plaintiff  at  a  certain  net  annual  rent, 
under  common  and  usual  covenants.  Plea,  the  general  issue.  At  the  trial 
before  Lord  T^snterden^  C.  J.,  at  the  London  sittings  afler  last  Michaelfnas 
term,  it  appeared  that  the  defendant  had  entered  into  the  agreement  set  out  in 
the  declaration,  but  the  lease  contained  a  covenant  by  the  tenant  to  pay  the  land- 
tax,  sewers-rate,  and  all  taxes,  besides  the  rent  specified,  and  a  proviso  for  re- 
entry by  the  landlord  if  any  business  but  that  of  a  victualler  should  be  carried 
on  in  the  house ;  and  these  the  defendant's  counsel  contended  were  not  common 
and  usual  covenants,  wherefore  he  was  not  bound  to  take  the  lease.  Tlvs  Lord 
Chief  Justice  thought  that  the  stipulation  for  a  net  annual  rent  answered  the 
objeclion  as  to  the  land-tax  and  sewers- rate ;  and  evidence  being  given  that  the 
proviso  for  re-entry  was  inserted  in  at  least  six  out  often  leases  of  public-houses, 
bis  Ixirdship  thought  it  must,  with  reference  to  the  lease  in  question,  be  con- 
sidered as  common  and  usual,  and  directed  the  jury  to  fmd  a  verdict  for  tbe 
plaintiff,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit. 

F.  Kelly  now  moved  accordingly,  and  contended  that  a  covenant  to  pay  the 
land-tax  and  sewers-rate  was  not  a  common  covenant,  for  that  the  former  was 
*62fi1  ^^^^y^  considered  a  landlord's  tax,  and  under  the  statute  of  *sewers  the 
J  rate  is  sometimes  imposed  on  the  landlord,  sometimes  on  the  tenant,  and 
sometimes  on  both.  Neither  was  the  proviso  against  carrying  on  any  business 
ia  the  premises,  except  that  of  a  victualler,  a  comnK>n  stipulation.  The  fact  of 
such  a  proviso  being  frequently  introduced  into  such  leases  makes  no  difference. 
Id  Henderson  v.  Hai/  (a),  the  assignee  of  a  lease  of  a  public-house  agreed  for  a 
new  lease  ^'  upon  common  and  usual  covenants."  The  lessor  afterwards  insisted 
upon  a  covenant  not  to  assign  without  his  licence,  but  Lord  Thurlow  decreed  a 
specific  performance  without  such  covenant,  observing  that  although  it  might  be 
very  usual  to  introduce  it,  that  would  not  make  it  a  common  covenant.  This 
was  confirmed  by  Lord  Eldon^  afler  much  consideration,  in  Church  v.  Brown(b)^ 
where  his  Lordship  said,  '<  the  safest  rule  of  property  is,  that  a  person  shall  be 
taken  to  grant  the  interest  in  an  estate  which  he  proposes  to  convey,  or  the  lease 
he  proposes  to  make,  and  that  nothing  which  flows  out  of  that  interest  as  an 
incident,  is  to  be  done  away  by  loose  expressions,  to  be  construed  by  facts  more 
loose."  Now  one  of  the  rights  which  the  defendant  would  take  as  incident  to 
his  interest  for  a  term  of  years,  would  be  the  right  to  carry  on  any  lawful  trade 
on  the  premises,  (c) 

Lord  Tbnterdbn,  C.  J.  I  am  of  opinion  that  there  is  not  any  weight  in  the 
objection  taken  to  the  covenant  to  pay  the  land-tax  and  sewers-rate.  When  a 
*6291  P^^y  ^stipulates  to  receive  a  net  rent,  that  means  a  rent  clear  of  all 
^  deductions  to  which  it  would  otherwise  be  liable ;  the  covenant  to  pay 
land-tax  and  sewers-rate,  must,  therefore,  be  an  usual  covenant  in  a  lease 
reserving  a  certain  net  rent.  The  remaining  question  turns  upon  the  proviso 
for  re-entry.     Now  that  which  is  usual  in  leases  of  one  description  of  property, 

(•)  3  Br.  Ck.  Ca.  632.  (ft)  1  Vss.  S58. 

(«)  See  many  cases  on  this  subject  eolleeted  in  a  note  to  H$nd$rso»  ▼.  Hay,  3  Br.  C.  Cm 
Vy£to». 


Rex  p.  Doncaster.   H. 

be  so  in  lenses  of  another,  and  I  Ihcreroi 
tiderelion  thai  this  was  a  lease  of  a  public 
luch  leases  at  least  six  in  lea  conlaJDcd 
was  made  to  answer  that  by  conllicting  e' 
iroviso  was  usual  and  common  in  leases  o 
ling  in  tbis  lease  more  (ban  the  party  con! 
a»d  to  have  expected  to  lind  (here,  the  ex: 
1  no  valid  ground  for  refusing  lo  complete 
RV,  S.  f  entirely  agree  upon  both  points, 
let  rent,  covenants  lo  secure  thai  are  w 
t  lo  pay  sewers-rate  is  merely  a  covenant 
,  With  respect  to  the  other  objection,  it  r 
irgain  for  an  assignment  of  a  lease,  not  foj 
ndant  was  told  that  it  contained  none  but 
link  that  it  was  made  out  by  evidence,  I 
id  the  proviso  in  question. 
OTD  and  LtTTLEDALB,  Js.,  concurred. 


0.  The  Mayor,  Aldermen,  and  Capital  Bi 

of  Doncaster.     Jan.  21 

m,  in  a  Mfparate  towa,  til  pmoni  having  wrrn 
rM  burgeM  carrying  on  treila  there,  were  entil 
irgeu :  Held,  tbit  ■  perion  who  had  lerTed  und< 
free  burgen  of  the  borough,  and  miding  wlthii 
ed  to  hit  freedom. 

LB  nisi  had  been  obtained  for  a  mandamu: 
iiurgesses  of  the  borough  of  DoncaUer,  a 
'.  Buckland  into  the  place  and  office  of  a 

1,  on  the  ground  that  he  bad  been  bound 
articles  of  clerkship,  lo  be  ihe  apprentict 

reeraan  or  free  burgess  of  the  borough, 
e«rB,  lo  learn  the  business  of  an  attorney, 
that  period  within  Ihe  borough,  and  Iba 
ved  an  apprenticeship  to  any  trade  or  pro 
itied  a  free  burgess.  It  appeared  by  Ihe  a 
I  corporation  was  created  by  charter,  by  ' 
es,  tenants,  resiants,  and  inhsbitanis,  shou 
merchant;  that  there  were  guilds  of  la: 
,  glovers,  woollen  weavers,  of  fullers  and 
pers,  fellmongers,  and  hat-makers,  and  I 
I  by  reason  of  opprenticesliip,  had  alwaya 
/as  no  inslance  of  any  person  having  bee 
by  reason  of  having  served  seven  years 
)rney ;  and  there  were  several  instances  < 
to  be  admitted  as  free  burgesses,  on  the  gi 
ippreniiceship  to  a  trade, 
SoUciior- General  now  showed  cause; 
clerk  to  an  attorney  was  notanapprentio 
erm;  and,  secondly,  that  at  all  events  the 
ision,  and  noi  a  trade,  and,  consequently, 
itIed  to  bis  freedom. 
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The  AtUntetf*  General  admitted  that  be  could  not  support  the  rule. 

Lord  Tentbrden,  C.  J.  A  person  who  serves  an  attorney  under  articles  of 
clerkship,  can  hardly  be  said  to  be  an  apprentice  within  the  popular  meaning 
of  that  term.  Here,  however,  the  right  to  be  admitted  a  free  burgess  by  reason 
of  having  served  an  apprenticeship,  is  confined  to  such  persons  as  have  served 
an  apprenticeship  to  a  trade.  An  attorney  exercises  a  profession,  and  not  a 
trade.    This  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


♦632]  •Ex  parte  HORNE.    Jan.  26. 

Ao  act  for  making  a  navigable  canal,  provided  that  the  shares  were  to  be  deemed  personal 
estate,  and  ^o  be  transmissible  as  siich.  The  canal  passed  throagh  parishes  in  the  diocese 
of  Worcester,  and  other  parishes  in  the  diocese  of  Uckfield  and  Coventry,  The  transfers 
of  shares  in  the  canal  were  filed  at  the  pablic  office  of  the  company  in  the  diocese  of  Lieh* 
fMd  and  Coventry y  where  the  dividends  were  also  paid  and  books  of  account  kept :  Held, 
that  for  the  purposes  of  probate,  the  right  of  a  shareholder  to  a  share  of  the  profits,  being 
personal  property,  might  be  considered  as  locally  situate  in  the  diocese  of  Ldrhfield  and 
Coventry,  and  that  a  probate  granted  by  tbe  Consistorial  Court  of  the  Bishop  of  that 
diocese  was  sufficient. 

Marrtat  obtained  a  rule  nisi  for  a  mandamus  to  the  Company  of  Proprie- 
tors  of  the  Worcester  and  Birmingham  Canal  Navigation,  and  their  clerk,  to 
make  in  a  book  kept  for  that  purpose,  an  entry  of  the  probate  of  William  Horne^ 
deceased,  granted  by  the  Consistorial  Court  of  the  Lord  Bishop  of  Lichfield 
and  Coventry,  and  the  name  and  place  of  abode  of  Ann  Home,  as  the  owner, 
proprietor,  or  person  entitled  to  one  share  in  the  profits  of  the  said  navigation 
belonging  to  the  said  William  Home  at  the  time  of  his  death. 

By  an  act  of  the  31  6r.  3,  entitled  *'*'  An  act  for  making  a  canal  from  Birm* 
vugham  to  communicate  with  the  Severn^  near  Worcester,^"*  certain  persons  were 
incorporated,  and  were  empowered  to  raise  a  competent  sum  of  money  for  making 
the  canal,  not  exceeding  180,000/.,  which  said  sum  was  to  be  divided  into  1800 
equal  shares,  and  the  **  said  shares  were  to  be  deemed  personal  estate,  andtrans^ 
missible  as  stich^  and  not  in  the  nature  cf  real  estate.^"*  By  a  subsequent  act 
(48  G,  3,  c.  49),  the  original  deeds  of  bargain  and  sale  or  transferof  any  shares 
10  the  navigation  were  required  to  be  filed  with  and  kept  for  the  use  of  the  com- 
pany, and  the  company  were  authorized  and  required  to  nominate  a  clerk,  who 
should,  in  a  proper  book  provided  for  that  purpose,  enter  and  keep  a  true  and 
perfect  account  of  the  names  and  places  of  abode  of  the  several  proprietors  of  the 
*6331  ^^  navigation,  and  of  the  several  persons  who  should  from  *time  to 
-*  time  become  owners  and  proprietors,  or  entitled  to  any  share  or  shares 
Ihepein. 

The  transfers  of  shares  in  the  canal  have  been  filed  and  kept  by  the  clerk 
appointed  for  that  purpose  at  the  office  in  Birmingham,  where,  also,  the  divi- 
dends have  been  and  are  paid,  the  books  of  account  kept,  and  the  general 
business  transacted.  The  canal  passes  through  several  parishes  in  the  diocese 
of  Worcester,  through  the  parish  of  JBdgbaston,  a  peculiar  of  the  dean  and 
chapter  of  Lichfield,  and  through  the  parish  of  Birmingham,  which  is  in  the 
diooeae  of  Lichfield  and  Coventry^  and  the  rates  and  duties  for  tonnage  and 
wharfage  are  collected  at  different  places  in  each  of  the  said  dioceses.  WU» 
&m  Horne  died  at  Birmingham  in  March  1819,  possessed  of  a  100/.  share, 
the  transfer  of  which  had  b^n  regularly  filed  in  the  company's  ofRce  at  jBtr- 
Ingham ;  by  his  will  he  gave  all  his  personal  estate  to  his  wife  Ann  Horne^ 
tod  appointed  her  sole  executrix,  and  she  proved  the  will  in  the  Consistivry 


<6  Greenslade  v.  Dowes.   H. 

irt  of  the  bishop  of  Lichjidd  and  Cooewlry;  the  i 
dividends  ujion  this  share,  and  to  register  the  pi 
I  abode  as  u  jiropritior,  on  the  ground  that  the 
irt  was  not  sufRcient,  but  that  she  ought  to  ha 
Imte. 

^btroyd  showed  cause.  The  canal  extends  throug 
I  the  inicreat  of  the  testator,  if  it  has  any  locali 
ig  JD  each  diocese  through  which  the  canal  pas 
bale  in  each  diocese,  or  a  prerogative  probate. 
i  is  bona  notabiha  where  the  land  lies.  Con. 
\\s  is  an  interest  of  the  same  description ;  but  ifit  ha 
s  a  prerogative  probate  is  necessary.  In  the  case 
he  funds,  it  was  said  by  the  Lord  Chief  Baron,  in 
t  it  hn.9  no  defined  locality,  and  for  the  purpose  c 
filhin  the  province  of  Canterbury.  In  the  cas< 
re  was  a  prerogative  probate,  and  ihal  is  suflicier 
Vdrryat,  Parke,  and  Whaieky,  contri.  The  in 
inct  from  thai  of  the  body  corporate,  of  which 
:rest  of  one  private  individual  is  from  that  of  am 
lands  in  difiR;reut  dioceses  ;  the  individual  memb 
ds  ;  all  that  each  proprietor  is  entitled  to  under  th 
G.  3,  c.  59,  is,  *'  the  value  and  net  distribution  of 
[  advantages  thai  should  arise  and  accrue  by  vii 
ney  raised  under  that  act,"  These  net  profits  a 
ce ;  and  until  that  is  done,  the  proprietor  has  n 
re,  and  the  share  is  transferred  there  only,  and  tl 
acquired  his  title  remains  thero,  and  was  there 
is  is  like  the  case  of  slocit  transferable  at  the  1 
ndon  probate  is  deemed  sufficient.  In  Smith 
jnded  into  two  provinces,  and  the  prerogative  pro' 
head  ofHce  was  situate,  was  deemed  sufficient. 
'Per  Curiam.  The  right  to  the  share  of  the 
perty,  which  mny  be  considered  as  locally  siluat 
the  purposes  of  probate. 


GREENSLADE  v.  DOWER  and  COLI 

at  A.  anJ  B.  asreed  to  tike  ■  firm,  and  pay  C„  the  tana 
t  billa  at  three  manthi,  and  C.  ifterH-ardi,  without  the 
■ok  from  B.  billi  for  the  amount,  payable  at  lix  and  tw 
■\(  in  hi*  own  name  and  A.'%  i  Held,  that  the  latter  coul 

LssvMFsrr  against  the  defendants  as  acceptors  oi 
able  at  six  and  twelve  months,  drawn  by  one  W\ 
1  to  the  plaintifT.  Plea,  non  assumpsit.  At  the  ti 
I.,  at  the  WestminOer  sittings,  after  last  Michae 
Ihughhy,  in  October  1824,  was  the  occupier  of  i 
eement  for  o  lease  from  Lord  King,  On  the  10 
"greement  was  entered  into  between  WUloughhyt 


635]  7  Barnewall  &  Cresswell,  287 

that  he  should  take  the  farm  upon  the  terms  of  Willoughhy^s  agreement  with 
tlie  landlord,  and  pay  for  hxtures,  household  furniture,  crops,  stock,  dtc,  at  a 
valuation.  On  the  11th,  a  written  agreement  to  ihat  etiect  was  prepared  and 
signed  by  Wiiloughby  and  Coleman  ;  on  the  next  day,  Uoiver  also  signed  it. 
According  to  this  agreement,  the  amount  of  the  fixtures  and  (urniture  was  to  be 
paid  for  on  the  25th  of  October y  the  price  of  the  crops  and  stcck  by  bills  at 
three  months.  A  few  days  after  this  agreement  was  signed,  Coleman  was  taken 
very  ill,  and  so  continued,  wholly  unable  to  attend  to  business  for  several 
months.  In  consequence  of  this,  Wiiloughby^  at  the  request  of  Dawer^  con* 
*6361  ^^°"^^  ^^  manage  the  farm  until  the  0th  o{* December  1824,  when  Dower 

J  entered  into  a  new  agreement  with  Wiiloughby^  to  pay  part  of  the  sum 
at  which  the  articles  specified  in  the  former  agreement  w.ere  valued,  in  cash,  and 
the  remainder  by  bills  at  six  and  twelve  months.  In  pursuanc-e  of  this  agree* 
meat,  the  bills  in  question  were  drawn  by  WiUoughby^  accepted  by  Dower  for 
himself  and  Coleman^  and  deposited  in  the  hands  of  the  auctioneer  employed 
to  make  the  valuation,  to  be  kept  by  him  until  the  valuation  was  formally  made 
out,  and  possession  of  the  farm  given  up.  On  the  llth  of  January  1625  this 
was  done ;  Dower  t(k)k  possession  of  the  farm,  and  the  bills  were  handed  over 
to  Wiiloughby,  In  April  1825,  Coleman^  having  recovered  from  his  illness, 
went  to  reside  on  the  farm,  and  was  then  for  the  first  time  informed  by  the 
auctioneer  that  the  amount  had  been  paid  by  Dower ^  partly  in  cash  and  partly  by 
bills,  but  the  periods  at  which  the  bills  were  made  payable  were  not  mentioned. 
Coleman  replied,  that  Dower  ought  not  to  have  given  any  bills,  as  he  had 
received  1200/.  to  make  the  payment,  which  sum  greatly  exceeded  the  amount 
of  the  valuation.  It  further  appeared  that  Dower  and  Coleman  were  jointly 
interested  in  the  farm.  For  the  defendant  Coleman  it  was  objected,  that  Dower 
had  not  any  authority  to  accept  the  bills  in  question  in  their  joint  names.  The 
Lord  Chief  Justice  thought  the  objection  fatal,  and  directed  a  nonsuit. 

Brougham  now  moved  for  a  rule  nisi  for  a  new  trial.  It  was  clear  upon  the 
evidence  that  Dower  and  Qdeman  were  partners  in  the  farm.  Coleman^  it  is 
true,  originally  made  an  agreement,  and  signed  the  written  contract  for  the 
farm,  but  on  the  following  day  this  was  also  signed  by  Dower^  and  it  was  not 
^6371  ^^^"^^  ^^^^  ^^®  ^latter  was  to  have  an  interest  in  the  concern.     If  then 

^  they  were  partners,  the  acceptance  of  one  bound  both,  the  bills  being 
given  for  a  debt  due  from  both.  It  may  be  said  that  the  power  of  one  partner 
|o  bind  a  firm  by  his  acceptance,  applies  only  to  trading  partnerships ;  but  there 
19  DO  authority  for  that,  and  it  would  be  a  very  inconvenient  limitation  of  the 
iniplied  power  given  by  one  partner  to  another.  Besides,  even  when  Coleman 
Was  informed  that  bills  had  been  given,  be  did  not  deny  his  liability,  or  make 
any  communication  upon  the  subject  to  Wiiloughby^  but  continued  to  occupy 
the  farm  jointly  with  Dower  as  before.  His  conduct,  therefore,  amounted  to  a 
recognition  of  the  authority. 

Lord  Tentbrden,  C.  J.  The  agreement  signed  by  ColeTnan  was,  that  tho 
amount  of  the  valuation  should  be  paid  partly  in  cash  and  partly  by  bills  at  a 
certain  date ;  and  the  only  question  is.  Whether  Coleman  ever  authorized 
Dower  to  pay  by  bills  at  a  longer  date  ?  Wiiloughby  knew  the  terms  of  the 
original  agreement,  and  as  he  with  that  information  took  bills  not  drawn 
according  to  those  terms,  he  took  them  at  his  own  peril.  No  express  authority 
was  given,  and  in  the  month  of  Aprils  when  Coleman  was  told  that  some  bills 
Had  been  given,  but  the  particulars  of  which  were  not  even  then  mentioned,  he 
replied,  that  none  ought  to  have  been  given,  for  Dower  had  been  supplied  with 
cash  sufficient  to  pay  the  whole  sum.  This,  certainly,  was  nothing  like  a  rati- 
ficatioo  of  Dower'^a  act ;  and  I  think  that  the  mere  joint  occupation  of  the  farm 
cannot  operate  by  relation,  so  as  to  render  these  bills  binding  upon  Coleman^ 
they  having  been  given  contrary  to  the  terms  of  the  original  contract,  and  with- 
^6381  ^"'  ^^  assent.     The  ^nonsuit,  therefore,  appears  to  have  proceeded  upon 

-'  a  correct  view  of  the  case,  and  ought  not  to  be  disturbed. 
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Baylky,  J.     I  should  have  thought  the  case  more  free  from  difficulty,  Had 
Coleman^  immediately  on  being  informed  that  the  bills  had  been  given,  com- 
municated to  WiUougJily  that  Dower  acted  without  authority ;  but,  upon  the 
whole,  I  think  that  the  nonsuit  was  right.     The  question  is  not,  Whether  WiU 
loughby  shall  lose  his  money,  (or  he  may  still  sue  both  the  defendants,  provided 
he  has  done  nothing  to  destroy  his  original  right  of  action  against  them ;  but 
the  question  is.  Whether  an  action  can  be  maintained  on  these  bills  ?    In  order 
to  decide  that,  we  must  see  whether  Dower  had  any  authority  to  bind  Colenutn 
express  or  by  operation  of  law,  resulting  from  the  situation  of  the  parties.     If 
several  persons  are  in  trade  together,  a  bill  accepted  by  one  in  the  names  of 
the  partnership,  and  in  the  course  of  their  trading,  binds  them  all.     But  there  is 
a  great  diflference  between  such  a  bill,  and  one  drawn  (or  the  purpose  of  found- 
ing  the  partnership.     Originally  each   partner  would  have  to  bring  in  his 
proportion  of  the  capital,  and  it  would  be  very  unjust  to  let  the  acceptance  of 
one  ibr  the  capital  bind  all  the  others  :  no  authority  of  that  nature  can  be  im- 
plied, nor  does  it  arise  by  operation  of  law,  the  debt  not  being  a  partnership 
debt.     Then  was  there  any  express  authority  in  the  present  case  t     The  con- 
trary appeared.    The  authority  given  was  to  accept  bills  payable  at   three 
months  ;  those  in  question  were  accepted  at  six  and  twelve.     We  should  facili- 
tate the  practising  of  frauds  by  means  of  collusion  between  creditors,  and  one 
of  several  joint  debtors,  if  we  held  that  this  was  a  transaction  within  the 
authority  given. 

*HoLHOYD,  J.     I  am  of  opinion  that  the  nonsuit  was  right.     Dower  r«g«g 
had  no  authority  in  law  to  accept  these  bills  for  the  original  purchase  of  '- 
the  stock  on  the  farm.     The  transaction  was  not  a  matter  of  trade,  and  did  not 
warrant  the  acceptance  without  express  authority. 

LiTTLsnALB,  J.,  concurred. 

Rule  refijsed. 


MULLETT  V.  HUCHISON.  Jan.  28, 

In  an  action  for  not  returning  bills  deposited  with  defendant,  the  following  unstamped  ree 
morandum,  signed  by  defendant,  was  held  to  be  admissible  in  evidence  :  *<  I  have  in  my 
hands  three  bills  which  amount  to  120/.  10«.  6<f.,  which  I  have  to  get  diseounted,  or  r^ 
turn  on  demand." 

Assumpsit  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  indorse  and  deliver  to  the  defendant  three  bills  of  exchange  (therein  par- 
ticularly described)  to  be  got  discounted  by  him,  defendant,  for  the  plaintifi",  ibr 
reward  and  interest  to  the  defendant  in  that  behalf;  he,  the  defendant,  undertook 
and  promised  the  plaintiff  to  get  the  said  bills  discounted  for  the  plaintiff,  or  else 
to  return  the  same  on  demand  to  the  plaintiff.  Averment,  that  the  bills  were 
delivered  to  the  defendant,  but  that  he  did  not  get  them  discounted,  nor  return 
the  same  when  requested  by  the  plaintiff.  Plea,  non  assumpsit*  At  the  trial 
before  Lord  TsrUerdeny  C.  J.,  at  the  London  sittings  after  last  Michaelmas  term, 
the  following  unstamped  memorandum  in  writing,  signed  by  the  defendant,  and 
addressed  to  the  plaintiff,  was  offered  in  evidence  on  behalf  of  the  plaintiff:  "  I 
have  in  my  hands  three  bills  which  amount  to  120/.  10^.  6c/.,  which  I  have  to 
get  discounted,  or  return  on  demand."  It  was  objected,  that  this  paper  was  not 
admissible  in  evidence  for  want  *of  a  stamp,  but  the  Lord  Chief  Justice  r«A40 
overruled  the  objection,  and  the  plaintiff  had  a  verdict.  '- 

F,  Kelly  now  moved  for  a  new  trial.     This  paper  ^*  was  evidence  of  a  ooo- 
tract,'*  and  therefore  required  a  stamp  by  the  55  G.  3,  c.  184,  Sched.  PL  1. 
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Tomkins  v.  Ashby  (a)  only  showed  that  it  did  not  require  n  receipt  stamp,  llie 
same  point  is  now  pending  before  the  Court  in  Langdon  v.  Wilson  {b). 
^«-.,  *Lord  Tentebden,  C.  J.  I  am  of  opinion  that  this  paper  did  not 
-■  require  any  stamp.  If  Huchison  had  bound  himself  absolutely  by  it  to 
get  the  bills  discounted,  it  might  then  have  required  a  stamp,  because  in  that  case 
it  would  be  evidence  of  a  contract  by  him  to  do  something  which  he  otherwise 
would  not  be  bound  to  do.  But  by  this  instrument  he  binds  himself  only  to 
return  tbe  bills  on  demand.  He  therefore  makes  no  other  contract  than  that 
vbich  the  law  implies  in  every  case  of  a  mere  deposit  of  bills. 

fii7Lsr,  J.     This  instrument  contains  a  mere  acknowledgment  by  Huchison^ 

*6421  ^^^^  ^  holds  the  bills  for  *a  particular  purpose.     Tbmkins  v.  AsJiby  {c) 

^  is  in  point.     There  an  unstamped  paper  containing  an  acknowledgment 

by  the  defendant,  that  the  plaintifi*  had  deposited  nx>hey  in  his  hands,  was  held 

to  be  receivable  in  evidence. 

HoLBOTD  and  Littledalb,  Js.,  concurred. 

Rule  refused. 

ih)  This  case  has  since  been  disposed  of.    It  was  as  follows : — 

Assumptit,  in  consideration  that  the  plaintiff  would  retain  and  employ  defendant  as  his 
attorney,  and  would  deliver  to  the  defenoant  a  certain  bill  of  exchange,  drawn  by  W,  Pait$r' 
vm  apon,  and  accepted  by,  Tkomaa  Harrison,  for  the  payment  of  300/.  at  six  months  alter 
tbe  date  thereof,  and  indorsed  by  one  Sir  JPaiil  Bagshot  to  the  plaintiff,  in  order  that  he,  the 
defendant,  might  recover  the  amount  of  the  said  bill  from  the  respective  parties  liable  to 
pay  tbe  same  to  tbe  plaintiff,  or  make  such  other  arrangement  for  the  benefit  of  the  plaintiff 
ai  inJt;bt  appear  to  him,  the  defendant,  in  his  professional  capacity,  reasonable  and  proper, 
defemiant  undertook,  &c.  to  do  and  perform  his  duty  as  such  attorney,  and  to  use  and  em- 
ploy reasonable  and  proper  care  and  diligence  in  and  about  the  endeavouring  to  recover  the 
9w&aTii  of  the  bill,  and  to  re*deliver  the  bill  to  the  plaintiff.  Averment  of  the  delivery  of 
tbe  bill  to  the  defendant.  Breach,  that  he  did  not  use  reasonable  diligence  to  recover  the 
amount,  nor  make  any  arrangement  for  the  benefit  of  the  plaintiff,  nor  re-deliver  the  same. 
The  declaration  also  contained  a  count  charging  the  defendant  as  indorser  of  the  bill.  At 
tbe  trial  before  I^rd  Ttnterdtn,  C.  J.,  at  the  MiddlesBx  sittings  after  last  Trinity  term,  the 
piaiotiff  gave  in  evidence  tbe  following  letter,  signed  by  the  defendant,  and  addressed  by 
brm  to  the  plaintiff: — "  I  have  this  day  received  a  bill  of  exchange  for  300/.,  drawn  by  one 
Piater»9H  upon  Thoma»  Harrison^  bearing  my  indorsement  and  the  indorsement  of  Sir  Paul 
Bagtkoi,  which  /  hUdy  as  your  attorney ,  to  recover  the  vtdue  of  from  the  respective  parties, 
•r  to  maJh  snch  other  arrangement  for  Your  benefit  as  may  appear  to  me,  in  my  professional 
capacity,  reaaonable  and  proper.  15th  Nov.  1825."  It  was  contended  that  this  letter  was 
sot  receivable  in  evidence  for  ¥rant  of  a  stamp;  but  the  Lord  Chief  Justice  overruled  the 
abjection,  and  a  verdict  was  found  for  the  plaintiff  on  the  count  on  the  bill.  A  rnle  nisi  for 
a  new  trial  was  obtained  by  Campbell  in  last  Michaelmas  term,  upon  the  ground  that  this 
paper  was  not  admissible  in  evidence  for  want  of  a  stamp ;  and  that,  without  it,  there  was 
Bot  eridence  that  the  defendant  had  notice  of  the  dishonour,  so  as  to  entitle  the  plaintiff  to 
recover  on  tbe  count  on  the  bill. 

Sir  J.  Scarlett  and  Comyn  now  showed  cause.  This  paper  did  not  require  a  stamp;  it 
was  a  mere  acknowledgment  of  the  purpose  for  which  the  defendant  received  the  bill,  and 
contained,  on  his  part,  no  other  contract  than  that  which  the  law  will  imply.  Watkins  v. 
Btwiett{\  Brod,  j>  Bing»  1)  shows  that  it  did  not  require  an  agreement  stamp,  and  Tom' 
i^ns  V.  Ashby  (5  B.  ^  C,  541),  that  it  did  not  require  a  receipt  stamp.  They  also  cited 
Ckadmci  V.  SiU»  (1  Ryan  4*  Moody,  15). 

CampUU  and  Patteson  contra.  This  instrument,  though  signed  only  by  one  of  the 
parties,  is  evidence  of  a  contract.  It  would  have  proved  the  contract  set  out  in  the  first 
count  of  the  declaration ;  and,  therefore,  required  a  stamp. 

Lord  Tknterdbn,  C.  J.  I  am  clearly  of  opinion  that  this  paper  was  not  evidence  of  a 
contract  within  tbe  meaning  of  the  55  (r.  3,  e.  184,  Sched.  Pt.  1.  It  was  a  mere  acknow- 
*edgnmt  of  the  duty  which  the  party  took  upon  himself  to  perform. 

Rule  discharged. 

(0  ^B.ifC.  541. 


Vol.  XIV. 


MULLETT  V.  HUCHISON. 

ThMv,  J,  I  Bhould  have  thought  the  t 
lan,  immediotely  on  being  informed  th 
«led  to  WiUougliby  that  Dower  acted 
,  I  think  that  (he  nonsuit  was  right.  1 
hy  shall  lose  hi*  money,  for  he  may  stil 

9  done  nothing  to  destroy  his  original  i 
testion  is,  Whether  an  action  can  be  mi 
ide  that,  we  muat  see  whether  Dower  h 
js  or  by  operation  of  law,  resulting  fror 
il  persons  are  in  trade  together,  a  bill  i 
irtncrahip,  and  in  the  course  of  their  tm 
)t  difference  between  such  a  bill,  and  on 
he  partnership.  Originally  each  part 
rtion  of  the  capital,  and  il  would  be  ver 
>r  the  capital  bind  all  the  others  :  no  ai 

nor  does  it  arise  by  operation  of  law. 
Then  was  there  any  express  aulhorit 
appeared.  The  authority  given  was 
13  ;  those  in  question  were  accepted  at  i 
tie  practising  of  frauds  by  means  of  cd 
veral  joint  debtors,  if  we  held  that  1 
rily  given. 
OLBOVD,  J.     1  am  of  opinion  that  the  i 

10  authority  in  law  to  accept  these  bills 
ock  on  the  farm.  The  transaction  wai 
int  the  acceptance  without  expreas  autb 
rTLKi>ALE,  J.,  concurred. 


MULLETT  V.  HUCHIS 

iction  lot  not  returning  b!lli  iI«p(Hit«I  with  i 
■ndum,  licneil  by  defendant,  wai  held  to  be 
i>  three  bill*  wbicb  UDOunt  to  120;.  lOi.  W. 
I  on  demtnd." 

svMPsrr  in  consideration  that  the  plainti 
1  indorse  and  deliver  to  the  defendant  tl 
rly  described)  to  be  got  discounted  by  I 
rd  and  interest  to  the  defendant  in  that  b 
iromised  the  plaintiff  to  get  the  said  bills 
um  the  same  on  demand  to  the  plainti 
:red  to  the  defendant,  but  that  he  did  n 
imc  when  requested  by  the  plaintiff".  1 
e  Lord  T^rMerden,  C.  J.,  at  the  Zont&m  t 
illowing  unstamped  memorandum  in  wr 
lased  to  the  plaintiflT,  was  offered  in  evjdi 
in  my  hands  three  bills  which  amount 
iBcounled,  or  return  on  demand."  Il  w 
isible  in  evidence  for  want  *of  a  stamp, 
uled  the  objection,  and  the  plaintiff  had 
^effy  now  moved  for  a  new  trial.  Tl 
."  and  [herefore  required  a  stamp  by  t 
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Thnddns  v.  AMy  (a)  only  showed  that  it  did  not  require  a  receipt  stamp.  7'he 
same  point  is  now  pending  before  the  Court  in  Langdon  v.  Wilson  {b), 
^CLMy-i  *I<ord  Tbntebden,  C.  J.  I  am  of  opinion  that  this  paper  did  not 
-'  require  any  stamp.  If  Hnchison  had  bound  himself  absolutely  by  it  lo 
get  the  bills  discounted,  it  might  then  have  required  a  stamp,  because  in  that  case 
it  would  be  evidence  of  a  contract  by  him  to  do  something  which  he  otherwise 
vtxiM  not  be  bound  to  do.  But  by  this  instrument  he  binds  himself  only  to 
return  the  bills  on  demand.  He  therefore  makes  no  other  contract  than  that 
which  the  law  implies  in  every  case  of  a  mere  deposit  of  bills. 

Batlkt,  J.     This  instmment  contains  a  mere  acknowledgment  by  Huchison^ 

*6421  ^^^^  ^  holds  the  bills  for  *a  particular  purpose.     Ibmkins  v.  Ashhy  {c) 

^  is  in  point.     There  an  unstamped  paper  containing  an  acknowledgment 

by  the  defendant,  that  the  plaintifi*  had  deposited  money  in  his  hands,  was  held 

to  be  receivable  in  evidence, 

HoLsoTD  and  Littledals,  Js.,  concurred. 

Rule  refused. 

(a)  ft  B.  4-  C.  541. 

{h)  Thi§  case  has  since  been  disposed  of.    It  vras  as  follows : — 

Assumpsit,  in  consideration  that  the  plaintiff  would  retain  and  employ  defendant  as  his 
attorney,  and  would  deliver  to  the  defendant  a  certain  bill  of  exchange,  drawn  by  W,  Patt$r' 
nm  upon,  and  accepted  by,  Thoffttu  Harrison,  for  the  payment  of  300/.  at  six  months  alter 
the  date  thereof,  and  indorsed  by  one  Sir  JPaiii  Bagahot  to  the  plaintiff,  in  order  that  he,  the 
defendant,  might  recover  the  amount  of  the  said  bill  from  the  respective  paities  liable  to 
pay  the  same  to  the  plaintiff,  or  make  such  other  arrangement  for  the  benefit  of  the  plaintiff 
as  mi^bt  appear  to  him,  the  defendant,  in  his  professional  capacity,  reasonable  and  proper, 
defendant  undertook,  &c.  to  do  and  perform  his  duty  as  such  attorney,  and  to  use  and  em- 
ploy reasonable  and  proper  care  and  diligence  in  and  about  the  endeavouring  to  recover  the 
amount  of  the  bill,  and  to  re-deliver  the  bill  to  the  plaintiff.  Averment  of  the  delivery  of 
the  bill  to  the  defendant.  Breach,  that  he  did  not  use  reasonable  diligence  to  recover  the 
amount,  nor  nnake  any  arrangement  for  the  benefit  of  the  plaintiff,  nor  re-deliver  the  same. 
The  declaration  also  contained  a  count  charging  the  defendant  as  indorser  of  the  bill.  At 
the  trial  before  Lord  Tenterdtn,  C.  J.,  at  the  Middlesex  sittings  after  last  Trinity  term,  the 
plaintiff  gave  in  evidence  the  following  letter,  signed  by  the  defendant,  and  addressed  by 
nim  to  the  plaintiff: — <'  I  have  this  day  received  a  bill  of  exchange  for  300/.,  drawn  by  one 
Patterson  opon  Thomas  Harrison,  bearing  my  indorsement  and  the  indorsement  of  Sir  Paul 
Bag$hot,  which  /  kold,  as  your  attorney,  to  recover  the  value  of  from  tha  respective  parties, 
•r  to  make  such  other  arrangemeui  for  Your  benefit  as  may  appear  to  me,  in  mv  professional 
capacity,  reasonable  and  proper.  15th  Nov,  1825.''  It  was  contended  that  tnis  letter  was 
iot  receivable  in  evidence  for  ¥rant  of  a  stamp;  but  the  Lord  Chief  Justice  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff  on  the  count  on  the  bill.  A  mie  nisi  /or 
a  new  trial  was  obtained  by  Campbell  in  last  Michaelmas  term,  upon  the  ground  that  this 
paper  was  not  admissible  in  evidence  for  want  of  a  stamp;  and  that,  without  it,  there  was 
not  evidence  that  the  defendant  had  notice  of  the  dishonour,  so  as  to  entitle  the  plaintiff  to 
recover  on  the  count  on  the  bill. 

Sir  J.  Srarlett  and  Comyn  now  showed  cause.  This  paper  did  not  require  a  stamp ;  it 
was  a  mere  acknowledgment  of  the  purpose  for  which  the  defendant  received  the  bill,  and 
contained,  on  his  part,  no  other  contract  than  that  which  the  law  will  imply.  WatJtins  v. 
Bevlett  (I  Brod,  If  Bing,  1)  shows  that  it  did  not  require  an  agreement  stamp,  and  Tom- 
l-im  V.  Ashhy  (6  B.  j*  C,  541),  that  it  did  not  require  a  receipt  stamp.  They  also  cited 
Ckadmei  v.  Sills  (1  Ryan  4*  Moody,  15). 

Campbell  and  Patteson  contra.  This  instrument,  though  signed  only  by  one  of  the 
parties,  u  evidence  of  a  contract.  It  would  have  proved  the  contract  set  out  in  the  first 
count  of  the  declaration ;  and,  therefore,  required  a  stamp. 

Lord  Tentkroen,  C.  J.  I  am  clearly  of  opinion  that  this  paper  was  not  evidence  of  a 
contract  within  the  meaning  of  the  55  O,  3,  e,  184,  Sched.  Pt.  1.  It  was  a  mere  acknow* 
^edgment  of  the  duty  which  the  party  took  upon  himself  to  perform. 

Rule  discharged. 

(0  6  B.  4*  C.  541. 


Vol.  XIV. 


Doe  d.  Bvwater  v. 

RULE 

Jlilary  Ten 

BAB  great  expense  is  oAei 
Moks,  from  Belling  forih 
s  do  not  apply.  It  is  th 
is  term,  when  there  shall  b 
Bubsequeiil  pleadings,  those 
such  demurrer  relates  sha! 
r  parts  shutl  be  copied,  the 
either  as  between  parly  an 


<n  the  demise  of  JOHN 

lNdling,  w.  b.  c.  si 


meling  eUuwt  expression)  ■ 
in  the  preamble,  the  Court  wil 
>  view  or  the  whole  act,  it  iji 
Y  (hould  have  elTect. 
ground,  whore  a  lease  of  certi 
y  of  an  act  of  parliamenT,  in  wl 
,  in  caie  be  neglected  in  any  r 
lie  of  the  inbsbitanta  of  L.,  an 
act,  the  preamble  of  whicfa  re 
nil  of  L.  would  auitain  Kreat  . 
WBi  enacted,  fint,  thatltie  for 
ereby  altered  or  repealed),  ihoi 
to  and  depotited  at  C,  Qrat  a 

I.  B.  neglected  to  bring  the  ii 

rice  fixed  by  that  act,  his  intei 
I  the  preamble  did  not  recite 
ltd  as  a  repository  for  coali,  ai 
1 10,  yet  that  Ibe  intention  of  tl 
be  migbt  do  so  without  forfeit 

■HUT  to  recover  certain  mi 
and  Hunslet,  in  the  West 
tyletf,  J.,  nl  the  York  Sprii 
subject  to  the  opinion  ofthi 
lOk  Byuxzler  being  seised 
of  which  the  premises  in  < 
(gust  1753,  and  expressed 
I  auihoiity  and  direction  of 
Elizalielh  Byioaler  of  the  i 
!Bsed,  of  the  other  part,  in  ' 
1  thereinafter  reserved  and 
Uing,  his  executors,  admii 
:ranied,  demised,  and  lease 
parcels  of  land  in  the  inder 
be  recovered  in  this  actioi 
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meotriDed,  and  also  full  and  free  liberty,  power,  and  authority  to  him  C.  Brands 
ling,  his  executors,  &c.  to  make,  lay,  and  place  such  waggon- way  or  road, 
waggon-ways  or  roads  as  were  then  commonly  made  use  of  for  and  about  the 
coal-mines  and  coal-works  in  the  counties  of  Durham  and  Norifvumhet'landy 
and  such  branches  from  the  same  in,  upon,  over,  and  through  the  said  parcels 
of  ground  thereby  leased,  or  any  part  or  parts  thereof,  as  should  be  proper  and 
necessary  for  the  carriage  and  conveyance  of  cools  from  the  coal-mines  or  coal- 
works  of  him  C  Brandlings  within  the  manor  of  MiddkUm  or  elsewhere,  to 
Cataan  Close,  near  Leeds  Bridge  ;  which  said  place  called  Casson  Close^  was 
and  w  mentioned  in  the  said  act  of  parliament  of  the  31  G.  2,  as  a  coal-yard,  or 
repository  for  coals  to  be  brought  from  the  said  coal-mines  or  coal-works  for  the 
purposes  in  the  said  act  mentioned ;  and  also  full  and  free  liberty,  power,  and 
authority  for  him  C  Brandlings  his  executors,  &c.  by  and  with  workmen, 
servants,  horses,  and  carriages,  to  break,  cut,  dig,  and  remove  the  soil  of  any 
part  or  parts  of  the  said  closes  or  parcels  of  ground,  and  to  carry,  convey,  fix, 
lay,  and  place  wood,  timber,  iron  rails,  &c.  and  other  materials  unto,  in,  and 
upon  the  said  closes  or  parcels  of  ground,  or  any  part  or  parts  thereof;  and 
«g ....  also  to  cut  and  make  any  trench  or  trenches,  bridge  or  ^bridges,  and  to 

•I  do  all  other  acts  and  things  necessary  or  convenient,  as  well  for  the 
making,  laying,  and  placing  the  said  waggon-way  or  ways,  and  branches,  as 
for  the  repairing  and  keeping  the  same  in  good  order  from  time  to  time,  as  occa- 
sion should  require ;  and  also  full  liberty,  power,  and  authority  for  him  C.  Brand' 
lings  his  executors,  &c.  and  his  and  their  servants,  agents,  and  workmen,  and 
other  persons  by  him  and  them  employed,  to  go,  pass,  and  repass  in,  upon,  and 
along  the  waggon-way  or  ways,  and  branches  so  to  be  made  as  aforesaid,  with 
horses  or  other  beasts  of  burthen,  or  draught  waggons  and  othei^  carriages  loaden 
or  unloaden :  habendum  the  same  unto  C.  Brandlings  his  executors,  &c.  from 
the  1st  day  of  May  1758,  for  and  during  the  term  of  sixty  years,  fully  to  be 
complete  and  ended,  and  for  such  further  term  or  longer  time  as  the  said^  coal- 
works,  collieries,  or  coal-mines  then  belonging  to  him  C  Brandlings  or  any 
other  coal- works,  collieries,  or  coal-mines  whereof  or  wherein  he,  his  executors 
or  administrators,  should  during  such  term  of  years  be  seised,  possessed,  or  inter- 
ested,  within  the  manor  of  Middletans  or  elsewhere,  should  continue  to  be  used 
and  wrought ;  yielding  and  paying  therefore  yearly  and  every  year  during  the 
term  thereby  granted  for  the  said  waggon- way  or  ways,  and  the  liberty  and  pri- 
vilege of  making,  using,  and  continuing  the  same,  the  yearly  rent  of  2/.,  and  for 
the  rest  of  the  closes,  lands,  and  grounds  the  sum  of  11/.  The  lease  contained 
the  following  proviso :  "  Provided  also,  that  in  case  C  Brandlings  his  heirs, 
or  assigns,  shall  cease  and  leave  off  to  work  the  said  collieries  or  coal-works, 
or  the  same  shall  by  means  of  fire  or  water,  or  by  any  other  inevitable 
^6461  *^^^^^  ^^^^  or  become  incapable  to  be  wrought,  or  in  case  C  Brand- 

J  lings  or  any  other  owner  or  proprietor  thereof  for  the  time  being,  shall 
refuse  or  neglect  in  any  one  year  to  bring  or  cause  to  be  brought  to  the  reposi- 
tory or  coal-yard  aforesaid,  such  quantity  of  coals  (unless  prevented  by  fire, 
water,  or  other  inevitable  accident),  or  to  sell  and  dispose  thereof  at  such  rates 
fttid  prices,  and  for  such  purposes  as  in  and  by  the  sai^  act  of  parliament  is  in 
that  behalf  mentioned,  provided,  and  appointed ;  then  and  in  any  of  the  said 
cases,  it  shall  be  lawful  for  the  said  E.  Bywaters  her  heirs,  &c.  to  enter  into  and 
upon  the  premises  hereby  leased,  and  then  and  also  the  estate,  right,  title,  and 
privilege  of  him  C  Brandlings  his  executors,  &c.  of  and  in  the  same,  shall  \h 
that  case  and  from  thenceforth  cease,  determine,  and  be  void."  The  lease  also 
contained  a  covenant  by  the  lessee  for  the  payment  of  the  rents,  and  covenants 
by  the  lessor,  for  quiet  enjoyment  on  payment  of  the  rent  and  performance  of 
the  covenants,  conditions,  and  agreements  which  by  the  tenor,  purport,  and  true 
intent  and  meaning  of  the  said  act  of  parliament,  and  the  said  indenture,  wemto 
be  kept  on  the  part  of  the  lessee.  The  land  demised  consisted  of  four  acres,  or 
thereaboutab    R,  BytoaUr  died  aeiaed  in  fee  of  the  reversion  of  the  demised 
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ses  in  1760,  and  by  her  will  (after  a  devise  oP 
Jo/tn  Byteazer),  devised  the  reversion  to  her  coi 
urvived  the  testatrix,  and  died  seised  in  fee  or  the 
evised  the  reversion  to  his  brother,  /.  ByteaUr,  fo 
cease  of  his  said  brother  Jolm,  to  the  heirs  of  t 
'ohn,  Inwrully  to  be  begotten.  J,  Byuiater,  the  • 
other,  C.  ByKoter^  and  died  in  1824,  and  (he  le« 
eldest  son. 

Brandling,  the  lessee,  entered  into,  and  was  pi 
ses  under  the  lease  of  17SS,  and  C  J.  Brandling 
e  day  of  the  demise,  laid  in  the  ejectment,  and, 
encemeni  of  this  action,  had  succeeded  his  fathe 
r  of  the  collieriea  or  coal-works  menliooed  in  the 
her  defendants,  as  his  under-tenants,  was  in  pot 
ed.  The  term  of  sixty  years  mentioned  in  (he  I 
1818.  No  coals  whatever  have  been  brought  V 
in  Coison  Close,  mentioned  In  the  said  proviso,  sii 
n  Clox  ever  since  has  been,  and  is  now, disused  i 
illieries  have  been  ever  since,  and  still  are,  regular 
;idenl  either  from  fire  or  wa!er,  nor  any  other  ine 
I  the  coals  procured  from  the  collieries  from  bein 
ir  coal-yard  in  Casson  Close;  but  Mr,  Brandlit 
ntract  with  the  proprietors  of  Cauon  Ciose  by  s 
iOBB  thereof  for  a  valuable  consideration.  Up 
tUiig  delivered  at  the  repository  in  Casson  Cla 
Med  in  the  various  acts  of  parliament  ofSl  G.  8, 1 E 
3  G.  S,  c.  13  (a),  *and  sold  them  there  accordin| 

The31  G.Q,  entitled  "An  act  Tor  eatibiiihinf  afreeme 
Ung,  Eiq.  snil  other  person!,  proptietora  o(  land,  Tor  lay 
or  the  bstler  supplf  ing  the  town  and  neigfabourbood  of  1 
01  li,"  began  by  teciting,  that 

ritt  Braadtiug,  Em).  lord  of  the  minor  of  Middlftvn,  i 
and  proprietor  of  divers  coal-works,  minea,  veini,  and  le 
Ibe  uid  minor  of  JUt^'/ZuoH  and  placei  ailjacent  i  and  b 
ige  and  undeitake  to  furnish  and  supply  the  inhabitants  < 
I  quantity  of  coala  at  ■  certnin  price,  for  the  term  of  Bill 
day  ofJaniinrg  HUE,  and  for  such  furlber  term  or  1ong< 
them  ihould  continue  to  he  uaed  and  wroughtj  and  at  I 
y  and  convey,  or  cauje  to  be  carried  and  conveyed  from 
ny  year,  90,DDD  dozpn,  or  9^0,000  corves  of  coals  at  tb 
I  such  coals,  or  cause  the  lame  to  be  laid  up  and  depoaite< 
ilted  CniiDi  Chit,  near  the  ^real  bridge  at  Lttds,  in  t 
«d  at  the  rate  or  price  aforesaid,  unto  the  inhabitants  of  1 
:her  pertona  a«  should  purchase  the  same;  that  it  waa 
ne  coal-works  to  Ca>.<D>i  Cla^i,  in,  over,  and  through  divi 
parish  of  £>-aiJi,  which  belonged  to  and  were  the  estate  an< 
'eral  owners  and  occupiers  whereof  had  consented  and 
tiug,  his  executors,  he,  should  and  mi^ht  make  such  ri 
e  of  the  owners  and  proprietors  of  the  lands  and  grounds 
said  waggon-way  and  purpose*  thereinbefore  mentioned, 
ed  and  not  an  absolute  interest  and  property  therein.  an( 
i  to  aasute  to  the  said  Charln  Brandling  and  hii  assigns 
I,  liberties,  and  privileges  necessary  to  retider  the  said 
es  aforesaid,  without  the  aid  and  authority  of  an  act  of  p 
I,  that  it  should  be  lawful  for  the  laid  C.  Bmvdting,  bis 
!t  after  the  lit  Mag  1738,  to  make,  lay,  and  place  such  w 
id  such  branches,  tec.  as  ehould  be  proper  or  neceasa 
e  of  coali  with  horaes,  &e.  from  any  of  Ibe  said  coal-mir 
,  Brandling,  to  the  said  repository  or  coal-yard  in  Ca'ioi 
•vIliHg,  his  executors,  administrators,  or  assigns  should  II 
I  the  said  C.  Brandling,  hia  executors,  fte.  slrauld  and  mil 
joy  the  said  waggon-way  or  ways  and  branches,  and  all  anj 
Sei,  and  premises  thereby  (iren  and  granted  to  and  vest 
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of  those  acts.     Id  December  1816  he  discontinued  the  staith  in  Casson  Ciose^ 

*fi40l  "^^  made  a  new  repository  for  coals  at  a  *placc  adjoining  Casson  Close^ 

«'  and  has  ever  since  used  that  place  as  a  repository  for  couls,  instead  of 

the  said  1st  day  of  Jtfay,  for  and  during  the  term  of  sixty  years  from  thence  next  ensuing, 
and  loJljr  to  be  complete  and  ended ;  and  for  such  further  term  or  longer  time  as  the  said 
coal-works,  collieries,  or  coal-mines  then  helonging  to  him  C.  Bratidlivg,  or  any  other  coal- 
worb,  collieries,  or  coal-mines  whereof  or  wherein  he,  his  executors  or  administrators, 
should  during  the  said  term  of  years  or  longer  time  be  seised,  possessed,  or  interested  within 
the  said  manor  of  MiddUton  or  elsewhere,  should  continue  to  be  used  and  wrought,  he 
BraaMiHg  paying  the  stipulated  rent.  By  another  clause,  the  several  owners  and  pro- 
prietors of  the  lands  and  grounds  in  and  upon  which  such  ^"aggon-way  or  ways  should  b« 
made,  were  authorized  and  required  by  indenture  or  indentures  under  their  respective  hands 
aod  seals,  to  grant,  lease,  or  demise  such  of  the  several  fields,  lands,  wastes,  and  other 
grounds  so  belonging  to  them  respectively;  or  the  liberty  and  privileges  of  making,  laying, 
placinjT,  and  continuing  such  waggon- way  or  ways  in,  upon,  ana  ovei  the  same  re»pectively, 
unto  hiffi  C  Brandlingf  his  executors,  &c.  for  the  said  term  of  sixty  years  so  commencing 
St  aforesaid ;  and  for  such  further  term  or  longer  time  as  such  coal-works,  collieries,  or  coal- 
mioes  within  the  said  manor  of  Middleioti  or  elsewhere  as  aforesaid,  should  continue  to  be 
used  and  wrought.  The  act,  then,  after  declaring  that  the  indentures  should  be  enrolled  in 
the  register  office  at  Waltjftid^  in  YorAskire,  enacted,  that  the  said  grants,  leases,  and 
demises  so  made  as  aforesaid,  should  be  as  good,  valid,  and  effectual  in  law,  to  all  intents 
and  purposes,  as  if  the  persons  making  the  same  were  respectively  seised  in  fee-simple  of 
and  in  the  lands  and  grounds  thereof  respectively  to  be  granted,  leased,  or  demised. 

By  another  clause  it  was  provided,  that  in  case  C  Brandlings  his  heirs  or  assigns,  shoula 
cease  or  leave  off  to  work  the  said  collieries  or  coal-works  aforesaid,  or  the  same  should  fail, 
or  become  incapable  to  be  wrought,  by  fire,  water,  or  other  inevitable  accident ;  or  in  case 
the  said  C  Brandling  or  other  owner  for  the  time  being  should  refuse  or  neglect  in  any 
one  year,  to  bring  or  cause  to  be  brought  to  the  repository  or  coal-yard  aforesaid,  the  quan- 
tity of  dozens  of  corves  of  coal  thereinbefore  mentioned,  unless  prevented  by  fire,  water, 
or  other  inevitable  accident ;  or  shoOld  refuse  to  sell  the  same  when  brought  down  to  the 
said  coal-yard  for  the  use  of  the  inhabitants  of  i>s^«,  at  the  rates  or  price  before  mentioned, 
as  by  them  respectively  should  be  required,  then  in  either  of  the  said  cases  it  should  be 
lawful  for  the  owners  and  proprietors  of  the  several  lands  and  grounds  belonging  to  them 
respectively,  which  should  be  used  for  the  purpose  of  such  waggon -way  or  ways  as  aforesaid, 
to  enter  into  and  upon  the  several  lands  and  grounds  belonging  to  them  respectively,  which 
sfiould  be  used  and  employed  for  the  purpose  of  such  waggon-way  or  ways  as  aforesaid;  and 
then  also  all  the  estate,  right,  interest,  and  privilege  of  him  the  said  C.  BrafidHug,  his  exe- 
cutors, administrators,  or  assigns,  of  and  in  the  same,  should  in  that  case  and  from  thence- 
tonh  cease,  determine,  and  be  void. 

The  19  G.  3,  r.  11,  entitled  *'  An  act  for  rendering  more  beneficial  an  act  made  in  the  31st 
year  of  (7.  2,  entitled  <  An  act,'  (setting  out  the  title),  required  the  owner  of' the  colliery 
to  bring  480,000  corves  of  coals  to  Casson  Close  in  the  year,  and  empowered  him  to  sell 
th^  coals,  which  should  be  deposited  in  or  upon  the  said  repository  at  Casson  Close  afore- 
uid,  onto  the  inhabitants  of  Leflsy  or  to  such  other  persons  as  should  purchase  the  same, 
St  the  rate  and  price  of  Q^d,  per  corf,  anything  in  the  recited  act,  or  in  any  of  the  leases 
granted  in  pursuance  thereof,  to  the  contrary  notwithstanding ;  and  contained  a  proviso  foi 
re-entry,  similar  to  that  in  the  former  act. 

This  act  contained  a  clause  authorizing  the  owner  of  the  collieries  to  deliver  1000  dozen 
of  corves  of  coaU  quarterly  al  any  convenient  place  near  or  adjoining  to  the  said  waggon- 
^ay  within  the  borough  of  7>a/«,  between  the  said  coal-mines  and  the  said  repository  in 
CatsoM  Close  aforesaid,  aud  they  were  to  be  accounted  as  part  of  the  said  40,000  dozens  or 
4SO,000  corves,  which  the  owner  of  the  mines  was  to  bring  down,  or  cause  to  be  brought 
down,  to  the  said  repository  in  Casson  Close  aforesaid,  and  exposed  to  sale  there. 

The  33  G.  3  authorized  the  owner  of  the  coal-works  in  Middleton  to  sell  and  dispose  of 
bis  coals,  which  should  be  deposited  in  or  upon  the  said  repository  at  Casson  Close  afore- 
>aid,  to  the  inhabitants  of  Leeds,  at  the  price  of  139.  Id,  for  each  and  every  waggon  of  coals, 
snch  waggon  contaiuing  24  corves,  anything  in  the  said  recited  acts,  or  in  any  of  the  leases 
or  agreements  granted  in  pursuance  therpof,  to  the  contrary  notwithstanding,  and  enacted 
that  the  right  and  interest  of  C.  Brandling,  his  heirs,  &c.  in  the  said  leases,  should  riot 
cease  and  determine,  but  that  he  and  they  should  continue  to  have  the  same  interest  therein, 
although  the  coals  were  sold  at  13ji.  Id,  a  waggon-load  as  aforesaid;  and  it  contained  a 
clause  of  re-entry,  adapted  to  the  alteration  of  price.  It  also  {s.  7)  authorized  the  lessee  or 
owner  of  the  mines  to  deliver,  if  required  by  any  inhabitant  of  Leeds,  at  any  convenient 
place  or  places  near  or  adjoining  to  the  said  waggon-way  within  the  parish  of  Lseds^  be- 
tween the  said  coal-works  and  the  said  repository  in  Casson  Close  aforesaid,  any  number 
of  dozens  of  coals,  not  exceeding  twelve  waggons  or  26S  corves  of  coals  in  each  day. 

The 43  Gr.  3,  t,  12,  after  reciting  the  former  acts,  proceeded  as  follows:  "  And  whereas 
the  inhabitants  of  the  said  ti>wn  and  parish  of  Leeds  are  very  well  satisfied  and  c<  nvinced, 
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Oasson  C3ose,  and  has  supplied  at  the  new  repositoi 
there  the  (juantily  or  coala  prescribed  by  the  statute  o 
12.     The  new  reposiloiy  ia  about  half-way  between  C 

that  on  leeoant  af  the  idvanced  piice  of  labour,  ■nd  of  the  ma 
nid  coal-work*,  and  in  ibe  working  thereof,  and  that  a*  C.J. . 
owner  of  the  nid  coal-worka,  has  been  it  a  very  great  eipente 
the  raid  coal-work>,  and  in  making  and  laving  additional  wagg 
of  13a.  Id.  for  each  anil  every  waggon  or  eoali  eantaining  tt 
being  in  weight  about  210  poimdi,  and  in  measure  766D  «D 
demanded  and  taken  by  the  last  recited  act,  i*  not  an  adeqn 
demanded  and  taken  for  the  nid  coatt  ao  bioughtdown,  and  de 
at  CiuiDH  Clete ;  and  that  the  laid  price  ii  much  lower  than  tl 
at  all  other  coal-works  in  the  neighbourhood:  Anil  whereas, 
rate  of  (he  aaid  coals,  the  laid  C.  J.  Bratulling  thould  ditc 
waggon-waj  or  repository,  it  would  materially  injare  the  man 
and  jnriah  of  Ltuli,  and  be  a  cause  of  great  distreu  to  the 
wherea*  the  uid  C.  J.  Brarulliiig  cannot,  without  the  aid  and 
and  deliver  hii  said  coals  at  the  aaid  repoiitory  in  the  borongb 
rate  than  6^.  a  corf:  May  it  therefore  jilrase  your  MaJMty,  Ih 
it  enacted,  that  the  aaid  recited  acts,  and  all  and  every  the  lalei, 
penalties,  forfeitures,  rulei,  remedici,  directions,  paymenls,  pro 
things  whatioever  therein  contained  (except  such  pans  of  ll 
cxemptioni  from  alamp  duliet,  and  ai  arc  hereby  varied,  alien 
the  same  are  hereby  declared  to  be  in  full  force  and  eSvct  fron 
act,  during  the  continaanee  of  the  time  or  term  granted  by 
porpose  of  carrying  the  said  recited  acts  and  this  present  act  int 
and  amply  as  if  the  same  were  repealed  and  re-enacted  in  th* 

Sect.  2  enacts,  "That  it  shall  and  may  be  lawful  to  and  i 
hi*  e.iecutora,  administrators,  or  assigns,  or  any  owner. or  on'n< 
of  the  said  coal-work*  in  Middl'toH,  to  sell  and  dispose  of  hi 
be  deposited  and  laid  up  in  or  upon  the  taid  repository  at  Can 
othir  plart  mar  thtnte,  (a  ht  niid  at  a  nponlarf  for  roalt  ins. 
tani*  of  the  said  town  and  pa.ri*h  of  Litdi,  at  the  rate  and  prici 
waggon  of  coals,  such  waggon  containing  twenty-four  corvei,  f^ 
about  310  pounda,  and  in  measnre  7680  cubical  inches,  anythir 
in  any  of  the  leases  or  agreements  granted  in  purtuance  ther 
standing;  and  that  the  right  and  interest  of  C.  J.  Brandlint 
lease*  or  agreement*  ihall  not  cease  and  determine,  but  that  I 
have  the  same  inTeresC  therein,  although  the  aaid  coal*  are  soli 
16* .  a  wagEon-load  as  aforesaid." 

The  third  section  prohibited  the  sale  of  coals  brought  dow 
repository  at  Canaim  C/m*  aforesaid,  it  ih  anj  o(4«r  flart  i 
npository  far  taali  iaiitad  thirtaf,  to  any  person  but  an  inhab' 

The  fourth  section  rrijuired  Mr.  Brandling,  or  olber  own« 
down  to  the  said  repository  in  Couoh  Clan,  ar  to  i»u  other 
(U  a  ripotiiory  for  roali  iatttad  lAtrrtf,  six  ^ys  in  every  wee 
not  lees  than  ten  waggon*  ahould  be  Uid  down  at  the  said  repc 
thereto,  to  he  uied  as  a  repository  for  coats  instead  thereof. 

The  sixth  aection  enacted,  that  if  Mr.  Brandling,  or  otb 
should  lefuse  or  neglect  to  bring,  or  cause  to  be  brought  doK 
Cajtnn  C/SM,  or  to  .imA  alhn  plart  „tar  tktrHa,  lo  bt  utrd  ai , 
tktrtof,  the  aforesaid  daily  number  of  waegons  or  corves  of  coa 
manor  of  JHiitfi/Zxan,  unless  hindered  by  Rre,  water,  or  other  un 
refuse  to  sell  the  said  coals  when  so  brought  down  lo  the  aaid 
place  near  thereto,  to  be  used  as  a  repository  for  coal*  instead 
neglect  to  lay  down,  or  cause  to  be  laid  down,  at  the  said  repc 
near  therelo,  to  be  used  as  a  repository  for  coal*  instead  I 
inhabitanta  of  Liida,  at  16*.  per  waggon,  then,  and  in  every  t 
for  the  ownera  or  proprietors  of  the  several  landi  and  groiini 
any  waggon-way  or  ways  was  or  were  Uid  or  made  for  leadin 
works,  and  for  each  and  every  of  them,  to  enter  into  and  opon 
belonging  to  them  respectively,  which  should  he  useil  for  the  | 
or  ways  as  aforesaid,  and  then,  also,  all  the  estate,  right,  intei 
J.  Brandling,  his  heirs,  he.  of  and  in  the  same,  should,  intba 
cease,  determine,  and  be  void." 

Sect.  10  authorizes  justices  at  quarter  sessions  to  Hx  and  a 
to  be  demanded  and  taken  for  leading  and  carrying  away  coali 
from  any  other  place  near  thereto,  to  be  used  as  a  repository 
all  and  every  part  and  parts  of  the  said  town  and  pariah  of  Ln 
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^6511  ™^^^  *^  question,  and  upwards  of  100  yards  nearer  the  collieries,  and 

•■  further  from  the  town  than  the  old  one  was.     Mr.  Brandling  continued 

*fi521  ^^  ^^  ^^^  ^^^^  reserved  *by  the  lease  of  1758  to  John  Biju'cUer^  the 

■1  father  of  the  present  lessor  of  the  plaintiflT,  tilt  November  18:23,  and. 
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since  that  time,  to  the  lessor  of  the  plaintiff,  who,  upon  ''^its  being  ten* 
dered,  has  refused  to  receive  it.  The  lessor  of  the  plaintiif  gave  to  the 
deiendaat  C.  J,  Brandling  a  notice  to  quit,  which  expired  before  the  commence* 
inent  of  this  ejectment,  but  he  and  the  other  defendants  continue  to  hold,  claim* 
ing  uader  the  lease  of  1758  as  a  valid  and  continuing  lease. 

Brougham  for  the  plaintiff.  First,  the  lease  is  void  at  common  law  for  all 
the  term  beyond  sixty  years ;  for  a  lease  for  years  must  have  a  certain  be* 
ginDing  and  end,  Co.  Litt.  45  b, ;  Bac.  Abr,  Lease  (L) ;  Com.  Dtg,^  Estate 
(6  10).  (This  point  was  conceded  on  the  part  of  the  defendant.)  That  being 
•6541  ^'  ^^^  validity  of  *tho  lease,  for  any  term  beyond  sixty  years,  must 

-*  depend  upon  the  acts  of  parliament ;  it  is  a  mere  creature  of  the  legisla 
tare.  Now  the  first  act,  31  G.  2,  contains  a  proviso  that  in  case  the  owner  or 
proprietor  of  the  collieries  shall  refuse  or  neglect  in  any  one  year  to  bring,  or 
cause  to  be  brought  to  the  repository  or  coal-yard  aforesaid  (viz.  Casson  Close) 
the  specified  quantity  of  coals,  or  refuse  to  sell  the  same  at  the  stipulated  prices 
to  the  inhabitants  of  Leeds^  it  shall  be  lawful  for  the  owner  of  the  lands  used 
for  the  purpose  of  the  waggon-way  to  re-enter,  and  then  the  estate,  right,  and 
interest  of  C.  Brandling  in  the  same  shall  end  and  determine.  It  is  clear, 
therefore,  that  if  the  condition,  for  the  breach  of  which  the  lessors  by  the  said 
proviso  are  entitled  to  re-enter,  has  not  been  altered  by  the  subsequent  acts,  the 
lease  has  determined,  because  the  lessee  has  for  one  year  neglected  to  bring,  or 
cause  to  be  brought,  to  the  repository  at  Gossan  Close  the  specified  quantity  of 
coals.  By  the  subsequent  acts  of  the  19  6r.  3,  c.  11,  and  33  G.  3,  c.  86,  the 
condition  is  altered  as  to  the  price ;  the  lessee  is  authorized  to  receive  a  higher 
price  for  his  coals,  and  each  of  those  acts  contains  a  provision  that  the  right  and 
interest  of  the  said  owner  of  the  collieries,  &c.,  in  the  said  lease  shall  not  cease 
and  determine,  but  that  he  shall  continue  to  have  the  same  interest  therein, 
although  the  coals  are  sold  at  the  increased  price^  and  the  provisos  for  re* 
entry  in  those  acts  respectively  are  adapted  to  the  alteration  of  price.  But 
those  acts  do  not  authorize  the  lessee  to  deposit  the  coals  at  any  other 
place  than  Ccuson  Close;  and,  consequently,  the  depositing  them  at  any 
other  would  be  a  breach  of  the  condition  contained  in  the  original  act,  and 
•6551  *^^"^^  operate  as  a  forfeiture  of  the  lease.     The  only  question  is, 

^  Whether  the  legislature  has  by  the  last  act,  43  G.  3,  c.  12,  authorized 
the  lessee  to  change  the  place  of  deposit,  aad  enlarged  in  that  respect  the  condi- 
tion, for  the  breach  of  which  the  lease  was  to  become  void.  All  these  acts  having 
heen  passed  to  regulate  the  rights,  first,  of  the  owners  of  the  land  over  which 
the  waggon-ways  were  to  pass;  secondly,  of  the  inhabitants  of  Leeds;  and, 
thirdly,  of  Mr.  Brandlings  the  lessee  of  the  waggon- ways,  they  ought  to  be 
construed  as  one  act,  and  the  last  act,  the  43  G.  3,  must  be  read  as  if  all  the 
clauses  in  the  former  acts  were  repeated  in  it,  and  it  ought  to  be  construed,  as 
hetween  these  parties,  in  the  same  manner  as  a  private  conveyance,  according 
to  the  intention  of  the  parties.  The  preamble  recites  the  titles  of  the  three 
former  acts,  and  that  the  inhabitants  of  Leeds  were  satisfied  that  the  price 
allowed  to  be  demanded  was  not  an  adequate  price  for  the  coals  brought  down 
and  delivered  at  the  said  repository  at  Caisson  Close^  and  that  if,  on  account  of 
the  then  inadequate  price  of  the  coals,  Mr.  Brandling  should  discontinue  and 
give  up  the  said  waggon-way  or  repositori/^  it  would  be  a  cause  of  great  dis- 
tress to  the  inhabitants  in  general,  and  that  Mr.  Brandling  could  not  without 
the  authority  of  parliament,  sell  and  deliver  his  said  coals  at  tJie  said  repository 
in  Leeds,  at  any  higher  price  than  6W.  a  corf."  Now  in  this  recital  Casson 
OloK  is  again  mentioned  as  the  repository,  but  it  is  not  mentioned  that  any  m- 
convenienoe  had  arisen  from  its  being  the  repository,  or  that  there  w&«  any 
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intention  of  changing  it.     The  only  inconvenience  to  be  remedied  by  the  act, 
as  far  as  it  can  be  collected  from  this  recital »  *waa  the  inadequate  price  r#gcg 
paid  for  the  coals.     The  first  section  then  enacts,  **  that  the  said  recited  '- 
acts,  and  all  and  every  the  rates,  clauses,  powers,  agreements,  and  forfeitures, 
therein  contained,  shall  be,  and  the  same  are  hereby  declared  to  be  in  full  force 
and  effect,  as  fully,  largely,  and  amply  as  if  the  same  were  repeated  and  to 
enacted  in  the  body  of  this  present  act."     The  clauses  in  the  former  acts  which 
rendered  the  lease  void,  if  the  lessee  did  not  deposit  the  coals  at  Ckuson  CloUy 
must  be  considered  as  incorporated  in  this  act.     The  first  section,  therefore,  so 
far  from  showing  any  intention  to  relieve  the  lessee  from  the  condition  of  de> 
positing  the  coals  at  Casson  Close j  shows  the  contrary,  because  it  incorporates 
the  old  condition.     The  second  section  then  authorizes  the  lessee  to  sell  aod 
dispose  of  the  coals  deposited  upon  the  said  repository  at  Ckissan  CSose,  or  at  any 
other  place  near  thereto,  to  be  used  as  a  repository  for  coals  instead  thereof,  at 
a  price  higher  than  that  allowed  by  the  former  acts,  and  then  enacts  that  the 
right  and  interest  of  the  lessee  in  the  leases  shall  not  cease  and  determine,  but 
shall  continue,  although  the  coals  are  sold  at  the  increased  price.     This  cUuse 
in  express  terms  relieves  the  lessee  from  that  partof  the  condition  which  requires 
him  to  sell  the  coals  at  the  price  allowed  by  the  former  acts,  but  it  does  not 
relieve  him  from  the  other  part  of  the  condition,  which  requires  the  coals  to  be 
deposited  at   Casson  Close.    The  condition,  therefore,  as  far  as  respects  the 
place  of  deposit,  continues  in  force.     There  has  been  a  breach  of  it,  and  Ibe 
lease  has  been  thereby  forfeited.     Besides,  if,  as  between  these  parties,  this  act 
is  to  be  construed  as  a  private  conveyance,  the  clause  ^relieving  the  w^m^'j 
lessee  from  a  condition,  being  introduced  for  bis  benefit,  ought  to  be  ^ 
construed  most  strongly  against  him. 

The  Solicitor- General  for  the  defendant.  Although  the  act  of  the  43  G.  3 
might  have  been  expressed  in  much  clearer  terms  than  it  has  been,  still  there 
is  sufHcient  to  lead  to  the  conclusion  that  it  was  the  intention  of  the  legislature 
that  the  leases  which  had  been  nruide  under  the  first  act,  should  not  be  avoided 
by  breach  of  the  condition  contained  in  that  act,  but  that  a  new  conditioc 
should  be  substituted  in  the  place  of  the  former.  It  must  beconceded^  that  the 
lessee  having  neglected  to  deposit  h)S  coals  at  Casson  Close  for  one  year,  has 
committed  a  breach  of  the  condition  contained  in  the  first  act,  and  that  if  that 
condition  has  not  been  altered  by  the  subsequent  acts,  the  lease  has  thereby 
become  forfeited.  The  acts  of  the  19  G.  3,  and  33  G,  3,  have  altered  the  con- 
dition contained  in  the  first  act  as  far  as  respects  the  price  allowed  to  be  taken 
for  the  coals.  They  have  even  altered  the  condition  partially  in  respect  of  the 
place  of  deposit,  for  the  lessee  is  authorized  to  deliver  a  specified  quantity  at  a 
place  between  the  mines  and  the  repository  at  Casson  Close.  It  is  not  disputed 
that  this  was  a  valid  and  subsisting  lease  at  the  time  of  the  passing  of  the  act 
of  the  43  G.  3,  and  the  question  is.  Whether  that  act  has  not  relieved  the  lessee 
from  that  part  of  the  condition  which  required  him  to  deliver  his  coals  at  Oasson 
CSose.  It  is  entitled  an  act  for  amending  and  enlarging  the  powers  of  the 
several  former  acts,  and  it  recites  those  acts,  and  also,  among  other  things^  that 
if  on  account  of  the  then  inadequate  price  of  the  said  coals,  C  Brandling 
should  discontinue  *or  give  up  the  waggon- way  or  repository,  it  would  r#oea 
materially  injure  the  manufacturers  of  Leeds^  and  be  a  cause  of  great  *- 
distress  to  the  inhabitants  in  general.  If  the  construction  contended  for  on  the 
other  side  were  to  prevail,  it  will  be  in  the  power  of  the  ow^ners  of  the  lands 
over  which  the  waggon-way  passes,  to  make  it  impossible  for  the  owner  of  the 
collieries  to  carry  his  coals  to  Leeds^  and  the  inhabitants  of  that  town  will  be 
subjected  to  the  inconvenience  which  it  was  the  intention  of  the  legislature  to 
•prevent.  Such  a  construction  of  the  act  would  therefore  contravene  the  manifest 
Jind  declared  intention  of  the  legislature.  But  then  the  first  enactment  of  the 
43  G.  3  is  decisive  of  the  question ;  it  is,  "  that  the  said  recited  acts,  and  all 
and  every  the  clauses,  &g.  ^c.  therein  contained  shall  be  in  full  force  and  efibct». 
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as  fully,  largely^  and  amply  as  if  the  same  were  repeated  and  re*cnactcd  in  the 
body  of  thi!9  present  act."  The  act,  therefore,  of  the  43  G.  3,  is  to  be  inter- 
preted as  if  it  had  originally  conferred  on  the  owner  of  the  lands  over  which  the 
coals  were  to  be  carried,  the  power  of  granting  leases,  and  as  if  in  one  clause  it 
bad  required  that  the  leases  should  be  subject  to  a  condition  that  the  lessee 
should  deliver  the  coals  at  Gasson  Ctose^  and  in  another  clause,  that  it  should  be 
subject  to  a  condition  that  he  should  deliver  the  coals  at  Casson  Close,  or  some 
other  place  near  thereto.  Then,  in  order  to  ascertain  the  meaning  of  the  legis- 
lature, it  would  be  necessary  to  consider  together  not  only  the  two  clauses,  the 
ooc  containing  the  restrained  condition,  the  other  the  enlarged  condition,  but  the 
whole  of  the  act,  and  it  ought  to  be  construed  so  as  to  efibct  the  princi|>a)  object 
of  the  legislature,  which  was  to  secure  to  the  inhabitants  o^  Leeds  a  regulur  supply 
*fiS01  <^^<^<^'3f  ^i^^^  *with  that  view  it  would  be  necessary  to  give  effect  to  the  larger 
-■  condition,  and  to  consider  that  as  virtually  incorporated  in  the  lease.  If  the 
words  **  any  other  place  near  thereto,"  which  are  in  the  enacting  clauses  of  the 
statute,  had  been  in  the  preamble  also,  the  construction  of  the  act  would  not 
have  admitted  of  any  doubt,  but  those  words  in  the  enacting  clauses  cannot  be 
rejected  because  they  do  not  occur  in  the  preamble,  for  it  is  a  general  rule  in 
the  construction  of  acts  of  parliament,  that  particular  words  in  a  preamble  shall 
not  restrain  or  control  larger  words  in  the  enacting  clauses.  (Jasson  Close  is 
mentioned  in  the  subsequent  clauses  of  the  act  twenty  times,  and  wherever  it 
occurs,  it  is  always  followed  by  the  words  *'  or  other  place  near  thereto."  The 
sixth  section  enacts,  "  that  if  Mr.  B.y  or  other  owner  of  the  coals,  shall  refuse 
or  neglect  to  bring,  or  cause  to  be  brought  to  Casson  Closey  or  some  other  place 
Dear  thereto,  to  be  used  as  a  repository  for  coals  instead  thereof,  the  quantity 
of  coals  specified  (and  ader  mentioning  other  acts),  then  and  in  every  such  case 
it  shall  be  lawful  for  the  proprietors  of  the  lands  through  which  the  waggon-way 
\%  made,  to  enter."  By  that  clause  the  legislature  have  substituted  a  new  con- 
dition in  lieu  of  the  old  one,  and  this  new  condition  must  be  considered  as  incor- 
porated in  the  lease.  The  43  G.  3  contains  a  clause  by  which  the  magistrates 
are  authorized  to  fix  the  rate  of  carrying  coals  not  only  from  Casson  Close,  but 
from  other  places  near  to  the  said  repository.  That  shows  clearly  that  it  was 
the  intention  of  the  legislature  to  make  a  provision  perfectly  collateral  to  the 
interest  of  the  lessor  and  lessee,  namely,  for  the  interest  of  third  persons.  The 
argument  on  the  other  side  is  founded  on  tlie  supposition  that  CoMon  Close  was 
*8601  °^"^  ^^  ^^'^  ^^^  ^^^  ^^  ^'parliannent  as  a  repository  for  coals  for  the 
•1  benefit  of  the  lessors,  but  in  fact  it  was  so  named  for  the  benefit  of  the 
inhabitants  of  Leeds,  It  is  wholly  immaterial  to  the  lessors  whether  the  place 
of  repository  were  Casson  dose  or  any  other  place  near  to  it.  If  the  alteration 
of  the  place  of  repository  had  been  prejudicial  to  the  lessors,  that  would  have 
been  stated  in  the  case.  It  was  the  manifest  intention  of  the  legislature,  the 
state  of  the  circumstances  being  the  same,  that  there  should  be  a  right  of  way 
in  order  that  there  might  be  a  supply  of  coals  for  the  inhabitants  of  Leeds,  and 
such  a  construction  ought  to  be  put  upon  the  statute  as  will  effectuate  that 
intention. 

Lord  Tbntbsdbn,  C.  J.  The  question  in  this  case  depends  entirely  on  the 
construction  of  a  particular  act  of  parliament.  In  construing  acts  of  parliament 
we  are  to  look  not  only  at  the  language  of  the  preamble,  or  of  any 'particular 
clause,  but  at  the  language  of  the  whole  act.  And  if  we  find  in  the  preamble, 
or  in  any  particular  clause,  an  expression  not  so  large  and  extensive  in  its 
import  as  those  used  in  other  parts  of  the  act,  and  upon  a  view  of  the  whole  act 
we  can  collect,  from  the  more  large  and  extensive  expressions  used  in  other 
parts,  the  real  intention  of  the  legislature,  it  is  our  duty  to  give  effect  to  the 
larger  expressions,  notwithstanding  the  phrases  of  less  extensive  import  in  the 
preamble,  or  in  any  particular  clause.  The  lease  in  question  is  entirely  the 
creature  of  the  acts  of  parliament.  At  the  time  of  passing  the  first  act  the 
iegislature  had  before  them  Tas  appears  by  the  preamble),  firat,  the  inhabitants 
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lention  or  changing  it.  The  only  inconvenience  t 
tar  as  it  can  be  collected  from  (his  recital,  *waa  tl 
Ltd  for  the  couU.  The  first  section  then  enacts,  "  t 
U,  and  all  and  every  the  rateti,  clauses,  powers,  a 
erein  contained,  shall  be,  and  the  same  are  hereby 
id  etfect,  as  fully,  largely,  and  amply  as  if  the  si 
acted  in  ibe  body  of  this  present  act."  The  clause 
ndered  the  lease  ymd,  if  the  lessee  did  not  deposit  i 
list  be  considered  as  incorporated  in  this  act.  The 
r  from  showing  any  intention  to  relieve  the  lessee 
isiling  the  coals  at  Catamt  CloM,  shows  the  contrai 
e  old  condition.  The  second  section  then  aulhoriz 
aposeof  tbe  coals  deposited  upon  the  said  repository 
her  place  near  thereto,  to  be  used  as  a  repository  {i 
pries  higher  than  that  allowed  by  the  fonner  acts, 
;ht  and  interest  of  the  lessee  in  the  leases  shall  IM 
all  continue,  although  the  coals  are  sold  at  the  inci 
express  terms  relieves  the  lessee  from  that  part  of  tl 
m  to  sell  the  coals  at  the  price  allowed  by  the  I 
lieve  him  from  the  other  part  of  the  condition,  wh» 
posited  Bt  Caston  Clote.  The  condition,  ttwrefo 
ace  of  deposit,  continues  in  force.  There  has  bee 
ise  has  been  thereby  forfeited.  Besides,  if,  as  betv 
tu  be  construed  as  a  private  conveyance,  the  cli 
isee  from  n  condition,  being  introduced  lot  bis  b 
inslrued  most  strongly  against  him. 
The  Solicitor-Gtncfid  for  the  defendant.  Allhou 
ight  have  hesi  expressed  in  much  clearer  terms  tti 
sufficient  to  lead  to  the  coitclusion  that  it  was  the 
at  the  leases  which  had  been  made  under  the  first 
'  breach  of  the  condition  contained  in  that  act, 
ould  be  substituted  in  the  place  of  the  former.  It 
isee  having  neglected  to  deposit  his  coals  at  Como 
mmitled  a  breach  of  the  condition  oonlained  in  the 
ndition  has  not  been  altered  by  the  subsequent  ac 
come  forfeited.  The  acta  of  the  16  G.  3,  and  33  ( 
ion  contained  in  the  first  act  as  far  as  respects  the 
r  the  coals.  They  have  even  altered  the  condition 
ice  of  deposit,  for  the  lessee  is  authorized  to  delivei 
ice  between  the  mines  and  the  repoeitory  at  Ca$io* 
at  this  was  a  valid  and  subsisting  lease  at  the  lime 
the  43  G.  S,ond  the  question  is,  Wbelherthat  act 
un  that  paK  of  the  condition  which  required  him  lo  i 
(U«,  It  is  entitled  an  act  for  amending  and  eola 
veral  former  acts,  and  it  recites  those  acts,  and  else 
on  account  of  the  then  inadequate  price  of  the 
Quid  discontinue  *or  give  up  the  wnggon-way  or  r 
itcrially  injure  the  manufacturers  of  Leeds,  and  be 
itress  to  the  inhabitants  in  general.  If  the  constru 
ler  side  were  to  prevail,  it  will  be  in  the  power  ol 
ST  which  the  waggon<way  passes,  to  make  it  rmpo) 
llierles  to  carry  his  coals  to  Leedt,  and  tiie  inhabi 
bjected  to  the  inconvenience  which  it  was  the  inte 
sveni.  Such  a  construction  of  the  act  would  tberofoi 
a  declared  intention  of  the  legislature.  But  then  I 
G.  3  is  decisive  of  the  question ;  it  is,  "  that  the 
a  every  the  clauses,  &C.  4(c.  therein  contained  shall 
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as  fully,  largely 9  and  amply  as  if  the  same  were  repeated  and  re*cnactcd  in  the 
body  of  this  present  act."  The  act,  therefore,  of  the  43  Cr.  3,  is  to  be  inter- 
preted as  if  it  had  originally  conferred  on  the  owner  of  the  lands  over  which  the 
coals  were  to  be  carried,  the  power  of  granting  leases,  and  as  if  in  one  clause  it 
had  required  that  the  leases  should  be  subject  to  a  condition  that  the  lessee 
should  deliver  the  coals  at  CUsson  Ctose^  and  in  another  clause,  that  it  should  be 
subject  to  a  condition  that  he  should  deliver  the  coals  at  Casson  Close^  or  same 
otjir  place  near  thereto.  Then,  in  order  to  ascertain  the  meaning  of  the  legis- 
lature, it  would  be  necessary  to  consider  together  not  only  the  two  clauses,  the 
ooe  coatnining  the  restrained  condition,  the  other  the  enlarged  condition,  but  the 
whole  of  the  act,  and  it  ought  to  be  construed  so  as  to  effect  the  principal  object 
of  the  legislature,  which  was  to  secure  to  the  inhabitants  o£  Leeds  a  regular  supply 
*6'iOl  <>^c^S9&iicl  *with  that  view  it  would  be  necessary  to  give  effect  to  the  larger 
-1  condition,  and  to  consider  that  as  virtually  incorporated  in  the  lease.  If  the 
words  **  any  other  place  near  thereto,"  which  are  in  the  enacting  clauses  of  the 
statute,  had  been  in  the  preamble  also,  the  construction  of  the  act  would  not 
have  admitted  of  any  doubt,  but  those  words  in  the  enacting  clauses  cannot  be 
rejected  because  they  do  not  occur  in  the  preamble,  for  it  is  a  general  rule  in 
thie  construction  of  acts  of  parliament,  that  particular  words  in  a  preamble  shall 
not  restrain  or  control  larger  words  in  the  enacting  clauses.  Casson  Close  is 
mentioned  ia  the  subsequent  clauses  of  the  act  twenty  times,  and  wherever  it 
occurs,  it  is  always  followed  by  the  words  **  or  other  place  near  thereto."  The 
sixth  section  enacts,  *'  that  if  Mr.  B.^  or  other  owner  of  the  coals,  shall  refuse 
or  neglect  to  bring,  or  cause  to  be  brought  to  Ceuson  Close^  or  some  other  place 
near  thereto,  to  be  used  as  a  repository  for  coals  instead  thereof,  the  quantity 
of  coals  specified  (and  after  mentioning  other  acts),  then  and  in  every  such  case 
it  shall  be  lawful  for  the  proprietors  of  the  lands  through  which  the  waggon-way 
a  made,  to  enter."  By  that  clause  the  legislature  have  substituted  a  new  con- 
dition in  lieu  of  the  old  one,  and  this  new  condition  must  be  considered  as  incor- 
porated in  the  lease.  The  43  G,  3  contains  a  clause  by  which  the  magistrates 
are  authorized  to  fix  the  rate  of  carrying  coals  not  only  from  Casson  Close,  but 
from  other  places  near  to  the  said  repository.  That  shows  clearly  that  it  was 
the  intention  of  the  legislature  to  make  a  provision  perfectly  collateral  to  the 
interest  of  the  lessor  and  lessee,  namely,  for  the  interest  of  third  persons.  The 
ailment  on  the  other  side  is  founded  on  the  supposition  that  Casson  Close  was 
*6601  ^^'"^  ^^  ^^^  ^^^  ^^^  "^  ^parliament  as  a  repository  for  coals  for  the 
^  benefit  of  the  lessors,  but  in  fact  it  was  so  named  for  the  benefit  of  the 
inhabitants  of  Leeds,  It  is  wholly  immaterial  to  the  lessors  whether  the  place 
of  repository  were  Casson  Close  or  any  other  place  near  to  it.  If  the  alteration 
of  the  place  of  repository  had  been  prejudicial  to  the  lessors,  that  would  have 
been  stated  in  the  case.  It  was  the  manifest  intention  of  the  legislature,  the 
state  of  the  circumstances  being  the  same,  that  there  should  be  a  right  of  way 
in  order  that  there  might  be  a  supply  of  coals  for  the  inhabitants  of  Leeds,  and 
such  a  construction  ought  to  be  put  upon  the  statute  as  will  effectuate  that 
intention. 

Lord  Tbntbsden,  C.  J.  The  question  in  this  case  depends  entirely  on  the 
construction  of  a  particular  act  of  parliament.  In  construing  acts  of  parliament 
we  are  to  look  not  only  at  the  language  of  the  preamble,  or  of  any 'particular 
clause,  but  at  the  language  of  the  whole  act.  And  if  we  find  in  the  preamble, 
or  in  any  particular  clause,  an  expression  not  so  large  and  extensive  in  its 
import  as  those  used  in  other  parts  of  the  act,  and  upon  a  view  of  the  whole  act 
we  can  collect,  from  the  more  large  and  extensive  expressions  used  in  other 
parts,  the  real  intention  of  the  legislature,  it  is  our  duty  to  give  effect  to  the 
larger  expressions,  notwithstanding  the  phrases  of  less  extensive  import  in  the 
preamble,  or  in  any  particular  clause.  The  lease  in  question  is  entirely  the 
creature  of  the  acts  of  parliament.  At  the  time  of  passing  the  first  act  the 
legislature  had  before  them  Tas  appears  by  the  preamble),  first,  the  inhabitants 
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of  I^eds,  who  were  anxious  to  ob 
price;  secondly,  Mr.  ^Brandling,  thf 
was  willing  to  supply  ibero  with  a  qi 
who  could  nol  afford  to  supply  them  i 
ticular  line  of  road  by  which  he  mig 
and,  thirdly,  the  owners  of  certain  Ian 
of  Jjeeda,  The  owners  of  ihoee  lands 
had  made  certain  agreements  to  grant 
lands  over  which  his  coals  were  (o  be 
lands,  Tor  a  term  of  sixty  years,  and  i 
be  worked  Tor  the  supply  of  the  town  < 
parlies  before  them,  passed  an  act  to  < 
act,  aller  reciring  what  was  intended,  ■ 
ling  may  convey  his  coals  over  the  Is 
agreed  with  him  for  that  purpose.  T 
rily  to  do  this  (independently  of  any  li 
condition  (hat  he  should  convey  a  fi: 
them  at  a  specified  price.  The  clu 
authorizes  tite  owners  of  the  lund,  tiy 
and  seals,  to  grant,  lease,  or  demise  »i 
grounds  so  belonging  to  ll)emro(t[>cciiv< 
laying,  placing,  and  continuing  such  i 
respectively,  unto  him,  Diandlitig,  I 
sixty  years,  commencing  as  aforesiiitl, 
the  leases  shall  *be  as  vulid  ond  cllec 
■ame  were  respectively  seised  iri  fce-»l 
case  Brandling  shall  refuse  or  neglec 
<^oreaaid,  the  quantity  of  coals  requir 
same  at  the  specified  price,  the  ownen 
the  way  is  made,  may  re-enter,  and  tl 
mine,  and  be  void.  So  that  if  the  leai 
cesser  of  the  (erms,  the  owners  of  the  I 
the  proper  quantity  of  coals,  or  laid  tl 
a  right  by  authority  of  the  act  of  parii 
the  lease,  to  put  an  end  to  the  leases,  a 
found  that  the  quantity  of  coals  suppli 
tants  of  Leeds  required,  and  that  the  p 
adequate  remuneration  to  Mr.  Brandl 
that  if  he  (as  he  might  lawfully  do)d 
it  would  be  a  great  Inconvenience  to  t 
passed;  that  act  requires  him  toconvi 
bound  to  do  by  the  first  act,  and  aulhori 
to  Caaton  Close,  a  higher  price.  It  als) 
corves  ofcoals  (a  portion  of  the  entire  qi 
short  of  the  repository  at  Cauon  Close 
adapted  to  the  alteration  made  as  to  the  i 
and  interest  of  BrarirUing  in  the  lease: 
*be  shall  continue  to  have  the  snme  ir 
at  the  hijjher  prices.  The  33  G.  3  c 
to  the  alteration  of  price  allowed  by  tli 
3,  ader  reciting  the  several  former  act 
willing  to  pay  a  higher  price  for  the 
and  all  and  every  ihi-  rales,  clauses,  | 
matters  and  things  then^in  contained,  i 
to  be,  in  full  force  and  effect  from  and 
oominunnce  of  the  time  or  term  grante 
of  carrymg  the  said  recited  acU,  ana  ; 
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largely,  and  amply  as  if  the  same  were  repeated  and  re-enacted  in  the  body  of 
this  present  act.'*    The  clause  contained  in  the  former  acts,  by  which  the  lessor 
is  authorized  to  re-enter,  unless  the  coals  were  delivered  at  Oasson  Closer  would 
have  remained  in  full  force,  if  there  had  been  nothing  in  this  act  to  the  contrary ; 
but  by  the  second  section  it  is  enacted  *'  that  Brandling  may  sell  and  dispose 
of  the  coals  which  may  be  deposited  at  Oasson  Close^  or  at  any  oOier  place  near 
thereto^  which  may  be  used  as  a  repository  for  coals  instead  thereof,  to  tlie  in* 
itabitants  o^  Leeds^  at  the  price  of  16^.  per  waggon-load,  any  thing  in  the  said 
recited  acts,  or  in  any  of  them,  or  in  any  of  the  leases  or  agreements  granted 
in  pursuance  thereof,  to  the  contrary  notwithstanding;  and  that  the  right  and 
interest  of  Brandlingy  his  heirs,  &c.,  in  the  said  leases  or  agreements  shall  nut 
cease  and  determine,  but  that  he  and  they  shall  continue  to  have  the  same 
interest  therein,  although  the  said  coals  are  sold  at  the  said  sum  or  price  of  165. 
*6641  ^  waggon-load  '^as  aforesaid,^    This  clause   appears  to   have   been 
•*  transcribed  by  the  person  who  drew  the  act  from  the  former  acts,  but  he 
did  not  attend  to  the  alteration  introduced  by  the  act  43  G.  3.     The  words  **  as 
aforesaid,''  however,  show,  that  the  new  repository  was  to  be  in  the  place  of 
Casson  Close;  for  the  said  coals  which  Mr.  Brandling  is  allowed  to  sell  at  165. 
a  waggon,  are  coals  deposited  at  Casson  Close,  or  some  other  place  near  thereto, 
to  be  used  as  a  repository  instead  thereof,     Casson  Close  is  mentioned  frequently 
in  other  parts  of  the  act  as  a  repository,  and  wherever  it  is  so  mentioned  it  is 
invariably  followed  by  the  words  **or  any  other  place  near  thereto,  to  be  used 
as  a  repository  for  coals  instead  theretf"    In  the  clause  of  re-entry  in  this 
latter  act,  the  new  place  of  deposit  is  carefully  introduced  throughout.     It  is 
clear,  therefore,  that,  under  the  act  of  parliament,  there  could  be  no  re-entry  on 
the  ground  that  the  coals  were  deposited  at  the  new  place  of  deposit  substituted 
for  Casson  CXose;  and  if  that  be  so,  can  the  lessor  be  allowed  to  re-enter  for 
breach  of  the  covenant  contained  in  the  lease  ?  The  lease  is  the  creature  of  the 
legislature,  and  under  its  control.     The  clause  of  re-entry  contained  in  it,  was 
unnecessary,    for  the  legislature   had  in   the  first  instance  provided    lor  re- 
entry in  the  very  event  in  which  it  is  provided  for  by  the  lease,  and  they 
have  continued  to  provide  for  it,   with  the  necessary  variations,  from   that 
time.    A  clause  of  re-entry  was  properly  introduced   into  the  intermediate 
acts,  by  which  the  owner  of  the  mines  was  allowed  to   raise  the  price  of 
his  coals,  and  such  a  clause  was  necessary  in  this  act,  not  merely  by  reason  of 
the  alteration  of  price,  but,  also,  of  the  alteration  of  place  at  which  the  coals  were 
*6651  ^^  ^  deposited.     Taking  the  whole  of  these  acts  of  ^parliament  together, 
^  it  seems  to  me  perfectly  clear  that  the  legislature  did  intend  by  the  last 
act  to  control,  not  merely  the  clause  of  forfeiture  which  had  occurred  in  the 
former  acts,  but  the  clause  of  forfeiture  contained  in  the  lease ;  otherwise  this 
absurdity  would  follow,  that  a  proviso  for  re-entry  contained  in  a  lease  granted 
in  pursuance  of  an  act  of  parliament,  corresponding  with  the  proviso  (or  re-entry 
contained  in  that  act  of  parliament,  would  be  efRcient  afler  the  act  of  parliament 
had  ceased  to  be  in  force.     It  appears  to  me  impossible  to  put  on  this  act  a 
^instruction  which  will  produce  such  a  consequence.     I  am,  therefore,  of  opinion 
that  this  lease  has  not  been  forfeited,  and  that  judgment  must  be  entered  for  the 
derendant, 

Batlet,  J.  I  have  entertained  in  this  case  very  considerable  doubts  during 
the  course  of  the  argument,  and  those  doubts  were  not  removed  until  a  late 
P^nod.  It  is  incumbent  on  persons  who  obtain  acts  of  parliament  of  this 
^description,  to  express  the  object  they  have  in  view  in  plain  and  distinct  terms, 
'^he  recital  in  the  43  O,  3  imports  that  the  only  inconvenience  to  be  remedied 
by  that  act  was  the  inadequate  price  then  allowed  to  the  owner  of  the  collieries 
for  his  coals.  If  it  had  been  the  object  of  the  legislature  to  allow  him  in  future 
to  deposit  the  coals  at  any  other  place  than  Casson  C^ose,  I  should  have  ex- 
pected that  intention  to  have  Ijeen  disclosed  cither  in  the  preamble  or  in  some 
nnacting  clause,  and  in  terms  much  more  distinct  than  it  is  specified  in  the  second 


298    Doe  d.  Bywater  e.  Bbakdi 

of  Leed»,  who  were  aoxious  to  obtain  r 
price;  secondly,  Mr.  'BrantUing,  the  owner 
was  willing  to  supply  them  with  a  quantity  < 
who  could  not  afibrd  to  supply  them  at  that 
ticular  line  of  road  by  which  he  might  carrj 
and,  thirdly,  the  owners  or  certain  lands  lying 
of  Leeds.  The  owners  of  those  lands  (before 
had  made  certain  agreements  to  grant  to  Mr. 
lands  over  which  his  coals  were  to  be  conveyi 
lands,  for  a  term  of  sixty  years,  and  for  such 
be  worked  for  the  supply  of  the  town  oC  Zieedi 
parties  before  them,  passed  an  act  to  carry  tb 
act,  alter  reciting  what  was  intended,  enacts,  i 
ling  may  convey  his  coals  over  the  lands  and 
agreed  with  him  for  that  purpose.  The  legis 
rity  to  do  this  (independently  of  any  liberty  gi 
condition  tliat  he  should  convey  a  fixed  quu 
them  at  a  specified  price.  The  cluuse  un< 
authorizes  the  owners  of  the  lunil,  liy  Jn<JenIi 
and  seals,  to  grant,  leuijc,  or  denii:«  sucli  of  <l 

!;rounds  so  belonginglo  tl)em  respcciivc'y,  or  ill 
aying,  placing,  and  cooiinuing  such  waggon- 
respectively,  unto  him,  Bi'avdling,  bis  exec 
sixty  years,  commencing  as  aforesiiid,  and  by 
the  leases  shall  *be  as  vulid  and  dTectual  as 
same  were  respectively  seised  i'l  lce*simple. 
case  Brandling  shall  refuse  or  neglect  to  brit 
aforesaid,  the  quantity  of  coals  required  by  tl 
same  at  (he  specified  price,  the  owners  and  pt 
the  way  is  made,  may  re-enter,  and  that  the  I 
mine,  and  be  void.  So  that  if  the  leases  had 
cesser  of  the  terms,  the  owners  of  the  lands  (if 
the  proper  quantity  of  coals,  or  laid  them  at  I 
a  right  by  authority  of  the  act  of  paHi anient, 
the  lease,  to  put  an  end  to  the  leases,  and  resui 
found  that  the  quantity  of  coals  supplied  was  I 
tants  of  Leeds  required,  and  that  the  price  alio 
adequate  remuneration  to  Mr.  Brandling,  anc 
that  if  he  (as  he  might  lawfully  do)  discontim 
it  would  be  a  great  inconvenience  to  the  inhal 
passed  ;  that  act  requires  him  to  convey  a  lar 
IXMind  to  do  by  the  first  act,  and  authorizes  him 
to  GoMon  Cloir,  a  higher  price.  It  also  enable 
corves  ofcoals  (a  portion  ofthe  entire  quantity  i 
short  of  the  repository  at  Casson  Close ;  and  it 
adapted  to  the  alteration  made  as  (o  the  quantity 
and  intcTt^t  oC  Brandling  in  the  leases,  shall 
•he  shall  continue  to  have  the  same  interest,  i 
at  the  hi|;her  prices.  The  33  G.  S  contains 
to  the  alteration  of  price  allowed  fay  that  act. 
3,  afler  reciting  the  sevr-ml  former  acts,  and  I 
willing  to  pay  a  hip;her  price  for  the  coals,  e 
and  all  and  every  the  rates,  clauses,  powers, 
matters  and  things  therein  conlsined,  shall  be, 
to  be,  in  full  force  and  eBbcl  from  and  after  tl 
continuance  ofthe  time  or  term  granted  by  th 
of  caxrying  the  said  recited  acts,  and  :liis  pre 
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largely^  and  amply  as  if  the  same  were  repeated  and  re-enacted  in  the  body  of 
this  present  act."  The  clause  contained  in  the  former  acts,  by  which  the  lessor 
is  authorized  to  re-enter,  unless  the  coals  were  delivered  at  Oasson  Close^  would 
have  remained  in  full  force,  if  there  had  been  nothing  in  this  act  to  the  contrary ; 
but  by  the  second  section  it  is  enacted  *'  that  Brandling  may  sell  and  dispose 
of  the  coals  which  may  be  deposited  at  Oasson  dose,  or  cU  any  other  jUace  near 
thereto,  which  may  be  used  as  a  repository  for  coeds  instead  thereof  ,  to  the  in- 
itabitatUs  o{  Leeds,  at  the  price  of  16^.  per  waggon-load,  any  thing  in  the  said 
recited  acts,  or  in  any  of  them,  or  in  any  of  the  leases  or  agreements  granted 
in  pursuance  thereof,  to  the  contrary  notwithstanding ;  and  that  the  right  and 
interest  of  Brandling,  his  heirs,  &c.,  in  the  said  leases  or  agreements  shall  not 
cease  and  determine,  but  that  he  and  they  shall  continue  to  have  the  same 
interest  therein,  although  the  said  coals  are  sold  at  the  said  sum  or  price  of  10$. 
*6641  ^  waggon-load  "^as  aforesaid^^  This  clause  appears  to  have  been 
-■  transcribed  by  the  person  who  drew  the  act  from  the  former  acts,  but  he 
did  not  attend  to  the  alteration  introduced  by  the  act  43  G.  3.  The  words  *'  as 
aforesaid,"  however,  show,  that  the  new  repository  was  to  be  in  the  place  of 
Ouson  Close;  for  the  said  coals  which  Mr.  Brandling  is  allowed  to  sell  at  165. 
a  waggon,  are  coals  deposited  at  Casson  Close,  or  some  other  place  near  thereto, 
to  be  used  as  a  repository  instead  thereof  Casson  Close  is  mentioned  frequently 
in  other  parts  of  the  act  as  a  repository,  and  wherever  it  is  so  mentioned  it  is 
invariably  followed  by  the  words  **  or  any  other  place  near  thereto,  to  be  used 
as  a  repository  for  coals  instead  thereof P  In  the  clause  of  re-entry  in  this 
latter  act,  the  new  place  of  deposit  is  carefully  introduced  throughout.  It  is 
clear,  therefore,  that,  under  the  act  of  parliament,  there  could  be  no  re-entry  on 
the  ground  that  the  coals  were  deposited  at  the  new  place  of  deposit  substituted 
for  Casson  C^ose;  and  if  that  be  so,  can  the  lessor  be  allowed  to  re-enter  for 
breach  of  the  covenant  contained  in  the  lease  ?  The  lease  is  the  creature  of  the 
legislature,  and  under  its  control.  The  clause  of  re-entry  contained  in  it,  was 
unnecessary,  for  the  legislature  had  in  the  first  instance  provided  for  re- 
entry in  the  very  event  in  which  it  is  provided  for  by  the  lease,  and  they 
have  continued  to  provide  for  it,  with  the  necessary  variations,  from  that 
time.  A  clause  of  re-entry  was  properly  introduced  into  the  intermediate 
acts,  by  which  the  owner  of  the  mines  was  allowed  to  raise  the  price  of 
his  coals,  and  such  a  clause  was  necessary  in  this  act,  not  merely  by  reason  of 
the  alteration  of  price,  but,  also,  of  the  alteration  of  place  at  which  the  coals  were 
to  be  deposited.  Taking  the  whole  of  these  acts  of  ^parliament  together, 
seems  to  me  perfectly  clear  that  the  legislature  did  intend  by  the  last 
act  to  control,  not  merely  the  clause  of  forfeiture  which  had  occurred  in  the 
former  acts,  but  the  clause  of  forfeiture  contained  in  the  lease ;  otherwise  this 
absurdity  would  follow,  that  a  proviso  for  re-entry  contained  in  a  lease  granted 
in  pursuance  of  an  act  of  parliament,  corresponding  with  the  proviso  for  re-entry 
contained  in  that  act  of  parliament,  would  beefRcient  afler  the  act  of  parliament 
had  ceased  to  be  in  force.  It  appears  to  me  impossible  to  put  on  this  act  a 
construction  which  will  produce  such  a  consequence.  I  am,  therefore,  of  opinion 
that  this  lease  has  not  been  forfeited,  and  that  judgment  must  be  entered  for  the 
defendant. 

Batlkt,  J.  I  have  entertained  in  this  case  very  considerable  doubts  during 
the  course  of  the  argument,  and  those  doubts  were  not  removed  until  a  late 
period.  It  is  incumbent  on  persons  who  obtain  acts  of  parliament  of  this 
^description,  to  express  the  object  they  have  in  view  in  plain  and  distinct  terms. 
The  recital  in  the  43  O.  3  imports  that  the  only  inconvenience  to  be  remedied 
by  that  act  was  the  inadequate  price  then  allowed  to  the  owner  of  the  collieries 
lor  his  coals.  If  it  had  been  the  object  of  the  legislature  to  allow  him  in  future 
to  deposit  the  coals  at  any  other  place  than  Casson  dose,  I  should  have  ex- 
pected that  intention  to  have  been  disclosed  either  in  the  preamble  or  in  some 
ftnacting  clause,  and  in  terms  much  more  distinct  than  it  is  specified  in  the  second 
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se  tion.  I  should  have  expected  an  enactment  Iha 
hiasv  should  continue,  not  merely,  allKough  ihe  cot 
price,  but  although  the  coala  should  *be  deposited  at 
some  place  uear  thereto,  I  should  also  have  expec 
Btriction  on  the  lessee,  as  to  the  place  to  be  suWit 
CassoH  Close.  For  though  the  substituted  reposito 
Close,  the  alteratioD  may  subject  the  inhabitants  of  1 
It  seems  lo  me,  when  once  this  clause  had  passed 
could  hove  been  protected  only  by  the  proviso  in  tbi 
lord  the  power  of  continuing  Cassort  Close  as  the  re 
his  own  interest  (ror  to  him  it  «ould  be  quite  imme 
prolecting  the  interests  of  the  inhabitants  of  Leeds. 
lease  had  been  unconnected  with  the  first  act  of  pnr 
a  ntcre  creature  of  that  act,  and  liable  therefore  lo  b 

1  should  have  been  of  opinion  that  the  represenlativ 
had  u  right  lo  insist  that  the  lessee  had  no  power  of 
the  consent  of  the  lessor,  to  vary  the  proviso,  and  t 
varied  by  a  clause  in  a  private  act  of  parliament  e 
bigumjs  language,  and  that  the  language  used  in  th 
that  purpose.  But  the  short  ground  upon  which  n 
in  this  case  is  this :  This  lease  has  been  made  in  | 
liomcnt,  and  contains  a  proviso  for  re-entry,  framed 
act  of  parliament.  So  long  as  that  act  continued  to 
proviso  in  the  lease  could  have  no  operation  whatevc 
hod,  under  the  first  act  of  parliament,  exactly  the  si 
would  have  by  the  proviso  in  the  lease,  *The  pi 
which  is  made  under  the  powers  of  the  act  of  parlian 
and  independent  proviso,  but  dependent  upon  and  o 
in  that  act  of  parliament,  and  liable  virtually  to  be  r_ 

subsequent  act  of  parliament.  Now  the  Id  G.  3  varies  the  quantity  o 
required  to  be  delivered.     It  docs  not  leave  the  proviso  contained  in  the 

2  in  (brce  ns  to  the  qunnllty  which  had  been  required  to  be  delivered  by  II 
but  it  contains  one  entire  proviso  applicable  to  the  whole  quantity  to  be  de 
in  future,  and  then  when  an  additional  alteration  is  made  by  the  33  G.  9 
is  an  enactment  not  frnmed  in  the  usual  language  of  a  proviso,  but 

ing  in  every  particular  with  the  terms  of  the  proviso  contained  i. 
the  31  G.  2.  It  gives  to  the  lessor  a  right  of  re-entry,  not  merely 
neglects  to  deliver  the  additional  quantity  required  by  that  act,  but  il 
lo  deliver  the  entire  quantity  of  coals  required  to  be  delivered.     The 

3  contains  an  additional  proviso,  and  the  question  is.  Whether  that 
not,  to  all  intents  and  purposes,  obliterated  the  proviso  in  the  31  ( 
proviso  is,  "  (hat  it  shall  be  lawful  lo  Mr.  Brandling,  or  any  owner 
works,  to  sell  and  dispose  of  hie  coals  which  shall  be  deposited  in 
pository  at  Casson  Close  aforesaid,  or  at  any  other  place  near  th 
used  as  a  rppository  for  coals  instead  thereof."  I  have  looked  thro 
ferent  provisons  in  the  act  of  the  43  G.  3,  and  it  seems  to  me,  th 
the  contemplation  of  the  legislature  to  have  one  repository  only,  so  th 
Close  was  !o  be  the  repository,  it  was  lo  be  considered  as  such  no' 
20,000  dozens  of  corves,  but  for  the  50,000  "which  were  required  t 
deposited  under  the  last  act ;  and  if,  on  the  other  hand,  there  was  I 
a  new  repository,  it  was  to  be  a  new  repository  for  the  whole  quon 
there  is  a  proviso  applicable  to  the  whole  quantity.  By  that  provit 
may  re-enter  only  "in  case  the  quantity  has  not  btsn  deliveret 
Gose,  or  at  some  other  place  neJir  thereto,  to  be  used  as  a  reposv 
thereof."  I  am  tlierefore  inclined  lo  think  thai  there  ought  to  be  j 
nonsuit.  If  our  opinion  is  wronj;,  the  plaintiff  mny  bring  another 
put  the  facts  upon  the  record,  and  submit  the  case  to  the  decision  ol 
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HoLROTD,  J.  I  am  of  the  same  opinion.  I  think  that  it  was  intended  by 
the  second  section  of  the  43  G,  3,  that  if  in  a  particular  event  there  was  to  be 
&  substitution  of  another  place,  instead  of  Casson  Closc^  near  thereto,  it  should 
be  for  the  whole  quantity  of  coals  to  be  delivered ;  and  that,  notwithstanding  the 
proviso  for  re-entry  in  the  lease,  this  section  does  allow  a  substitution,  though  by 
the  provisions  for  re-entry  in  the  former  acts  of  parliament,  and  in  the  lease, 
such  a  substitution  would  have  been  a  forfeiture  of  the  lease.  This  section  per- 
mits such  a  substitution,  any  thing  in  the  former  acts  or  in  the  lease  to  the  con- 
trary notwithstanding ;  and  enacts,  '*  that  the  right  and  interest  of  the  lessee  in 
the  lease  shall  not  determine,  but  that  he  shall  continue  to  have  the  same 
interest  therein,  although  the  coals  are  sold  at  the  price  of  I6s,  a  waggon-load 
as  aforesaid."  The  words  '*  as  aforesaid  "  show  that  the  latter  part  of  the  section 
applies  to  coals  deposited  *'  at  Casson  dose^  or  any  other  place  near  thereto," 
*6B01  ^"^^>^u^^  ^  ^  repository  instead  of  Cktsson  Close,  It  seems,  ^therefore, 
^  to  allow  of  a  substitution  of  a  higher  price  for  a  smaller  one,  in  conse. 
quence  of  an  additional  quantity  of  coals  being  required,  and  likewise  a  substitu- 
tion of  one  place  for  another,  supposing  the  place  substituted  to  be  allowed  by 
this  clause  of  the  act.  I  therefore  think  that  the  defendant  is  entitled  to  the 
judgment  of  the  Court. 

LrrrLBDALE,  J.  I  have  not  been  present  during  the  whole  of  the  argument, 
but  I  was  present  at  the  former  one  (a),  and  having  heard  the  opinion  of  my 
Lord  and  learned  Brothers,  I  shall  only  say  that  I  entirely  concur  with  them 
that  the  judgment  ought  to  be  given  for  the  defendant. 

Judgment  for  the  defendant. 

{a)  The  case  was  previoasly  argued  before  three  of  the  Judges  of  thia  Court  during  theix 
littiogs  in  banc  after  Michaelmat  term. 


REX  V.  GOURLAY. 

A  commitment  of  an  insane  person,  under  the  39  &  40  G,  3,  e,  94,  «.  3,  is  not  a  commit- 
ment in  execution,  and  is  not,  therefore,  to  be  construed  with  the  same  strictness;  and, 
therefore,  a  warrant  stating  that  A,  B.  had  been  discovered  and  apprehended  under  cir- 
cumstances that  denoted  a  derangement  of  mind,  and  a  purpose  of  committing  some 
crime,  for  which,  if  committed,  he  would  be  liable  to  be  indicted,  to  wit,  an  assault, 
and  that  the  said  A,  B,  being  brought  before  the  justice,  he  committed  him,  was  held 
to  be  sufficient,  although  it  did  not  state  the  name  of  the  person  whom  the  prisoner 
iotended  to  assault;  and  it  did  not  appear  that  the  committing  magistrate  received  any 
evidence  on  oath. 

Thb  prisoner  was  committed  to  the  house  of  corredlion  for  the  county  of 
Middlesex^  by  the  following  warrant,  signed  by  a  magistrate  of  Middlesex : — 
**  Whereas  Robert  Gourkty  hath  been  discovered  and  apprehended  under  circum- 
stances that  denote  a  derangement  of  mind,  and  a  purpose  of  committing  a  crime 
*6701  (^^^^  ^^  ^^  ^^^  ^"  assault  and  breach  of  the  peace,  *for  which,  if  com- 
^  mitted,  he  would  be  liable  to  be  indicted ;  and  the  said  Robert  Gourlay 
being  brought  before  me,  one  of  the  justices  of  the  peace  for  the  said  county, 
and  it  appearing  to  me  that  I  ought  to  issue  a  warrant  for  committing  him  as  a 
dangerous  person  suspected  to  be  insane,  these  are  therefore  to  command  you 
uideach  of  you  to  receive  into  your  custody  the  body  of  the  said  Robert  Gourlay^ 
herewith  sent,  as  a  dangerous  person,  suspected  to  be  insane,  and  him  safely  to 
l^eep  in  your  custody,  until  he  shall  be  bailed  as  directed  by  the  statute  in  that 
case  made  and  provided,  or  until  he  shall  be  discharged  by  due  course  of  law ; 
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id  for  BO  doing  this  shall  be  your  sufficient  i 

3W  brought  into  Court  by  virtue  of  a  hnbeas  corpus, 

CamplieU  moved  that  he  miKhl  be  dischorged  out 
arrant  did  not  discloae,  with  sufficient  certainty,  the  cai 
:tcd  Dr.  Groenteit'a  case  (a),  to  show  that  the  cause 
5  certain ;  to  the  end  thdt  the  party  may  know  for  w 
e  may  regain  his  liberty ;  and  be  contended  that  thus 
immilment  in  execution,  for  the  party  might  be  confini 
.  commitment  in  execution  by  a  magistrate,  must  state 
jDvicted,  Merely  scttiDg  forth  that  he  was  cliurged  oi 
■sufficient,  Rex  v.  Ctx^r(b).  So  n  commitment  in  < 
Dgabond  under  ibe  statute  23  O.  9,  e.  38,  should  stall 
pprehended  with  the  implements  of  housebreaking  *i 
me  of  apprehension,  Jiex  v.  Broicn  (c).  This  comt\ 
dow  that  the  magistrate  heard  any  evidence  on  oath, 
ame  of  the  party  whom  the  prisoner  intended  to  assaul 
'ords  of  Ibe  act  of  parliament ;  but  that  is  not  sut&cien 
IB  commissioners  may  commit  the  bankrupt  or  other  | 
lem,  fnr  not  answering  lawful  questions  to  their  at 
xaminalions  connected  with  the  cause  of  commitmen 
'arrant  of  commit  meat,  so  as  to  present  on  the  face  of 
nd  immediately  to  the  consideration  of  the  Court  the  p 

Lord  Tbntebdbn,  C.  J.  The  statute  39  &  40  G.  3, 
lis  commitmeul  took  place,  enacts  as  follows: — "  And 
f  crimes  being  committed  by  persons  Insane,  if  any  perse 
pprehended  under  circumstances  that  denote  a  derangei 
ose  of  committing  some  crime,  for  which,  if  committed, 
idifled  ;  and  any  justice  before  whom  such  person  mu 
t  to  Issue  a  warrant  lor  committing  such  person  as  a  dai 
J  be  insane  ;  such  cause  of  commitment  beinij  plainly  t 
he  person  so  committed  shall  not  be  bailed,  except  by  I 
hall  be  the  justice  who  issued  such  warrant,  or  by  the  q 
f  the  judges  or  lord  chancellor,  lord  keeper  or  commiss 
!'he  commitment  authorized  by  this  *act  of  parliament 
t  is  not  a  t»)mmiiment  for  safe-custody,  in  order  the 
llerwards  he  brought  to  trial.     Nor  is  it  a  commilmer 

commitment  for  safe  custody,  in  order  to  secure  the 
hief  to  hia  Majesty's  subjects.     That  being  the  objc 
ught  not  to  receive  the  same  strict  construction  as  a  v 
las  been  contended,  that  the  warrenl  ought  to  have  sla 
on  whom  the  prisoner  showed  a  purpose  of  assaultii 
night  be  impossible  ;  as  for  instance  in  the  case  of  a 
xcitcment,  running  through  a  street  with  a  knife  or  a  sword  in  hit 
Qtending  to  murder  any  person  he  may  meet  with  ;  or  with  a  firebrani 
land,  intending  to  set* fire  to  any  house.     If,  therefore,  we  required  tl 
ertainly  in  this  as  in  other  cases,  we  might  render  the  provisions  of  iht 
arllantent  nugatory.      Then  it  is  said,  that  there  was  no  evidence  i 
efore  the  magistrate.     But  the  magistrate  stales  as  a  positive  fact,  t 
arty  was  discovered  and  apprehended  under  circumstances  which  br? 
rilhln  the  operation  of  the  act  of  parliament.     I  think  that  is  suflicieni 
0  be  observed,  loo,  that  this  statute  requires  a  greater  degree  of  cautie 
ised  in  taking  bail  than  is  required  in  ordinary  cases ;  for  it  must  be  Is 
wo  justices  (one  of  them  being  the  committing  justice),  or  the  quarter  ■ 
<r  a  judge.     This  shows  an  anxiety  on  the  part  of  the  legislature  that  i 
rho  has  been  once  detained  under  Ibis  statute  should  not  be  permitted 
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perly  to  go  at  large.  Upon  the  whole,  I  think  that  the  warrant  not  being  a 
wnrraot  of  commitment  in  execution  is  sufficiently  certain,  and  that  the  pri« 
^oner  must  be  remanded. 


*678]  Ex  parte  CHARLES  BAXTER.    Fa>.  7. 

Where  a  party,  broaght  before  commitsionera  of  bankrupt,  and  examined  by  them  with  a 
view  to  ascertain  whether  the  bankruptcy  had  been  concerted  between  him  and  the  bank- 
rupt, and  how  the  stock  of  the  latter  bad  been  disposed  of,  was  asked  with  what  intention 
he  believed  the  bankrupt  hdd  come  to  him  on  a  certain  day  before  the  docket  was 
itruck  f  to  which  be  answered,  that  he  did  not  know  the  bankrupt's  intention,  and  did  not 
koow  what  to  say  as  to  his  belief:  Held,  that  the  question  was  not  materiul,  and  that, 
therefore,  although  the  answer  misht  not  be  satisfactory,  the  commissioners  had  not 
authirity  to  commit  the  party. 

AscRBOLD  had  obtained  a  writ  of  habeas  corpus,  directed  to  the  keeper  of 
Newgate^  commanding  him  to  bring  up  the  body  of  Charles  Baxter^  for  the 
purpose  of  being  discharge  out  of  custody.  The  warrant  of  commitment,  on 
being  returned,  stated  that  a  commission  dated  the  29th  oC  November  1827,  had 
duly  issued  against  William  Baxter,  under  which  be  bad  been  declared  a 
bankrupt ;  and  that  Charles  Baxter^  the  brother  of  the  bankrupt,  was  duly  sum- 
moned to  appear,  and  did  appear  before  the  commissioners  to  be  examined.  It 
then  set  out  his  examination  in  form,  by  which  it  appeared  that  he  had  struck  a 
docket  against  William  Baxter,  that  about  a  week  before  the  docket  was  struck 
against  William  Baxter,  he,  Charles  Baxter,  bad  written  to  Crissing,  the  shop- 
man of  his  brother,  and  desired  him,  Gissing,  to  take  his  master^s  stock,  which 
was  done.  He  was  then  asked,  whether  his  brother  had  seen  him  at  Ipsurich,  or 
elsewhere,  between  the  time  of  his  writing  the  letter  to  Gissing,  and  the  day 
when  he  absconded  7  To  which  he  answered,  that  he  did  not  recollect,  but  that 
he  would  not  swear  that  he  had  not  seen  him  in  that  interval,  that  he  could  not 
possibly  say  whether  he  had  seen  him  between  those  times,  but  he  believed  he 
did  see  him  at  Ipsunch,  that  he  thought  he  was  at  Ipswich  with  his  own 
attorney,  Mr.  Marston,.  who  was,  also,  witness's  attorney,  and  who  lived  at 
Nonoich,  and  that  that  was  after  he  had  written  the  letter  to  Gissing,  and 
^6741  ^^^^  ^^  bankrupt  absconded.  The  ^warrant  then  set  out  the  follow- 
^  ing  questions  and  answers:  Q.  Why  did  you  not  state  this  at  first? 
A,  I  did  not  recollect  it. — Q.  You  are  requested  to  consider  that  last  answer,  as 
it  is  suspected  you  intended  to  withhold  that  fact ;  did  you  not  recollect  from  the 
first  that  he  had  been  over  to  you  at  Ipsunch  ?  A,  I  thought  you  meant  by 
himself. — Q.  Now  state  what  passed  in  that  interview  between  you  ?  A,  Mr. 
Marston  came  over  to  strike  the  docket.— The  question  was  repeated.  A, 
Nothing  of  importance  passed  between  myself  and  my  brother. — Q.  State  what 
did  pass  relative  to  his  circumstances,  whether  important  or  not  important,  in 
your  view  of  it,  state  the  whole  truth  ?  ji.  I  have  stated  that  the  attorney  came 
over  to  strike  the  docket. — Q.  You  are  requested  to  state  what  passed  between 
you  and  your  brother,  relative  to  his  circumstances  t  A.  Nothing. — Q.  You  have 
before  said  nothing  important ;  what  did  pass  1  A.  I  now  mean  to  say  that 
nothing  at  all  pas^d. — Q.  For  what  purpose  did  your  brother  then  come  over 
to  you  ?  I  suppose  to  drive  Mr.  Marston,  the  attorney,  to  Ipswich,  where  I 
lived. — Q.  Do  you  not  know  that  your  brother  did  go  from  Norwich  to  Ipswich^ 
with  Mr.  Marion^  to  you,  for  the  purpose  of  getting  you  to  strike  a  docket  7  A. 
Mr.  Marston  would  have  done  as  well  alone. — Q.  Have  you  any  other  answer 
to  give  to  that  question? — A.  No. — Q.  It  is  pointed  out  to  you  that  you  have 
not  answered  it;  have  you  any  other  to  give?    A.  No. — Q.  You  are  reouested 
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carefully  to  consider,  as  it  is  a  queslion  easil 
no  other  answer  ;  my  brother  might  have  ha 
with  mc. — The  qucsiion  was  repeated.  A. 
The  question  was  again  repealed.  A.  If  he  ' 
Q.  Do  you  not  believe  thai  your  brother 
Norwich  to  yoursclfat  Ipswich  to  get  you  t 
whether  he  did  or  not ;  I  do  not  know  his  ini 
asked  as  \a  your  knowledge,  but  your  beliel 
question  long  ago. — Q.  Answer  it  now  as 
what  to  nay. — Q.  Is  Ihut  ttte  only  answer 
Having  had  time  for  reflection,  have  you  a. 
DatioD  I  A.  No. — The  answers  not  being 
they  issued  the  warrant  in  question.  The 
Court, 

Sir  James  Scarlett  and  Arehbald  contetii 
because  it  appeared,  by  the  warrant  of  coti 
custody  for  giving  an  un  sal  is  factory  answi 
the  statute  6  C.  A,c.  Ifl.  ».  a3,  the  commii 
before  them  any  person  known  or  suspected  I 
rupt  in  his  posseiision,  or  who  is  supposed  U. 
person  whom  the  commiasionera  beheve  ca[ 
ing  any  act  of  bankruptcy  commiiied  by  hiir 
full  diaclosure  of  the  dealings  ofthe  banknifU 
eioiKrs  lo  examine  such  person  on  oath  coi 
or  estate  of  such  bankrupt,  nr  any  act  of 
milted, and  ifany  person  shall  refuse  to  ani 
by  the  commissioners,  ^touching  any  of  lli 
not  fully  answer,  to  the  salisfaciion  of  the  s 
lawful  questions,  they  may  commit  him. 
authorized  lo  commit,  if  there  be  an  unsatis 
The  questions,  lo  be  lawful,  must  be  touching 
of  the  bankrupt.  Here  the  question  was 
entertained  as  lo  the  inlenlion  of  his  broil 
could  not  have  any  relation  to  the  estate  of 

O.  Law  and  E.  Knight  contri.  The 
with  reference  lo  the  preceding  examinalic 
the  intent  was  material,  because  the  groun< 
the  next  question.  That  would  have  led  I 
which  passed  between  tbem,  and  that  was 
bankrupt's  affairs,  and  how,  and  in  what  m 
would  be  the  probable  topics  of  conversation 
commission. 

The  judgment  of  the  Court  was  now  del 
Lord  TKt»TKKDKi»,  C.  J.  Wb  have  met 
was  argued  before  us  yesterday.  It  is  im| 
amination,  withoul  seeing  Ihat  the  party  bn 
most  unwilling  to  make  lhat  full  and  fair  di 
of  their  enquiry-,  which  he  was  required  to  di 
parent  upon  all  the  questions  and  answers 
enquire  whether  the  final  question,  whereup 
a  nature  lo  warrant  that  proceeding.  The  i 
inlenlion  of  his  brother,  the  bankrupt,  in  < 
decide  as  to  the  sufGcieacy  or  insufficiency  c 
this  question  was  material  lo  the  duty  wl 
charge.  Their  object  being  to  ascertain  the 
zupt  at  that  tinte,  whether  the  bankruptcy  I 
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brodien,  and  the  manner  in  which  his  stock  had  been  disposed  of,  they  might 
have  put  various  other  questions  to  bring  them  to  the  same  conclusion,  nnd  such 
as  the  witness  might  have  been  more  reasonably  expected  to  answer,  than  a 
direct  question  as  to  intention  of  a  third  person  in  doing  a  certain  act.  The 
answer,  in  (act,  given  was,  that  he  did  not  know  whether  his  brother  did  or  did 
not  come  with  the  alleged  intention,  that  he  did  not  know  his  intention  in 
coming ;  and  then,  oo  his  being  pressed  to  answer  as  to  his  belief,  he  answered, 
he  did  not  know  what  to  say.  It  is  not  surprising  that  the  commissioners 
should  think  this  unsatisfactory,  their  object  being  to  obtain  a  full  disclosure  of 
all  that  the  witness  knew,  and  not  merely  to  rest  upon  an  examination  taken  as 
betweoa  party  and  party.  We  cannot,  however,  say  that  he  refused  to  answer  a 
material  question  so  as  to  justify  his  detentkMi  io  custody ;  and  the  consequenop 
is,  that  we  are  bound  to  discharge  him* 

Priaoner  discharged. 


•678]   •REX  V.  The  Justices  of  the  West  Riding  of  Yorkshire.   Feb.  7. 

Bf  t  local  act  certain  trustees  of  roads  were  author ized  to  make  an  order  for  stopping  np 
inrt  of  certain  old  highwavs,  and  a  right  of  appeal  was  given  to  any  person  or  persons 
who  might  be  aggrieved  by  the  making  of  any  such  order :  Held,  that  in  a  notice  of 
appeal  against  an  order  of  the  trustees  for  stopping  up  a  highway,  it  was  necessary  to 
state  that  the  party  intending  to  appeal  was  aggrieved  by  the  order. 

At  the  Midsummer  sessions  for  the  West  Riding  of  Yorkshire^  John  Hutch 
ituon  and  seven  other  persons  entered  an  appeal  against  the  confirmation  of  an 
order  made  by  certain  trustees  of  roads  (appointed  by  a  local  act  of  parliament) 
for  stopping  up,  as  useless  and  unnecessary,  part  of  a  public  highway  leading 
from  the  Tillage  of  Padsey^  in  the  West  Riding  of  the  county  of  York<,  through 
the  township  of  Farnleyy  towards  the  village  of  Gildersome  in  the  said  riding. 
The  appeal  was  given  by  the  following  clause :  '*  Be  it  enacted,  that  it  shall  be 
lawful  for  any  person  or  persons  who  may  he  aggrieved  by  the  making  of  any 
order,  hereby  authorized  for  stopping  up  and  discontinuing  the  respective  parts 
of  the  said  several  old  highways  or  roads,  or  any  of  them,  to  appeal  against  the 
nme  at  any  quarter  sessions  for  the  said  riding,  which  shall  be  held  within 
three  calendar  months  next  afler  the  making  of  the  said  order,  upon  giving  a 
notice  in  writing  of  such  appeal  duly  signed  by  him,  her,  or  them,  to  the  clerk 
to  the  trustees  for  the  time  being,  at  least  fourteen  clear  days  before  such  quar« 
ter  sessions,  and  the  justices  assembled  at  such  quarter  sessions  are  hereby 
authorized,  upon  due  proof  before  them  upon  oath  by  the  appellant  or  appellants  of 
such  notice  having  been  regularly  given  by  him,  her,  or  them  as  aforesaid,  to  hear 
and  deteraiine  the  said  appeal.'*  In  the  notice  it  was  stated  that  the  undersigned 
(the  appellants)  being  inhabitants  of  the  townships  of  Fadsey  and  Gilrlersome^ 
in  the  West  Riding  of  Yorkshire^  intended  to  appeal  against  the  confirmation 
*6791  ^^  ^^  order,  &c. ;  but  *it  was  not  stated  that  the  parties  intending  to 
-*  appeal  were  aggrieved  by  the  order.  The  court  of  quarter  sessions  he'd 
the  notice  to  be  insufRcieDt,  and  refused  to  hear  the  appeal.  A  rule  nisi  for  a 
i^vukunus,  commanding  the  justices  to  cause  continuances  to  be  entered,  and 
to  hear  and  determine  the  merits  of  the  appeal  at  the  next  quarter  sessions,  had 
Iweo  obtained  upon  an  affidavit,  by  which  it  appeared  that  the  appellants  were 
•ggriered  by  the  order. 

The  SoUeitor^Oeneral  and  Alderson  on  a  former  day  in  this  term  showed 
cause.   Rex  v.  The  Justices  cf  Essex  (a)  is  an  authority  to  show,  that  in  a  notice 

(a)  0  ir.  4-  C.  431. 
Vol.  XIV.— 89  8  C  • 
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of  appeal  againsl  an  order  for  ato| 
the  nppclluni  must  be  stated  to  be 
the  riglil  of  appeal  to  the  party  ag 
in  poinl. 

Sir  Jamxi  ScartOl  and  Blackh 
thai  tlic  oppellaDts  were  parlies  a 
case  diflers  (torn  The  King  v.  2 
present  application  is  to  have  ibald 
in  the  profession  before  that  decisi 
party  appealing  to  show,  at  the  I 
was  not  necessary  to  state  that  id 
require  the  grounds  of  the  appeal 
npjjeilaiit  should  give  a  notice  in  i 
any  precise  fomi  for  the  notice,  •( 
manner  the  parties  are  aggrieved. 
the  fact  generally,  that  they  are  t 
of  the  notice,  that  the  appellants  ' 
ping  up  of  a  road  leading  from  JPti 
the  inhabitants  of  Fadaey, 

Lord  TENTBBDBn,  C.  J.  1  ce 
of  The  King  v.  The  Juiticet  cf . 
in  that  case,  we  ought  now  to  coi 
before  we  deliver  our  judgment. 

Lord  Te^tebdbh,  C.  J„  now  > 
The  ohjccliun  to  the  notice  of 
that  the  parliea  appealing  were  aj 
objection  The  King  v.  The  JuU 
eidered  that  decision,  and  if  it  ha 
been  ready  now  to  correct  it.  Bi 
if  the  question  had  now  arisen  fo] 
decide,  that  the  purty  appealing  ag 
on  the  face  of  his  notice,  show  th 
act  of  parliament,  it  is  lawful  for 
order  for  stopping  up  a  road,  to  a 
in  writing  of  surh  appeal,  fourteer 
meaning  of  that  is,  Ih^t  the  'party 
sustained  an  injury  by  the  makinj 
damns  must,  therefore,  be  dischai 


(a)  SB.  4  C.  431. 


BEX  «.  The 

A  iMtica  of  ippml  icainst  oTtr>«er't  i 
try  hia  app«al  R°amKt  the  Rrcnimts 
forth,  and  thvn  upreiryinK  thn.ilem* 
tion  which  he  inlendeil  to  make  to  < 
not  ilated  (hat  Iha  party  intrading 
party  aggrieved. 

On  th«  Snh  of  jHni  1827,  Tliomai 
try,  at  the  July  seniLoni  for  the  tountj 
ehurchw«rifpii!  and  overseera  of  St.  J>f 
entered  and  re«pited  at  the  April  •nsi( 
that  at  the  neit  general  quarter  icaiioni 
try  my  appeal  against  the  airrounti  ma 
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Martk  last,  and  by  jou  or  one  of  joa  tworn  to,  and  allowed  by,  &e.  two  iasticei,  on  tbe 
4th  of  Ayrii  instant ;  and  which  said  appeal  was  entered  and  respited  at  the  last  general 
quarter  seasioos  held  for  the  said  county,  on  the  grounds  and  for  the  reasons  hereinaAer  set 
forth,  tkat  is  to  say."  The  items  in  the  accounts,  against  which  he  intended  to  appeal, 
were  then  specified,  as  well  as  the  several  objections  which  he  intended  to  make  to  each 
item;  and  those  objections  were,  that  tbe  charges  were  unlawful,  and  ought  not  to  be  allow- 
ed in  the  aceonnta;  but  it  was  not  stated  that  he  was  a  pertv  aggrieved,  and  the  justices 
upon  that  ground  refused  to  hear  the  appeal.  A  rale  nisi  having  been  obtained  for  a  man- 
damus, commanding  the  justices  to  cause  continuances  to  the  next  sessions  to  be  entered, 
and  to  hear  and  determine  the  merits  of  the  appeal. 

Sir  James  Srarieu,  Cabbdl^  and  Btev  showed  cause.  This  case  must  be  governed  by 
7^  King  V.  Tlu  Justices  of  Essex  (5  B,  if  C,  431),  and  Rex  v.  The  Justices  of  the  Went 
Riding  of  Yorkshire,  The  43  Bliz*  c,  2,  e.  6,  gives  the  right  of  appeal  *'  to  any  person  or 
persons  who  shall  find  themselves  grieved  with  any  sees  or  tax,  or  other  act  done  by  the 
churchwardens  and  other  persons.*'  That  statute,  therefore,  only  gives  the  right  of  appeal  to 
a  party  aggrieved.  The  17  G,  2,  c,  38,  s.  4,  gives  the  right  of  appeal  against  any  rate  or 
assessment  either  to  any  person  who  shall  find  himself  aggrieved,  or  to  any  person  having  any 
material  objection  to  the  rate,  upon  the  grounds  therein  specified ;  or  in  the  case  of  overseers' 
accounts  to  any  person  having  any  material  objection  to  the  said  aeeountsy  upon  giving  reason- 
able notice.  In  order  to  entitle  a  party  to  appeal  under  this  statute,  he  must  either  be  a  person 
aggrieved  by  a  rate,  or  a  party  having  an  objection  to  the  rate  or  accounts.  It  must  have 
*6821  ^"  ^^  intention  of  the  *legislature  to  give  a  right  of  appeal,  not  to  every  person 
^  who  was  capable  of  pointing  out  objections  to  the  accounts  of  the  overseers,  but  to 
tlioie  only  who  had  an  interest  that  the  parish  funds  should  be  properly  applied.  In  Rex 
V.  Cottitiifham  (6  T.  R.  20),  an  inclosure  act  directed  that  the  public  roads  to  be  set  out  by 
the  commissioners  should  be  repaired  in  such  manner  as  other  public  roads  are  by  law  to 
be  repaired ;  and  that  the  private  roads  should  be  repaired  by  such  person  or  persons  as 
they  should  award.  The  words,  person  or  persons^  were  held  to  be  confined  to  those  per- 
sons who  had  an  interest  in  the  inclosure.  So,  though  the  highway  act  directs  that  every 
jiutiee  may  make  presentment,  upon  information  upon  oath  to  him  given  by  any  surveyor 
of  the  highways ;  yet  the  words,  a»p  surveyor ^  have  been  held  to  be  confined  to  the  sur- 
veyor of  the  district.  Rex  v.  Fylingtlales,  (7  B.  4*  C.  438.)  Then,  if  the  right  of  appeal  is 
confined  to  those  persons  who  have  any  interest  in  the  proper  application  of  the  parish  funds, 
it  is  necessary  for  a  party  intending  to  appeal  to  show,  by  his  notice,  that  he  is  a  person 
who  has  such  an  interest.  He  may  show  this  either  by  stating  that  he  is  a  rated  inhabitant 
of  the  parish,  or  that  he  finds  himself  aggrieved  in  consequence  of  such  a  sum  being  charged 
in  the  accounts.  But  in  this  case,  he  merely  states  that  he  intends  to  appeal,  on  the  grouml 
tint  particular  charges  are  unlawful,  and  ought  not  to  be  allowed.  If  that  were  sufficient, 
a  mere  stranger,  wIk>  had  no  interest  in  the  funds  of  the  iwrish,  but  who  was  capable  of 
pointing  out  objections,  might  appeal.  The  41  (?.  3,  e,  23,  s,  4,  requires  that  all  notices  of 
appeal  against  rates  or  overseers'  accounts  shall  be  specified  in  writing,  and  it  makes  no 
alteration  as  to  the  persons  entitled  to  appeal. 

Lord  TcRTBaDBN,  C.  J.  I  think  the  rule  for  the  mandamus  on^ht  to  be  made  absolute. 
It  has  been  contended,  that  the  principle  of  the  decision  upon  the  highway  act  is  applicable 
to  this  case,  and,  therefore,  that  the  notice  of  appeal  was  insuflicient,  because  it  was  not 
therein  alleged  that  the  appellant  was  a  party  aggrieved.  But  the  language  of  the  act  of 
parliament,  which  gives  the  right  of  appeal  in  this  ease,  is  very  different  from  the  language 
used  in  the  act  which  gave  the  right  of  appeal  in  the  former  case.  The  statute  55  G.  3,  c 
&S,  «.  3  (which  relates  to  the  highways),  gave  the  right  of  appeal  against  an  order  for  stop- 
ping up  a  highway  to  any  party  aggrieved ;  and  as  the  stopping  up  or  diverting  of  a  high- 
way might  in  some  degree  be  considered  to  aggrieve  all  his  majesty's  subjects,  we  thought 
that  (as  the  statute  had  not  given  the  right  of  appeal  to  all  persons,  but  to  those  persons 
Mly  who  had  sustained  an  injury)  the  legislature  intended  to  confer  that  privilege  upon 
those  person  only  who  had  sustained  some  special  and  particular  injury ;  and,  therefore, 
^  it  was  neeeaaary  to  allege  on  the  free  of  the  notice,  that  the  party  intending  to  appeal 
^  HSri^v^  i  but  the  Ungoage  of  the  17  G.  2,  c.  38, «.  4,  which  gives  the  right  of  appeal 
*gunst  overseers'  accounts,  is  very  diflerent.  It  is  in  the  alternative,  and  gives  a  right  of 
Appeal  to  a  party  aggrieved  by  a  rate,  or  to  a  person  having  any  material  objection  to  it  on 
*6831  I^rticular  ^grounds,  or  to  a  person  having  any  material  objection  to  the  overseer's 
^  accounts.  The  fourth  section  of  that  statute  enacts, ''  that  in  case  any  person  or  per- 
*ons  shall  find  him,  her,  or  themselves  aggrieved  by  any  rate  or  assessment,  made  for  the 
relief  of  the  poor,"  so  far  the  statute  gives  the  appeal  to  « the  party  aggrieved ;"  but  then 
those  words  are  dropped,  and  it  goes  on :  "  Or  shall  have  any  material  objection  to  any  pex 
son  or  peisons  being  put  on  or  left  out  of  such  rate  or  assessment,  or  to  the  sum  charged  on 


I  ^7  persons  therein;  or  shall  have  any  material  objection  to  such  account  as  aforesaid,  &c.  it 
shall  he  lawful  for  such  person  in  any  of  the  cases  aforesaid  to  appeal."  This  statute,  there- 
fore,  gives  the  right  of  appeal  in  the  case  of  overseers'  accounts,  to  any  person  having  a 
materhil  objection  to  those  accounU.  The  statute  41  G,  3,  e,  23,  makes  no  alteration  in 
the  lawaa  to  the  persons  entitled  to  appeal,  but  merely  requires  that  all  notices  shall  be  in 
^ting,  and  shall  specify  the  grounds  of  objection.    Now,  in  this  ease  the  perwn  giving  tlie 
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notica  of  ■pfmil,  Mfi  in  hii  notica, 
IhaD  proccedi  to  ipeciry  tbiMe  objic 
hai,  thererorc,  brought  biroielf  with 
IT  G.  3,  c.  38,  t.  i.  If  it  (bould  tai 
Mwioiu  n»y  refute  to  bear  him.  T 
IbU. 

TatHUeH,  Jtnmf,  and  RagtrM,  Wc 


An  BttOTUr  Miiiil  bj  latitat,  and  nc 
Ilu 

Tbb  plainlifl*  in  this  case  wi 
Bltachment  of  privilege.  The 
changed  it  to  Cumberland,  oa 
arose  there.  A  rule  nisi  was  o\ 
that  the  plaintifi*,  being  an  atlon 

Aldtritm  showed  cause,  and 
attorney  he  could  not  insist  upo 

•The  SolicUor'Genercd,  com 
waive  his  privilege  to  lay  the  v 
suing  by  attachment  of  privilege 

TV/-  Curiam.  Where  an  atl 
officer  of  the  court,  the  procee< 
of  practice.  The  rule  for  brii: 
charged. 


TILL  and  another,  Assigm 


A  SMond  cammiMion  itsiied  again*! 
or,  ii  a  nutlitjp ;  and  whers  a  banki 
iiined  under  luch  circumitaneei: 
cualody,  altbou^h  the  debt  far  whi 
of  tint  c< 


Tkii  was  an  action  of  sssum 
his  bankruptcy.  The  defendnn 
not  be  discharged  out  ofcustodj 
tained  his  certificats  under  a  coi 
the  debt  for  which  the  action  wi 
the  affidavils,  that  in  1816,  Wi. 
and  assignees  chosen,  but  the  dc 
1918  he  commenced  trade  agaii 
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and,  in  1827,  a  second  cominission  was  awarded  and  issued  against  Wilson^ 
under  which  be  obtained  his  certiticate. 

The  Soiicitor' General  and  Oiilty  showed  cause.     The  second  commission 
*6351  ^^^'^S  issued  against  the  bankrupt*  before  he  got  his  certificate  under  the 

^  first  (that  having  been  in  l^al  operation),  is  wholly  void.  The  statute 
6  G,  4,  c,  16,  leaves  the  law  as  to  this  question  unaltered.  Section  2  enacts, 
*'  that  all  persons,  who  either  for  themselves,  or  as  agents  or  factors  for  others, 
seek  their  livelihood  by  buying  and  selling,  or  by  buying  and  letting  for  hire, 
or  by  the  workmanship  of  goods  or  commodities,  shall  be  deemed  traders^  and 
liable  to  become  bankrupts."  Now,  before  that  statute,  it  had  been  held  that, 
as  all  the  property  of  the  bankrupt  vested  by  the  assignment  in  the  assignees 
uader  the  first  commission,  he  was  incapable  of  trading,  and  that  the  subse* 
queotly  acquired  property  being  afiected  by  the  assignment,  and  vesting  in  his 
assignees,  there  was  nothing  to  pass  under  a  second  commission,  and,  therefore, 
it  was  inoperative.  Ex  parte  Froudfoot  (a),  Martin  v.  G*Hara  (6),  Ex  parte 
Bold{c)^  Ex  parte  Crew{d)^  Ex  parte  2iuUen{e)^  Ex  parte  Manin{f)^  Ex 
parte  Thompson  (g).  Ex  parte  Brawn  (h).  The  case  of  Troughton  v.  Gitley  (i) 
may  be  relied  on  in  support  of  the  rule,  but  in  that  case  there  was  no  second 
commission.  There  the  bankrupt  bought  his  own  stock  in  trade  of  his  assignees, 
and  sureties  joined  in  a  security  to  them  for  the  consideration,  and  the  bankrupt 
coQtioued  to  trade  for  four  years  afterwards,  and  then  died  without  having 
obtained  his  certificate,  having  contracted  fresh  debts  subsequently  to  his  bank* 
niptcy.  Lord  Camden  held  that  the  subsequent  creditors  had  an  equity  on  the 
t^oo^  subsequently  acquired  goods  in  the  hands  of  the  'administrator  of  the 

-■  bankrupt,  and  directed  the  residue  to  be  pai^  over  to  the  assignees.  But 
the  authority  of  that  case  was  called  in  question  by  Lord  Eldon  in  Ex  parte 
Martin  (k),  la  Warner  v.  Barber  (/),  there  were  two  commissions,  but  the 
first  was  never  acted  upon  or  superseded  ;  and  it  was  held,  that  such  commis* 
Bon,  not  being  in  legal  operation,  did  not  invalidate  a  second  commission.  But 
00  property  passes  under  a  commission  without  an  assignment.  The  commis* 
sion  is  a  mere  authority.  It  is  true  that  formerly  it  was  the  practice  to  sue  out 
joint  commissions  against  two  persons,  and  afterwards  a  separate  commission 
against  each.  But  since  in  Ex  parte  Baudier  (m).  Lord  Hardwicke  allowed  two 
distinct  accounts  to  be  kept,  one  of  the  joint  and  the  other  of  the  separate  estate, 
the  practice  has  been  discontinued.  If  the  assignees,  indeed,  allow  the  bankrupt 
to  trade,  he  may  sue  on  contracts  madfe  personally  with  himself.  But  that  is 
because  the  party  who  has  contracted  with  and  is  sued  by  the  bankrupt,  is 
estopped  from  saying  that  he  was  incapable  of  contracting,  Clark  v.  Calvert 
(n) ;  the  assignees  may  at  any  time  claim  the  property  of  the  bankrupt,  for  all 
the  property  embarked  in  bis  trade,  as  well  as  the  profits  of  that  trade,  belongs 
to  them.  If  the  second  commission  were  not  void,  the  effect  of  section  127  of 
the  6  G.  4,  c.  16,  might  be,  that  a  bankrupt  would  be  better  ofiT  where  he  did 
Dot  obtain  his  certificate,  than  where  he  did.  For  that  section  enacts,  **  that  if 
Aoy  person  who  shall  have  been  so  discharged  by  such  certificate  as  aforesaid, 
^  shall  become  bankrupt,  and  have  obtained,  or  shall  hereafler  obtain  such 
*6871  ^'^^^^^^^y  unless  his  estate  shall  produce  *'sufi[icient  to  pay  15^.  in  the 

-*  pound,  such  certificate  shall  only  protect  his  person  from  arrest  and  im- 
prisonment, but  his  future  estate  and  effects  shall  vest  in  his  assignees."  This 
clause  does  not  apply  to  a  case  where  a  bankrupt  has  not  obtained  his  certificate 
under  the  first  commission ;  consequently  a  bankrupt  who  has  not  obtained  such 
certificate  under  the  first  commission,  but  who  obtains  it  under  the  second, 
though  he  does  not  pay  lbs,  in  the  pound,  may  acquire  subsequent  property. 

{a)  1  Atk.  25t.  (6)  Cowp,  833.  (r)  C.  B.  L.  13. 

id)  16  Ves.  236.  («)  1  Rose,  134.  (/)  15  Vts.  114. 

(ir)  1  Ro*€y  285.  (h)  1  V€9.  Sr  B.  60.  (»')  Amb.  630. 

{k)  15  Ves.  116.  (/>  8  TauHt.  176.  («»)  1  Atk.  98. 
Ui)  3  Moof^  96. 
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But  in  the  cose  offt  baaknipt  who  has  obto 
missions,  and  who  does  not  pay  ISt.  in  Ihe 
effects  will  vcat  in  his  nssignees. 

Tiii-ke  contri.  There  are,  undoubtedly, 
iu  the  courts  of  equity,  that  a  second  cotnir 
has  not  obtained  hia  certificate  under  the  fii 
most  of  them  are  founded  upon  the  authoi 
case  of  Ex  parte  Froadfoot  (a),  said  that  a 
The  ground  was,  that  the  bankrupt's  prope 
and  there  was  nothing  for  the  second  comm 
case  was  decided,  it  was  considered  that  ai 
case  acquire  any  property.  It  has  since, 
has  a  special  property  in  goods  acquired  b; 
he  mny  maintiiin  trover  for  them  againsi 
opinion  of  Lord  Hardwicke  may  therefore 
pressjou  as  to  the  law  in  this  'respect.  A 
bankrupt  has  some  interest  which  would  p 
second  commission  ;  for  he  has  an  equitabi' 
administered  under  the  first  commisasion,  ' 
debts.  A  second  commission  may,  theref 
at  least,  until  it  is  avoided  by  a  Huperaet 
considered  by  Lord  Chief  Baron  Thomsc 
whether  a  second  commission  was  void,  or 
not  decided.  Admitting,  however,  that  a  i 
at  law,  on  the  ground  that  an  uncertificated 
cannot  be  a  trader,  it  is  void  only  in  Ihe  aa 
a  commission  against  a  person  not  being  a 
commission,  a  bankrupt  who  has  obtained  I 
of  it;  and  in  any  action  which  is  brought  i 
live  evidence  of  all  the  requisites  to  suppoT 
is  pleaded,  no  enquiry  can  be  entered  into, 
a  court  of  law,  whether  the  bankrupt  was 
ruptcy  WHS  committed,  Battaon  v.  Harttin 
Ihe  A  G.  %  e.  30,  s.  7.  But  the  0  G.  4,  c.  1 
makes  Ihe  certificate  conclusive  evidence, 
commission  under  which  the  certificate  is 
of  the  benefit  of  such  a  certificate.  If  the 
certificate  falls  of  course.  The  case  of  M 
supported  on  the  ground  of  the  commissi 
events,  the  argument  founded  upon  the  S 
conclusive  evidence,  does  not  appear  to  hai 
Court.  [Bat/ley,  J.  In  Ex  parte  Hortg 
held  valid,  although  the  bankrupt  had  nt 
second.] 

The  judgment  of  the  Court  was  now  del 
Lord  Tbwtehden,  C.  J.  This  was  an  ; 
to  be  discharged  out  of  custody  on  the  groui 
under  a  commission  of  bankrupt  awarded 
debt  for  which  he  is  in  custody  might  have 
The  answer  given  was,  that  the  certiUcah 
mission  against  the  defendant,  a  former  o 
disposed  of;  and  the  case  of  Martin  v.  O' 

(a)  1  All.  au.  (i)  T  T.  R. 

Id]  *  B.p.Al.  W  C«w^8 

■gt  Cucf.  833. 
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objection,  where  the  Court  refused  to  enter  an  exoneretur  on  a  bail-piece,  on 
acoouot  of  the  defendant's  having  obtained  his  certificate  under  a  second  com- 
raissioo,  it  having  been  refused  under  the  first.  It  is  true  that  in  that  case  the 
seoood  commission  was  a  mere  trick  and  contrivance  to  cheat  the  creditors,  and 
that  the  piaintifiT  was  a  creditor  before  the  issuing  of  the  first  commission.  Here 
there  is  not  any  evidence  of  that  nature,  but,  on  the  other  hand,  there  is  not  any 
evidence  that  the  assignees  under  the  first  commission  or  the  creditors,  ever 
assented  to  the  subsequent  trading.  In  addition  to  the  case  o{ Martin  v.  O^Hara^ 
*6901  ^^^'^^  cases  were  quoted  in  *which  Lord  Chancellor  EUlon  expressed 

-■  an  opinion  that  a  second  commission  issued  under  such  circumstances  is 
altogether  void.  On  the  other  hand,  the  case  of  Webb  v.  Fox  {a)  was  cited,  but 
that  oierely  decided  that  an  uncertificated  bankrupt  might  maintain  trover  against 
a  stranger  for  goods  acquired  afler  his  bankruptcy,  because  he  had  a  right  to 
them  as  against  all  persons  except  his  assignees.  Reference  was  also  made  to 
the  case  of  Butts  v.  Bilke  (6),  in  which  the  Court  of  Exchequer  expressed  a 
doubt  as  to  the  absolute  nullity  of  the  second  commission.  They  seem  to  have 
thought  that  the  Lord  Chancellor  might  supersede  the  first  commission,  and  that 
tiien  the  second  would  be  in  force.  We  are  not  called  upon  to  decide  what 
would  be  the  effect  of  superseding  the  first  commission,  it  is  sufiicient  for  the 
present  ease  to  say  that  upon  the  authorities  and  opinions  referred  to  we  are  of 
opinion  that  the  second  commission  is  a  nullity,  inasmuch  as  there  is  nothing 
upon  which  it  can  operate,  all  the  bankrupt's  property  being  vested  in  the 
assignees  under  the  first  commission.  The  case  mentioned  by  my  Brother 
Bayky  does  not  militate  against  this.  There  three  commissions  had  issued 
against  the  bankrupt ;  he  had  obtained  his  certificate  under  the  first  and  second, 
but  had  not  under  the  latter  paid  a  dividend  of  15«.  in  the  pound ;  and  on  that 
ground  a  petition  was  presented  for  superseding  the  third  commission.  But  the 
Lord  Chancellojr  refused  to  do  so,  inasmuch  as  the  statute  then  in  force,  which 
made  the  future  eflTects  liable  where  a  bankrupt  had  not  paid  15f.  in  the  pound 
ttoder  a  second  commission,  did  not  vest  those  effects  in  the  assignees.  That 
*6011  ^^^  sioGC  been  altered  by  the  6  G.  4,  c,  16,  f.  127 ;  and,  for  the  ^reason 

^  as^gned,  the  case  is  no  authority  on  the  present  occasion.     On  these 
grounds  we  feel  bound  to  refuse  to  the  party  making  this  application  the  benefit ' 
of  his  certificate  under  the  second  commission. 

Rule  discharged  {c)» 

{a)  7  7.  R.  391.  {h)  4  Price,  240. 

(e)  See  Xliacvs'f  Law  ^f  BamJbrupicff  vol.  i.  p.  127. 


REX  V.  The  Justices  of  Lancashire.     Feb.  7. 

Where  an  appeal  tftinst  an  order  of  removal  was  diimiseed  on  the  ground  that  the  appel- 
lant had  not  given  the  notice  require<l  by  the  rules  of  the  justices,  this  Court,  thinking 
it  reasonable  that  the  appeal  should  be  heard,  granted  a  mandamus  to  the  justices  to 
enter  continuances  and  hear  the  appeal. 

A  xrLB  had  been  obtained  for  a  mandamus  to  the  justices  to  enter  con- 
tinuances, and  hear  an  appeal  which  had  been  dismissed  for  want  of  sufficient 
notice.  It  appeared  by  the  affidavit  ot  James  McQueen,  attorney,  that  on  the  6th 
otJuly  1827  he  was  instructed  by  one  of  the  overseers  of  Flaggy  in  the  county 
of  Der^y,  to  appeal  against  an  order  of  removal  dated  the  28th  ot  June,  and  he 
was  informed  by  the  overseer  that  he  had  received  a  copy  of  that  order  on  the 
4tlL    At  the  next  quarter  sessions  held  on  the  16th^of  «7ti(/y,  from  the  distance 


FURNBLL  V.  Sm 

I  difficulty  of  access, 
llect  evidence  for  tbo 
ited  to  the  October  » 
te  8lh  of  OcbAer  1m 
noving  parisK,  By  a 
3,  it  waa  resolved  thi 
otherwise  directed  b) 
ndcnls  fouTteen  days' 
tice,  and  the  day  r\f 
tried.  The  attorney 
le  day  exclusive,  the 
d  the  appeal,  on  the 

owed  cause,  and  cont 

fectly  clear  and  free 
a  dismissing  the  appe 

Iri,  relied  on  the  caw 
ordered  (he  justices 
ompliaoce  with  the  k 
DBif,  C.  J.  We  thin 
ordering  tbe  jusiiceft  I 
iBve  a  discretionary  f 
the  sesaiooa,  but  tlie 
■X,  will  interfere  to  ct 


tbe  nil  ■  e*.  m.  agairu 
berore  Ibe  return  day,  f; 
in  inlMvening  Siu^|i  ti 

«  ca.  sa.  against  the  o 
ddlesex,  on  fWf^yth 
lays  of  Saint  Hilary 
Ith  day  o{  January, 
d  on  the  same  day  a 
!sez,  returnable  on  2 
<iday  intervened  bct^ 
nisi  bad  been  obtain 
the  bnil  for  irregular 
sheriff's  office  four  ei 
it  waa  loilged,  nmt  n 
i  Howard  v.  SmiUt 
ne  of  the  four  days. 
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CkiUy  now  showed  cause.     In  Howard  v.  Smith  it  was  assumed  that  the 

(bur  days  were  to  be  reckoned,  es^clustve  of  the  day  of  lodging  the  ca.  sa.  and 

the  return  day.     But  the  general  rule  is,  that  where  the  law  requires  an  act  to 

*6d41  ^  done  within  a  specified  number  of  'days,  one  day  is  to  be  reckoned 

-■  exclusive,  the  other  inclusive. 

The  Court  having  directed  the  Master  to  ascertain  what  the  practice  was,  he 
certified  the  practice  to  be,  that  to  charge  the  bail  the  ca.  sa.  must  remain  in  the 
office  (bur  entire  days  before  the  return  day,  exclusive  of  the  day  when  it  is 
lodged,  and  of  the  return  day. 

Lord  Tbntbrdkit,  C.  J.  That  being  the  practice,  this  rule  must  be  made 
ibsolute ;  for  the  case  of  Howard  v.  Smith  shows,  that  the  intervening  Sunday 
is  not  to  be  reckoned  as  one  of  those  days. 

Rule  absolute. 


•696]  ♦REX  V.  Sir  G.  CHETWYND,  Bart.    Feb.  8. 

Infonmtion  for  usnrping  the  ofllce  of  burgess  of  the  borough  of  S,  Plea,  that  the  burgesses 
were  a  body  corporate  by  prescription  as  well  as  by  charter,  and  that  the  common  coun- 
cil, or  the  major  part  of  them,  being  duly  assembled  as  such  common  council  for  such 
porpose  within  thi;  boroogb,  from  time  to  time,  and  as  oAen  as  it  bad  seemed  fit  and  con* 
Tenieot  to  them,  had  elected  so  many  persons  to  be  burgesses  as  to  them  seeme<l  fit.  The 
plea  then  (after  setting  out  a  charter,  by  which  the  king  granted  that  there  should  be  a 
mayor,  ten  aldermen,  and  ten  capital  burgesses,  and  that  they  should  be  the  common 
cmincii  for  all  things  touching  the  government  of  the  borough)  stated,  that  from  thence- 
forth there  bad  been,  and  still  were  within  the  borough,  a  mayor,  ten  aldermen,  and  tea 
capital  bnrgesaet,  and  an  indefinite  number  of  burgesses,  and  a  common  council ;  that  on, 
&c.,  the  then  mayor,  and  divers,  to  wit,  nine  of  the  aldermen  of  the  borough,  being  the 
najor  part  of  the  aldermen,  and  nine  of  the  capital  burgesses,  being  the  major  part  of  such 
ten  capital  burgesses,  so  granted  by  the  charter,  being  the  major  part  of  the  common  coun- 
cil of  the  borough  for  the  time  being,  duly  assembled  and  met  together  as  such  common 
council,  for  the  purpose  of  electing  a  burgess,  and  being  so  assembled,  it  seemed  fit  to 
ibem  to  elect,  and  they  did  elect,  the  defendant  to  be  a  burgess.  Replication,  that  notice 
of  the  purpose  for  which  the  supposed  assembly  of  the  common  council  was  to  be  held 
was  not  at  any  time  before  the  said  assembly  was  held  given  to  the  aldermen  or  capital 
Vnrgesses  of  the  borough,  or  any  or  either  of  them :  Held,  upon  demurrer,  that  the  repli- 
cation was  bad,  because  it  assumed,  as  a  general  proposition  of  law,  that  there  could  not 
he  any  lawful  assembly  for  the  purpose  of  electing  a  burgess  without  previous  notice  of 
the  purpose  of  the  meeting  leaving  been  given  to  every  member  of  each  select  body  of  the 
common  council ;  whereas,  if  all  the  members  of  such  select  body  were  present  at,  and 
coocorred  in  the  election,  such  notice  would  have  been  unneceisary. 

IiTFOBXATioN,  -in  the  nature  of  quo  warranto,  against  the  defendant,  for 
t^rpii^g  the  office  of  a  burgess  of  the  borough  of  Stafford.  Plea,  that  the  said 
borough  then  was,  and  from  time  immemorial  liad  been  an  ancient  borough,  and 
that  the  burgesses  of  the  borough  had  been  and  still  were  a  body  corporate,  in 
^^»  fact,  and  name,  as  well  by  prescription  as  by  divers  charters,  by  various 
names  of  incorporation,  &c. ;  and  that  within  the  borough,  during  all  the  time 
aforesaid,  there  had  been  and  still  was  an  indefinite  number  of  burgesses,  and 
also  a  common  council,  consisting  at  difierent  times  of  different  persons  and 
descriptions  of  persons,  and  that  the  common  council  for  the  time  being, 
or  the  major  part  of  them,  whereof  the  mayor  of  the  borough*  when  there  had 
been  a  mayor,  had  been  one,  or  the  two  bailifiTs  of  the  borough,  when  there  had 
*6961  ^'^^^  ^"^^  bailiffs,  and  no  mayor  thereof,  had  been  two,  being  duly 
-'  *€useffibled  and  met  together  at  such  common  council  for  such  purpose, 
within  the  borough,  from  time  to  time,  when  and  as  oflen  as  it  had  seemed  fit 
and  convenient  to  them,  had  elected,  sworn,  and  admitted  such  and  so  many 
person  and  persons  to  be  a  burgess  or  burgesses,  and  into  the  office  of  a  burgess 

Vot.  XIV.— 40  2  D 
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9  borough,  as  to  them 
ilea  then  set  out  a  chan 
the  borough  was  ao  ai 
;h,  ffDin  lime  immemor 
barter  aa  by  reason  of 
e  a  mayor,  ten  aldermt 
en,  and  capital  burgesa 

for  all  things  touchtn| 
hen  stated  that  the  chi 
ig  and  accepting  the  cl 
i  slill  were  a  body  coi 
the  Borough  of  Sta 
enceforth  there  had  i 
r,  and  divers,  to  wit, 
^finite  number  of  burg 
if  as  last  aforeABid. 
be  then  mayor,  and  di 
gh,  being  then  and  th< 
lid  borough  so  granted 
rough  as  aforesaid,  and 

borough,  being  then  i 
f  the  borough  so  grantt 
is  aforesaid,  being  then 
he  borough  for  the  li 
immon  council  within  I 
nitting  a  burgess  of  lb 
her,  and  ao  being  the  m 
if  the  Mid  borough,  ami 

them  to  elect,  swear, 
indant  to  be  a  burgcta, 
he  was  then  and  there 
;nnen,  and  capital  bur( 
ncil,  duly  sworn,  and  lo< 
'  a  burgess  of  the  borou 
borough,  and  from  the 
ftd  still  is  a  burgess  of 
Dtice  of  the  purpose  for 
a  council  was  to  be  hcl 
ng  was  held,  given  to 
ny  or  either  of  them,  a 
my  notice  having  been 
cting  a  bui^ess  or  bui 
mUy  or  meeting  was  h 

I,  ai  it  origimllf  itood,  wi 
',  and  dlvcn,  to  wit,  tro  t 
iiugh,  being  then  and  Iliert 
li'iM  ttiHif,  duly  tsiemblei 
lEh,  far  the  purpoie  ot  elp< 
1  beint!  *a  uiemblrd  and  i 
li,  it  then  >nd  there  leem 

the  mnjor  part /or  tkt  timi 
',  wai  amended,  wu  in  the 
Feral  other  replication*)  <: 
■  alleged  to  have  been  ut 
the  purpose  of  electini,  i 
f;  and  upon  that  iHue  w 
t  duly  elect  the  defendant 
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of  the  boroDgh  for  the  purpose  of  electing  a  burgess,  heretofore,  to  wit,  on  the 
6th  March,  1820,  at  the  then  office  of  the  then  mayor  of  and  in  the  said 
borough,  at  11  o'clock  in  the  morning;  and  that  before  the  holding  of  the  said 
sioembly,  &c.,  notice  thereof  was  given  to  the  then  aldermen  and  capital  bur- 
genes  of  and  within  the  borough,  in  manner  following;  that  is  to  say,  by  the 
then  mayor  of  the  borough  on  the  day  next  before  the  same  was  so  held,  to  wit, 
on  the  5th  March,  1620,  at  the  borough  aforesaid,  causing  to  be  delivered  to  or 
left  at  the  place  of  abode  of  each  of  the  then  aldermen  and  capital  burgesses  of 
and  within  the  borough,  a  certain  paper,  whereby  he  was  requested  to  take  his 
*6001  ^^^'  ^^  ^^  same  ^mayor's  office  on  the  morning  then  next,  at  eleven  of 
•'  the  clock,  and  by  causing  a  certain  large  bell  of  a  certain  church  within 
the  borough,  called  St.  Mary's  church,  to  be  twice  tolled,  divers,  to  wit,  twenty- 
one  tiroes,  on  the  morning  of  or  before  the  holding  of  the  same  assembly  or 
meeting,  leaving  a  reasonable  pause  between  each  of  the  two  times  of  the  same 
being  so  tolled,  being  then  and  there  the  usual  and  customary  manner  of  giving 
notice  to  the  aldermen  and  capital  burgesses  of  the  holding  of  a  common  council 
fbr  the  purpose  of  electing  burgesses ;  and  being  then  and  there  well  known  to 
them  to  be  such  customary  manner  of  giving  notice.  Surrejoinder,  that  the 
manner  of  giving  notice  of  the  holding  of  the  common  council  in  that  rejoinder 
mentioned  hath  been  and  is  the  usual  and  customary,  and  universal  and  only 
manner  of  giving  notice  to  the  aldermen  and  capital  burgesses  of  and  within  the 
said  borough  of  the  holding  of  a  common  council  far  whatever  purpose  the 
tame  hath  been  or  is  summoned  or  held,  or  whatever  business  hath  been  to  be, 
or  hath  been  transacted  or  done  thereat ;  and  that  for  fifYy  years  last  past  such 
notice  of  the  holding  of  the  common  council  hath  been  given  to  the  aldermen 
and  capital  burgesses  for  whatever  purpose  the  said  common  council  hath  been 
summoned  or  held,  and  whatever  business  hath  been  to  be  or  hath  been  trans- 
acted or  done  thereat ;  and  that  there  hath  not  been  and  is  not  any  usual  or  cus« 
tomary  manner  of  giving  notice  of  the  holding  of  a  common  council  for  the 
election  of  burgesses  different  or  distinct  from  the  said  manner  of  giving  notice 
of  the  holding  of  the  same,  ibr  whatever  purpose  the  same  hath  been  summoned 
*7001  ^^  ^'^'  ^'  whatever  business  hath  been  to  be  or  hath  been  ^transacted 
^  or  done  thereat.  Demurrer  and  joinder  in  demurrer.  The  case  was 
argued  in  Michaelmas  term,  1826,  by 

R.  Bayly  in  support  of  the  demurrer.     The  plea  states  a  prescription  or 
grant  for  the  common  council,  duly  assembled  ibr  such  purpose,  to  elect  bur* 
geases ;  and  then  alleges,  that  the  common  council  being  duly  assembled,  did 
elect  the  defendant.     The  replication  does  not  deny  the  fact,  that  the  common 
oooncil  was  duly  assembled  (or  the  purpose  of  electing  burgesses,  but  merely 
alleges  that  no  notice  of  the  purpose  for  which  the  common  council  was  to  be 
held,  was  given  to  the  aldermen  or  capital  burgesses.     Neither  the  prescription 
nor  charter  stated  in  the  plea  requires  any  such  notice.     The  replication,  there- 
fore, assumes,  that  by  law  previous  notice  of  the  purpose  for  which  a  corporate 
meeting  is  to  be  held,  is  in  all  cases  necessary.     If  any  case  can  be  put  in 
which  the  common  council  could  for  the  purpose  of  electing  burgesses,  be  duly 
awembled  without  notice,  the  replication  is  biad.     Now,  if  every  member  of  the 
common  council  were  present  at  the  time  of  the  election,  and  concurred  in  it, 
notice  of  the  purpose  of  meeting  would  be  unnecessary,  Rex  v.  Theodorick  (a), 
^  V.  Strangeways(h),  and  Rez  v.  Waite{c).    In  Rex  v.  Hughes  {d),  to  an 
information  in  the  nature  of  a  quo  warranto  for  usurping  the  office  of  mayor  of 
M^imwuth,  the  plea  was  that  the  defendant  was  duly  elected,  according  to  the 
•7011  P*^®^"*'*^  charter  of  the  borough.     Replication,  that  there  were  two  *can- 
-'  dtdates;  that  iifly  good  votes  tendered  for  the  losing  candidate,  were 

(a)  8  East,  543. 

{I)  Cited  in  Rex  v.  Mayor  tf  Shrewsbury,  Rep,  temp.  Hardw.  151 

(0)  1  Bamardistou,  80.  (</)  4  J}.  4r  C,  368. 


L6  Rex  v.  Chetwynd. 

pro;)erly  rejected;  and  thai  ihirty-eight  per 
d  admitted  aa  burgesses,  were  received  as  \ 
najority  of  the  legal  votes  tendered  was  in  ( 
nurrer,  it  was  held  that  (he  replication  was 
ntative,  and  not  a  direct  deoiai  of  the  vg 
tre  the  replication  is  argumentative,  for  il 
iDcil  was  duly  assembled,  but  merely  allegi 
I  meeting  was  given ;  and  from  that  a  coj 
ninoR  council  was  not  duly  assembled.  Al 
given  in  evidence  upon  the  issue,  that  the  < 
led.  The  surrejoinder  is  bad,  because  th< 
:ice  was  given,  and  describes  it,  and  then  a' 
ing  notice  of  holding  a  common  council  for 
]  that  it  was  well  known  to  be  so.  The  su 
s  the  usual  manner  of  giving  notice  for  thi 
I  usual  and  only  manner  of  giving  notice  of 

any  purpose;  and  then  alleges,  that  the 
ing  notice ofthe  holding ofa  common  couci 
m  the  manner  of  giving  notice  of  the  hold 
«r  puqMMe,  But  the  question  is,  What  was 
le  when  il  was  given,  and  the  common  col 
endanll  and,  Whether  the  notice  given  wa 
',  a  common  council  for  the  purpose  of  elec 
:ices  like  it  were  given  for  the  holding  of  a  c( 
Campbell  contrft.  The  replication  is  good, 
iy  in  the  replication  any  fact  upon  which  tl 
'■  plea,  depends,  Now,  where  a  select  body 
.,  notice  must  be  given  to  each  rnember,  ani 
-day,  notice  of  the  particular  business  to  b 
tt  V.  TIte  Mayor  of  Carlide  (o),  ilec  v.  5 

The  Mayor  o/*  Doneatler  (c),  Musgrow 
'U  (e)  is  a  decisive  authority  to  show  that  m 
porate  meeting  was  held,  ought  to  have  bee 
:easary,  it  lay  on  the  defendant  to  show  1 
:eBsary.  Now  the  defendant  merely  shows 
i  burgesses,  being  the  major  part  of  the  cor 
eling.  He  dues  not  even  show  that  they  a 
ning  the  replication  to  be  good,  the  rejoindt 
1  fact,  nor  docs  it  confess  and  avoid  the 
e  surrejoinder  is  sufficient,  because  it  ■ 
the*  meet  ing  at  which  the  defendant  was  eli 

Lord  TBWTKiDBir,  C,  J.,  now  delivered  the 
Phis  was  an  information  in  the  nature  of  qi 

defendant  exercised  the  office  of  burgess  i: 
Rcienl  for  the  present  purpose  to  state  that 

defendant  by  the  mayor  and  common  counc 
e  plea,  as  it  now  stands,  appears  to  be  gon< 
nee,  that  no  notice  was  given  of  this  assem 
ras  about  to  assemble.  There  is  then  a  i 
linder,  and  to  that  there  is  a  demurrer.  N 
Blion  intended  to  have  been  raised  by  the 
e  denied  that  the  assembly  was  duly  assen 
ltd  have  been  adopted  some  years  ago;  all 
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sideration  and  decision  of  that  question  might  then  have  heen  received  in  evi* 
dcDce  upon  the  issue  joined  od  such  a  replication,  and  might,  if  necessary, 
have  been  put  upon  the  record  in  the  shape  of  a  special  verdict.  The  object 
of  the  replication  is  to  bring  the  question  of  law  immediately  before  the 
Court,  without  resorting  to  the  expense  of  a  tridl,  and  that  is  a  proper  object, 
if  it  can  be  legitimately  obtained;  when  it  cannot,  the  practice  leads  only  to 
perplexity.     Now  the  replication  that  no  notice  of  the  purpose  for  which  this 

*7041  ""^^^^"o  ^^^  ^^  *^  ^^^^  ^^  given,  assumes  as  a  proposition  of  law  that 

^  there  cannot  be  a  due  assembly  of  a  select,  definite  body  of  a  corporation 

(as  this  b)  for  the  purposes  of  an  election,  unless  previous  notice  has  been  given 

of  the  purpose  of  the  intended  meeting.     If  that  proposition  is  not  universal,  the 

replication  is  bad.    If  there  may  be,  under  any  circumstances,  a  good  elective 

assembly  of  such  a  body,  without  notice  of  the  purpose,  the  replication  has  not 

done  enough ;  and  we  are  all  of  opinion  that  it  is  not  a  general  proposition  of 

law  that  there  n|ay  not  be  a  good  elective  assembly  of  a  select  body  of  a  cor^ 

poration,  unless  notice  of  the  purpose  of  that  meeting  has  been  previously  given. 

The  case  relied  upon  in  support  of  the  proposition  that  there  cannot  be  a  good 

elective  assembly  without  previous  notice  of  the  purpose  for  which  it  is  held, 

was  The  King  v.  Hill  (a).     The  difference  in  the  pleadings  in  that  case  and  the 

present  is,  that  there  the  defendant  claiming  under  the  election,  pleaded  specially 

the  Ibrm  and  mauner  in  which  the  meetings  were  held,  and  upon  his  plea  it 

appeared  that  they  were  not  well  held.     Here  the  plea  is  good,  because  it  alleges 

that  the  elective  assembly,  at  which  the  election  took  place,  was  duly  held. 

That  is  the  distinction  between  the  two  cases.     It  appears  to  me  impossible  to 

say,  that  there  may  not  be,  under  some  circumstances,  a  valid  elective  assembly 

by  a  select  part  of  the  corporation,  without  previous  notice  being  given  of  the 

object  of  sifch  assembly.     Suppose  all  the  members  of  each  select  body  to  have 

been  present  at  the  time  of  election,  and  to  have  agreed  that  they  would  proceed  to 

an  election,  and  that  they  did  proceed,  we  could  not  say  it  would  not  be  a  good 

*7051  ^^^i^^*  ^Suppose  a  long,  uninterrupted,  and  undisputed  usage,  upon  due 

^  warning  to  every  member  of  the  common  council,  to  proceed  to  the  election, 

although  the  special  purpose  of  the  meeting  had  not  been  previously  intimated, 

it  would  be  very  difficult,  at  least,  to  say  that  an  election  so  made  would  not  be 

gpod :  and  if-  there  may  be  any  case  in  which  there  may  be  a  good  election 

without  notice  of  the  purpose  of  the  meeting  having  been  previously  given,  this 

repUcation  is  not  a  good  one.     We  are  all  of  opinion,  that  in  the  instance  before 

put  the  election  would  be  valid ;  and,  therefore,  the  judgment  in  this  case  must 

be  for  the  defendant. 

Judgment  for  the  defendant. 

(a)  AB.ifC.  426. 


HASWELL  V.  THOROGOOD.    Feb.  8. 

^^^e  •  cause  and  all  matters  of  difference  were  referred  at  Nisi  Prias  to  an  arbitrator, 
ftDd  he  found  that  a  snm  of  money  was  doe  from  the  plaintiff  to  the  defendant,  and  ordered 
thtt  torn  to  be  paid  to  the  latter,  and  between  the  time  of  making  the  order  of  reference, 
uid  tiding  costs  and  signing  judgment,  the  plaintiff  became  bankrupt:  Held,  that  the 
innrant  of  the  taxed  costs  did  not  constitute  a.-debt  provable  under  the  commission,  and 
tbst  the  bankrupt  was  not  discharged  as  to  that  debt  by  his  certificate. 

Bt  an  order  of  Nisi  Prius  made  in  this  cause  on  the  26th  May  1825,  a  ver- 
dict was  entered  for  the  plaintifl*  (or  500/.  damages,  subject  to  the  award  of  an 

2D* 
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*REX  V.  HUGHES.    Fitb.  9. 

Where  a  new  charter  was  granted  to  an  old  corporation^  the  mayor  and  bargessei  of  S,, 
whereby  it  was  granted,  that  there  should  be  certain  definite  bodies,  and  an  indefinite 
body  of  buigesaes ;  and  the  definite  bodies,  and  a  majority  of  the  burgesses,  signified  their 
desire  to  accept  the  charter  either  by  acting  under  it,  or  by  a  written  declaration  of  theii 
assent :  Held,  that  this  was  a  valid  acceptance. 

QMsre,  Whether  it  was  necessary  that  the  charter  should  be  accepted  by  a  majority  of  th# 
burgesses  ? 

A  RULE  had  been  obtained,  calling  upon  Hughes  to  show  cause  why  an  infor- 
matioD,  in  the  nature  of  quo  warranto,  should  not  be  filed  against  him  for 
usurping  the  office  of  mayor  of  Stafford.  The  affidavits  in  support  of  the  rule 
stat^  the  following  facts.  By  a  charter  of  the  12  Joe.  1,'it  was  granted  that 
the  borough  of  Stafford  should  be  a  free  borough,  and  that  the  bailitfs  and  bur- 
gesses should  thenceforth  be  a  body  corporate,  by  the  name  of  mayor  and  bur* 
gesses  of  the  borough  of  Stafford^  in  the  county  of  Stafford,  That  there  should 
be  one  mayor,  ten  aldermen,  and  ten  chief  burgesses,  and  which  should  be  called 
the  common  council  of  the  borough,  and  the  rule  of  government  of  the  borough 
was  vested  in  them.  This  charter  was  accepted  by  the  corporation,  and  acted 
upon  by  them.  The  mayor  of  Stafford  is  the  returning  officer  at  the  election 
of  members  of  parliament  for  Stafford,  HugJies  was  elected  mayor  on  the 
24th  of  October  1825,  and  held  the  office  for  one  whole  year,  and  on  the  23d 
0^  October  1626,  was  re-elected,  and  held  the  office  for  a  year  aAer  spch  re- 
election. On  the  9th  and  10th  of  June  1826,  Hughes  presided  as  returning 
officer  at  the  election  of  members  of  parliament  for  the  borough  of  StaJ^ 
ford.  An  information,  in  the  nature  of  quo  warranto,  was  filed  against  him, 
for  taking  upon  himself  the  office  of  mayor  by  virtue  of  the  election  on  the 
2dd  of  October  1826,  whereupon  judgment  of  ouster  was  given  in  Easter 
*7091  ^''"^  1827.  In  the  year  1826,  six  aldermen  and  five  capital  *bur- 
-'  gesses  presented  a  petition,  signed  by  themselves  only,  to  the  king, 
stating  that  they  were  the  only  remaining  aldermen  and  capital  burgesses, 
and  were  not  sufficient  in  number  to  constitute  a  legal  meeting  of  the 
corporation  for  the  transaction  of  business,  and  the  ordinary  government  of  the 
borough,  and  praying  for  a  new  charter,  investing  them  and  the  burgesses  of 
the  borough  with  the  same  powers  and  privileges  as  they  had  before  enjoyed 
under  the  charter  of /oc.  1.  By  letters  patent,  8  G,  4,  his  majesty  granted  that 
the  burgesses  of  Stafford  should  be  a  body  corporate,  by  the  name  of  mayor 
and  bui^esses  of  the  borough  of  Stafford;  that  there  should  be  one  mayor, 
eleven  aldermen,  including  the  mayor,  and  ten  capital  burgesses,  &c.  as  in  the 
former  charter.  By  the  new  charter,  Hughes  was  nominated  the  first  mayor,  to 
coDtinue  in  office  until  Monday  next  afler  the  feast  of  St,  Luke  1828,  and 
certain  commissioners  were  named  to  administer  the  oaths  to  him.  This  charter 
was  not  at  any  time  accepted,  and  on  the  contrary  was  rejected  by  the  said  bur- 
gesses. On  the  8th  of  October  1827,  the  commissioners  attended  at  the  town 
hall,  pursuant  to  notice,  in  order  to  adminster  the  oaths  to  Hughes,  A  request 
was  made  by  one  Flinty  on  behalf  of  several  burgesses,  to  have  the  question  of 
acceptance  or  rejection  of  the  charter  put  to  the  burgesses  then  present,  but 
the  commissioners  refused.  Almost  all  the  burgesses  then  present  retired  into 
an  adjoining  room,  where  the  question  was  put,  and  carried  unanimously,  that 
the  charter  should  be  rejected  ;  and  there  were  present  on  that  occasion  a  ma- 
jority of  the  burgesses  of  the  borough.  Hughes  and  all  the  other  persons 
named  in  the  charter  as  aldermen  and  chief  burgesses,  with  one  exception, 
*7101  ^^^  ^^^  oaths  on  that  *day.  On  the  11th  of  OcUiher^  Hughes  acted  as 
^  mayor,  by  presiding  at  an  election  of  a  town-serjeant :  forty-nine  bur- 
gesses polled  on  that  day,  and  then  the  mayor  adjourned  the  meeting  to  the  22d| 
and  then  again  adjourned  to  the  23d,  when  the  election  was  finished,  262  b'jr- 


[UOHES.   H.  T.  1828. 

ite  number,  having  polled.     A  meetii 
on  the  lltti  oi October,  when  those  c 

lied,  that,  besides  the  petition  of  the  : 
iUO  burgesses  presented  another  ])etitioi 
lieht  be  granted.  These  petitions  were 
etition  was  procured  by  Flint,  who  caoi 
tiooed  ptiitioD  was  referred  to  the  Atto 
d  several  meetings  for  talcing  it  into  t 
counsel,  and  the  subject  of  the  new  ch 
both  sides,  and  the  draft  of  the  prop 
agreed  upon  by  the  counsel  on  both  si 
'  the  persons  who  should  rorm  the  e 
:  was  ultimately  agreed  that  each  pari 
Mincil  a  list  of  the  names  of  the  per 
ncil  should  insert  the  names  of  sue) 
them  should  seem  most  proper.  Tli 
Its  sent  in,  and  the  new  charter  a 
er  e,  1827.  The  new  charter  was 
ig  that  was  not  in  ihedrad  before  *me 
he  common  council,  and  some  regul 
At  Ihe  meeting  on  the  Sth  ot  Octa 
:dminister  the  oaths  to  the  mayor,  there 
i  not  more  than  100  oPthem  went  into  t 
it'a  refusing  to  put  the  question  as  to 
e  charter  was  not  then  or  at  any  o 
rgesses.  At  the  meeting  on  the  11th  ( 
jeant,  a  large  parly  who  were  not 
oceedings  thereat,  by  very  great  viol 
lit  prevented  many  burgesses  from  v( 
for  that  reason  the  mayor  thought  it : 
!3d.  The  business  of  the  election  wo 
the  same  manner  as  before,  and  also  oi 
vre  adjourned.  On  that  day  ihe  electi 
voted  at  the  election.  ARer  the  electi 
Mny  burgesses  had  found  it  impossible 
Brier  by  voting  at  that  election,  in  coi 
)  mentioned,  and  that  they  were  desiro 
charter  ;  a  book  was  therefore  sent  re 
to  the  charter,  and  139  resident  burg 
voted  at  the  election,  signed  this  wriltc 
e  aggregate  number  of  burgesses  res 
9out  700  were  resident  joflheso  391  hai: 
be  election  'held  under  it,  or  by  expres 
in  the  latter  mode  100  non-residents  hi 
ling  an  aggregate  number  of  491. 
Ruuell,  Serjt.,  showed  cause.  Two  < 
entioncd  on  moving  for  the  rule,  viz. 
nted  mayor  wua  rejected,  nnd  that  the 
rful  for  him  to  fill  the  office  during  th 
it  for  the  two  preceding  years.  Now  i 
•ejected  by  those  who  are  specialty  nan 
it  is  addressed  reject  it,  the  charier  bi 
IS  named  in  the  charter  accept  it,  the  c 
'no  avail.  The  law  has  not  provided  t 
fl  indefinite  body,  and  they  are  not  bui 
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freemen  until  they  conne  in  and  accept  the  charter.  In  Dr.  Askew^s  case  (a), 
(his  was  laid  down  by  Yates^  J. :  **  if  the  inhabitants  of  a  town  are  incorporated, 
yet  every  one  must  be  admitted  before  he  becK)mes  a  corporator."  And  as  to 
the  case  then  belbre  the  Court,  he  said,**  1  am  far  from  thinking  that  all  the  men  of 
asd  in  London  then  practising  physic  were  incorporated  by  the  charter.  The 
immediate  grantees  under  the  charter  were  the  six  persons  named  in  it,  the  rest 
were  to  he  admitted  by  them.  They  were  not  ipso  facto  made  members. 
They  were  first  to  give  their  consent  before  they  became  members,  they  could 
•7131  *"^^  ^  incorporated  without  their  consent."     The  charter  incorporated 

-'  six  persons  specially  named,  and  all  oUters  of  ike  faculty^  of  and  in 
the  city  of  London,  In  Rex  v.  Amery  (6),  which  was  the  case  of  a  charter 
incorporating  *'*•  the  citizens  and  inhabitants  of  ClteUer^^  a  question  arose  as  to 
the  acceptance  of  the  charter.  BuUer^  J.,  said,  **  In  a  corporation  consisting 
of  diHerent  integral  parts,  if  any  of  the  freemen,  being  an  indefinite  body, 
attend  the  meetings  of  the  corporation,  it  is  suiRcient.  It  is  not  required,  in  all 
cases,  that  a  majority  of  the  whole  body  should  be  present,  and  if  a  smaller 
number  than  a  majority  of  an  indefinite  part  of  the  corporation  be  suflicient  to 
constitute  a  lawful  assembly,  for  doing  corporate  acts  after  they  are  incorporated, 
it  wit!  be  difficult  to  find  a  reason  why  the  same  number  may  not  accept  the 
charter."  These  cases  show,  that  they  who  refuse  to  come  in  cannot  be  incor* 
porated  against  their  will,  but  that  the  acceptance  will  be  good  as  to  those  who 
assent  to  it ;  and  the  same  point  is  established  by  the  case  of  Rex  v.  Pasmore  (c). 
But  whatever  may  be  the  law  as  to  the  necessity  of  acceptance  by  a  majority, 
here  the  charter  was  in  fact  so  accepted.  All  the  persons  named  in  the  charter, 
with  one  single  exception,  accepted  it ;  262  burgesses  attended  a  corporate  meetings 
called  under  the  charter,  and  voted  at  an  election  of  a  corporate  officer ;  they 
therefore  acted  under  the  charter,  which,  according  to  Rex  v,  Amery ^  wos  the 
best  evidence  of  acceptance.  Others  would  have  given  the  same  proof  of  assent 
to  the  charter,  but  were  prevented  by  the  violence  of  those  who  make  this 
application;  they  then  signed  a  written  declaration  of  their  assent  and  desire  to 
f^.  .-1  accept  the  charter.     Now  the  law  has  not  provided  *any  specific  form 

^  of  acceptance ;  and,  therefore,  any  unequivocal  act,  showing  a  desire 
to  accept  a  charter,  ought  to  be  held  sufl[icient.  The  persons  who  signed  this 
declaration  were  129  resident,  and  100  non-resident  burgesses.  In  fact,  then, 
the  charter  was  accepted  by  the  whole  of  the  definite  bodies,  save  one  individual, 
and  a  majority  of  the  burgesses  resident  and  non-resident.  The  other  objection 
is  equally  invalid :  it  depends  entirely  upon  the  stat.  9  Ann,  c.  20,  s.  8,  which 
provides  that  no  officer  of  a  corporation  who  presides  at  the  election  of  members 
of  parliament,  and  makes  the  return,  shall  be  capable  of  being  elected  into  such 
ofRce  for  two  successive  years.  Uuglies  was  not  elected  into  the  office  of 
R)ayor  of  Stafford  for  the  present  year,  but  was  appointed  by  the  King,  who  is 
not  bound  by  the  statute. 

Campbell  contri^  The  acceptance  of  the  charter  in  this  case  was  absolutely 
necessary,  in  order  to  make  it  binding.  Suppose  this  rule  were  made  absolute, 
and  an  information  filed,  the  defendant  would  be  bound  to  aver,  not  only  his 
appoiotment  under  the  charter,  but  that  the  charter  had  been  accepted.  It  is 
the  prerogative  of  the  crown  to  grant  a  charter,  but  it  is  the  right  of  the  subjects, 
to  whom  it  is  addressed,  to  accept  or  to  reject  it.  Then  how  is  a  charter  to  be 
accepted  1  It  has  been  contended,  that  acceptance  by  the  select  bodies  named 
10  the  charter,  and  such  of  the  indefinite  body  as  choose  to  come  in,  suflSces. 
All  the  authorities  upon  the  subject  are  collected  in  Rex  v.  Pasmore^  and 
1^  result  of  them  is,  that  the  acceptance  in  this  case  could  only  be  by  a 
*7151  "MJonty  of  the  old  burgesses,  to  whom  the  charter  was  ^addressed. 

^  Bagg^s  case  (d)  is  directly  in  point.    The  argument  on  the  other  side 

(«)  4  Burr.  3200.  (6)  1  7.  i^.  588. 

(c)  3  7.  JS.  199.  (d)  1  Roll.  Rep.  226.    2  Brownl.  100. 
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procetHls  entirely  on  ibe  assumption  that 
that  was  not  bo,  and  this  was  not  a  chad 
for  Lhe  lir$t  [ime.  The  charter  of  Jiic.  I 
rrom  time  immemorial;  and  there  is  a  g 
granted  lo  on  old  corporation  and  a  chai 
Muyor,  ^..  of  Colclutter  \ .  &a6e/-(a),L 
is  not  dis»}lved  by  the  judgments  orouati 
and  aldermen;  though  they  are  without 
not  destroyed  and  gone;  their  former  righ 
of  ColcIieiUr  still  continue  to  have  a  rigl 
of  parliament?"  And  in  such  cases,  his 
puted,  but  Ihol  new  charters  revive  and 
The  prt-'sent  charter  then  was  addressed  t( 
under  former  charters,  of  which  they  coi 
It  is  true,  that  the  new  charter  closely  re 
tion  is  the  same  as  if  they  were  totally  d 
impossible  to  say,  (hat  the  select  body 
charter  binding  iu  defiance  of  the  inde: 
favour  of  such  an  opinion,  and  reason  is 
Court  will  not  come  to  such  a  decision  u 
indefinite  body  be  necessary,  (he  next  qi 
nation  is  to  be  ascertained?  The  bu[^ 
recognized  by  law,  (hey  who  promoted  i 
meeting,  a(  which  the  senior  alderman  it 
ing  the  sense  of  the  burgesses  might  havi 
act.  This  would  hove  been  a  much  mc 
signatures  of  burgesses,  which  might  hav 
ation.  But,  as  lo  the  number  of  those  « 
there  is  much  contradiction  in  the  allidnt 
tried.  At  all  events,  if  the  charter  has  I 
after  Hug/ut  was  sworn  in  and  l>egan  Ic 
the  8th  of  October.  The  election  of  tov 
of  acceptance  by  262  burgesses,  was  not 
tures  of  (he  assen(iDg  burgesses  appear 
was  granted.  Then,  as  (o  the  stat.  9  A 
the  words  of  it  apply  only  to  the  re-elect 
lion  of  the  legislature  clearly  was,  that  tl 
for  two  successive  years  ;  nnd  the  re-n] 
mayor  was  directly  at  variance  with  thai 
Lord  Tentbxdbk,  C.J,  I  am  of  c 
chained.  It  appears  that  the  corporatioi 
consisted  of  about  9^0  persons,  of  whom  n 
might  acquire  (he  righ(  to  become  buii 
charter  of  the  12  J,  1,  the  government  of 
t^n  aldermen,  and  ten  capital  burgess) 
other  cause  which  has  not  been  axplaiiu 
so  much  reduced  in  numbers,  that  they 
any  corporate  acts,  and  the  government  ( 
anu  gone.  Whether  (he  consequence  of 
migiit,  by  quo  warranto,  have  dissolved  i 
upon  to  decide;  but  I  agree  that  in  thi 
existing  corporators  continued  to  possess 
the  power  to  perform  the  duties  imposed 
possessed  these  rights  for  their  own  livt 
istence  of  the  corporation  would  have  be 
Iha  corporators.     This  being  the  slate  o 
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charter  were  presented  to  the  crown«  signed  by  all  the  remaining  members  of 
the  definite  and  governing  bodies  in  the  old  corporation,  and  by  500  of  the  in- 
definite body  of  burgesses ;  a  counter-petition  was  presented  by  a  smaller  num- 
ber, who  employed  FUnt  as  their  attorney.  The  parties,  with  their  counsel,  met 
before  the  attorney  and  solicitor-general,  and  agreed  to  the  form  of  the  new 
charter.  Then  the  nomination  of  the  new  mayor,  and  the  new  officers  of  the 
corporation,  belonged  to  the  crown.  Elach  party  sent  in  a  list  of  names,  and 
bis  Majesty  made  a  selection  from  them.  These  are  the  circumstances  undei' 
which  the  charter  was  granted,  and  the  single  question  to  be  decided  is  this, 
Under  what  form  were  the  burgesses  bound  to  signify  their  assent  to  the  char- 
ter? It  is  said  that  there  should  have  been  a  public  meeting,  and  a  vote  upon 
t^jg^  the  question,  whether  it  should  be  accepted  or  not,  and  if  *tbat  was  ab- 

-'  solutely  necessary,  the  charter  certainly  has  not  been  accepted.  But  no 
instance  of  any  such  meeting  has  been  shown,  nor  has  any  authority  or  dictum 
tiiat  such  a  meeting  was  necessary  been  adduced.  It  has  long  been  the  received 
opinion  that  there  must  be  an  acceptance,  but  the  mode  of  proving  it  has  always 
been  left  open.  In  general,  the  acceptance  of  a  charter  has  been  proved  by 
evidence  of  acting  under  it,  and  that  is  evidence  in  the  case  of  a  new  as  well  as 
of  an  old  charter.  Now  it  appears  by  the  affidavits  in  this  case,  that,  when 
the  commissioners  met  on  the  day  appointed  for  administering  the  oaths,  there 
was  a  meeting,  attended  by  a  considerable  number  of  burgesses.  There  arc 
contradictory  affidavits  as  to  the  assent  of  the  persons  there  assembled,  and  it 
appears  that  a  few  days  afterwards  a  large  meeting  was  convened  by  Flinty  who 
voted  to  reject  the  charter ;  but  that  determination  so  expressed  was  not  binding 
upon  any  one  of  them ;  they  might,  notwithstanding  all  that  then  passed,  alter 
their  minds  at  a  subsequent  time,  and  accept  the  charter.  Then,  what  was  the 
next  step?  On  the  11th  o{ October  there  was  a  meeting  for  the  election  of  a 
town-serjeant ;  many  persons  desirous  of  attending  were  prevented  by  violence, 
tumult,  and  threats ;  the  meeting  was,  consequently,  adjourned ;  the  same  course 
was  pursued  on  the  second  day  of  the  election,  and  a  second  adjournment  became 
necessary ;  finally,  however,  262  burgesses  did  actually  vote  at  that  election, 
^d  by  that  act  showed  their  acceptance  of  the  charter.  The  affidavits  go  on 
to  state  that,  but  for  the  violent  and  tumultuous  interruption  of  the  proceed- 
ings, many  more  of  the  burgesses  would  have  attended,  and  that  a  written 
declaration  of  assent  was  handed  about  amongst  them  in  a  private  manner, 
^191  *^^^  signed  by  129  over  and  above  the  262  who  voted  at  the  election. 

^  These  two  numbers  constituted  a  majority  of  the  resident  burgesses,  and 
the  signatures  of  100  non-residents,  being  a  majority  of  tbat  body,  were  also 
obtained  in  the  same  manner.  The  charter  was,  therefore,  accepted  by  a 
majority  of  the  whole  body  of  burgesses.  It  is  said  that,  if  an  acceptance  of  a 
charter  is  to  be  obtained  in  this  private  manner,  a  door  will  be  opened  for 
fraudulent  practices.  That  may  be  true ;  but  if  those  who  wish  to  declare 
their  assent  publicly  are  deterred  from  so  doing  by  violence,  I  know  of  no  other 
''^ode  by  which  they  can  counteract  it,  but  by  signifying  their  assent  in  private. 
We  are  not,  therefore,  called  upon  to  decide  that  acceptance  of  a  charter  is  not 
i^^cessary,  nor  that  acceptance  by  a  reasonable  number  of  burgesses  would  suf- 
fice, although  there  is  much  to  be  said  in  favour  of  that  opinion.  My  judgment 
proceeds  upon  this,  that  in  the  absence  of  any  known  and  settled  mode  of  noti- 
fying the  acceptance  of  a  charter,  that  which  was  done  in  the  present  case  was 
sufficient.  With  respect  to  the  other  objection  to  Hughes^s  title,  it  is  perfectly 
clear  that  the  statute  0  Ann,  c,  20,  does  not  apply  ;  that  was  irjtended  to  pre- 
vent the  re-election  of  certain  corporate  officers,  and  certainly  is  not  binding  on 
the  crown,  although,  doubtless,  it  is  fit  to  be  taken  into  consideration  when  a 
new  presiding  officer  is  to  be  appointed.  As  to  the  precise  time  when  Hughei 
became  mayor,  I  think  that  very  immaterial  to  this  case ;  it  was  not  made  n 
ground  for  the  motion ;  and,  inasmuch  as  the  affidfiv:.*^.  upon  which  the  rule 
^^as  obtained,  have  not  disclosed  the  whole  of  the  case,  out  suppressed  man< 
oatenal  fiicts,  I  think  that  the  rule  should  be  discharged  with  costs. 
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•BAYtBT,  J.  I  am  eolirely  of  the 
valid  Bccepiaace  of  this  churler  by  a  r 
was  addressed.  The  situation  of  Ihe  corp 
was  granted  is  not  an  immateriBl  feature 
charien  there  was  a  local  government  for 
neglect.  It  is  supposed,  that  all  the  rights  o 
remain.  For  certain  purposes  their  rights 
of  the  corporation,  in  not  keeping  up  the  { 
it  might  have  been  dissolved  by  quo  warra 
in  a  tumultuous  manner,  at  first  voted  for 
probably  change  their  apinion,  and  be  des 
that  their  privileges  under  former  charters 
lion  of  Ihe  corporation.  And  accordinglj 
wards,  a  majority  of  the  burgesses  signif 
either  in  writing  or  by  acting  under  it;  s 
fixing  the  mode  in  which  the  acceptance  o 
that  which  was  done  in  the  present  case  su 
that  charter  be  now  the  governing  charter 
that  Hughes  lawfully  holds  the  office  of  m: 

HoLKOTn,  J.  The  crown  certainly  had 
by  granting  a  new  charter,  and  filling  up 
Buffered  to  be  so  much  reduced  that  they  w 
their  corporate  funclions.  And  *when  th 
was  not  necessary  to  have  a  corporate  mc 
should  be  accepted  or  not,  the  assent  of  tl 
being  sufficiently  shown  by  acting  under  it, 
1  am  satisfied  that  the  stal.  9  Ann.  c.  30, 
the  crown  under  a  new  charter.  Besides, 
Ihe  year  preceding  the  grant  of  the  cha 
ousted  by  quo  warranto. 

L1TTLEDA1.E,  J.  I  entirely  agree.  Thi 
that  they  could  no  longer  perform  the  fuw 
ties,  indeed,  had  not  been  seized  by  the 
charter  was  granted.  The  crown  thereb 
ford,  as  they  existed  before,  and  certain 
They  were  not  the  corporation,  but  were  1 
the  corporation.  It  is,  therefore,  said,  th 
corporation  was  necessary,  in  order  to  ir 
whom  was  this  acceptance  to  be  declarei 
acceptance  by  those  named  in  the  charter, 
and  take  the  oaths  under  the  charter,  is  su 
contended,  that  nothing  short  of  an  accept 
be  sufficient.  I  think  on  acceptance  by  th 
but  I  am  satislied  that  acceplancc  by  those 
the  burgesses,  was  a  valid  acceptance  ;  an 
concurrence  of  a  majority  of  the  'burgeasi 
question  is,  How  was  the  opinion  of  these 
may,  in  some  respects,  be  convenient  to  h 
there  is  not  any  authority  for  saying  Iha 
inconvenience  attending  such  a  proceeding 
eoce.  At  all  events,  I  am  of  opinion,  that 
showing  their  assent  to  accept  and  be  g< 
Here,  a  majority  of  the  burgesses, either  bj 
erate  declaration  in  writing,  expressed  su 
the  new  charter  the  governing  charter  of  th< 
is  entitled  under  it  to  the  office  of  mayor, 
him  must,  therefore,  be  discharged. 
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REX  V,  The  Justices  of  Glamorganshire. 


Bj  a  ranal  act  the  company  of  proprietors  were  authorized  to  make  the  canal,  and  to 
do  all  other  acta  which  they  might  think  necessary  and  convenient  for  the  making,  im- 
proving, and  using  the  canal;  and  the  profit  of  the  company,  on  the  money  expended 
in  making  and  completing  the  navigation,  was  not  to  exceed  8  per  cent,  per  annum ;  and 
in  order  to  ascertain  the  clear  amount  of  the  profits  of  the  navigation,  the  company  were 
required  to  keep  an  account  of  the  money  laid  out  in  making  the  canal,  and  of  all  charges 
incarred  before  the  canal  was  completed;  and  also  to  make  out  an  annual  account, 
baiaaced  to  the  29th  of  SepismUr,  of  the  rates,  and  of  the  charges  attending  the  sup- 
porting, maintaining,  and  usin^  the  said  navigation,  and  these  accounts  were  to  be  laid 
before  the  justices  at  quarter  sessions,  and  they  were  to  reduce  the  rates  whenever  the 
clear  profits  of  the  navigation  exceeded  8  per  cent,  upon  the  nnoney  laid  out :  Held,  that 
the  company  were  authorised  to  widen  and  deepen  the  canal,  after  it  had  been  once 
completed  (that  being  beneficial  to  the  public),  and  that  the  charge  of  such  widening 
and  deepening  was  a  charge  attending  the  using  of  the  canal. 

Bt  an  act  of  the  30  G.  3,  «.  1,  for  making  and  maintaining  a  navigable  canal 
from  Marthyr  Tydink^  to  and  through  a  place  called  the  Bank^  near  the  town  of 
*7231  *^^^^9  ^"  ^^  county  of  Glamorgan^  certain  persons  therein  named 
J  were  made  a  body  corporate,  by  the  name  of  "  The  Company  of  Proprie- 
tors of  the  Glamorganshire  Canal  Navigation,"  and  they  were  authorized  to  make 
and  complete  a  canal,  navigable  and  passable  for  boats  and  other  vessels  from  Mer* 
thyr  Tf^MIe,  through  several  places  therein  mentioned,  and  among  others,  to  and 
through  a  place  called  the  Bank^  near  to  the  town  of  Cardiff^  and  to  supply 
the  canal  with  water,  &c.  to  make  reservoirs,  &c.  And  for  those  purposes  the 
company  were  authorized  to  enter  into  and  upon  the  lands  or  grounds  of  any 
persons,  and  to  set  out  and  ascertain  such  parts  thereof,  as  they  should  think 
necessary  and  proper  for  making  the  canal,  and  all  such  other  works,  matters, 
and  conveniences  as  they  should  think  proper  and  necessary  for  effecting,  com- 
pleting, maintaining,  improving^  and  using  the  said  canal  and  other  works,  &c. 
Another  part  of  the  same  clause  authorized  the  company  to  make,  set  up,  and 
appoint  such  towing  paths,  banks  and  ways,  convenient  for  towing,  haling,  or 
drawing  of  boats  or  other  vessels  passing  upon  the  said  canal,  and  proper  places 
for  boats  and  other  vessels  navigating  upon  the  canal,  to  turn,  lie,  or  pass  each 
other,  and  to  do  all  other  matters  and  things  which  they  should  think  necessary 
and  convenient  for  the  making,  extending,  preserving,  improving,  completing, 
and  using  the  canal  and  other  works,  in  pursuance  and  according  to  the  true 
intent  and  meaning  of  that  act.  Then  by  the  forty-sixth  section  it  was  provided, 
that  the  clear  profits  to  be  received  by  the  company  from  the  navigation  should 
never  exceed  8  per  cent,  per  annum  upon  all  such  money  as  should  be  expended 
*'7241  '"  making  and  ^completing  the  navigation,  and  the  several  works  relating 
-'  thereto,  and  in  defraying  the  expenses  of  obtaining  that  act;  and  in 
order  to  ascertain  the  amount  of  the  clear  profits  of  the  navigation,  they  were 
thereby  lequired  to  cause  to  be  entered  in  a  book,  a  true  account  of  the  charges 
and  expenses  attending  the  obtaining  of  the  act,  and  all  money  laid  out  and 
expended  in  the  making  and  completing  the  canal,  and  of  all  charges  and 
expenses  which  should  from  time  to  time  be  incurred  on  account  of  the  naviga- 
tion and  the  several  works  thereto  belonging,  previous  to  and  until  the  same 
should  be  made  and  completed ;  and  they  were  required  from  Michaelmas  next, 
after  the  expiration  of  two  years  from  the  time  of  completing  the  canal,  to  cause 
a  true  and  particular  account  to  be  kept,  and  annually  made  up  and  balanced  to 
the  29th  of  September,  of  the  rates  received  by  virtue  of  that  act,  and  of  the 
chaises  and  expenses  attending  Vie  supporting^  maintaining,  and  using  tlie 
if'id  navigation,  and  the  severed  works  thereunto  belonging ;  and  the  first- 
tnentioned  account  of  the  charges  and  expenses  attending  the  obtaining  of  the 
act,  and  of  the  making  and  completing  the  navigation  and  other  works,  and  also 
every  such  annual  account  as  aforesaid,  were  to  be  laid  before  the  justicoi  of 
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the  peace  at  the  Michaelmas  quarter  sessions  to 
aRer  the  making  up  of  every  such  bddubI  accoui 
accouDt  it  should  appear  to  the  justices  that  the  cl< 
should,  upoa  the  average  of  three  yesre  then  nei 
rale  of  8  per  cent,  upon  all  such  money  as  ahouli 
account  to  have  been  laid  out  nnd  expended  as  ofoi 
thorizcd  by  an  'order  to  be  made  at  such  sessions, 
in  the  rates  for  one  year  then  next  as  in  their  judgi 
so  that  the  clear  profits  of  the  navigation  for  Ihi 
cent,  upon  the  money  which  should  by  the  said 
to  have  been  laid  out  and  expended  aa  aforesaid 
act  of  the  36  G.  3,  entitled  ''  An  act  to  amend  i 
out  the  title  of  and  reciting  that  act),  the  com[ 
the  canal  from  the  Sank  to  the  Idiwer  Layer 
that  the  extension,  when  completed,  should  be 
all  the  powers  contained  in  the  recited  act  (so  fa 
should  extend  to  the  extension;  and  the  comp 
sum  not  exceeding  10,000/,  for  that  purpose,  for 
same  interest  as  on  the  residue  of  iheir  capital, 
it  was  enacted,  "  that  the  said  several  works  ti 
and  all  other  works  whatsoever  incident  lo  the  c 
tnd  done  by  virtue  of  the  said  recited  act  and  tl 
finished  and  completed  within  the  apace  of  two 
that  act;  and  no  part  of  the  said  sum  to  be  raise 
in  or  towards  defraying  the  expenses  of  doing  c 
aforesaid,  which  should  not  lie  done  within  the  sp 
4,  the  company  were  authorized  to  raise  (if  nei 
said)  a  further  sum  of  money  ;  but  on  that  sum, 
not  to  receive  mure  than  S  per  cent,  profit.  In  | 
tions  contained  in  the  30  G.  3,  the  annual  occt 
proprietors  of  ihe  rates  collected  by  virtue  of  t 
supporting,  maintaining,  and  using  the  navigalia 
unto  belonging,  from  Michaelmtu  1833  to  Micf, 
the  justices  at  the  Michaelmas  sessions  1824,  an 
of  the  court,  and  in  that  account  there  was  a  su 
OS  disbursement,  paid  labourers,  repairs,  timber, 
charges.  At  the  Midtummer  quarter  sessions 
freighter  upon  the  cnnnl,  objected  to  some  of  the  c 
and  applied  lo  the  justices  to  examine  the  accou 
to  a  charge  of  400/.,  which  sum  was  slated  to 
widening  and  deepening  the  canal  at  the  whi 
Co,  The  principal  wharfs  for  loading  vessels 
Cardiff  were  situate  above  the  place  called  tl 
of  the  line  of  the  canal  authorized  to  be  made  ' 
canal  was  fidy.five  feel  in  width  opposite  cerfaii 
The  pressure  of  the  trude,  and  the  crowded  s 
and  at  the  wharfs  adjoining,  required  more 
narrowness  there,  the  navigation  was  so  impt 
and  pass  each  other,  and  obstructions  and  dt 
against  the  other  were  constantly  occurring, 
boats  navigating  Ihe  canal  made  repeated  com 
quested  that  Ihat  part  of  the  canal  might  be  i 
And  the  company  did  in  18S4  deem  it  requisite 
purposes  of  the  navigation  to  widen  and  deej: 
ingly  cause  it  to  be  widened  from  tivelve  to  fifl 
Ihe  distance  of  about  260  yards,  and  also  cau 
below  the  same  wharfs,  and  near  to  the  Sw  Xo 
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necessarily  expended  upon  the  works  of  widening  and  deepening  that  part  of  the 
canal  Upon  the  examination  of  the  accounts  before  the  justices,  they  made  an 
order  that  the  said  sum  of  400/.,  so  charged  for  deepening  and  widening  the 
eaoal  in  the  said  annual  account  from  Micfuidmas  1828  to  MiehcLdmas  1624, 
should  be  expunged  from  and  disallowed  in  the  account.  A  rule  nisi  having 
beeo  obtained,  calling  upon  the  justices  of  Glamorganshire  to  show  cause  why 
a  writ  of  certiorari  should  not  issue,  directed  to  them,  to  remove  the  order  into 
this  Court, 

The  Soliciior*Generaly  Ludlow  and  Russell^  Serjts.,  now  showed  cause.  The 
sum  of  400/.  was  properly  expunged  from  the  accounts,  because  the  company 
had  no  authority  under  the  act  of  parliament  to  charge  that  sum  in  the  accounts 
laid  before  the  justices.  The  expense  incurred  in  widening  and  deepening  the 
canai  is  not  a  charge  attending  the  supporting,  maintaining,  and  using  the  said 
aavigation  and  the  several  works  thereunto  belonging ;  and  by  the  forty-sixth 
section,  such  charges  only  can  be  included  in  the  accounts  laid  before  the  ses- 
sions. It  is  true  that  the  30  G.  S  empowers  the  company  to  do  all  acts  which 
they  may  deem  necessary  for  (inter  alia)  improving  the  canal ;  but  by  section 
*7dRl  ^^'  *^^  sessions  can  only  allow  charges  attending  the  "^maintaining,  sup- 
•■  porting,  and  using  the  canal.  Assuming,  however,  that  the  two  sections 
are  to  hie  construed  together,  and  that  an  expense  attending  the  improving  the 
canal  may  be  allowed  by  the  sessions,  the  word  improving  must  be  confined  in 
coostructioQ  to  improvements  made  on  the  canal,  as  it  was  completed  under  the 
ftrst  act,  and  extended  under  the  second.  6o  construing  the  word,  the  company 
may  execute  new  works,  for  the  purpose  of  maintaining  and  improving  the  old 
lioe  of  canal ;  but  they  have  no  authority  to  make  a  new  canal.  This  con- 
struction was  put  upon  the  act  in  Rex  v.  Olamorganshire  Canal  Company  (a). 
The  deepening  and  widening  was  as  to  the  increased  depth  and  width,  pro  tanto, 
the  making  of  a  new  canal,  and  adapting  it  to  an  entirely  new  purpose,  by 
allowing  vessels  of  a  larger  size  to  navigate  it.  The  36  0,  3  shows  clearly 
that  the  legislature  did  not  intend  to  authorize  the  company  to  make  new  works, 
for  it  directs  that  the  extended  line  of  the  canal  to  be  made  under  that  act  shall 
be  completed  within  two  years.  [Lord  Tenterden^  C.  J.  As  for  as  the  question 
presented  to  us  is  concerned,  that  act  is  wholly  immaterial.  It  relates  only  to 
works  to  be  done  for  the  purpose  of  extending  the  canal.  The  question  before 
the  Court  is,  first,  Whether  the  company  had  authority  by  the  first  act  to  deepen 
and  widen  the  canal  t  and,  secondly,  if  they  had.  Whether  the  expense  attend- 
ing such  a  work  be  a  charge  attending  the  maintaining,  supporting,  and  using 
the  canal  t] 

*7291  o\T  James  Scarlett^  CampheUy  and  Maule^  contrft.  The  ^meaning  of  the 
-I  legislature  must  be  collected  from  the  different  clauses  of  the  act,  and  not 
from  an  expression  in  one  particular  clause  only.  The  company  are  authorized 
not  only  to  make  but  to  improve  the  canal ;  for  they  are  to  do  all  other  matters 
and  things  which  they  shall  think  necessary  for  the  making,  extending,  pre- 
serving, improving^  completing,  and  using  the  said  canal  and  other  works. 
Then  the  forty-sixth  section,  which  limits  the  amount  of  their  profits,  requires 
them  to  lay  yearly  before  the  sessions  accounts  of  the  charges  and  expenses 
attending  the  supporting,  maintaining,  and  using  the  said  navigation,  ond  the 
several  works  thereunto  belonging.  Now  it  must  have  been  the  intention  of  the 
legislature  that  the  company  should  be  allowed  the  expenses  of  those  works 
which  they  were  enabled  by  the  first  clause  to  make;  and  by  that  section  they 
were  authorized  to  do  all  things  which  they  might  think  necessary  for  improving 
the  canal.  Although  the  word  improving  is  omitted  in  the  forty-sixth  section, 
still,  giving  a  liberal  construction  to  the  words  of  that  section,  the  expense  of 
making  an  improvement  which  the  public  exigencies  require,  in  order  to  enable 
them  to  have  the  fiiU  use  of  the  canal,  may  be  considered  as  an  expense  attend- 
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ing  the  ikiing  of  the  said  navigation,  because  without  such  impravenieDt  it  ooald 
not  be  used  for  those  public  purposes  which  the  legislature  intended.  [Bayky, 
J.  If  an  act  of  parliament  gave  a  power  to  persons  to  expend  money  A>r  the 
supporting,  maintaining,  and  using  a  road,  they  might  expend  money  for  lower- 
ing hills  and  filling  up  valleys.]  The  case  of  The  King  v.  T/te  Glamorgan' 
shire  Canal  Company  (a)  shows,  that  though  the  works  be  new  in  ^specie,  r^^M 
yet  if  they  are  (or  the  maintenance  of  the  canal,  the  company  are  au-  *- 
thorized  to  make  them. 

Lord  Tenter DEif,  C.  J.  This  case  depends  upon  the  construction  of  the  act 
of  parliament  of  the  30  G.  3.  The  question  is,  whether  the  sum  of  400/.,  which 
has  been  expended  by  this  canal  company  in  widening  and  deepening  a  part  of 
the  canal,  is  to  be  defrayed  out  of  the  8  per  cent,  profits  allowed  to  them  upon 
their  original  expenditure,  or  whether  it  is  to  be  brought  into  the  annual  account 
of  general  charges,  the  effect  of  which  may  be  to  postpone  the  time  at 
which  a  reduction  of  the  tolls  for  navigating  this  canal  may  be  made  for  the 
benefit  of  the  public.  Now  the  act  of  the  80  G.  3  incorporates  the  canal 
company,  and  gives  them  a  power  to  make  and  complete  a  navigable  canal 
within  specified  limits,  and  to  enter  upon  the  lands  of  any  persons,  and  to  set 
out  and  ascertain  such  parts  thereof  as  they  shall  think  necessary  and  proper 
for  making  the  said  canal,  and  do  all  such  other  works,  matters,  and  con- 
veniences as  they  shall  think  proper  and  necessary  for  eflecting,  completing, 
maintaining,  improving,  and  using  the  canal  and  other  works.  Then  in  another 
part  of  the  same  section  the  company  are  to  do  all  other  matters  and  things 
which  they  shall  think  necessary  and  convenient  for  the  nwking,  extending, 
preserving,  improving,  completing,  and  using  the  said  canal  and  other  works. 
The  person  who  framed  the  act  did  not  even  in  the  same  section  always  use  the 
same  language,  with  reference  to  the  same  subject-matter.  The  word  imprtivuig, 
however,  occurs  twice  in  that  clause  where  the  le^slature  is  providing  for  the 
making  oC  the  canal.  The  forty-sixth  section  provides  that  the  clear  profits  of 
*the  company,  to  be  derived  from  the  navigation,  shall  not  exceed  8  per  r^^^j 
cent,  upon  the  money  laid  out  and  expended  in  nuiking  the  same ;  and  '- 
then,  in  order  that  the  amount  of  their  profits  may  be  ascertained,  the  company 
are  required,  in  the  first  place,  to  cause  an  account  of  the  charges  and  expenses 
attending  the  obtaining  of  the  act,  and  of  all  money  already  laid  out  and  expended 
in  making  and  completing  the  canal,  and  of  all  charges  and  expenses  incurred 
on  account  of  the  navigation,  and  the  several  works  thereunto  belonging,  pre- 
vious to  and  until  the  same  shall  be  made  and  completed ;  and  they  are  also 
required  to  cause  on  occount  to  be  made  up  and  kept  annually^  and  balanced  to 
the  29th  of  September^  of  the  rates  collected  or  received  by  virtue  of  that  act, 
and  of  the  charges  and  expenses  attending  the  supportitig^  maintaining^  and 
using  the  said  navigation,  and  the  several  works  thereunto  belonging ;  and  the  ques- 
tion is,  Whether  the  sum  of  400/.  is  an  item  or  charge  of  expense  attending  the  sup- 
porting, maintaining,  and  using  the  navigation  ?  Now  these  words,  as  it  seems  tc 
me,  ought  to  receive  a  libcra»  construction ;  and  so  construing  them,  I  think  that 
whatever  expense  has  been  incurred  in  doing  any  works  deemed  necessary  for 
the  convenk^nt  use  of  the  canal,  not  merely  by  the  proprietors  themselves,  bat 
by  those  who  are  to  navigate  it,  viz.  by  the  freighters,  may  be  considered  an 
expense  attending  the  using  of  the  canal,  within  the  meaning  of  this  clause  of 
the  act  of  parliament.  It  is  not  denied  that  this  widening  and  deepening  of  the 
canal  was  an  act  done  at  the  request  of  the  persons  who  navigated  it.  The 
deepening  was  convenient  for  the  using  of  the  cans  I,  by  adnntting  into  that  part 
of  it  vessels  of  larger  buHen  than  otherwise  could  *have  been  admitted,  r%^^ 
and  the  widening  was  convenient,  also,  for  the  using  of  the  cnnal,  by  •■ 
allowing  vessels  to  pass  each  other  in  that  part  of  the  canal  which  they  could 
not  otherwise  conveniently  do.     I  am,  therefore,  of  opinion  that  the  expense  of 
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the  widening  and  deepening  may  fairly  be  considered  an  expense  attending  the 
using  of  the  canal,  and,  therefore,  that  it  was  an  expense  which  might  be  brought 
into  charge  under  this  act  of  parliament,  and  that  it  ought  to  have  been  allowed 
by  the  sessions.     This  rule  must,  therefore,  be  made  absolute. 

Batlsy,  J.  The  canal  company,  in  the  first  instance,  might  have  made  the 
canal  as  wide  and  deep  as  they  have  now  made  it ;  and  I  see  no  reason  why 
they  may  not,  at  this  period  of  time,  make  it  wider  and  deeper,  if  that  be  bene- 
ficial to  the  public.  By  widening  and  deepening  it,  they  enable  the  public  to 
make  a  greater  use  of  the  canal ;  and  they  therefore  are  doing  an  act  tending 
to  facilitate  the  use  of  the  canal. 

Rule  absolute. 


FOX  et  al.  v.  JONES.    Feb.  11. 

rbe  Conrt,  in  an  action  brought  a^inst  the  Marshal  for  an  eseape,  compelled  him  or  his 
oflScer  to  permit  the  attorney  of  the  plaintiff  to  inspect  the  writ  of  habeai  corpus,  and  re- 
ton,  and  tbe  committitur  indorsed  thereon. 

Trd  was  an  action  against  the  defendant,  as  the  Marshal  of  the  King's  Bench 
prison,  for  the  escape  of  one  Frederick  HouHird  Burnet^  who  was  a  prisoner  in 
his  custody  upon  mesne  process,  having  been  committed  to  the  custody  of  the 
Marshal  by  one  of  the  Judges  of  this  Court  when  brought  before  him  by  habeas 
*7331  ^T^u^*  ^  ^"^6  >)is^  ^^'^  )ieen  obtained,  calling  upon  the  defendant  *upon 
-'  notice  of  the  rule  to  be  given  to  his  attorney ;  and  the  clerk  of  the 
papers  of  the  King's  Bench  prison,  upon  notice  of  the  rule  to  be  given  to  him 
or  his  deputy  there,  to  show  cause  why  the  plaintififs'  attorney  should  not  be  at 
liberty  to  inspect  and  take  a  copy  of  the  writ  of  habeas  corpus,  and  return 
thereto  annexed,  and  the  committitur  of  Frederick  Burnet  indorsed  thereon, 
oow  in  the  custody  of  them  or  one  of  them.  This  rule  was  obtained  upon  an 
affidavit,  stating  that  the  plaintiff  could  not  safely  proceed  to  trial  without  having 
such  inspection. 

Sir  James  Scarlett  and  Campbell  now  showed  cause. 

This  is  a  rule  calling  upon  the  defendant  to  produce  evidence  against  himself. 
In  Cooper  v.  Jones  (a),  the  Court  refused  to  compel  the  Marshal  to  file  of  record 
K  writ  of  habeas  corpus  cum  caus4,  by  which  a  person  was  committed  to  his 
custody  in  execution ;  and  it  was  there  said,  that  such  writs,  with  committiturs 
thereon,  had  never  been  filed  or  kept  by  the  Court  or  any  of  its  officers,  at 
Westminster  or  elsewhere,  except  in  the  office  of  the  clerk  of  the  papers  in  the 
King's  Bench  prison ;  but  that  the  writ  had  always  remained  as  any  other  war- 
rant naturally  would,  in  the  hands  of  the  officer  to  whom  it  was  immediately 
directed,  and  whose  voucher  or  authority  for  the  act  of  detaining  the  party  it 
properly  was.  It  is,  therefore,  a  private  document,  which  the  officer  has  a  right 
to  keep  for  his  own  security. 

F.  Pollock  contri.  Where  the  Court  has  jurisdiction,  it  will  compel  the  pro- 
duction of  any  paper,  in  order  to  eflectuate  the  purposes  of  justice.  Now,  in 
*lZi]  ^^^  ^^^  *^^  defendant  in  the  original  action  being  brought  before  a 
-'  Judge  by  a  writ  of  habeas  corpus,  was  committed  to  the  custody  of  the 
defendant  as  an  officer  of  the  Court.  It  is  necessary  to  aver  that  fact  in  the 
declaration,  and  if  the  proof  does  not  correspond  with  the  allegation,  the  plain* 
tifi'will  be  nonsuited.  The  defendant  or  his  officer  will  be  bound  to  produce  the 
document  at  the  trial ;  and  the  purposes  of  justice  require  that  the  plaintiiT 
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ihould  be  permitted  to  inipect  the  document  b 
1  nonsuit ;  aod  that  beiog  so,  the  Court  wilt  c 
Lord  TsNTEKOKif,  C.  J.  The  rule  iu  Ihis 
o  permit  the  plaiatiSs'  atlorney  to  inspect  tbi 
ilur.  In  (Jooper  v,  Jones  (a)  the  rule  cmlled  u 
he  writ  of  haboaa  corpus  and  commit  tit  ur  j  a 
luch  inttrumeal  having  been  filed  of  record,  i 
IS  it  is  clear  that  the  Marshal  or  his  officer  tn 
locuments  at  the  trial,  1  think  juslice  requires 
>e  permitted  to  inspect  them,  in  order  to  adap 
o  the  proof.     This  rule  must,  therefore,  be  m 
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■HALTBY   ud  another,    Asngnees  of  J. 
CABSTAIRS  f 

A.  kept  cuh  with  K.  and  Co.,  bankcra,  wbo  held  i 
becomg  due  to  Ihem,  either  far  cuh  advanced  to 
capted,or  indaned  by  him.  Bill*  of  exchir^e,  ac 
E.iH.tai  Co.,  wars  dcpoiited  in  the  faandi  orJT. 
for  lii>  proroiawrj  note*.  A.  became  bankrupt,  i 
of  compaaition  with  tlieir  levetal  credilon  (the  : 
being  partiea  to  the  deed).  The  deed  recited  Ihl 
t«  variou*  peraona,  and  that  levenl  ortht  creditoi 
bilU  of  ezchaitge,  a*  lecuriliei  for  their  debt*  »i 
which  were  drawn  b; ,  or  on,  or  accepted  or  indoi 
posed  to  be  made  ahould  be  accepted  by  the  cred 
faction  of  Iheir  debts,  aa  well  againat  E.,  H.  aad  C 
of  tht  laid  mil  a/  txchangt  drawn,  acapttJ,  er  i 
deed,  the  credilora  cxpreuly  releaaed  lo  B.,  H,  an 
named  (but  not  to  A.),  all  billa  of  exchange,  and  < 
of  the  trusleei  (named  in  the  deed)  all  inch  billa o: 
by  the  copirtnerahip  of  £.,  H.  and  Co.,  or  by  A., 
they,  the  respective  creditors,  parties  thereto,  th 
•hm;  (a  Men  rtiftHivl/if  /mm  lAt  laid  tofarlHtr 

Krauanee  of  the  deed,  delivered  up  to  the  truitera 
iwn  by  f.,  H.  and  Co.,  accepted  for  their  accoi 
in  lettlin;  accoimta  with  the  aBsignees  of  A.,<le 
which  K.  and  Co.  had  on  A.'i  eitate,  for  cash  adv 
proceeds  of  the  aecuritiei  deposited  by  htm  in  th 
hands  a  surplus,  after  SBtiafying  those  claims:  1 
■xtin^uiih  Ihe  debt  due  and  owin^  from  A.  to  S.i 
and  Co.  were  released,  and  therefore  that  ff.and  I 
claim  against  A.  upon  those  bills,  Ihe  surplu*  ol 
rimained  in  their  lunds  after  satisfying  the  balan< 

AsiuxraiT  by  the  plaintiff,  as  assignees  < 
IQd.,  being  the  nlleged  surplus  of  the  proceet 
the  bankrupt  EUil,  before  his  bankruptcy,  in 
md  Co.  bankers,  beyond  the  claim  of  Ketuii 
had  been  received  by  the  defendants,  in  their 
tan  and  Co.,  who  became  bankrupts  in  the  3 
sisted  of  a  count  for  money  had  and  receiv 
counts,  a  count  for  interest,  and  a  count  up 
general  issue,  and  notice  of  sot-off,  upon  whic 
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^361  ^^^'^  ^^  7bi^d(?ny  C.  J.,  at  the  Ijmdon  sittings  before  ^ilficAoe/miM 
^  term  1822,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 
of  this  Court  on  the  Ibl lowing  case: 

On  the  4th  September  1600  a  commission  of  bankrupt  issued  against  J*.  Ellilj 
late  o{  London^  lead  merchant,  who  was  duly  found  and  declared  a  bankrupt, 
and  the  pJaiutilTs  were  assignees  of  his  estate  and  eflects  under  that  commission. 
On  the  2dd  July  1812  a  commission  of  bankrupt  issued  against  J(^m  Pooley 
and  E,  Kensington^  Styan^  and  Adams^  of  London^  bankers,  who  were  duly 
found  and  declared  bankrupts,  and  the  defendants  were  assignees  under  that 
commission. 

Mr.  EUU^  prior  and  up  to  the  period  of  his  bankruptcy,  kept  a  banking 
account  with  Messrs.  Kensington  and  Co.,  who  were  in  the  habit  of  making 
advances  of  money  to  him,  by  way  of  discount  and  otherwise.  As  a  collateral 
security  to  Kensington  and  Co.  for  any  debt  which  might  become  due  from 
EUil  to  them,  either  with  respect  to  transactions  between  them,  or  in  respect  of 
any  bills  bearing  his  name,  of  which  they  might,  by  any  other  means,  become 
the  holders,  £!llilf  from  time  to  time,  paid  to  them  various  bills  of  exchange ; 
and  also,  by  indentures  of  lease  and  release,  dated  the  26th  and  27th  June 
1809,  and  made  between  EttU^  of  the  one  part,  and  Messrs.  Kensington  and 
Co.,  of  the  other  part,  J*.  EUil  conveyed  certain  property,  belonging  to  him,  to 
Kensington  and  Co.  The  deed  contained  all  proper  powers  of  sale.  At  the 
tin»  of  EUiTs  bankruptcy  there  was  a  cash-balance  due  from  him  to  Kensington 
and  Co.  to  the  amount  of  3574/.  l5.,  and  at  that  time,  besides  the  property  con- 
veyed by  the  before-mentioned  deeds  of  the  26th  and  27th  June  1800,  the 
following  bills  of  exchange,  which  had  been  deposited  with  them  by  Ellil 
tjoji  *<^  ^  general  collateral  security  to  the  sanoe  extent  as  before  mentioned, 
^  remained  in  their  hands,  viz.  ten  bills  drawn  by  Ellil  upon  and  accepted 
by  Skuk^  and  one  bill  drawn  upon  and  accepted  bv  Gf.  Leuns,  for  043/.  75., 
but  none  of  the  said  bills  having  the  name  of  Easterly^  Holly  and  Co.  thereon. 
JSIUI  was  in  the  habit  of  accepting  bills  for  Easterln/^  Ilallj  and  Co.'s  accom- 
modation, and  also  for  value,  and  at  the  time  of  his  failure  was  under  accept- 
ances for  more  than  160,000/.  for  their  accommodation.  Easterly ^  Hall,  and 
Co.  had  negotiated  these  bills  to  a  considerable  amount ;  and  Atkinson  and 
Mount  of  Broad  Street  became  the  holders  of  some  of  these  bills,  amounting 
to  18,200/.,  which  they,  before  the  bankruptcy  of  EUil,  deposited  with  Messrs. 
Kensington  and  Co.,  who  were  their  bankers,  as  collateral  securities  for  their 
own  notes  of  hand  discounted  by  Messrs.  Kensington  and  Co.  All  demands 
which  Kensington  and  Co.  had  against  EUil  on  transactions  with  him  were 
saUsfied  out  of  the  proceeds  of  the  property  conveyed  by  the  deeds  of  the  26th 
and  27th  June  1800  (which  properly  was  sold),  in  that  year,  after  EUiPs 
bankruptcy,  by  the  plaintifis,  who  applied  to  Kensington  and  Co.  for  their  consent 
to  sell  for  6600/.,  which  they  gave  on  condition  that  all  the  proceeds  should  be 
paid  to  them  on  EUiTs  account,  and  it  was  so  agreed,  and  they  accordingly 
received  the  deposit;  and  the  plaintiff  MaUby,  afterwards,  on  the  16th  April 
ldl2,  paid  to  Kensington  and  Co.  out  of  the  said  proceeds  4000/.,  which  over- 
paid the  cash  balance  due  to  Kensington  and  Co.  by  425/.  105.  The  defendants 
have  also,  since  the  bankruptcy  of  Kensington  and  Co.,  that  is,  in  1814, 
received  the  balance  of  the  said  proceeds,  and  they  have  also  received  from  the 
*7381  *P^^^^  "P^'^  ^^  ^'^^  accepted  by  Letais  a  further  sum  of  282/.  Is,  Id, 
■*  The  sums  so  received  oy  the  defendants,  beyond  what  would  be  necessnry 
to  satisfy  the  cash-balance  due  from  EUU  as  aforesaid,  amount  together  to  1861/. 
Zs,  10(/.,  and  which  last-mentioned  sum  of  1861/.  95.  lO^/.  the  plaintiffs  sought  to 
recover  by  the  present  action.  The  defendants  insisted  upon  a  right  to  retain  that 
turn  in  respect  of  a  demand  upon  the  bills  of  exchange  deposited  as  aforesaid  by 
Atkinson  and  Mount  exceeding  that  amount.  Prior  to  EUiTs  failure  Kensington 
and  Co.  were  the  bankers  of  Atkinson  and  Mount,  and  had  discounted  for 
Atkinson  and  Mount  their  promissory  notes  of  hand,  receiving  from  Atkinson 
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d  Mount,  by  way  of  collateral  eecurily,  bi 
noun),  among  which  were  bills  amounting  lo 
asUrby,  Hall,  anil  Co.  upon,  and  accepted  I 
iled;  and  at  the  time  oi  EUil'a  bankruptcy  J 
lis,  accepted  by  him  for  18,200/.,  aa  colla 
'ouRt'a  account,  Al\er  EliiTa  bankruptcy,  j 
ibarrasscd  in  their  circumstances,  and  found 
snt  with  their  creditors  ;  amongsi  them  were 
editors  upon  the  bills  so  held  by  them  as  afon 
IS  carried  inlo  effect  by  a  deed  dnied  23d  Ju 
fs  were  parlies  as  creditors  of  EasUrbtj,  Hi 
igU/n  and  Co.,  and  several  other  persons. 
The  deed  purported  lo  be  made  between  Geor^ 
'alter  Hall,  and  Frederick  Hall,  merchants  i 
m  *uf  EuiUrby,  Hail,  and  Co.  of  the  first  part; 
lUmer,  and  several  other  persona,  the  ossigneci 
ubone  SurUes  and  John  SurUes,  at  that  tim 
.  Moabray,  C.  L.  HoUingworUi,  and  seven 
y  of  Durham,  of  ihe  third  part;  R.  Pull 
lunger,  boih  of  the  city  of  London,  mcrcha 
rt  J  it,  Skelton,  of  the  fifth  part ;  Sir  J.  < 
id  the  said  A.  Altnobray,  o(  the  sixth  part ; 
s  said  copartnership  of  Eastcrhy,  Hail,  and 
the  aevenlh  part ;  T.  Maltby,  T.  H.  MasU 
J,  EUU,  of  the  eighth  part. 
By  this  deed,  aller  reciting  that  G,  Houblei 
,  Hall,  together  with  the  said  A,  Surteei  a 
partnership  for  working  mines,  and  that  the 
.riety  of  mining  properly  in  IJuriiam,  and  i 
several  lenses  ;  and  that  lo  enable  them  to  ex 
came  indebted  to  various  persons  in  large  au 
rtnership  o(  Eatterhy,  HUl,  and  Co. ;  and  ll 
:or8  of  the  seventh  part  this  deed  was  execi: 
).,on  the  lUih  July  1803,  assigned  lo  Henri 
e  premises  comprised  in  five  of  (he  leases,  p 
rty,  for  securing  the  repayment  lo  him  of  3 

him  to  the  partnership  ;  that  on  the  4th 
came  bankrupts,  and  by  their  bankruptcy  ih 

under  the  firm  of  Easterb*/,  Hall,  and  Co., 
:  two  Siirtees,  dissolved;  and  that  by  inden 
i  13lh  May  1808,  and  made  between  G.  Dt 
d  F.  Hall  of  the  one  pari,  and  A.  Matcbra 
urham,  bank  of  the  other  part,  reciting,  ami 
%y  and  the  other  partners  of  the  Durham  bi 
,  Doubleday,  A.  Eaiterbi/,  W.  Hall,  and  J 

or  upon  the  discount  of  bills  of  exchange 
rsons  therein  mentioned;  and  had  agreed,  in 
y,  A.  Eoiterby,  W.  HaU,  and  F.  HaU  shoul 
exchange  to  be  drawn  nnd  accepted  as  therei 
It  in  consideration  of  the  premises,  and  for 
pressed,  the  several  undivided  parts  or  share 
i^erby,  W.  Hall,  and  F.  Hall,  of  and  in 
nts,  and  shares  of  mines  and  hereditament 
i  also  the  entirety  of  various  messuages,  i 
irein  also  described  (being  part  of  the  said  It 
i  belonging  lo  llie  said  copnrtner<hip  of  j 
ligned  bv  the  said  G.  Bovbkday,  A.  EasUr 
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the  said  A,  Mowbray  and  the  other  partners  of  the  Durham  bank,  lor  the 
respective  residues  ol'  the  several  terms  of  years  comprising  the  same  premises 
respectively,  upon  various  trusts  for  securing  the  paynnent,  liquidation,  and 
redemption  of  the  several  sums  of  money  theretofore  advanced,  or  there* 
*7411  ^^^^    ^^  ^  advanced    by   the   said   A,   Mowbray  and    the   *other 

-■  partners  of  the  Durham  bank,  ibr  the  use  or  on  the  account  of 
the  said  G.  DouUeday,  A.  Easterby,  W.  Hall,  and  F.  Hall,  by  way  of 
discount  upon  other  bills  of  exchange,  with  the  usual  interest,  and  with  such 
powers  and  authorities  in  the  respective  events  therein  specified,  to  enter  and 
take  possession  of  the  premises,  and  work  and  conduct  thie  same ;  and  also  to 
•ell  and  dispose  of  the  same,  for  the  purposes  of  the  said  security  as  therein 
mentbned ;  and  subject  to  the  said  security  upon  trust  for  the  said  G.  Double* 
day.  A,  EasUrby,  W,  Hall,  and  F»  Hail,  their  executors,  &c.  It  then  recited 
that  a  considerable  sum  of  money  remained  due  to  the  said  A.  Mowbray  and  the 
other  partners  of  the  Durfiam  bank,  by  virtue  of  the  trusts  and  provisions  of 
that  assignment,  and  that  since  the  bankruptcy  of  A.  SurUes  and  /.  SurUes  the 
mioing  concern  had  been  continued  and  conducted  by  the  said  6.  Doubleday, 
A.  Ecuterby,  TV.  Hall,  and  F.  Hall,  under  the  firm  of  EasUrby,  Hall,  and  Co., 
without  any  interference  therein  by  A.  Surtees  and  /.  SurUes,  or  either  of  them, 
or  their  assignees,  and  without  any  final  settlement  of  the  accounts  of  the  said 
partners  touching  the  said  joint  concern  up  to  the  time  of  the  said  bankruptcy ; 
and  that  G,  Doubleday  and  A.  Easterby,  W,  Hall,and  jP.  Hall,  had  since 
expended  large  sums  of  money  in  the  discharge  of  many  of  the  subsisting  debts 
and  engagements  contracted  by  the  copartnership  prior  to  that  period,  and  had 
in  consequence  of  such  payments,  and  of  the  great  advances  necessary  to  be 
made,  and  which  had  been  made  by  them,  for  carrying  on  the  mining  concern, 
become  indebted  to  various  persons  in  largo  sums  of  money,  and  among  others, 
to  R,  Fuller  the  elder,  and  R,  Fuller  the  younger,  for  and  in  respect  of  divers 
*7421  *^"^^  ^^  money  advanced  by  them  to  or  on  account  and  for  the  accom- 

'■  modation  of  the  said  G.  Doubleday,  A.  Easlerby,  W,  Hall,  and  F,  Hall, 
as  continuing  copartners  as  aforesaid ;  that  the  two  Fullers  did  then  lately,  at 
the  request  and  for  the  accommodation  of  G.  Doubleday,  A,  Easterby,  W,  Hall, 
and  F.  HaU,  become  liable  and  engaged  to  many  of  the  several  persons  parties  to 
the  deed  of  the  seventh  part,  being  creditors  of  the  mining  concern,  for  the  payment 
to  them  of  several  large  sums  of  money,  by  drawing,  accepting,  or  indorsing  in 
their  favour  bills  of  exchange  for  the  respective  amounts  of  the  same  sums  of 
money,  all  which  bills  of  exchange  had  become  due,  but  that  Gr.  Doubleday,  A. 
Easterby,  W.  HaU,  and  F.  Hall,  and  R.  Fuller  the  elder,  and  R.  Fuller  the 
younger,  were  respectively  unable  to  take  up  and  discharge  the  same ;  and  that 
several  of  the  creditors  of  the  said  copartnership  of  Easterby,  Hall,  and  Co. 
were  holders  of  bills  of  exchange,  as  securities  for  their  debts  owing  tx)  tfiem  by 
the  said  copartnership,  which  were  drawn  by  or  on,  or  accepted  or  indorsed  by 
the  said  John  BUil,  and  of  other  bills  of  exchange  drawn  by  or  on,  or  accept^ 
or  indorsed  by  Messrs.  Atkinson  and  Mount,  ^Broad-Street  Buildings,  London, 
merchants, — all  which  bills  of  exchange  were  then  due;  and  that  a  commission 
of  bankrupt  had  been  lately  issued  against  the  said  ./.  EllU,  under  which  be  had 
heen  declared  a  bankrupt,  and  the  said  T^mas  Maltby,  T.  H.  Masterman,  and 
5.  Brown,  had  been  duly  chosen  assignees  of  his  estate  and  effects ;  and  that 
the  account^current.  between  the  said  /.  EUU  and  the  said  copartnership  of 
Easurby,  Hall,  and  Co.  had  not  been  made  up  and  settled,  and  it  was  then 
*74ai  "°^^^  ^^  whose  favour  the  balance  of  such  accounts  *would  appear, 

-I  upon  the  final  adjustment  thereof;  but,  in  consideration  of  the  provisions 
thereinafter  contained  for  the  discharge  of  the  debts  of  the  said  copartnership  of 
Easterby,  HaU,  and  Co.,  including  the  sums  of  money  due  and  owing  upon  and 
•ecured  by  the  said  bills  of  exchange,  drawn,  accepted,  or  indorsed  by  the  said 
/.  EUU  as  aforesaid,  the  said  assignees  of  his  estate  and  effects  had,  with  the 
consent  of  his  creditors  for  that  purpose  obtained,  agreed  to  accept  payment  of. 
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1  of  money,  if  any,  ns  should  or  mi 
I  balance  of  the  said  last- mentioned 
luant  to  the  trusts  and  directions 
^ees  of  the  two  Surtee$,  with  tin 
tnipls,  were  empowered  and  had  agi 
id  saliafsction  of  the  shares  and  inle 
assignees  in  right  of  tlie  said  batikru 
nd  in  all  other  the  real  and  personal 
lieday,  A.  Etuterby,  W.  MaU,  F.  1 
a,  as  copartners  as  aforesaid  ;  whicl 
le  from  the  said  G.  Doubteday,  A. 
lignees  of  the  said  bankrupts  (the  Su 

ID  be  paid  to  them  as  ihereioafter  r 
ha!  the  said  aasigneca  should  come  i 
iQce  which  might  be  due  to  ihem, 

and  Co.,  from  the  raid  copartner 
and  in  the  order  with  the  other  ere 

parties  thereto,  of  the  seventh  pa 
Ktween  G.  Doubleday,  A,  Easter 
lership  of  EatUrbtjt  HaU,  and  Co.  s 
iiisequence  of  the  dissolution  of  the  sa 
O.  Daubieday,  A.  Euiterby,  W.  H 
signees  of  the  two  Surtees,  snd  with 
tythedebUcftiietaidcopartnerMhii 
msofl/tecopaitnefihip,  that  the  mil 
ter  mentioned,  subject  to  the  rents  si 
n  respect  thereof,  and  also  to  the  sa 
E  for  the  said  sum  of  3000/.,  and  all 
le  irald;  and  that  the  severol  prov 
cly  intended  to  be,  and  should  be  a' 
ective  creditors  of  the  said  coparlnei 
>f  their  respective  debts  and  demai 
!iv,  A.  Easterby,  W.  Hall,  and  F. 
Puller  the  eUkr,  and  R.  Puller  the  y 
illil,  or  agaifst  tlte  laid  Mewrt.  At 
ftix  said  bills  ifezehnnge  drawn, 
'lew  Tt^pfclively,  and  t/ten  rtmainit 
islerby,  Hall,  and  6b.,  or  Hall  c 
nge  were  to  be  delivered  up  by  ti 
i  vpoH  receiving  debentures  xindti 
St  funds,  for  the  amount  of  their  r 
;r  pursuant  to  the  proviso  ihereina 
ontained  was  intended  to  operate  i 
rson  or  persons,  save  only  and  e: 
^  W.  HaU,  and  F,  UaU,  R.  Pul 

and  the  said  Mesars.  Atkinson  and 
til;  and  that  in  order  to  focilitnte  and 
nd  as  a  further  consideration  and  ini 
'ditors  of  the  said  copartnership  of  2 

provision  (or  the  payment  of  their 
,  the  said  A.  Mtncbrayand  the  oth 
he  request  of  the  aaid  O,  Daubleda 
nsented  and  agreed  wholly  to  waive, 
and  advantage  whatsoever,  to  whic 
itied  under  and  by  virtue  of  the  tn 
led  indenture  of  assignment  of  the 

due  and  owing  to  them  from  the  c 
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and  the  said  Sir  /•  C.  Hippesley^  G.  Sinuortj  and  Arthur  Mowbray^  having 
beea  Dominated  and  appointed  by  the  several  parties  interested  in  the  said  pro* 
posed  arrangements  to  be  trustees  for  carrying  the  same  into  effect  and  execu* 
tiou,  it  was  witoessod,  that  in  further  pursuance  of  the  said  several  proposals 
and  agreements  thereinbefore  recited,  and  for  carrying  the  same  into  further 
effect  and  execution,  and  in  consideration  of  the  premises,  it  was  thereby 
declared  and  agreed  by  and  between  all  the  said  parties  to  that  deed,  and  par- 
t'-Mo^  ticulariy  the  said  G.  Doubleday^  Anthony  EasUrbyj  *  TV.  HcUl^  and  F. 

^  HaU^  did  thereby  agree,  declare^  and  direct,  that  the  said  Sir  /.  C. 
Hippaky^  G.  Sinuon^  and  A,  Mowbray ^  their  executors,  administrators,  and 
assigns,  should  stand  and  be  possessed  of  146,000/.,  being  the  purchase  monies 
fur  twenty-seven  fiftieth  shares  of  the  said  mines  and  premises,  and  of  and  in 
tlie  interest  to  become  due  for  the  same  upon  trust,  in  the  first  place,  thereout  to 
p.iy  and  retain  the  costs  of  carrying  the  said  arrangement  into  efiect ;  and  in 
the  next  place,  thereout  to  pay  to  the  said  A.  Mowbray^  J.  Bulmer^  and  others, 
as  assignees  of  Messrs.  Surtees  as  aforesaid,  their  executors,  &c.  the  sum  of 
10,800/.,  and  upon  trust,  immediately  thereafter  to  apply  the  ultimate  residue  or 
surplus  of  the  said  146,000/.  and  interest,  so  far  as  the  same  should  extend  in 
(myment  to  the  several  creditors  of  the  said  copartnership  of  Easterby^  Hall, 
and  Co.  (except  the  Pullers  and  the  assignees  of  Ellil)^  excepting  only  as  to 
Buch  assignees  of  EUU  in  regard  to  the  matter  thereinafter  particularly  men- 
tioned, of  one  or  more  rateable  and  equal  dividend  or  dividends  upon  the  amount 
of  the  several  and  respective  debts  and  sums  of  money  justly  dae  and  owing  to 
them,  the  same  creditors  respectively ;  and  also  the  said  G.  DotUdeday  and  A, 
Easterby^  by  their  executors,  &c.  of  one  or  more  rateable  and  equal  dividend  or 
divideods  upon  the  said  sum  of  15,000/.,  agreed  to  be  paid  to  them  as  aforesaid, 
ail  such  dividends  to  be  made  in  a  just  and  equal  proportion  to  the  amount  of 
the  same  debts  and  sums  of  money  respectively,  without  any  priority  of  any 
one  or  more  of  them  to  any  other  or  others  of  them,  it  being  the  intention 
and  agreement  of  the  parties  thereto,  that  the  15,000/.  should  be  paid  to  G. 
#.  .^1  Doubleday  and  A.  Easterby^  with  the  debts  of*  the  said  copartnership 

^  *of  JESastrrby^  HaU^  and  Co.  thereby  provided  for ;  and  it  was  thereby 
Agreed,  that  whereas  Messrs.  Kensington  and  Co.,  Messrs.  Harding  and 
UiU^  and  Lopez  and  Collins^  lately  received  respectively  several  sums  by 
tnd  out  of  the  estate  of  J.  EUU,  it  was  thereby  declared  that  a  dividend 
rateably  with  the  other  creditors  should  bo  paid  out  of  the  said  146,000/. 
to  the  said  assignees  of  /.  EUU  upon  the  said  several  sums  so  received  by 
Kensington  and  Co.,  Harding  and  Hill,  and  Lopez  and  Collins,  out  of  the 
estate  of  /.  ElUl^  and  whereby  the  said  estate  had  been  damnified,  but  not 
npon  any  other  sum  or  balance ;  and  it  was  expressly  agreed  and  declared 
between  and  by  the  said  parties,  that  the  several  trusts  and  provisions  therein- 
before  contain^  for  payment  of  the  debts  of  the  said  copartnership  of  Easterby, 
Hall,  and  Co.  were  to  be  forthwith  accepted  and  taken  by  the  several  and 
respective  creditors  thereof,  in  full  satisfaction  and  discharge  of  their  respective 
debts  and  demands  ;  and  that  in  case  any  one  or  more  of  the  creditors  for  the 
time  bein^  of  the  said  copartnership  of  Easterby,  Hall,  and  Co.,  or  of  the  said 
&.  TkiMeday,  A,  Easterby,  W,  HaU,  and  F.  Hall,  as  continuing  partners 
therein,  should,  upon  request  for  that  purpose  made  by  the  said  trustees  or 
trustee  for  the  time  being,  neglect  or  refuse  to  execute  the  indentures,  or  if  any 
Buch  creditor  or  creditors  having  notice  of  the  trusts  and  provisions  therein  con- 
tamed,  should  commence,  prosecute,  continue,  or  carry  on  any  actions  or  suits 
or  other  proceedings  whatsoever,  either  at  law  or  equity,  for  the  recovering 
of  all  or  any  part  of  the  debt  or  respective  debts  due  and  owing  to  the  same 
creditor  or  creditors  respectively,  either  against  the  person  or  eflfects  of  them 

*7481  ^  ^'^  *^'  ^^"^^'^^^yi  '^'  Easterby,  W.  HaU,  and  F.  HaU,  or  any 

^  of  them,  or  any  of  their  heirs,  executors,  or  administrators,  or  against 

^  said  il.  PuUer  the  elder  and  R.  Puller  the  younger,  or  either  of  them, 
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H(Ul,  nnd  Co.,  or  Hall  and  Co.,  or  C.  ood  R.  Pul 
and  /.  EUil,  or  uny  of  ihem,  they  or  niiy  of  ihei 

*Keminglon  and  Co.  refused  lo  execute  this  Je 
oi EaaUrby  and  Co.,  until  they  obtained  the  folloi 
assignees:  "  18lh  March  1812.  Gentlemen,  \ 
the  deed  uf  orrnDgemeal  of  Messrs.  Eatterby,  H 
tors,  wiihoul  prejudice  to  your  security  on  the  p 
EUU  at  lianksulf."  Upon  which  Kensington 
teller,  on  the  same  day  executed  the  de(.-d. 

ADer  llie  execution  of  the  deed,  and  in  pursuan 
gave  up  the  bills  occepted  by  EUU,  amounting  to 
iimouDting  lo  17,2881.  2s.  Id.,  to  Easlcrby  and 
Inislecs  under  the  deed  n  receipt  and  n  debenlur 
Ci>.  were  holders  of  hills  drawn  by  E'lsterby,  H 
18,300/.,  on  which  they  had  advanced  monies  to 
o\''i-i,%51l.  10s.  \Qd.,  and  that  they  had  given  up  si 
of  arrangement,  whereupon  this  debenture  was  g 
secure  payment  of  the  ssid  Bun-  of  22,S57A  10*, 
lion  to  the  sum  of  47,288/.  2».  1^/.,  the  amount  ^ 
the  same  should  be  paid  out  of  the  trust  funds  pre 
mcnt.  Certain  payments  have  been  made  on  tt 
in  the  pound  upon  ihc  said  sum  of  47,288/.  2*.  li 
of  arrangement,  the  accounts  between  EUiCs  esla 
were  referred  loarbitrntion,andan award  was  made 
follows :  viz.  "  That  it  lik  ^^se  'appears  to  us  {\Y 
EUU  has  accepted  for  Lusltrby,  JIaU,  and  Co, 
166,886/.  2i.  3rf.,  not  any  part  whereof  is  inci 
balance,  and  that  Easterby,  HaM,  and  Co.  n 
assignees  of  Mr.  £i^i/ all  the  said  bills,  or  acco 
above  award  the  plainltSs  and  Easterby,  Hall,  ai 
and  upon  that  occasion  the  bills  drawn  by  Easttr 
amounting  to  18,200/.  before  mentioned,  were  del 
and  Co.  to  the  plaintiffs,  and  the  account  settle 
have  ever  since  remained  in  the  plaintifTs'  hands. 

The  case  was  argued  on  a  former  day  in  this  t 

F.  FUlock  for  the  plaintiffs.  The  debt  due  fro 
him  liy  Ktntington  and  Co.,  having  been  salisfiei 
the  amount  of  18,200/.  drawn  by  EasUrby,  Hal 
by  ^lil,  having  been  delivered  up  by  Eensinglo 
and  Co.,  whereby  the  latter  were  enabled  to  » 
assignees  of  EUU,  as  if  those  bills  had  bMn  fully 
cannot,  on  account  of  those  bills,  retain,  as  ogaina 
iheir  hands  belonging  to  his  estate.  First,  (he  de 
to  which  the  plaimifs  and  Kensington  and  Co. 
extinguishment  of  any  debt  due  from  EUil  or  his 
Co,  upon  those  bills  of  exchange.  Secondly,  the 
does  not  opemic  as  a  waiver  of  any  benefit  whict 
signees  of  EUiTs  estate,  would  otherwise  have  de 
The  principal  object  of  the  deed  undoubtedly  was 
ment  of  the  debis  of  Eatlerby,  HaU,  and  Co.;  bi 
several  provisions  proposed  to  be  made  shall  be  acce 
in  full  sniisfaction  of  their  debts,  as  well  against  Eai 
the  Pullers,  or  agoinsi  the  estate  of  J.  EUil,  or 
respectively ;  ond  it  provides  that  the  deed  shall  i 
other  person  except  Easterby,  HaU,  and  Co.,  the  . 
«nd  the  estate  of  /,  EUil.  The  deed,  therefore, 
BlliTa  estate.     By  another  clause,  after  reciting  I 
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several  <ither  persons  had  received  several  sums  out  of  the  estate  of  EUil^  it  is 
provided  that  a  dividend  should  be  paid  out  of  the  146,000/.  to  the  assignees  of 
the  said  J.  JSUil^  upon  the  sums  so  received  by  those  persons.  By  a  still  later 
clause  the  creditors  covenant,  on  receiving  debentures  from  the  trustees,  to  deliver 
to  the  trustees  all  bills  of  exchange  drawn  and  accepted  by  Easterby^  Hail,  and 
Co.,  or  the  Pullers^  or  by  /.  Eliil^  or  by  Atkinson  and  Mount,  Kensington 
did,  in  pursuance  of  this  covenant,  deliver  to  the  trustees  of  EasUrhy^  HaU^  and 
Co.  the  bills  of  exchange,  and  thereby  enabled  the  latter  to  settle  their  accounts 
with  the  assignees  of  EUU  as  if  those  bills  were  satisfied  ;  and  they  have  been 
delivered  up  to  the  latter.  Kensington  and  Co.,  by  delivering  up  the  bills  of 
exchange,  and  accepting  the  provisions  made  by  the  deed  in  full  satisfaction  of 
all  claims  against  Eilil^  have  agreed  that  all  debts  owing  to  them  by  EUil^  or 
*7561  ^^  Assignees,  on  those  bills  should  be  ^extinguished.     The  case  of  Ex 

^  parte  CUrstairs  (a)  will  be  relied  upon  by  the  other  side.  The  question 
there  arose  as  to  Slade*s  bills,  which  were  treated  as  bills  accepted  (or  value, 
and  thersCbre  transferring  to  Kensington  and  Ck).  Slade*s  debts  to  the  drawer. 
The  Vice-chancellor  was  of  opinion  that  the  debt  due  from  Sladeand  Co.  on 
these  bills  was  extinguiahed  by  the  deed.  But  Liord  Eldon  was  of  a  different 
opinion,  and  allowed  Kensington  and  Co.  to  prove  those  bills  under  Slacken 
commission.  The  authority  of  that  decision  is  not  intended  to  be  disputed  ;  but 
the  case  is  distinguishable  from  the  present,  because  there  was  nothing  on  the 
face  of  the  deed  to  show  that  any  debt  due  from  Slade  to  any  other  creditors,  by 
virtue  of  any  bill  of  exchange,  was  to  be  extinguished.  But  there  is  a  recital 
showing,  manifestly,  that  it  was  intended  that  debts  due  from  EUil,  in  respect 
of  bills  of  exchange,  to  the  creditors  who  signed  the  deed  should  be  released. 
Secondly,  the  plaintiff's  letter  of  the  17th  March  does  not  operate  as  a  waiver 
of  any  other  advantage  which  they  would  be  entitled  to  derive  by  virtue  of  the 
deed.  That  letter  relates  only  to  the  security  which  Kensington  and  Co.  had 
upon  the  premises  at  Bankside;  but  Kensington  and  Co.  could  not  be  deprived 
of  that  security,  for  the  deed  operated  only  upon  the  bills  of  exchange. 

Barke  contri.  The  plaintiffs  are  not  entitled  to  recover :  for,  first,  the  deed 
does  not  afiect  their  remedy  upon  the  securities  in  their  hands  ;  and,  secondly, 
if  it  otherwise  would  have  done  so,  that  efllect  is  prevented  by  the  letter  which 
t*R.^  was  given  at  the  same  time.     At  *the  time  when  Kensington  and  Co. 

^  executed  the  deed,  Ellil  was  indebted  to  them  for  a  cash-balance,  and 
alao  on  bills  of  exchange  accepted  by  them  for  18,200/.  To  secure  both  those 
debts,  they  had  securities  in  their  hands,  viz.  a  conveyance  of  the  estate  at 
Bankside^  Lewises  bill,  and  Slade^s  bills.  By  executing  the  deed,  and  giving 
up  the  bills  accepted  by  Eilil  to  the  trustees,  Kensington  and  Co.  have 
relinquished  all  future  remedy  upon.  EliiPs  bills,  or  against  his  estate,  but  not 
the  benefit  of  those  securities  upon  EIHTb  property  which  they  already  had. 
They  delivered  up  the  bills  for  the  special  purpose  only  of  discharging  the 
estate  of  Easterly^  Hdll^  and  Co.  That  was  clearly  the  principal  object  of  the 
<^9  and  Kensington  and  Co.  executed  the  deed  as  creditors  of  Easterly^ 
Bailj  and  Co.  The  deed  at  most  can  operate  only  to  discharge  the  direct 
remedy  upon  the  bills,  but  leaves  the  remedy  upon  all  other  then  existing 
Kcurities  in  the  hands  of  Kensington  and  Co.  in  full  force.  Kensington 
And  Co.  may,  therefore,  retain  any  money  coming  to  them  either  from 
the  premises  at  Bankside  or  from  Letais^s  bill  in  satisfaction  of  the 
debt  due  to  them  from  EUii^  as  the  acceptor  of  the  other  bills.  That  the 
principal  object  of  the  deed  was  to  discharge  the  estate  of  Easierbf/y  Hally  and 
Co.  appears  manifest  from  the  whole  of  the  deed  taken  together.  It  is  true  that 
there  is  a  recital  that  the  provisions  proposed  to  be  made  should  be  accepted  by 
the  creditors  of  the  said  copartnership  in  full  satisfaction  of  their  respective 
debts,  as  well  against  Easterby^  HaU^  and  Co.  as  against  the  Pullers^  or  against 

(a)  1  Buei^s  B.  C.  560. 
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T.  Eftil,  or  again 
lb  ^exchange  di 
and  tlun  *Temai 
I  Co.  thereon.  Tl 
ould  be  accepted 
debts,  inter  alia, 
d  Lncis'n  bill  we 
y  were  part  of  tl 
rhis  recital,  there 
that  property.  1 
.  !t  expressly  re 
n  rrom  all  debts  i 
Hall,  and  0>.  L 
tie  creditors  o^Ei 
rrs,  but  not  the  es 
otes,  and.  other  se 
,  or  any  of  them, 
against  Ihe  said  J 
DO  Puiiers,aieh\ 
copartnership,  o 
i'he  release  docs 

>  execute  the  dee 
,,  or  from  the  Pu 
editors  agree  "  to 
exchange  drawn, 

>  of  Easterby,  j 
by  Atkinson  ar 
several    respecti' 

I  due  and  owing 
erby.  Hall  and  ( 
"efore  agree  to  di 
give  up  all  reme 
3  of  satiafaction 
fleet,  the  bills  so 
ties  placed  in  the 
not  niean  to  ref 
i,.(a),  w..  or< 
up,  and  that  the; 
isnge  accepted  b 

ills,  Lewis'^  bill 
t,  viz.  the  debt  o 
bills  ;  and  if,  not 
.  Slade'a  estate  a 
o  retain  ihe  proc 
tiate.  But,  secoi 
lecC  contended  foi 
Tl  Em  on  the  bi 
le  deed,  and  it  is 
on,  that  as  betwe 
in  the  hands  oft 
s  bills. 
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The  plaintifi^s  claim  to  recover  in  this  action  is  founded  upon  the  supposed 
effect  of  the  deed  executed  for  payment  of  the  debts  o£  Easterbf/^  Hall^  and  Co. 
it  appears  that  Messrs.  Kensington  refused  to  execute  that  deed  until  they 
received  from  the  plainti^  a  written  assurance,  that  by  so  doing  ihey  should 
not  prejudice  their  security  on  the  premises,  lately  belonging  to  the  bankrupt 
EUU,  at  Bankside,  The  greater  part  of  the  money  now  claimed  by  the  plain* 
tifis  was  the  produce  of  that  security.  It  was  contended,  on  their  part,  that 
this  assurance  was  intended  only  to  relate  to  the  claim  on  those  premises,  as 
security  ibr  the  cash-balance  due  to  Messrs.  Kensington  from  EUiL  But  we 
thiok  it  is  impossible  to  understand  it  in  this  narrow  view,  because  the  deed  has 
not  the  smallest  connection  with,  or  relation  to,  that  balance.  If,  therefore,  the 
execution  of  this  deed  shall  have  theefiect  for  which  the  plaintiffs  now  contend, 
Messrs.  Kensington  and  the  defendants,  who  represent  them,  will  have  great  rea- 
son to  complain  that  they  have  been  deluded.  Still,  if  this  be  the  legal  operation  of 
the  deed,  we,  in  a  court  of  law,  are  bound  to  give  that  eflect  to  it.  We  are  of  opi- 
nion, however,  that  the  deed  has  not  that  effect.  It  is  material  to  consider  what  the 
t^gi  1  situation  of  Messrs.  Kensington  on  the  *one  hand,  and  of  the  plaintifis  on 
-'  the  other,  was  before  the  execution  of  that  deed.  Now  Messrs.  Kensing^ 
ton  were  the  holders  of  bills  of  exchange  to  an  amount  exceeding  16,000/.,  drawn 
by  Easterby  and  Hail  upon  and  accepted  by  EUil^  and  which  had  been  depo- 
sited with  them  by  Atkinson  and  Mount  as  security  for  money  advanced. 
They  had,  therefore,  a  right  to  prove  those  bills  against  the  estate  of  £tft/,  under 
tiie  commission*  They  were  also  the  legal  proprietors  of  the  premises  at  Bank* 
sttie,  which  had  been  conveyed  to  them  by  J^il  with  a  power  of  sale,  and  the 
holders  of  certain  bills  of  exchange  accepted  by  <S/aefe,«end  of  a  bill  accepted 
by  Lewis;  and  the  Bankside  premises  had  been  conveyed,  and  these  bills  of 
OKbaoge  deposited,  by  JS^»/,  as  security  not  only  for  the  cash- balance  that 
might  be  due  from  EUil^  but  also  for  the  payment  of  any  bills  of  exchange 
bearing  his  name,  of  which  they  might  by  any  other  means  beconne  the  holders. 
The  bills  to  the  amount  of  16,200/.  were  of  this  description ;  and  in  making 
their  proof  on  thene  bills  they  must  have  mentioned  the  Bankside  premises,  and 
the  bills  of  Skule  and  of  Lewisy  as  securities  in  their  hands.  It  does  not, 
appear  of  what  precise  value  these  securities  ultimately  became ;  but  it  appears 
that  Slade^  as  well  as  Lewis^  had  become  bankrupt;  and  if  the  value  of  the 
whole,  beyond  the  amount  of  ElUPs  cash-balance,  be  taken  at  5000/.  or  6000/.,. 
It  will,  probably,  be  not  underrated ;  and  this  would  leave  their  proof  good,  in 
the  narrowest  and  strictest  view,  for  12,000/.  or  13,000/. 

It  must,  therefore,  have  been  desirable,  by  those  who  had  tlie  management  of 
^iTz  afikirs,  and  an  interest  in  his  funds,  to  relieve  his  estate  from  the  proof 
^621  ^^  Ihc^  bills ;  and  this  sufficiently  accounts  for  the  desire  ^maniiested 
^  by  the  plaintiffs,  that  Messrs.  Kensington  should  execute  the  deed  in 
question.  By  executing  it  they  consented  to  give  up,  and  did  in  fact  give  up, 
the  bills,  to  the  amount  of  16,200/. 

The  estate  was  thereby  absolutely  relieved  from  that  proof,  and  Messrs.  Ken^ 
^ngtan  took  the  chance  of  the  produce  of  the  estate  of  Easterby  and  Halt 
under  the  deed,  in  the  place  of  their  right  to  a  dividend  under  EUiPs  commis- 
sion. The  bills,  to  the  amount  of  16,200/.  had  been  accepted  by  EUil,  for  the 
accommodation  of  Easterbi/  and  Hall.  There  were  various  and  complicated 
dealings  between  those  parties ;  and  when  the  deed  was  made,  it  was  unknown 
in  whose  favour  the  balance  would  ultimately  be  found  to  be.  The  deed  contains 
a  provision  for  paying  to  the  assignees  of  EUil  a  dividend  out  of  the  first  por- 
tion of  the  fund,  on  the  money  then  actually  received  by  Messrs.  Kensington, 
and  other  persons  there  named,  out  of  the  estate  of  EUil  ;  and  a  provision  for 
Paying  out  of  the  secondary  or  collateral  fund  of  166,000/.,  the  balance  that 
Wight  ultimately  be  found  due  to  ElltPs  estate. 

The  deed  itself  is  of  very  unusual  length,  and  very  multifarious  and  compli- 
^^^'    There  is  an  abstract  of  it  sufficient  for  the  purpose  of  this  cause  in 

2F* 
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r.  Buck'*  report  of  tbe  case,  Ex  parte 
id  1  do  not  thick  it  necessary  to  repea 
ear,  that  the  great  and  primary  object  n'l 
rby  and  Hail,  and  the  relieving  of  them 

is  nol  clear  that  any  instrument  whic 
^inat  them  was  contemplated.  There 
anding,  which  did  Turnish  such  a  charge  a| 
ime  other  persons,  the  two  Messrs.  PiiUe 
eir  Dame  to  bills  which  hod  been  sent  abi 
'  EaiUrby  and  Hall.  These  two  gentler 
■rangement,  bolh  of  the  sale  and  purchasi 
imes  are  mentioned  in  the  clause  of  relei 
UiU,  though  neither  Atkittton  and  Mount 

that  clause :  they  are  mentioned  in  some 
nd,  as  was  said  by  Lord  Eldon,  with  who 
)t  be  found,  on  an  attentive  perusal  of  the 
itended  to  be  given  up,  except  those  whici 
Jatterby  and  Hail  (of  which  description  « 

said  as  to  any  bills  of  the  description  of 
here  is  notbing  expressed  to  prevent  thi 
icmselves  of  them,  although,  by  so  doing, . 
rentually  arise  against  Eatterby  and  Hal 
le  case  before  Lord  Eidon :  they  are  n 
■entioned  in  tbe  present  case,  and  his  Lore 
ilhority  in  favour  of  the  defendants  as  to 
rinciple,  also,  it  is  an  authority  in  their  h 
ir  if  the  collaterat  aecunty  of  a  bill  of  ex 
r  the  deed,  and  the  giving  up  other  bills, 
icurity,  neither  could  the  security  of  real 
le  deed  :  •there  can  be  no  difference  in  pri 
;her.  It  may  not  unreasonably  be  suppoi 
r  EasUrby  and  Hail  would  be  willing  to  gi 
lem,  if  ihey  were  allowed  to  retain  the  bei 
ould  have  refused  lo  do  so,  if  ihcy  had  ni 
nd  any  allempi  lo  deal  with  such  sccuri 
npraciicable,  and  would  have  defeated  the 
le  parlies  were  probably  sanguine  enou( 
iflicient  in  the  end  to  msel  all  demnnd: 
islgnees  of  EUii  may  be  well  supposed  t( 
r  reimbursement  nf  such  sum  as  Messrs. 
r  their  collateral  securities,  out  of  the  se 
r  accounts  between  them  and  JBasUrhy  i 
rrnngemenl  which  left  in  the  hands  of  Mes 
es  only,  lo  Ihe  then  existing  state  of  thi 
It  only  these  collateral  aecurilies,  but  aisc 
irlher  sum  of  many  thousand  pounds. 

For  these  reasons,  our  judgment  is  in  fa 

to  be  entered. 
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♦GOLDING  et  a!,  v.  FENN. 

A  cwtom  that  there  shan  be  a  select  vestry  of  an  indefinite  nnmber  ot  persons,  continued 
by  election  of  new  members  made  by  itself,  and  not  by  the  parishioners,  is  valid  in  law. 

Senible,  tint  it  most  be  part  of  such  custom  that  there  should  always  be  a  reasonable  num- 
ber, and  that  the  reasonableness  of  the  number  must  be  decided  with  reference  to  long- 
established  usage,  and  to  the  population  of  the  parish ;  such  a  custom  having  existed  from 
time  immemorial  in  a  parish. 

h  the  year  1662,  by  a  faculty  granted  by  the  Bishop  of  London^  forty-nine  persons,  together 
with  the  vicar  and  chnrcb  warden  <,  were  named  as  the  select  veatry;  and  that  number  was 
to  be  kept  up  by  elections,  to  be  made  by  ten  at  least  of  those  forty-nine,  together  with 
the  vicar  and  churchwardens.  In  the  year  1673  this  number  of  ten  was,  by  another  fa- 
culty, reduced  to  seven ;  and  these  faculties  were  acted  upon  ever  afterwards.  Ten  out 
of  the  fourteen  vestrymen,  eiclusive  of  the  viear  and  ehurchwardens,  who  were  present  at 
the  vestry  holden  next  before  the  promulgation  of  the  first  faculty,  were  part  of  theforty- 
nine  named  in  that  faculty  :  Held,  that  as  the  vestry  appointed  by  the  faculty,  and  since 
continued,  was  not  inconsistent  with  the  vestry  previously  existing  by  the  custom,  the  cus- 
tom Mras  not  destroyed  by  the  parish  having  accepted  the  faculty,  and  acted  upon  it  ever 
since,  the  faculty  not  being  binding  in  law,  and  the  vestry  having  power  at  any  time  to 
depart  from  its  directions. 

A  xuLB  had  been  obtained  io  this  Court  for  a  prohibition  in  a  suit  instituted 
in  the  consistory  court  of  the  Bishop  of  Lomkm^  by  the  defendant  i^n,  a 
parisbiooer  of  SL  MartitCs  in  tJie  Fields^  to  compel  the  plaintiffs  and  others,  as 
church vardens  of  that  parish,  to  produce  the  accounts  of  their  receipts  and  dis- 
bursements. They  pleaded  in  the  Ecclesiastical  Court  that  tlieir  accounts  had 
been  duly  allowed  by  a  select  vestry,  which  had  existed  in  the  parish  from  time  im- 
Biemorial :  the  defendant,  Fenn^  dented  that  any  such  select  vestry  existed  by  law. 
Upon  showing  cause  against  the  rule  for  a  prohibition,  the  parties  agreed  to  try 
tbe  question  between  them  on  a  feigned  issue:  the  issue  was,  Whether  there 
vas,  and  from  time  immemorial  had  been,  a  vestry  of  the  said  parish,  composed 
of  select  persons,  parishioners  of  the  said  parish,  ibr  the  time  being,  or  not  t 
There  were  two  other  issues,  as  to  a  custom  for  the  churchwardens  to  have  their 
sccooots  audited  by  the  select  vestry,  which  it  is  unnecessary  to  notice  more 
TnUy,  as  it  was  not  disputed  that  if  the  plaintiffs  were  entitled  to  a  verdict  on  the 
first  issue,  they  were  entitled  to  it  on  the  second  and  third  issues  also.  Plea, 
*7661  general  issue.     At  the  trial  ^before  Lord   Ttnterden^  C.  J.,  at  the 

^  MkMesex  sittings  aAer  EaUer  term,  1827,  the  following  evidence  was 
given : 

A  charter  of  fooffment  of  the  year  1225,  by  which  Williamy  the  tailor  of  the 
parish  of  St.  MartirCt^  of  Charing^  confirmed  certain  lands  in  that  parish ;  a 
fine  levied  in  the  35th  year  of  Henry  the  Third,  of  property  described  to  be  in 
the  parish  of  St,  Martiv^g  in  the  Fields.  An  extract  from  the  ecclesiastical 
UxatioQ  of  Pope  NichoUu^  12  Edw.  1,  in  the  year  1291,  relating  to  part  of  the 
temporalities  of  the  abbot  of  Westmin^er^  described  to  be  in  the  parish  of  St. 
Martin  in  the  Fields.  An  assize  of  novel  disseisin,  in  the  year  1309  (3  Edw. 
2)i  brought  in  the  Court  of  Common  Pleas  by  John  de  Hyde  v.  William  Brcwn^ 
for  conunoo  of  pasture  in  the  parish  of  St.  Martin  in  the  Fields^  as  belonging 
to  his  freehold  in  the  same  parish.  In  1339(14  Edto.  3),  an  account  preserved 
in  the  exchequer  of  certain  rolls  of  certain  payments  for  the  ninth  sheaf,  fleece, 
and  larab,  in  the  parish  of  St.  Martin  in  the  Fields.  A  deed  of  confirmation 
in  1367  (42  Blw.  3),  from  Henry  de  BeUo  Monte,  knight,  to  King  Edward 
the  Third,  of  a  place  and  garden,  and  appurtenances,  near  to  the  cross  of  Char* 
^g,  in  the  parish  of  St.  Martin  in  the  Fields,  The  defendant,  as  to  this 
part  of  the  cose,  relied  upon  letters  patent  of  the  4  Jac.  1,  which  recited  that 
tbe  inhabitants  of  St.  Martin  in  tlie  Fields  had  made  their  humble  application 
^to  his  Majesty,  stating,  "  that  whereas,  in  the  time  of  King  Henry  thf 
Eighth,  the  said  inhabitants  had  no  parish  church,  but  did  resort  to  the  parisi 
^urcb  of  St,  Margarel%  in  Westminster^  and  were  thereby  forced  to  bring 
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r  brxJies  by  the  court-gale  of  Whi/fk 
dliking,  caused  tlie  church  in  thi:  parish  <: 
a  ei-ccied,  ami  made  a  parish  tJiere,  whi( 
i,  as  the  church  is  not  of  sutficienl  bignt 
cl lurch- yard  bo  little,  as  there  is  tio  room 
[nay  entries  in  the  parinh  books,  from 
fc  the  cxialence  of  the  select  vestry,  Tl 
icd  by  persons  duscribed  generally  as  "  ih 
incus,  however,  they  were  described  as 
e  entries,  ihiit  the  biisitwss  transacted  wn 
ona  then  present.  Before  the  year  1600 
©  persons  were  chosen  ;  but  uller  that  p 
y  called  upon  others  to  become  ciinsliti 
>re  the  year  16tt2,  the  number  of  persoi 
y-niDe,  nnd  at  oac  time  were  less  than  tvi 

granted  by  the  Bishop  of  Lontlon  Cur  a 
I  persons  besidi:s  the  vicur  and  churchwo 

vicar  and  churchwardens  to  act.  At  1 
itty  was  granted,  fourteen  vestrymen  we 
uded  in  the  forty-nine  appointed  by  the 
aled  in  1673,  enabling  the  vicar  and  ch 
Prom  1662,  the  select  veAry  had  alwi 
vicar  and  chutvhwnrdens.  The  plnintiRi 
following  records :  first,  a  copy  of  a  judgn* 
7.  2),  between  IV.  Kendid  and  Sir  II.  I' 

a  false  return  to  a  matxiamus,  comm 
ide&con  of  MlrUleaex,  to  swear  in  Tuck 
r  having  been  chosen  by  the  parishioners 
Viwker  and  Wool  ns  the  churchwartlcni 
ry,  and  upon  thnt  the  action  was  bmughl 
lict  for  the  delendant.  Secondly,  a  co 
ned  issue  botwoen  t^tntrs  and  TTinf/,  wh: 
1  tried  at  bar  ;  tho  issue  vns,  wheibfir  thei 

there  had  been,  a  vestry  of  tho  said  ps 
ibor  of  persons,  parishioners  of  the  said  ( 

a  verdict  in  favour  of  the  affirmalive  o 
irmcnt  in  prohibition  in  a  cnso  of  Berr 
ed  upon  tho  pleadings  won.  Whether  the 
X  select  vestry  or  by  the  parishiortcrs,  n 
the  election  by  the  select  vestry.  The  pli 
inrliamcnt  in  which  the  aeleot  vestry  of 
\ls  was  recog^niaed  ns  nn  existing  body, 
ntitled,  "An  act  for  erect  in;;  n  new  paris 
•es,  within  the  liberty  of  Weatminstti-" 

six  or  niore  cithern,  should  exercise  the 
ig  the  ntTuirs  of  the  porish  of  St.  Ja 
hh  of  St.  Mnrtin  have  nnd  exercise  in 
>ther,  passed  in  the  lOth    Annt,  entitle 

time   given    to   the    commissioners    foi 

oulhorized  tho  commissioners  to  nom 
t  inhabitants  in  ench  such  new  pnrish 
I  new  parish,  who  shall  exercise  the  like 
thf.  aHiiirs  of  such  new  pnrish  a<t  the  \-e«t 
Jh  such  new  pnrish  or  tfw  greater  part  tli 
■oise ;  nnd  if  there  be  no  select  vestry  ■ 

(a)  Bil-ff  terra,  it  G.  3.    Ptc 
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vestrymen  of  the  parish  of  St.  Martin  in  the  Fields^  within  the  liberty  of  the 
city  of  Westminsiery  in  the  county  of  Middlesex^  now  have  or  exercise." 

Lord  Tenterden,  C.  J.,  left  it  to  thejury  tosay,  upon  the  evidence,  first,  whether 
the  parish  had  existed  from  time  immemorial,  and  if  they  thought  it  had,  then 
they  were  to  consider  next,  whether  tlie  select  vestry  had  existed  from  time  im- 
memorial. If  they  thought  there  had  been  such  select  vestry  from  time  imme* 
tnoria],  they  must  find  for  the  plaintiff,  otherwise  for  the  defendant.  The  jury 
Aaviog  found  a  verdict  for  the  plaintiff.  Sir  James  Scarlett^  in  Tritnty  term 
1827,  obtained  a  rule  nisi  for  a  new  trial,  or  for  a  consultation,  notwithstanding 
the  verdict,  on  the  ground  that  the  custom  stated  on  the  record,  and  proved  at 
the  trial,  was  bad  for  uncertainty,  inasmuch  as  it  did  not  define  the  precise  num- 
ber of  which  tlie  select  vestry  must  consist ;  and  he  cited  Bent  v.  Coates  (a) 
sod  Broadbenl  v.  Wilks  (6),  to  show  that  the  custom  was  void  ibr  uncertainty. 
^Y'M  ^^^j  secondly,  assuming  that  the  custom  *wa8  good,  still  it  was  clear, 
^  from  the  evidence,  that  it  had  not  existed  from  time  immemorial,  because 
the  faculty  which  had  been  obtained  in  1662,  and  acted  upon  by  the  parish ioneni 
ever  since,  operated  as  an  abandonment  of  the  custom. 

The  Solicitor*  General^  Taunton^  Gumey^  and  Barnewali  now  showed 
cause.  The  custom  or  prescription  set  out  on  the  record,  and  proved  at  the 
trial,  is  not  invalid  in  law  on  the  ground  thai  the  precise  number  of  which  the 
select  vestry  is  to  consist  is  not  defined  by  it.  There  is  little  to  be  found 
ia  the  books  on  this  subjeet,  A  select  vestry  is  a  body  (distinct  from 
the  parishioners  at  large)  to  whom  the  conduct  of  the  parish  •  affairs  is  com- 
mitted by  the  parishioners.  It  is  not  essential,  therefore,  to  such  a  body 
ttMt  it  should  always  consist  of  any  precise  definite  number.  The  objection 
assumes  that  it  is  a  rule  of  universal  application  that  the  number  of  the  select 
vestry  must  be  certain.  If  any  case,  therefore,  can  be  stated  in  which  a  custom 
or  prescription  for  a  select  vestry  consisting  from  time  to  time  of  an  uncertain 
mimber  would  be  good,  it  will  show  that  the  rule  insisted  upon  cannot  prevail. 
Now,  suppose  a  custom  that  all  the  parishioners  who  pay  a  certain  annual  rent 
shcjid  compose  a  select  vestry.  The  precise  number  of  the  vestry  would  then 
vary  from  time  to  time;  but  as  such  a  custom  would  mark  the  distinction 
between  thase  who  are  and  those  who  are  not  admissible  to  the  vestry,  and  would 
throw  the  administration  of  the  af&irs  of  the  porish  into  the  hands  of  persons  who 
would  be  most  likely  to  administer  them  faithfully  and  impartially,  it  would 
clearly,  therefore,  be  a  good  custom  or  prescription ;  and  if  so,  then  the  rule 
w^-fyt  insisted  upon  cannot  ^prevail  universally.  The  societies  of  the  inns  of 
^  court  furnish  an  instance  of  a  select  body  uncertain  in  number,  which  has 
existed  from  the  earliest  times.  The  conduct  of  the  afiiiirs  of  those  societies  is 
oommhted  to  certain  persons  who  are  called  masters  of  the  bench  (as  the  mem- 
bers of  this  select  vestry  in  ancient  times  were  called  masters  of  the  parish). 
They  consist  of  no  definite  number,  and  they  have  a  power  of  electing  others. 
There  can  be  no  doubt  that  the  benchers  of  these  societies  are  a  legal  body, 
and  they  bear  a  very  strong  analogy  to  a  select  vestry.  So  where  by  charter 
the  mayor  of  a  town  corporate  is  elected  from  the  burgesses,  and  the  pei'son 
who  has  filled  the  office  of  mayor  is  to  fall  back,  and  become  a  common  coun- 
cilman,  the  numbers  of  the  common  coimcil  would  vary  in  some  degree  from 
time  to  time.  But  it  is  more  reasonable  that  the  number  of  persons  who  are 
to  compose  a  select  vestry,  which  has  existed  from  time  immemorial,  should 
vary  with  the  population  of  the  parish,  rather  than  that  it  should  be  fixed  ;  for 
the  number  of  persons  reasonably  required  in  the  time  of  Richard  the  First  to 
nianage  the  aflTairs  of  the  parish  of  St.  Martin  in  the  Ftelds^  when  the  popula- 
tion was  probably  very  small,  would  be  very  ill  fitted  to  conduct  those  afiairs 
when  the  population,  and  the  consequent  duties  to  be  performed  by  the  vestry- 
men, have  so  greatly  increased.     It  is  not  disputed  that  the  number  of  the  select 

(a)  3  Sir.  U4fl.  (A)  Wiiltt,  360. 
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try  mast  be  reuonable  with  reference  t< 
iea  to  be  performed,  sad  the  importance 
the  vestrymen  ,*  but  there  ia  no  ground  fc 
'  of  forty-nine  u  unieaaonable.  There 
cuatoni  is  void  for  uncertainty  ;  but  in  su 
de  the  custom  unreasonable.     In  this  cai 

number  of  ihe  select  vestry  should  be  u 
refore,  do  not  apply.  In  tlw  cose  of  li 
s,  that  whenever  Iwcnty-four  parishionei 
1  appointed  how  much  should  be  raised  th 
iportion  thereof  had  been  used  Co  bo  rais 
ir  separate  churchwarden,  and  paid  over 
sonable  upon  two  grounds  ;  first,  becaust 
islituting  a  select  body,  might  lax  the  w} 
a  proportion  of  the  burdeaa  laid  upon 

a  particular  township,  reason  and  jui 
Hild  be  defined.     In  Vi/ur's  Abridgment 

is  cited  to  show  that  such  custom  shall  b 
Ease  of  such  grant  would  be  void  for  wan 
ere  this,  for  there  may  be  a  custom 
«  present  case  rurnishes  an  instance 
itry  must,  in  the  first  instance,  have 
int  to  the  members  of  it,  but  from 
iy  of  the  parishioners  to  the  members  ol 
the  parish.  Oibaan't  Codex,  246,  cited  i 
U  V.  Watkituon  (c)  is  an  authority  to  sh 
rmcription  ;  and  where  a  select  vestry  has 
le)  to  have  existed  from  very  early  limes, 
made  in  favour  of  its  legal  conimencemei 
t  the  parishioners,  in  the  first  instance,  d 
Kl  vestry  the  power,  not  only  of  maneg 
reasing  or  diminishing  their  own  numbe 

nature  and  quantity  of  the  duties  whici 
I  qualification,  that  the  meml>ers  should 
mtly  ns  such,  that  ttwy  should  always  b 

parish  should  be  properly  conducted,  a 
luld  be  adequate  to  the  duties  cast  upon  I 
isumed  (if  necessary)  in  favour  of  sucb  to 
egated  to  them  was  subject  to  this  limits 
luld  never  exceed  the  greatest  number,  nc 
ich,  by  the  entries  in  the  books,  sppear 
erenl  times.  The  case  of  Corporatio 
tance  of  such  a  presumption  having  bee 
poralions  prescribed  that  the  election  of 
f  or  burgesses ;  but  the  ancient  and  usi 
icl  body,  and  it  was  decided  that  such  el< 
re  laid  down  that  as  the  corporation  had 
tcr  government  of  (fieir  body,  it  might 
t  instance,  'made  an  ordinance  sanctionii 
I,  such  reverend  respect  (Lord  Gike  a< 
iient  and  continual  allowance,  though 
ntory."  An  net  of  parliament  may  evec 
ient  and  long-continued  usage,  Farrar'\ 
weUyn  (e).  Mayor  t^  HuU  v.  Homer  {f 

(a)  a  Sir.  lHa.  (i) 

(t1  LKtw.  1037.  (d 

(.)  S*.iHWr,  79.  (  / 
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Ckalmrr  ▼.  Bradley  (a).  It  is  true  that  the  issue  upon  the  record  supposes  a 
prescriptive  right,  aod  would  not  be  supported  by  proof  of  a  select  vestry 
founded  on  an  act  of  parliament.  But  if  such  an  act  of  parliament  ought  to  bo 
presumed,  a  new  trial  ought  not  to  be  granted. 

Secondly,  the  acceptance  of  the  faculty  in  1662  by  the  then  vestry,  does  not 
operate  as  an  abandonment  of  the  antecedent  right,  because  the  members  of  the 
then  vestry  had  no  authority  to  annihilate  all  the  rights  of  the  parish  by  accept- 
iog  a  new  constitution.  If  once,  in  point  of  law,  the  government  of  the  parish 
was  vested  in  a  select  vestry,  it  is  as  much  the  right  of  the  parishioners  to  be 
governed  by  such  a  vestry  as  in  ordinary  cases  it  is  that  it  should  be  governed 
by  the  parishioners  at  large.  The  acceptance  by  a  corporate  body  of  a  new 
charter,  varying  in  some  particulars  from  those  by  which  the  corporation  had 
been  previously  governed,  does  not  necessarily  abrogate  all  antecedent  rights, 
and  the  acceptance  of  a  void  charter  clearly  would  not  abrogate  those  rights. 
So  the  acceptance  of  a  void  lease  does  not  work  a  surrender  by  operation 
of  law  of  a  prior  valid  lease.  Roe  d.  Berkeley  v.  The  Archbishop  <^  York  (6). 
*^.e-|  *But  the  object  of  the  faculty  was  not  to  destroy  the  select  vestry,  but  to 
^  purify  it.  In  the  case  of  Berry  v.  Banner  (c)  the  jury  found  for  the 
plaintiflT,  and  there  Lord  Kenyon  said,  that  the  faculty  proprio  vigore  was  a  dead 
letter,  though  it  was  evidence  of  the  antecedent  right.  Besides,  there  are  various 
acts  of  parliament,  which  recognize  the  select  vestry  of  St,  Martin  in  the 
Fields  as  a  lawful  body,  and  the  statute  of  Anne  for  building  the  fifly  new 
diurches  recognizes  it  as  existing  at  that  time,  and  it  then  consisted  of  forty-nine 
members. 

Sawietdj  Brougham^  and  Joshua  Evans  contri.  A  custom  that  a  select 
vestry,  the  members  of  which  are  selected  from  time  to  time  by  the  parishioners, 
shall  alwoys  consist  of  an  indefinite  number,  may  be  good.  But  a  custom  that 
an  uncertain  and  indefinite  body  shall  elect  each  other,  and  be  the  sole  judges 
of  what  number  their  own  body  shall  consist,  is  an  unreasonable  custom,  and, 
therefore,  void.  It  is  possible  that  their  number  may  be  reduced  to  one  or  two 
persons,  and  it  surely  would  be  unreasonable  that  the  affairs  of  a  populous  parish 
should  be  administered  by  one  or  two  persons.  Com.  J^g>  tit.  Prescription  and 
Custom,  Broadbeni  v.  WUks  («/),  and  the  case  of  Tanistry  («),  show  that  a 
prescription  or  custom  must  be  both  reasonable  and  certain.  In  Batt  v.  Wat* 
kinson  (/),  the  select  vestry  consisted  of  a  definite  number,  twenty-four.  It 
flmy  not  be  necessary  that  the  precise  number  of  which  the  vestry  is  to  consist 
St  all  times  should  be  defined  by  the  custom ;  but  to  make  such  a  custom 
^7B1  >^>L30<i<^^l^9  it  If  hould,  at  all  events,  fix  a  minimum.  An  act  of  'parliament, 
-I  even  if  it  was  presumed  in  this  case,  would  not  prove  the  issue  stated 
upon  the  record,  which  supposes  the  select  vestry  to  have  existed  from  time 
immemorial ;  but  an  act  of  parliament  cannot  be  presumed  in  order  to  support 
a  custom  uncertain  and  unreasonable;  for  if  it  could,  it  might  have  been  pre- 
sumed in  every  case  to  support  customs  which  were  held  to  be  bad,  because 
unreasonable,  as  in  Selbt/  v.  Rcbivson  (g),  Fitch  v.  Rateling  (A),  and  Beck^ 
^tfit^i  V.  Harding  (t).  The  benchers  of  the  inns  of  Court  have  been  referred 
to  as  a  select  body,  uncertain  in  number;  but  they  bear  no  analogy  to  a  select 
vestry.  The  societies  themselves  are  voluntary  societies,  the  members  of  which, 
like  the  partners  in  a  trading  concern,  may  commit  the  management  of  their 
affairs  to  any  number  of  directors  or  trustees  that  they  think  proper.  Then  it 
is  said,  too,  that  the  common  council  in  some  corporations  are  an  indefinite 
body;  but  corporations  are  constituted  by  the  crown,  who,  by  the  terms  of  the 
charter,  may  direct  that  the  common  council  shall  be  of  a  number  either  certain 
or  HD  certain.     Secondly,  this  custom  or  prescription  has  been  broken  or  des* 

(a)  1  Joe.  irW,3U         (h)  6  J?/mI,  86.  (e)  PMJtt*a  N.  P.  C.  156. 

(rf)  Wi/h*,  3«0.  (0)  Davifi'»  Reports^  33.      (/)  Lfitw.  1027. 

{g)  2  r.  R.  758.  (A)  2 IT.  Blaekst.  393.  (*  )  1  J3.  4-  il.  508. 
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troyed  by  the  faculty ;  for  in  1662  the  faculty  was  accepted  by  the  vestry,  and 
from  that  time  they  have  acted  under  it.  Now  a  prescription  must  not  ooly 
have  begun  beyond  the  time  of  legal  memory,  but  it  must  have  continued  with- 
out interruption  down  to  the  present  time.  It  is  true,  that  in  Roe  on  the  demise 
(f  The  Earl  of  Berkeley  v.  The  ArcJdnshop  of  York  (a),  the  acceptance  of  a 
void  lease  was  held  not  to  be  a  surrender  by  operation  of  law  of  a  concurrent 
valid  lease ;  but  that  does  not  apply  to  the  present  *case.  Here  the  very  r*^.^^ 
existence  of  the  select  vestry  depends  on  custom  or  pre^scription.  It  is  *- 
of  the  very  essence  of  such  custom  or  prescription  that  the  usage  should  be 
continuous  down  to  the  very  time  when  it  is  relied  upon.  The  prescription  sta- 
ted upon  this  record  assumes  that  from  the  time  of  Richard  the  First  there  always 
has  existed  in  the  parish  of  St,  Martin  in  die  Fields  a  select  vestry,  consisting 
of  an  indefinite  and  uncertain  number.  A  select  vestry,  therefore,  constituted 
in  any  other  manner,  is  not  consistent  with  that  custom  or  prescription.  Now 
it  was  in  evidence,  that  before  1662  the  vestry  did  not  consist  of  the  number  of 
forty-nine.  From  that  period  it  has  consisted  of  that  number,  which  was 
specified  in  the  faculty.  The  custom,  therefore,  has  been  departed  from  and 
discontinued,  and,  consequently,  the  prescription  is  broken. 

Cur.  adv.  vub. 
Lord  Tentbrdbn,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This  case 
was  before  the  Court  on  a  motion  for  a  new^  trial  of  certain  issues  directed  by 
the  Court.     The  principal  issue  (the  others  being  in  fact  dependent  upon  this) 
was,  Whether  in  the  parish  of  St.  Martin  in  the  Fields  there  has  been  from  time 
immemorial  a  vestry  composed  of  select  persons,  parishioners  and  inhabitants 
of  that  parish  foe  the  time  being,  or  not  ?  The  cause  was  tried  before  roe ;  the 
jury  found  the  af&rmative.     Considering  this  as  a  question  whether  this  parish 
has  had  a  select  vestry,  or  whether  the  inhabitants  generally  have  met  in  vestry, 
this  is  the  third  verdict  finding  a  select  vestry.     The  first  was  upon  issues 
directed  by  this  Court  in  the  18  G.  2,  and  tried  at  the  bar  of  the  Court ;  and  it 
was  consequential  to  a  *trial  in  an  action  for  a  false   return  to  a  r««na 
mandamus,  at  which,  acx^ording  to  all  probability,  the  same  question  *- 
had  been  tried,  and  the  same  verdict  found,  although  the  form  of  the  record  is 
not  such  as  to  show  this  with  entire  certainty.     The  second  was  in  the  year 
1792,  in  a  proceeding  in  prohibition,  in  which  questions  of  law  might  have  been 
raised  and  put  on  the  record  to  be  taken  to  the  highest  tribunal  of  the  country. 
There  are  also  acts  of  parliament  relating  to  this  parish,  referring  matters  to 
the  authority  of  the  select  vestry,  and,  consequently,  recognizing  the  existence 
of  such  a  vestry;    and   there   was  a  statute  in  the  reign  of  Queen   AnM 
relating  to  the  new  churches  built  at  that  time,  appointing  the  vestry  of  this 
parish  of  iS^.  MartirCt^  as  it  then  existed  in  practice,  as  a  model  to  be  followed 
by  such  of  the  new  parishes  as  had  not  select  vestries  otherwise  constituted.    It 
was  said,  however,  and  said  truly,  that  the  select  vestry  of  this  parish,  as  it 
existed  at  the  date  of  those  acts  of  parliament,  is  not  precisely  that  vestry  which 
may  exist  according  to  the  custom  found  at  the  present  trial.     And  a  similar 
remark  was  made  as  to  the  two  former  trials ;  whether  correctly  as  applicable 
to  the  first  of  them  only  may  be  doubted ;  as  applicable  to  the  opinion  given  by 
Lord  Kenyon  at  the  trial  in  1792,  on  the  form  of  the  issue  as  then  presented, 
and  to  the  evidence  and  verdict  as  conformable  to  that  opinion,  the  remark  is 
undoubtedly  just.     At  the  trial  before  Lord  Kenyon^  the  form  of  the  issue 
was  treated  as  a  question  on  a  vestry  composed  of  some  definite  number  of 
persons,  whereas,  the  present  record   raises  no  such  question,  and  the  jury 
were  so  informed  by   me  at  the  trial,   and   the  verdict  must   be  considered 
as   establishing  a   select   vestry    not   necessarily   composed   of  any  definito 
•number  of  persons.     And  this   has  given  rise   to   the  objections  on  r^.-^ 
which  the  motion  for  a  new  trial  was  founded.    The  objections  were  *- 

(a)  6  Etut^  86. 
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two;  first,  that  a  custom  for  a  select  vestry  of  an  indefinite  number  of  persons, 
cootiaued  by  election  of  new  members  made  by  itself,  and  not  by  the  parish  at 
large,  was  void  in  law.  And,  secondly,  that  the  custom  in  this  parish  appeared 
by  the  evidence  to  have  been  discontinued  and  abandoned,  and  therefore  lost  and 
gooe.  It  is  obvious  that  the  first  objection  does  not  properly  belong  to  a  new 
trial;  butai  the  issues  in  this  case  were  directed  by  the  Court,  with  a  view  to 
a  proceeding  pending  in  the  Court,  it  properly  belongs  to  that  view  of  the  case  ; 
aod, therefore,  the  manner  of  briuging  it  forward  and  discussing  it  is  not  material. 
In  support  of  the  first  objection,  it  was  very  strenuously  urged,  that  unless  a 
number  be  fixed  by  the  custom,  below  which  the  vestry  must  not  fall,  a  vestry 
filling  Up  its  numbers  at  its  own  choice  may  allow  itself  to  be  reduced  to  two  or 
three  only,  exclusive  of  the  vicar  and  churchwardens,  and  thereby  the  whole 
government  of  the  parish,  as  far  as  relates  to  the  church  and  its  management, 
and  the  churchwardens'  accounts  and  other  matters  of  that  kind,  may  fall  into 
the  bands  of  a  number  of  persons  much  too  small  to  secure  reasonable  and  proper 
management,  and  due  attention  to  the  interest  of  the  inhabitants  of  the  parish. 

It  was  also  objected,  that  if  the  number  be  not  limited,  the  vestry  may  consist 
of  too  many  persons,  even  of  the  whole  parish.     This  point,  however,  was  little 
urged,  and  there  is  obviously  no  weight  in  it ;  the  great  complaint  against  select 
vestries  being,  that  they  consist  not  of  too  many  persons,  but  of  too  few :  and  if 
♦7801  ^  n'^xi'num  had  been  fixed  by  custom  in  the  very  remote  times  to  *  which 
^  custom  must  go  back,  the  number  that  might  have  been  proper  in  those 
times  might,  and  properly  would,  be  too  small  for  the  great  increase  of  popula- 
tion that  has  gradually  taken  place.     We  are  also  of  opinion,  that  a  custom  of 
this  kind  is  not  void  in  law  for  want  of  a  minimum.     But  although  wc  are  of 
th»  opinion,  as  a  matter  of  law,  I  would  by  no  means  have  it  understood  that  we 
ihink  the  evidence  or  the  verdict  in  the  present  cause  establishes  the  fact,  that  there 
inay  not  be  a  minimum  in  this  parish.    It  will  be  quite  consistent  with  the  verdict, 
and  not  inconsistent  with  the  evidence,  that  the  number  should  never  be  less  than 
the  lowest  that  can  be  found  in  any  of  the  lists,  and  this  I  believe  will,  in  no  list, 
be  found  so  few  as  twelve.   The  form  of  the  issue  raised  no  question  of  this  kind. 
Now,  although  no  numerical  minimum  be  fixed  by  the  custom,  it  by  no  means 
follows  as  a  consequence,  that  the  number  may  be  reduced  to  two  or  three  as 
the  objection  supposes:  the  law  may  consider  it  as  part  of  such  a  custom  as  the 
present,  that  there  shall  be  a  reasonable  number.     I  am  aware  that  this  may 
lead  to  questions  what  shall  be  a  reasonable  number.     Such  a  question,  11 
raised,  would  be  to  be  decided  with  reference  to  long-established  usage  and  to 
the  population  of  the  parish.     That  number,  which  might  not  be  too  small  and 
not  unreasonable  three  or  four  centuries  ago,  in  a  parish  in  which  there  might 
not  be  more  than  a  dozen  substantial  householders  or  even  fewer,  might  not  be 
rea.sonable  on  a  change  of  circumstances,  when,  by  covering  fields  with  houses, 
the  number  might  be  increased  more  than  a  hundred-fold.     And  whatever  may 
be  thought  of  the  degree  of  influence  that  the  love  of  power  exercises  on  human 
*7Sll  ^"^"^^  ^  believe  the  love  of  ease  does  not  exercise  less;  and  ^'as  no 
-•  instance  is  known  in 'practice,  in  which  two  or  three  persons  have  gra- 
tuitously taken  upon  themselves  the  whole  burthen  of  administering  such  of  the 
affairs  of  a  populous  parish  as  belong  to  a  vestry,  I  do  not  think  there  is  any 
reason  to  provide  in  theory  against  such  an  occurrence,  by  requiring  a  definite 
minimum  as  essential  to  the  validity  of  a  custom.     The  question  in  this  cnsc, 
as  in  many  others,  turns  upon  the  balance  of  convenience.     We  think  it  more 
convenient  that  a  custom  of  this  nature  should  leave  the  number  undefined, 
capable  of  being  regulated  by  renson,  and  varying  with  tho  'rhanges  that  time 
produces,  than  that  there  should  be  any  fixed  point,  from  or  below  which  no 
change  of  circumstances  should  allow  a  departure.     We  therefore  think  the 
<^^ntom  good  in  law. 

The  second  objection,  viz.  that  th'  "^stom  in  this  parish  appeared,  by  the 
evidence,  to  be  discontinued  and  a'oti^doned,  and  therefore  lost  and  gone,  is  a 
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queslioD  properly  Bulled  to  the  motion  Tor  a  new  I 
dence,  thai  in  the  year  1662  a  Taculty  was  oblainef 
naming  forly-nine  persons,  together  with  the  vica 
select  vestry,  and  appointing  that  number  in  Tutun 
be  made  by  ten  at  least,  together  with  the  vicar  I 
year  1673, this  number  often  was  by  another  facu 
facutties  have  since  becD  constantly  acted  upon,  ha^ 
ing  the  parish,  and  treated  aa  a  legal  foundatioa  of 
prevailed.  It  is  clear  that  these  foculties  have  no 
constitution  of  the  Arst  vestry  thereby  appointed,  i 
fourteen  vestrymen,  exclusive  of  the  vicar  and  * 
were  present  at  the  vestry  holden  immediately  bel 
of  the  first  faculty,  are  part  of  the  forty^nine  nami 
the  vestry,  as  appointed  by  the  faculty,  and  as  i 
incoDsiatent  with  the  vestry  previously  existing  by 
more  weight  in  this  objection  than  can  at  present  t 
sislent  with  a  custom  fixing  no  definite  number,  t 
vestry  should  be  considered  as  consisting  of  a  def 
be  any  reasonable  number,  forty-nine  may  be  tho 
may  be  considered  as  the  proper  number.  Sup 
twelve  or  eighteen  persons,  should  have  come  to  i 
number  to  forty-nine,  and  should  do  so,  and  recom 
up  in  future,  and  that  this  resolution  and  recomm 
in  practice  for  a  century  and  n  half,  nothing  inco 
usage  would  in  fuct  bo  done.  The  resolution  wou 
might  be  departed  from,  and  a  greater  or  less  nu 
body  should  think  fit.  And  the  case  would  be  the  i 
that  during  thai  time  the  vestry  and  the  parishione 
binding  upon  them,  and  hnd  acted  under  that  opini 
case  of  these  faculties,  and  of  the  opinion  and  usb] 
I  have  already  observed,  that  ten  members  of  the 
of  the  aew ;  and,  therefore,  the  old  vestry,  or  at  I 
be  considered  as  having  acquiesced  in  the  new.  J 
vestry  to  increase  or  diminish  their  number,  as  if 
existed.  And  as  the  practice  is  not  inconsistent  wi 
of  opinion  that  tfie  custom  han  not  been  destroyed, 
of  the  parish.     The  rule  for  a  new  trial  must,  thei 


HOWELL  V.  WILKINS. 


Tn  this  case  the  affidavit  to  hold  to  bail  appear 
sworn  at  the  King's  Bench  Office,  Inner  Ihnpie 
1888,  before  Thomat  Chambre.  A  rule  nisi  had 
discharging  the  defendant  out  of  the  custody  of  t 
bail,  on  the  ground  that  it  did  not  appear  that  i)k 
before  any  person  who  bad  authority  to  take  affida 
^jiand(a),  to  show  that  an  affidavit  of  debt  not  en 

U)  3  W.  t  .S.  IS7. 
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with  the  words  <<  by  the  court*'  written  at  the  bottom  of  the  jurat,  was  not  suffi* 
cicQt. 

Sir  James  Scarlett  and  Follett  now  showed  cause,  and  contended  that  it  was 
fiufficient  if  there  was  any  thing  on  the  face  of  the  affidavit  to  show  that  it  was 
sworn  before  an  officer  who  bad  power  to  take  affidavits.  Now  it  appeared  by 
the  jurat,  that  it  had  been  sworn  at  the  King's  Bench  Office,  Loniiotiy  and  it 
*7841  '""^^  ^  ^intended  that  Thomas  duxmbre^  who  certified  that  fact,  was  a 
^  person  attending  there  and  duly  authorized  to  take  affidavits.  In  Kennett 
and  Avon  Canal  Company  v.  Jones  (a),  it  was  held  to  be  no  objection  to  an 
affidavit  to  hold  to  bail,  that  it  appeared  to  have  been  taken  before  A,  B.^  a 
commissioner,  dec.  without  adding  **  of  the  court  of  B.  R.  /"  and  in  Bland  v. 
Drake  (d)^  an  affidavit  not  entitled  in  the  court,  but  purporting  at  the  foot  to 
have  been  sworn  before  J.  Yl,  deputy  filacer,  was  held  to  be  sufficient. 

Reader^  contrft,  on  the  authority  of  the  case  cited,  contended  that  it  did  hot 
appear  by  the  affidavit  that  Thomas  Chambre  was  an  officer  of  this  Court. 

Lord  Tentehdbn,  C.  J.  This  affidavit  appears  to  have  been  sworn  in  the 
King's  Bench  Office,  before  Thomas  Chambre.  I  think  it  must  be  understood, 
and  we  are  bound  to  take  notice,  that  Thomas  Chambre  was  an  officer  of  this 
Court,  attending  at  the  King's  Bench  Office,  and  authorized  to  take  affidavits. 

Rule  discharged. 

(a)  7  r.  R.  4^1.  ib)  1  CkiUf's  lUp.  \^. 


^^  •REX  V.  The  Inhabitants  of  the  Parish  of  All  Saints  in  the  Town  and 

County  of  the  Town  of  Southampton,  (a). 

I 

Where  an  examination  of  a  soldier,  taken  liefore  two  magiitrates,  waa  tendered  in  evidence 
to  prove  his  settlement,  bot  it  did  not  appear  by  the  examination  itielf,  or  by  other  proof, 
that  the  soldier,  at  the  time  when  he  was  examined,  was  onartered  in  the  place  where 
the  justices  had  jurisdiction :  Held,  that  it  was  not  admissible. 

Upon  an  appeal  against  an  order  of  two  of  the  justices  of  the  peace  for  the 
county  of  Hdnts^  whereby  Elizabeth  Carden  was  removed  from  the  parish  of 
Ramsey  Extra^  in  the  said  county  of  HantSy  to  the  parish  of  All  Saints^  in  the 
town  and  county  of  the  town  of  Southampton^  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

Elizabeth  Carden  was  the  widow  o^  otie  Richard  Roe  Carden  deceased,  and 
in  order  to  prove  the  settlement  of  the  said  Richard  Roe  Garden  the  respondent 
parish  ofifered  in  evidence,  and  duly  proved,  the  paper  .writing  following : 

"  Town  of  Ramsey  Infra^  in  the  county  of  Southampton, — ^The  examination  of 
Richard  Roe  CardenyB  private  soldier  in  his  Majesty *s  25th  regiment  of  foot, 
taken  on  oath  before  us,  two  of  his  Majesty's  justices  of  the  peace  for  the 
said  town,  the  6th  day  ot  April  1782,  touching  the  place  of  his  last  legal 
settlement. 


The  said  examinant  on  his  oath  saith,  that  he  was  bom  in  tho  parish  of 

oa^  Ramsey  Infra  aforesaid,  as  he  hath  *heard  and  verily  believes,  where  his 

J  father  was  a  settled  parishioner.    That  about  fifteen  years  ago  last  har- 


(«)  The  Jodf^  of  this  conrt  sat,  as  on  foimer  occasions,  from  WsdnsMdof^  the  13th  day 
ofPihmarfy  to  Tktirttday,  the  21st  day  of  Fehmarg  inclusive.  During  that  period,  this  and 
the  fi>lk>wing  cases  were  argued  and  determined. 
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lircd  himsciroB  a  covenant  servant  for  a 
'  Ali  S^i'it-i,  ID  ihe  town  and  county  ofthe 
igefl  of  4/.,  and  inconsequence  thereof  he 
v'ul  I'tillaret,  anA  served  him  ihero  till  ab 
ninant  went  with  his  master  and  his  faml 
1  about  three  months,  when  he  returned  n 
r  All  Saints,  aod  continued  id  his  said  mi 
;r  of  the  said  year,  and  at  the  expiration  th 
And  thnl  he  hath  never  dona  aay  net  si 
1  settlement,  and  that  he  hath  a  wire  nai 
'ioses,  aged  two  years  and  upwards. 

(Signed) 
rn  the  day  and  year  above  mentioned,  b 
(Signed)     ' 


ppetlant  parish  objected  to  Ihe  Court's  i 
not  appear  on  the  face  of  it,  that  at  (he  t 
er  was  quartered  in  the  town  of  Rotnattf 
amination  within  the  provision  and  mea 
}wevcr,  found  the  paper  to  be  a  due  exar 
eupoD  confirmed  the  order, 
question  for  the  opinion  of  the  Court  is,  h 
a  due  examination  wiihin  the  provisions  o 
,  then  the  original  order  and  order  of  «eai 
orders  to  be  quashed. 
lief  in  support  of  Ihe  order  of  sessions. 
:ion  in  question  was  taken  under  the  mt 
Now  the  22  G.  3,  c.  4,  the  mutiny  m 
ion,  gives  power  to  two  justices  to  take 
ns  a  wife  or  child.  It  appears  on  the  foi 
IS  a  soldier,  and  had  a  wife  and  child,  an 
vho  administered  the  oath.  It  must,  thei 
>  ataiDte.  It  will  be  objected  that  it  was 
1  nt  the  place  where  he  was  examined,  t: 
sold;  parol  evidenceof  the  loct  could  n< 
sence  of  any  evidence  to  the  contrary,  i 
as  in  quarters  with  his  regiment,  and  th 
f  this  were  a  coDviction,  it  might,  perl: 
of  this  nature  have  never  been  conatruet 
lenborough  in  Rex  v.  Austrey  (a),  that 
lear  upon  the  face  of  their  proceedings 
e  Court ;  besides,  it  was  used  with  referen 
that  nature,  which  third  persons  are  boun 
'  and  Pouher  contri.  In  several  coses 
this  examination  in  evidence  has  been  s 
linalion  was  rejected,  although  not  upon 
U  Miors  (J>),  Rex  v.  WarUy  (c),  Rez  v. 
lagistrntes  in  any  way  annlopaus  to  this, 
ce  ofthprn.  Many  orders  of  removal  an 
n  quashed  on  the  ground  that  thrt  jurisdii 
CoUon{e),  Rex  v.  Holme  {f).  Rex  v.  fi 
and  the  same  rulu  has  been  applied  to  o 

•)  Pkai.  m  ^v.  471.  (»)  3  r.  B.  70*. 

d)  I  Eait,  U.  (<)  8  T.  B.  178. 

D  1  Btr.  9.  (A)  1  Sir.  S. 
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Rex  V.  York  (a) ;  and  to  orders  for  payment  of  tithes  or  of  wages,  Eez  v.  Fur* 
»r«(/i),  Jirx  V.  Cor/jeU(c)^  Rex  v.  /Jelling  (d);  and  to  orders  for  dismissing 
servants  from  their  service.  Rex  v.  HulcoU  (e).  Here  the  magistrates  had  not 
power  to  examine  ani/  soldier  touching  the  place  of  his  settlement,  but  only  such 
as  were  quartciXMi  within  the  place  for  which  they  were  justices.  The  exami« 
natioQ  in  question  should  therefore  have  stated  that  the  party  was  quartered 
within  the  town  of  Southampton, 

*7891  ^^^^'i'>''^'«  ^*  '  Q(vi  of  opinion  that  the  examination  given  in  evidence 
-'  in  this  case  was  not  properly  admissible,  and  that  the  order  of  sessions 
must  be  quashed.  The  mutiny  act  22  G,  3,  gave  to  the  justices  a  special 
power  to  examine,  without  which  the  examination  would  have  been  wholly  extra- 
judidal.  They  had  no  jurisdiction  except  in  the  case  of  a  soldier  quartered  in 
the  place  for  which  they  were  justices ;  it  was  therefore  necessary  to  make  out 
either  aliunde  or  by  the  examination  itself  that  the  party  examined  was  a  soldier, 
and  at  (hat  time  quartered  within  that  plaoe«  The  case  of  the  Banbury  Peer* 
^S^  if)  i^  expressly  in  point.  An  attempt  was  made  to  prove  a  reputation  as 
to  pedigree  by  a  bill  and  answer  in  equity,  and  depositions  which  purported  to 
be  made  by  servants  in  the  family  ;  and  one  question  proposed  by  the  House  of 
Lords  to  the  Judges  was,  whether  those  depositions  were  evidence  that  the 
parties  making  them  were  servants  in  the  family,  or  whether  that  fact  must  be 
proved  aliunde ;  and  they  held  that  it  must  be  so  proved.  In  the  present  case  I 
am  inclined  to  think  it  should  have  been  proved  aliunde  that  the  party  examined 
was  a  soldier,  otiierwise  the  examination  must  be  considered  as  proof  of  the 
i^ct,  which  gave  the  justices  jurisdiction ;  and,  at  all  events,  it  should  have 
appeared  on  the  face  of  the  examination  that  he  was  quartered  at  Southampton, 
In  the  case  of  Regina  v.  Gouche  (g)  it  was  held  that  jurisdiction  shall  he  pre- 
sumed unless  the  contrary  appears ;  but  that  was  overruled  in  Rex  v.  Helling 
(A),  and  the  latter  opinion  was  confirmed  by  Lord  Kenyon  in  Rex  v.  HtUcoU 
*7901  (''*  ^^^  considering  all  the  authorities.  In  ^principle  I  cannot  find  any 
^  distinction  between  this  case  and  those  relating  to  orders ;  in  the  latter 
Ihe  jurisdiction  must  appear  on  the  face  of  the  order,  and  I  think  it  should  in 
this  case  also ;  and  for  want  of  it,  the  examination  ought  not  to  have  been  received 
in  evidence. 

HoLBOYD,  J.  The  rule,  that  in  inferior  courts  and  proceedings  by  magis- 
trates the  maxim  "  omnia  prj&sumuntur  rite  esse  acta"  does  not  apply  to  give 
jurisdiction,  has  never  been  questioned.  Here,  then,  the  jurisdiction  should,  at 
ail  events,  have  appeared  on  the  face  of  the  examination,  supposing  proof  of  it 
atiunde  not  to  have  been  necessary. 

Order  of  sessions  quashed. 

(a)  5  Burr.  9f84.  (A)  1  Str.  363.  (e )  3  Salk.  261 . 

di  1  Str.  7.  («)  6  r.  R,  583.  </)  2  Selw,  N,  P.  74^ 

^}  2  Salt,  441.  (A)  1  Sir.  7.  (»)  6  2*.  R.  583. 


REX  tr.  The  Inhabitants  of  Kibworth  Harcourt. 

^Vheit  a  panper  hond  fd^  hired  a  house  and  garden  in  A,  for  a  year  at  the  rent  of  10/.,  and 
occupied  it  for  a  rear,  and  the  whole  rent  was  paid  to  the  landlord,  but  not  by  the  pau- 
per :  Held,  that  ne  nevertheless  gained  a  settlement  in  A,y  inasmuch  as  the  statute  6  (?• 
4|  c.  57,  did  not  require  that  the  rent  should  be  paid  by  him. 

Two  justices,  by  their  order,  removed  James  Asher,  with  his  wife  and  their 
five  children,  from  the  township  of  Kibworth  Beauchamp  to  the  township 
Vol.  XIV.— 45  2  G  ♦ 


35.4      Rex  v.  Kibworth 

Kibworth  Harcourt,  both  in  ibe  coi 
conArmcd  the  order,  eubjeci  lo  llie  ( 
fallowing  case : 

ADer  proof  of  a  primi  facie  Kltl 
thnl  about  Lady-day  1835,  tbe  pau 
and  garden,  aituated  in  the  (ownsb 
ml.  tor  a  year,  lo  commence  at  ihe 
and  garden  were  tben  in  the  occupi 
them  expired  at  Michadmas;  but 
Cooper  to  stand  as  tenant  till  Miclu 
Matlbew  Waterfidd,  who  was  tenai 
and  it  should  be  all  put  in  one  recei[ 
diutely  by  Cooper,  aad  paid  rent  up 
lime  he  continued  lo  occupy  the  p 
until  Mickaelmtu  1836.  Early  in 
then  being  churchwarden  of  the  tow 
the  pauper,  and  represented  to  him  ll 
together  with  other  lands,  to  hims 
thenceforward  to  pay  the  rent  quai 
told  ibe  pauper  that  he  should  n>a 
which  reduction  the  pauper  asseni 
paid  by  the  pauper  to  Waterfield,  i 
payments,  as  follows,  viz.  the  first 
the  last  two,  aOer  the  death  of  M 
successor  in  the  farm.  At  the  end 
Joltn  Walerfield  to  the  landlord, 
pauper*s  rent  of  the  house  and  gi 
residue  was  twmposed  of  the  rent 
Bradsttato  returned  51,  to  Waterfii 
It  furihcr  appeared,  that  John  Wo 
parish  fiinds  for  the  sum  of  8i.  pa 
above  ihe  B/.  12s.  received  from  I 
found  that  there  was  fraud  in  this  < 
Beauchamp,  but  that  neither  the 

Reatkr  and  Humjrey  in  support 
upon  Ihe  words  of  the  stntutc  0  4 
gaining  of  a  settlement  by  renting  i 
by  the  pauper,  at  and  for  the  sum  a 
be  occupied  under  such  yearly  hiri 
the  least,  li  is  stated  in  tbe  cas 
at  the  rent  of  lOl.  The  first  thing 
but  he  did  not  occupy  it  for  «  yea 
min  made  by  the  landlord  could  n 
Walerfield.']  The  landlord's  act  c 
gross  sum  lor  the  premises  in  ques 
that  the  landlord  had  agreed  to  ta 
the  pauper  assented  to  hold  of  Wa 
was  (he  whole  amount  of  rent  ever 
Dwarris  and  Hildyard,  contri, 
Bavlbv,  J.  If  the  Stat.  6  G.  i 
paid  by  the  pauper,  there  would  hi 
ing  the  fmud  found  by  the  scssio 
that  sintuie  are,  that  the  premises 
the  sum  of  10^.  a  year  at  ihe  least, 
be  occupied  under  such  yearly  hiri 
year  at  the  least.     It  does  not  reqt 
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Now  the  facts  stated  in  the  case  show  that  the  premises  were  rented  for  one 
vhole  year,  at  the  rent  of  10/.,  and  that  that  rent  was  actually  paid  for  one 
whole  year.  I  also  think,  that  the  pauper  occupied  the  premises  for  one 
whole  year,  under  that  hiring ;  for  nothing  that  was  done  by  WfOerfield  could 
have  the  efl^  of  altering  the  original  tenancy  created  between  the  pauper  and 
the  owner  of  the  premises.  The  pauper  remained  tenant  under  the  original 
taking,  and  the  landlord  might  have  distrained  upon  him  for  the  rent  of  10/.,  if 
it  had  been  in  arrear.  I  therefore  think  that  the  settlement  was  gained  in  Kib- 
vfortk  JBecudckampj  and  the  orders  of  removal  and  confirmation  must  be 
quashed. 
HoLioTD,  J.,  ooocurred. 

Both  orders  quashed. 


•794]  •HOLDSWORTH  and  another  v.  WISE  et  at. 

Where  t  ffaip,  being  in  a  very  leaky  state,  was  deserted  at  sea  by  her  crew,  acting  bonfi 
iide  for  the  preaervation  of  their  lives,  and  Mrms  on  the  following  day,  foond  and  takea 
posieasioo  of  by  the  crew  of  another  vessel,  who  succeeded  in  taking  her  into  port,  where 
>he  wu  repaired,  and  afterwards  sent  to  this  country,  but  subject  to  claims  for  salvage 
and  repairs  eqnal  to  or  exceeding  her  value  :  Held,  that  the  owners  having  given  notice 
of  abandonment  before  they  received  any  tidings  of  the  ship's  safety,  were  entitled  to 
recover  afaiost  the  underwriters  as  for  a  total  loss. 

AssuMFBiT  on  a  policy  of  assurance  on  the  ship  Westbury^  valued  at  1800/., 
at  and  from  Belfast  to  her  port  or  ports  of  loading  in  British  America  (river 
St,  Lawrence  excepted),  during  her  stay  there,  and  back  to  a  port  of  discharge 
in  the  United  Kingdom,  between  Falmouth  and  Greenock^  on  the  west  side  of 
England  and  Scotland^  or  a  safe  port  in  Ireland;  to  call  at  Cork  for  orders. 
Averment,  that  the  vessel  sailed  from  Belfast  to  St.  Andreto^  New  Brunswick^ 
being  a  port  in  British  Americoj  not  on  the  river  St,  Lawrence^  and  afterwards 
departed  thence  back  to  her  port  of  discharge,  to  wit,  Valentia^  being  a  safe  port 
in  Irdand;  and  on  her  homeward  voyage  was  totally  lost  by  perils  of  the  sea. 
Plea,  the  general  issue.  At  the  trial  before  HuUockj  B.,at  the  Lancaster  Sum- 
ner assizes  1827,  it  appeared,  that  the  vessel  sailed  from  Belfastj  in  ballast,  on 
the  23d  of  June  1826,  at  which  time  she  was  seaworthy.  She  arrived  at  St, 
Andrew*s  on  the  22d  of  August^  and  sailed  thence,  on  her  homeward  voyage, 
00  the  16th  of  September^  laden  with  timber.  At  that  time  the  vessel  made 
eight  or  ten  inches  of  water  an  hour,  and  the  crew  were  obliged  to  pump  her 
out  every  two  hours.  She  continued  in  the  same  state  until  the  20th  of 
SeptembeTf  when  she  encountered  a  gale  of  wind,  by  which  she  was  much 
■trained,  and  afterwards  was  found  to  be  so  leaky  that  the  crew  thought,  it 
«.y0O  necessary  to  abandon  her.  On  the  23d  they  hoisted  a  signal  of  ^dis- 
•^  tress,  and  a  vessel  called  the  Columbia  seeing  it,  bore  down  to  her 
Sttistance,  and  took  the  crew  on  board.  No  attempt  was  made  by  the 
crew  of  the  Columbia  to  save  the  Wesdmry^  but  they  sailed  to  Boston^  and 
there  landed  the  crew  of  the  Westbury,  On  the  6th  of  November  the  plaintifis 
gave  notice  of  abandonment  to  the  agent  of  the  underwriters  at  Liverpool,  On 
the  24th  of  September j  the  day  after  the  Wesibury  was  deserted  by  her  crew, 
she  was  found  by  an  American  vessel  called  the  Bolivar j  and  the  captain  put 
some  men  on  board,  who  succeeded  in  navigating  her  to  New  York^  where  she 
arrived  on  the  14th  of  October^  and  intelligence  of  her  arrival  at  that  port  was 
rweivcd  at  Liverpool  on  the  16th  of  November.  The  Westburyy  on  her  arrival 
at  New  York,  was  taken  possession  of  by  the  British  consul,  and  under  his 
miction  was  repaired  by  Messrs.  Barclay^  agents  for  Lloyd*s  at  New  York 
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The  expense  of  her  repairs,  together  with  sa 
bottomry  bond  waa  graoted  by  ibe  captain  (w 
consul),  to  Messrs.  Barclay  lor  850/.  She  I 
her  arrival  there,  pooseision  of  her  was  tak 
claiming  title  under  the  bottomry  bond  and 
expenses  incurred,  making  their  demand  abc 
further  damage  ia  the  river  Meraetf,  the  repati 
The  learned  Judge  loll  it  to  the  jury  to  say, 
wbea  she  sailed  froai  BtifaU.  Whether  the  < 
in  deserting  the  *h^,  and  whether  notice  c 
reasonable  time?  The  jury  answered  *U  '^x 
found  for  the  plaiati(&  for  a  total  'loss.  In 
nisi  for  a  new  trial  waa  obtained  on  two  ground 
of  the  captain  in  sailing  from  Botton  with  a  ' 
per  hour  exonerated  the  underwriters,  and  th 
an  average,  and  not  a  total  loss, 

PaUock  and  Parke  showed  cause.  The  j 
worthy  at  the  commencement  of  the  voyage; 
therefore  immaterial.  Supposing  the  captain  Ic 
that  port  with  his  ship  in  such  a  condition  a 
hours,  still  that  was  nothing  more  than  negtig 
discharge  the  underwriters.  Busk  v.  Royai  . 
T.  Pendand  (t).  ^Bayley,  J.  Waiker  v.  M 
Several  facta  applicable  to  the  second  point  ar 
deserted  by  the  crew  acting  boDi  fide  for  the 
abandonment  was  given  before  the  news  of  I: 
when  she  arrived  at  Liverpool  she  wss  subjei 
ourred  fresh  damage  in  the  river  to  the  extent 
that  the  subject-matter  of  the  insurance  has  I 
that  it  has  become  of  no  use  or  value  to  him 
•hip  in  consequence  of  perils  of  the  sea  pro 
of  time,  no  doubt,  the  loss  was  total.  Has  tl 
stored  to  the  assured  ?  She  has  not,  in  fact,  I 
it  still  in  possession  <^  the  salvors;  but 
ship  in  specie,  if  not  beneficial,  would  not  s 
average  loss,  M'lver  v.  Henderaon  (d).  Th 
was  very  diHerent;  there  the  vessel  was  never 
was  at  any  time  a  total  loss ;  the  vessel  was  al 
Utiog  for  the  benefit  of  the  original  owners. 

Brougham  and  Starkie  oontri.  It  must  b 
Worthy  when  she  sailed  for  Botton,  so  Ihal  I 
ness  was  fulfilled ;  but  there  was  another  ii 
should  be  a  captain  and  crew  of  comp^enl  sh 
T,  Hodgson  (g),  Lawrence,  J.,  says,  *'  I  do  n 
that  a  loss  arising  fVom  a  mistake  of  the  capt. 
the  seas."  A  policy  of  insurance  on  a  ship  i 
policies,  be  subject  to  this  qualification,  thai 
•hall  not  be  exposed  to  any  unreasonable  di 
must  have  been  grossly  ignorant,  and  exposetj 
danger  by  sailing  from  Boston  when  his  ship 
ten  inches  of  water  an  hour.  Then  as  to  the 
is  a  strong  authority  for  the  de&ndsnts.  Thi 
tbe  crew,  but  taken  possession  of  on  the  same 

(a)  S  B.  »  A.  13.  (1)  IB.^C.  91 

I^AM.irS.  5TB.  (.1  %a.irA.  31 

sgi  *  T.R.  esv. 
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^QQ.  held  not  to  be  a  total  loss.  Here,  the  vessel  was  *taken  possession  oi 
^  00  the  moraing  after  the  crew  led  ber,  but  whether  she  were  lell  deserted 
a  few  hours  more  or  less,  cannot  aflect  tbe  question  of  total  or  average  loss, 
lo  cases  of  recapture,  the  loss  is  not  total  if  the  ship  be  in  good  safety  at  the 
time  of  bringing  the  action,  Faulkner  v.  Ritchie  (a)  ;  and  the  sanoe  principle 
must  apply  to  a  case  of  this  nature,  where  the  vessel  has  been  once  deserted, 
but  possession  af\erwards  taken  by  other  persons,  and  the  vessel  brought  into  a 
place  of  safety  before  action  brought. 

Batlet,  J.  I  abstain  from  delivering  my  opinion  upon  the  first  point,  because 
there  is  another  case  pending  in  this  Court,  in  which  the  question  as  to  the 
eflecl  of  negligence  in  the  captain  of  a  ship  will  be  again  discussed  (&).  Upon 
the  other  point  there  is  no  difficulty.  If  the  subject-matter  of  insurance  ulti* 
mately  exists  in  specie,  so  as  to  be  capable  of  being  restored  to  the  hands  of  the 
Tfifll  ''^"'^^^i  ^^^  cannot  be  a  total  loss  *unless  there  has  been  an  abandon- 
J  ment.  Now,  in  order  to  justify  an  abandonment,  there  must  have  been 
that,  in  tbe  course  of  the  voyage,  which  at  the  time  constituted  a  total  loss. 
Thus,  capture  or  the  necessary  desertion  of  the  ship  constitutes  a  total  loss. 
Here,  then,  for  a  time,  there  was  a  total  loss.  The  crew  of  the  WeMury  were 
taken  oo  board  the  Columbia,  and  no  effort  was  made  by  the  crew  of  the  latter 
vessel  to  save  the  Westbury^  probably  because  her  situation  appeared  to  be 
hopeless.  Then  notice  of  abandonment  was  given,  at  which  time  no  tidings  of 
the  Westbury  had  been  received,  and  she  did  not  arrive  until  long  afterwards. 
If  at  ooe  period  of  time  there  was  a  total  loss  and  an  abandonnient  before  news 
of  the  vessefs  safety  had  been  received,  her  subsequent  return  did  not  entitle  the 
underwriters  to  say  that  it  was  no  longer  a  total  loss.  The  case  of  Thornely 
V.  Eebton  may  be  laid  out  of  the  question,  for  the  single  point  decided  there 
was,  that  there  had  not  been  at  any  period  of  time  a  total  loss.  There  are 
cases  which  show,  that  the  mere  existence  of  a  ship  af\er  a  total  loss  and  aban- 
donment will  not  reduce  it  to  a  case  of  partial  loss,  M^Iver  v.  Henderson  (c), 
Oologan  V.  ne  London  Assurance  Company  (d).  The  ship  must  be  in  esse  in 
this  kingdom  under  such  circumstances,  that  the  assured  may,  if  they  please, 
ba?e  possession,  and  may  reasonably  be  expected  to  take  it.  Here  such  circum- 
stances do  not  exist.  The  ship  was  valued  at  1800/.  in  the  policy ;  she  came 
back  subject  to  a  charge  of  1200/.,  and  in  the  river  at  Liverpool  sustained 
further  damage  to  tbe  extent  of  858/.  There  was  no  prospect  that  she  could 
*8001  ^  of  suflScient  value  to*make  it  worth  while  for  the  assured  to  take  her 
■*  again.  The  loss  was  therefore  total,  and  the  abandonment  good. 
HoLxoTD  and  LimjBDALE,  Js.,  concurred. 

{a)  QM.irS.  290. 

(&)  The  ease  alluded  to  by  the  learned  Ju^gt  was  Skor^  v.  Bgntail,  on  the  trial  of  which 
<  had  been  stated  by  Parl^  J.,  that  the  defendant,  the  nnderwriter,  was  not  liable  if  the  Ion 
*»  oecasioned  by  tbe  neglif  enee  of  the  crew.  A  verdict  was  found  for  tbe  defendant,  and 
a  rale  nisi  for  a  new  trial  granted,  which  came  on  ibr  argament  in  this  court  in  Trinity  term, 
when 

C^Uridgt  for  the  defendant,  admitted  that  it  would  be  difficult  to  contend  against  the  cases 
in  which  it  had  been  said  that  underwriters  are  not  discharged  from  liability  where  a  loas 
■fitts  throiifb  the  negligence  of  the  captain  and  crew{  and 

^rd  TsKTBaoBV,  C.  J.,  said.  We  are  all  of  opinion  that  underwriters  are  responsible  for 
the  misconduct  or  negligence  of  tbe  captain  and  crew ;  but  the  owner,  as  a  coiidition  pre* 
eedcDt,  is  bound  to  provide  a  crew  of  competent  skill. 

Ruin  abwlttte. 

(r)  iM.if8.  Sl^.  {/ii9M,I^B.  447. 
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SANDON  tr.  PROCTOR 

Scir«  faciM  on  Kcognizancc  ot  bail.  Flei,  no  ct.  m 
Replication,  cs.  m.  iMued  inil  retamed  non  at  iovi 
Dot  lie  in  the  ■heriff'*  offlcs  four  diyi  eieliuive  of 
bek)  ui  inteTveniiig  Sumlaf.    Demurnr:  UeLl,  u[ 


SciKX  facias  upon  a  recognizaace  of  bail.  1 
duiy  sued  out  against  the  principal  upon  the  j 
the  sheriff  of  MiddUiex  (being  the  county  iu  t 
was  laid),  and  duly  returned,  according  to  the  ' 
Replication,  that  a  ca.  sa.,  directed  toihesheril 
in  which  the  venue  in  the  said  action  againsi 
against  the  principal ;  that  the  writ,  before  the 
of  Ma;  1827,  was  lodged  with  C.  F.  and  If. 
executed,  and  that  they  returned  non  eat  invei 
the  plaintiff  sued  out  the  said  writ  of  ca.  sa,,  a 
the  return  day  of  the  writ  of  ca.  sa.  was  the  : 
writ  was  lodged  by  the  plaintiff  with  the  sberifl 
of  May  1627,  and  not  before,  and  that  the  ! 
Sunday;  nnd  so  defendants  say,  that  ibe  v 
menlioDed  was  not  duly  lodged  with  the  sberif 
custom  and  practice  of  the  court.  Demurrer, 
•were,  that  the  rejoinder  was  a  departure  from 
the  plea  it  was  alleged  that  no  ca.  sa.  was  issi 
whereas  in  the  rejoinder  it  was  admitted  that  a 
defendants  had  in  their  rejoinder  pleaded  and  i 
relating  merely  to  the  practice  of  the  Court,  ai 
could  not  be  pleaded. 

PaUeson,  in  support  of  the  demurrer.  Ass 
plea  that  no  ca.  aa.  was  duly  sued  out,  lodged, 
not  sued  out,  lodged,  and  returned,  so  as  to  ei 
bail,  and,  therefore,  that,  according  to  Dudin 
is  not  a  dcpBrture  from  the  plea  ;  the  demurrei 
practice  of  ihe  Court  can  be  pleaded  1  The  pr 
undoubtedly  have  been  set  aside  for  irregular 
lain  in  the  sherifTn  office  four  days  exclusive 
vening  Sunday,  as  required  by  the  practice  of 
breach  of  a  rule  of  practice,  and  ihe  practice  < 
Eiiiol  V.  Lane{h\  and  Warmaley  v.  Maeey{i 
was  decided  on  demurrer,  in  Cliirry  v.  Pawel 
that  (he  point,  whether  matter  of  practice  we 
Dudlow  V.  Watchom  is  distinguishable.  Thi 
wrong  county  ;  for,  by  the  general  rules  oflai 
directed  to  Ihe  aherifT  of  that  county  whet«  I 
action  was  laid.  That  is  not  a  mntler  require! 
Court,  but  bj  'he  general  law  of  the  land.  A 
record,  wheic  the  venue  in  the  original  action 
SB.  issued,  and  would  be  bound  to  take  notice  ( 
could  only  issue  into  the  county  where  the  venu 
of  the  practice  of  another  court. 

Manning  contrA.  If  the  plea  that  no  ca.  b 
plea,  ihe  rejoinder  in  this  case  is  good  ;  for  the 
bail  can  be  fixed  is  only  required  by  the  practi 
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oondifion  of  the  recognizance.  The  condition  is,  that  the  defendant  shall  pay 
the  damages  or  render.  If  he  does  neither,  there  is  a  breach  of  the  condition, 
whether  a  ca.  sa.  be  sued  out  or  not.  EUioU  v.  Lane  (a)  was  decided  on  tho 
ground  of  departure.  [LiUledalej  J.  The  case  of  Bali  v.  Manucaptors  (^ 
Russell {b) J  decided  in  Trinity  Tcrm^  4  Anne^  shows  that  a  matter  of  irregu« 
larity  cannot  be  pleaded.  There,  in  scire  facias  against  bail,  the  defendant 
pleaded  (hat  no  capias  was  sued  out  and  returned  against  the  principal ;  the 
plaimiflT  replied  a  ca.  sa.  and  set  it  out.  Demurrer.  One  objection  was,  that 
the  capias  set  out  in  the  replication  appeared  to  have  but  five  days  between  the 
teste  and  return.  As  to  that,  it  was  answered  and  resolved  by  the  Court,  that 
*80^1  ^^^^  ought  to  be  eight  days  between  the  teste  and  ^return  of  the  ca.  sa. 
^  against  the  principal,  by  the  practice  and  course  of  the  Court ;  and  if  the 
defendants  had  moved  for  irregularity,  the  Court  would  have  helped  them  ;  but 
ia  point  of  law  the  process  of  this  Court  may  be  returnable  de  die  in  diem, 
especially  when  issued  into  MiclfUeseXj  and,  therefore,  they  shall  not  tak^ 
advantage  of  this,  which  is  but  an  irregularity  on  demurrer.]  The  case  of  Dud' 
low  V.  Watcltorn  (c)  is  inconsistent  with  that.  In  the  latter  case.  Lord  Ellen" 
borough  said,  "  We  must  take  notice  of  the  practice  of  the  Court  in  a  case  like 
this,  where  it  is  the  very  subject-matter  of  dispute,  and  is  put  in  issue.  For 
what  purpose  is  the  issuing  the  ca.  sa.  at  all  in  this  case  except  as  matter  of 
practice  V^  As  to  Cherry  v.  Powell  {d)^  it  was  decided  on  the  authority  of  ^ioi 
i.Lcme, 

Batlet,  J.     The  question  in  this  case  is,  Whether  it  is  an  answer  to  on 
action  on  the  recognizance,  for  the  bail  to  say,  that  the  capias  ad  satisfaciendum, 
sued  out  against  the  principal,  had  not  lain  in  the  sherifTs  office  for  that  period 
of  time  which  by  the  rule  of  Court  it  ought  to  have  done  to  charge  the  bail  t 
In  Elliott  v.  Lane  (e),  to  scire  facias  against  bail  the  defendant  pleaded  no  ca. 
sa.  against  the  principal ;  the  plaintiff  replied  a  ca.  sa.,  and  a  return  non  est 
inventus.     The  defendant  rejoined  that  the  ca.  sa.  did  not  lie  four  days  in  the 
sherifTs  office,  and  upon  demurrer  the  Court  held  the  rejoinder  to  be  bad.    The 
decision  appears  by  the  report  to  have  proceeded  on  the  ground  that  the  rejoin* 
der  was  a  departure  from  the  plea  ;  but  if  the  matter  alleged  in  the  rejoinder  had 
*8041  ^^^^^  ^  defence  on  the  merits,  the  defendant  would  ^undoubtedly  have 
^  applied  for  leave  to  amend  on  payment  of  costs.     No  such  application 
having  been  nnade,  that  case  rather  shows  by  inference  that  a  mere  irregularity 
cannot  be  pleaded.  The  same  question  presented  itself  to  the  consideration  of  this 
Court  in  Powell  v,  Taylor,  Mich.  28  G.  3,  cited  by  Mr.  Tidfl  in  his  Practice  (/), 
to  show  that  the  bail  cannot  take  advantage  of  a  mere  irregularity,  by  pleading. 
He  there  says,  *'  They  (the  bail)  may  also  plead,  in  discharge  of  their  liability, 
tkat  there  was  no  capias  ad  satisfaciendum  sued  out  and  returned  against  the 
principal,  and  if  there  be  a  void  writ,  it  is  as  none.     But  if  the  writ  be  merely 
irregular^  as  if  it  was  sued  out  after  a  year,  without  a  scire  facias,  or  made 
returnable  on  a  day  out  of  term,  or  if  it  has  not  lain  four  days  in  the  sheriff's 
office,  the  bail  cannot  take  advantage  of  the  irregularity  by  pleading."  In  Cherry 
V.  PoweU{g)  this  Court  again  decided  that  such  an  irregularity  could  not  bo  plead- 
ed.   But  it  is  insisted,  that  the  suing  out  of  a  ca.  sa.  against  the  principal  is  ren- 
dered necessary  only  by  the  rules  and  practice  of  the  Court,  and  that  as  the 
omission  to  sue  out  a  ca.  sa.  is  a  good  plea,  the  matter  stated  in  this  rejoinder  may 
also  be  pleaded.    But  it  seems  to  me  that  the  obligation  to  sue  out  a  ca.  sa.  results 
by  law  from  the  terms  of  the  recognizance.     The  language  of  the  condit'ion  of  the 
recognizance  is,  "if  the  principal  shall  not  pay  the  damages, or  render  himself.'* 
The  latter  words,  "or  render  himself,"  have  been  construed  to  import  that 
the  principal   is  to  render  in  discharge  of  his  bail  only  when    the  plaintifl' 

(a)  1  Wila.  334.  (3)  3  IW.  Rmfm,  1176.    2  Salt.  602. 

(e)  16  EoBt,  40.  {ft)\  D,6r  R-  50, 

U)  1  Jnis.  334.  (/)  P.  1129,  9th  edit. 
ig)lD,Sf  JR.  50. 


0  Sandon  v.  Phoctor. 

,  by  suing  out  a  ca.  aa.,  iolimaled  aa 
ifendaDt.  Iflhe  plaiaUff  elects  lo  procee« 
!  are  Qot  bouDil  lo  render  tbe  pnncipi 
>m  ihs  ca.  ea.  is  rcturoablc,  the  bail  an 
.ad  by  Lbe  rccogQisnnce  to  render  tbe  pr 
sa.  In  He^i  v.  lidcasile  {a),  'Otkeutie  i 
i.  R.,  wlko  put  in  bail  {Bo/a,  the  plainlilT,  i 
defundaat,  was  cundumned,  and  died  be 
body  rendered,  whereupon  a  scire  facias 
■,T  two  oihils  rclurned,  executLon  was  a 
cutioa,  wbercupon  he  brought  bis  audi 
Uoietuj  the  defeodaDt.  There  was  Dot 
e  Court  held,  that  the  lecognizaoce  of 
der  himself,  &c.  is  to  be  iotended,  u[ 
.  and  that  as  there  was  oot  aoy  pn 
lime,  the  bail  vrere  dtscba^ed,  and  jud{ 
at  case  shows  that  the  plea  of  no  ca.  aa. 
Ktion  put  upon  the  terms  cT  the  lecogi 
der  their  priocipal  until  the  plainlifi*  sues 
'  V.  WatiJtarniJ))  was  properiy  decided, 
d  out  in  thut  case.  For  it  is  a  general  n 
vutt  the  judgment,  and  that  a  ca.  so.  mu: 
inly  in  which  the  action  is  brougbl,  *l 
ere  a  party  who  in  pleading  has  relied  up 
>  not  Jailed.  In  DtMTirUy  v.  DwNnfc), 
[nil,  (he  defendant  pleaded  tbe  baakrupte 
leral  demurrer.  Tbe  bankruptcy  of  the 
ion  to  tliis  Court  to  enter  an  exooeretur  c 
t  it  could  not  be  pleaded ;  and  there  B>tl< 
public  and  to  lbe  professton,  to  put  an  ei 
ord  questions  of  practice,  which  cannot  1 
ich  belong  rather  to  what  may  be  called 
ion  is  brought  for  a  legal  demand,  arisin 
bndant  is  called  upon  lo  state  a  legal  del« 
t  lie  \tna  equity  in  liia  favour.  Now,  whi 
at  either  show  a  legal  impoaaibitity  lo  p( 
ig  thai  will  discharge  him.  Has  be  doni 
intifT  romuins  unanswered."  llkat  applk 
It  here  has  neither  shown  performance  o 
ming,  the  condition  of  the  recognizance. 
FJoLBovD,  J.  1  have  entertained  some  dt 
re  caused  by  some  expressions  which  I 
atdiorn.  Kit  I  am  now  satisfied  ihal  i 
aded.     There  is  a  material  distinction  I 

1  required  to  be  done  by  Iho  common 
I  things  required  to  be  done  by  the 
y  thing  required  to  be  done   by  th«  l( 

a  court  of  error;  but  a  court  of  erj 
)ther  court.  A  pica  that  no  ca.  sa.  has 
ore  lbe  return  of  (he  co.  sa.,  is  good,  be 
ich  the  law  puts  on  the  recognizance  oft 
'  to  rondor  until  the  return  dny  of  the  ct 
ognizonce  engnges  that  the  defendant  shal 
e  Intler  words  have  been  construed  lo  im 
render  at  all  events,  but  only  in  case  b< 

W  C™   EHm.  MT.  (11  ]«  EaM,  * 
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Action  so  to  do ;  and  the  suing  out  of  a  ca.  sa.  is  notice  to  the  bail  that  the 
plaimifi*  does  require  the  defendant  to  be  rendered.  If  this  matter  may  bo 
pleaded,  a  court  of  error  may  reverse  our  judgment.  Any  matter  which  may 
be  taken  advantage  of  in  a  court  of  error  may  properly  be  pleaded  ;  but  mere 
maUer  of  irregularity,  depending  on  the  rules  of  another  court,  of  which  rules  a 
court  of  error  cannot  be  supposed  to  have  any  knowledge,  cannot  be  pleaded. 

LiTTLBDALB,  J.  Upou  tbis  record  the  pnictice  of  the  Court  of  King's  Bench  is 
Dot  staled,  and  a  court  of  error  cannot  take  notice  of  the  practice  of  another  court. 
The  record  is,  therefore,  defective.  But  if  the  the  practice  of  the  Court  had  been 
«et  out  on  the  record,  it  would  make  no  difference.  For  the  practice  of  the 
*8081  ^^'^  cannot  be  pleaded.  That  very  point  was  decided  in  *BaU  v.  The 
^  Manucapiors  qf  BM$seU{a\  to  which  I  have  already  referred,  and 
Fowdl  V.  Tayiof^  cited  in  TidtPs  Practice (b)^  and  in  Warmslty  v.  Macey(c). 
The  decision  in  Dudhw  v.  Watcham{d)  was  perfectly  right,  because  by  the 
fleneial  lav  of  the  land  a  ca.  sa.  must  issue  into  the  county  in  which  the  action  was 
brought.  Upon  the  authorities,  therefore,  I  am  of  opinion,  that,  generally  speak* 
ing,  a  mere  rule  or  matter  of  practice  cannot  be  pleaded.  But  then  it  is  insisted, 
that  the  suing  out  a  ea.  sa.  against  the  principal,  in  order  to  fix  the  bail,  is 
leqaired  only  by  the  rule  or  practice  of  the  Court :  I  am  of  opinion  that  that  is 
rendered  necessary  by  the  reoognlzonoe.  The  condition  of  the  recognizance  is, 
that  the  defendant  shall  pay  the  damages,  or  render  himself.  Now,  if  this  had 
been  a  ooiiunon  contract,  the  principal  would  be  bound  to  render  within  a 
reasonable  time  aAer  the  judfpment ;  but  inasmuch  as  the  object  of  the  recogni* 
unoe  is  to  secure  to  the  plaintiff  in  the  action  satisfaction  of  his  judgment,  it  has 
been  construed  with  reference  to  that  object ;  and  as  the  plaintiff  may  at  his 
electron  sue  out  execution  either  against  the  property  or  the  person  of  the  defend* 
«at,  the  condition  has  been  held  to  be  satisfied  if  the  principal  be  rendered  within 
&  reasonable  time  alter  the  plaintifT  has  notified  his  intention  to  have  execution 
•gainst  the  person  of  the  defendant.  As  long  ago  as  the  38  Eliz,  it  was  held, 
that  the  render  required  in  the  recognisance  was  to  be  intended  a  render  upon 
process  awarded.  The  suing  out  of  the  process,  therefore,  .is  not  a  matter 
required  by  any  rule  or  practice  of  the  Court,  but  by  the  recognizance,  and  on 
*8091  ^^^^  *ground  it  is  a  good  plea,  that  no  ca.  sa.  issued.  But  the  recogni* 
-'  zanqe  does  not  require  that  the  ca.  sa.  shall  remain  in  the  sheriff's  ofiice 
four  days  exclusive  of  the  return  day  and  an  intervening  Sunday,  An  allega- 
tion that  it  has  not  remained  fer  that  time  in  the  sheriflT's  office,  shows  that  the 
party  has  broken  a  rule  of  the  Court,  but  not  that  the  condition  of  the  recogni* 
tanoe  is  satisfied. 

Judgment  for  the  plaintiff. 

(a)  2  Ld.  Raym.  1176.    Salk.  602.  {h)  P.  2129,  9th  edit, 

(c)  9  B,  Moor*,  168.  id)  16  Ea4t,  40. 


CALVERT  and  another  v.  GORDON,  Executrix. 

Mt  on  bond.    Pies,  after  craving  oyer  of  bond  and  condition,  which  was,  that  A,  B.  should 


Rejoi , ^ , 

of  1000/.,  500/.,  and  500/.,  received  by  A.  B.  of  C.  D.  and  P.  and  G.,  and  that  A,  B.  ac* 
counted  for  those  sums.  Sunrejoioder,  that  the  sums  mentioned  in  the  replication  were 
other  and  different  sums  than  those  alleged  in  the  rejoinder  to  have  been  received  and 
•ecoDnted  for  by  A.  B,,  and  concluding  to  the  country :  Held,  upoa  special  demurrefy 
thit  the  sorrejoinder  was  good. 
Vol.  XIV.— 46  2  H 
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Debt  on  bond  of  the  testator,  which  upon  oyer  appeared  to  be  conditioned  for 
the  fidelity  of  iS.  Edwards^  as  collecting  clerk  to  the  plaintiffs  (brewers)  whilst 
he  should  continue  in  their  service.  Plea,  that  Edwards  continued  in  the  ser- 
vice till  the  testator*s  death  and  till  the  defendant's  notice  thereinafter  mentioned, 
and  during  that  time  faithfully  accounted ;  and  that  defendant,  as  executrix, 
within  a  short  and  reasonable  time  after  the  testator^s  death,  and  before  any 
breach  of  the  condition,  gave  notice  in  writing  to  the  plaintiffs  that  she  would  no 
longer  remain  surety,  or  responsible ;  and  if  any  damnification  occurred  aAer 
the  giving  of  the  notice,  it  was  of  the  plaintiff's  own  wrong.  Replication,  that 
before  the  notice  Edwards  coWecXe^^xwQTS  sums,  amounting  to  2000/.,  for  which 
he  did  not  account;  and  for  assigning  a  further  breach,  according  to  the  statute, 
that  he  ^collected  divers  sums  c^ter  the  notice  for  which  he  did  not  ac-  r#Q|A 
count.  Rejoinder,  as  to  the  first  breach,  that  the  same  sums,  stated  in  *■ 
that  breach  to  have  been  received  and  unaccounted  for  by  Edicards^  were  thre# 
several  sums  of  money,  to  wit,  one  of  them  being  1000/.  part  of  those  sums, 
was  received  from  one  Gapp  ;  another  part,  viz.  500/.,  from  /.  Berkeley 
and  the  residue  from  R.  Cole ;  and  that  Edwards  duly  accounted  (or  them. 
And  as  to  the  second  breach,  that  the  sums  mentioned  in  that  breach  to  have 
been  received  and  unaccounted  for  by  Edwards  were  three,  viz.  1000/.  received 
from  W,  Runuey,  500/.  from  W.  Burgess^  and  the  other  500/.  from  H.  Pearce; 
and  that  Edwards  duly  accounted  for  them.  Surrejoinder,  as  to  both  breaches 
(admitting  that  Edwards  received  and  accounted  for  the  sums  mentioned  in  the 
rejoinder),  that  the  sums  mentioned  in  the  breaches  were  oiher  and  different 
sums  which  Edwards  collected,  and  for  which  he  did  not  account.  Special 
demurrer,  assigning  for  cause,  that  the  surrejoinder  introduced  new  matter,  and 
concluded  to  the  country,  and  that  it  ought  to  have  concluded  with  a  verifica- 
tion, and  to  have  specified  the  sums  which  Edwards  collected,  and  from  whom 
he  received  them. 

jR.  Bayly  in  support  of  the  demurrer.     First,  the  replication  is  bad,  because 
it  does  not  specify  the  persons  from  whom  Edwards  received  the  sums.    There 
is  a  distinction  in  this  respect  between  debt  and  covenant.     In  the  latter,  the 
breach  assigned  may  be  as  targe  as  the  covenant ;  but  in  debt  upon  bond,  condi- 
tioned to  perform  covenants  specified  in  an  indenture,  a  precise  breach  must  be 
shown,  because  a  breach  is  a  forfeiture  of  the  whole  bond  ;  Brigstock  v.  Stan- 
ion  (a).     *In  Com,  Dig,  Pleader  (E.  5),  it  is  laid  down,  that  a  plea  that  r^g,, 
defendant  had  expended  810/.  for  repairs,  ^  idia  onera  necessaria^  is  *- 
bad  for  uncertainty ;  for  the  defendant  ought  to  show  for  what  charges  he  has 
expended  them,  by  which  the  Ckjurt  may  judge  whether  they  were  necessary  or 
not.     In  R<nce  v.  Roach  (b)  the  declaration  stated,  that  the  plaintiff  was  law* 
fully  possessed  of  mines  and  ore  gotten  and  to  be  gotten  from  them,  and  was 
in  treaty  for  the  sale  of  the  ore,  and  that  the  defendant  published  an  advertise- 
ment, cautioning  persons  against  piirchasing  the  ore,  per  quod  he  was  prevented 
from  selling.     The  defendant  pleaded  that  the  adventurers  or  persons  having  an 
interest  or  shares  in  the  mines  thought  it  their  duty  to  caution  persons  ngainst 
purchasing  the  ore,  and  it  was  held  to  be  bad  on  special  demurrer,  because  it 
did  not  disclose  the  names  of  the  adventurers,  or  who  they  were.     [Bayiey,  J. 
Is  there  any  instance  of  such  a  replication  ?     The  usual  replication,  to  a  plea 
of  performance,  is  that  used  in  the  present  case ;  and  the  usual  mode  of 
rejoining  is,  to  alle:;e  that  the  clerk  well  and  truly  accounted,  and  to  conclude 
to  the  country.]     The  rejoinder  is  not  a  departure  from  the  plea,  for  the  new 
matter  only  tends  to  fortify  the  plea,  and  may,  therefore,  be  properly  rejoined; 
Z^ng  V.  Jackson  (c).    The  surrejoinder  is  bad,  because  it  introduces  new  matter, 
viz.  that  the  sums  mentioned  in  the  breach  were  other  and  different  sums  from 
those  for  which  Edwards  had  accounted,  and  concludes  to  the  country.    By  so 
concluding  to  the  country,  the  defendant  is  deprived  of  an  opportunity  of 


..;ii 


(a)  1  Ld,  Raym,  106. 


(5)  iM.irS.  304. 


(e)  9  WUt,  8. 
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•Biweriog  Ihat  new  matter.    It  is  a  rule  in  pleading,  that  where  either  party 
*8121  ^"^'^"^^^  ^^^  matter,  the  other  *8ide  shall  have  an  opportunity  of 
^  answering  to  that  new  matter ;  Filezcood  v.  Foppleuell  (a). 
Chilion^  contra,  was  stopped  by  the  Court. 

Batlxy,  J.     I  have  no  doubt  as  to  the  validity  of  the  surrejoinder.     It  is 
unnecessary  to  decide  whether  the  plea  be  good,  though  I  entertain  a  very 
strong  opinion  that  it  is  bad,  on  the  ground  that  the  obligation  created  by  the 
bond  cannot  be  determined  at  the  will  of  either  party  by  notice.     It  is  clearly 
established  by  the  authorities,  that  the  plaintiff  was  not  bound,  in  his  replication, 
to  set  out  the  names  of  the  persons  from  whom  Edwards  received  the  money. 
In  Shaw  v.  Farrington  (6),  to  debt  on  bond  conditioned  for  /.  S.  rendering 
account  to  the  plaintiffs  of  all  monies  which  he  should  receive  as  their  agent, 
the  defendant  pleaded  performance  in  the  words  of  the  condition.     Plaintiffs 
replied  that  J.  S.  received  divers  sums  of  money  amounting  to  2000/.,  belonging 
and  relating  to  the  plaintifis'  business  as  their  agent,  and  had  not  rendered  to 
them  an  account  of  the  said  2000/.,  or  any  part  thereof;  and  this  replication  was 
demurred  to,  on  the  ground  that  it  did  not  thereby  appear  from  whom  the  sums 
mentioned  in  the  replication  were  received,  and  it  was  held  to  be  sufficient. 
And  in  Barton  v.  WM  and  Another  ^  Executors  (^Jacques  (c),  to  debt  on  bond 
of  the  testator  conditioned  that  one  B,R,  should  faithfully  account  for  and  pay 
over  to  the  piaintifis,  as  treasurers  of  a  charity,  such  voluntary  contributions 
as  be  should  collect  for  the  use  of  the  charity,  the  defendants  pleaded  genera) 
*81S1  ^pcr^i'^^i^ce ;   the  plaintiffs  replied,  that  B.  B,  had  received  divers 
-'  sums,  amounting  to  a  large  sum,  viz.  100/.,  from  divers  persons  for 
divers  voluntary  contributions  for  the  use  of  the  said  charity,  which  he  had  not 
accounted  for  or  paid  over ;  and  on  special  demurrer,  assigning  for  cause  that 
it  did  not  appear  by  the  replication  from  whom  the  sums  of  money  therein  sup- 
posed to  have  been  received  by  B,  B,  were  received,  it  was  held  that  the 
Teplication  was  sufficiently  certain,  and  that  the  case  of  a  surety  and  his  execu- 
tors stood  exactly  in  the  same  situation  as  that  of  the  principal  himself.     Upon 
these  authorities,  therefore,  I  am  of  opinion  that  the  replication  in  this  case  is 
good.     The  defendant  in  his  rejoinder  alleges,  that  Edwards  received  certain 
specific  sums  from  A,y  B.^  C,  and  jD.,  &c.  and  accounted  for  those  sums.    The 
plaintiff  in  his  surrejoinder  says,  that  the  sums  mentioned  in  the  breaches  are 
other  and  different  than  those  which  the  defendant  is  stated  in  the  rejoinder  to 
Have  accounted.     That  is  not  an  allegation  of  any  new  matter,  but  merely  a 
denial  of  the  allegation  in  the  rejoinder,  that  the  same  sums  (viz.  those  mentioned 
in  the  replication),  were  three  several  sums  of  money,  to  wit,  &c.     The  plain- 
tiff, by  alleging  that  they  were  different,  denies  that  allegation  in  the  rejoinder. 
I  think,  therefore,  that  the  surrejoinder  is  good,  and  that  the  plaintiff  is  entitled 
to  the  judgment  of  the  Court. 

HoLBOTD,  J.  The  regular  mode  of  rejoining  to  this  replication  would  havo 
been  to  allege  that  Edwards  had  well  and  truly  occounted,  ond  to  have  con- 
cluded to  the  country.  But  the  defendant  has  departed  from  the  usual  mode, 
and  alleged  in  the  rejoinder  that  the  sums  mentioned  in  the  breaches  assigned  in 
•8141  replication  *were  certain  specific  sums  received  by  Edwards  from 
-^  persons  whose  names  are  mentioned.  The  plaintiffs  in  their  surrejoinder 
are  thereby  driven  to  vary  from  their  usual  surrejoinder,  and  they  were  at  liberty 
to  take  issue  on  any  of  the  facts  stated  in  the  rejoinder.  One  of  those  facts 
^M,  that  the  sums  mentioned  in  the  assignment  of  breaches  to  have  been 
received  by  Edwards^  and  not  accounted  for  by  him,  were  specific  sums  received 
of  il.,  B,y  C,  2>.,  and  ^.,  F,  The  plaintiffs  in  their  surrejoinder  had  a  right  to 
deny  that  fact,  and  they  have  done  so  by  alleging  that  these  sums  so  stated  in 
the  replication  to  have  been  received  and  unaccounted  for  were  different  from 
those  mentioned  in  the  rejoinder.     It  would  lead  to  an  unnecessary  length  and 

(a)  3  Wili.  65.  (A)  1  Bot.  4-  Put.  640.  (e)  8  T.  JR.  459. 
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ve  were  to  hold  that  it  was  necessary  (o  conclude 
'ification. 

:  rcplicntion  is  in  Ihc  form  sanctioned  by  prccci 
le  usual  form.  But  if  the  rejoinder  be  good,  Ihc 
ir  it  denies  a  fact  slated  in  the  rejoinder.  The  sul 
rejoinder  is,  thnt  the  sums  mentioned  in  tltc  rcplii 
I  unaccounted  for  by  EilieanU,  were  other  and  di( 
!  rejoinder  to  liavc  been  received  and  occounlcd  (i 
of  B.  fact  alleged  in  llic  rejoinder.  The  surrejo 
udcs  to  the  country, 

Judgmenl  for  the  plain 
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ected  by  Ibis  Court,  for  the  purpose  of  trying  "  wl 
jcneroent,  with  the  lands  and  appurtenances  tltei 
lied  or  known  by  tho  name  of  UiU  Barn,  in  the 
or  any  pari  thereof,  was  situate  within  the  chape 
ualy  palatine  of  LanctuUr,  and  the  bounds  and 
lereupon  maintaining  the  affirmative,  and  the  def> 
■iai  before  lluUock,  B.,  at  the  last  Summer  ossix 
r.  Jama  Cryer,  Ibcn  occupying  rateable  propc 
rough,  was  called  as  a  witness  on  beholf  o£  the 
made  as  to  his  competency  by  the  defendant's  cc 
laelmat  term  last,  upon  motion  for  a  new  trial  c 
of  such  witness,  the  Court  directed  a  special  case 
ition  of  the  admissibility  of  the  above  wiloeas. 
1  of  the  Court  were  : 
was  a  competent  witness  on  this  issue  under  the 

inoompetenl  at  common  law,  wbether  such  inc 

by  the  54  G.  3,  c.  170,  *.  fl, 
ntilfs.     The  witness,  although  be  had  rateable  pri 
mpetent  *ol  common  law  to  prove  that  the  land 
be  chapelry.     If  he  had  been  actually  rated,  he 
letcnl.     But  a  mere  liability  to  be  rated  does  n 
name  be  omitted  out  of  the  rate  for  the  express  pt 

Roc  v.  Kirdford{a).     In  Deacon  v.  Cook(b), 

boundaries  of  two  adjoining  parishes,  it  was  hel 
Ltad  was  not  a  competent  witness  to  extend  the  bo 
that  one  liabU  to  be  rated  was.  In  Rhodes  v. 
n  estate  was  held  to  be  an  incompetent  witness  to 
lir  a  chapel,  on  the  ground  that  he  had  a  pcrtr 
[  the  witness  was  incompetent  at  common  law  •: 
was  clearly  rendered  competent  by  the  provisio 
'e,  s.  9.    The  issue  is,  Whether  certain  lands  are  ' 

(1)  Cited  ia  R*k  v.  RirJfird,  3  Eml,  563. 
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the  chapel ry  ;  that  is  a  matter  relating  to  the  rates  and  cesses.  In  Meredith  v. 
Gilpin  (a),  on  a  question  of  title,  in  an  action  of  trespass,  between  a  parish 
and  an  individual,  to  certain  lands  claimed  by  the  former  under  an  inclosure 
act,  by  the  provisions  of  which  the  land  in  dispute  would  (if  they  had  a  right 
to  it)  be  vested  in  them  in  trust  for  the  parish  in  aid  of  the  poor's  rates,  it  was 
held,  that  rated  inhabitants  were  admissible  witnesses,  on  the  ground  that  the 
iMtter  in  issue  had  relation  to  rates  and  cesses,  because  the  property,  if  reco- 
vered, would  go  in  aid  of  the  parish  rates. 

Akterson^  contrft,  relied  on  T)ie  Earl  cf  Clanrickard  v.  Lady  Denton  {h). 
*8171  '^^^'^  ^^  vBsue  was.  Whether  *there  was  a  custom  within  the  weald  of 
-I  Kent^  that  all  owners  and  proprietors  of  any  coppices  or  woods  should 
be  discharged  of  tithe  for  all  manner  of  wood  ;  the  testimony  of  those  who  were 
entitled,  either  as  owners  or  farmers,  to  any  wood  within  the  weald  of  Kefit^ 
was  rejected,  for  the  custom  was  alleged  to  be  general  through  the  whole  weald, 
and  though  they  were  not  parties  to  the  suit,  yet  inasmuch  as  the  custom  con- 
esroed  them  in  their  private  profit,  and  in  this  immunity,  they  were  quasi 
parties,  and  their  testimony  quasi  in  proprift  causA. 

Batlet,  J.  The  issue  in  this  ease  was,  Whether  a  messuage  and  lands  in 
the  occupation  of  the  defendant  were  within  the  chapelry  of  LitUeborough  ?  The 
question  for  our  consideration  is.  Whether  a  person  having  rateable  property  in 
the  chapelry  was  a  competent  witness  to  prove  that  it  was?  The  burden  of 
making  out  that  the  witness  is  incompetent  lies  on  the  party  who  makes  the 
objection.  It  is  not  stated  in  this  case  what  are  the  chapelry  burdens,  whether 
it  maintains  its  own  poor,  roads,  or  chapel.  The  witness  would  not  be  compe* 
tent  to  increase  the  number  of  contributors,  unless  the  burden  to  be  borne  would 
diereby  be  subject  to  be  increased,  or  his  rights  damaged  by  such  increase. 
But  tbe  increase  of  the  number  of  cx>ntributors  would  not  only  lessen  each  man's 
share  of  the  chapel-rates,  but  would  lessen  also  each  man's  privilege  within  the 
chapel,  by  increasing  the  number  of  claimants  for  seats  and  sepulture.  So  that 
there  may,  perhaps,  viewing  the  case  in  this  manner,  be  a  balance  of  advantage 
and  disadvantage,  and  we  are  bound  to  see  that  an  interest  does  exist  before 

*81fi1  ^^  ^^"  ^^y  ^^^  ^^^*  witne&s  was  'incompetent.  Now  Rex  v.  Kird* 
J  ford  (c)  establishes  that  the  fact  of  a  party  being  the  occupier  of  rateable 
property  in  a  parish,  but  for  which  he  is  not  rated,  does  not  make  him  an  incom- 
petent witness:  Here  the  case  only  states  that  the  witness  was  an  occupier  of 
rateable  property.  Upon  the  authority  of  that  case,  therefore,  I  am  of  opinion 
that  he  was  competent  at  common  law.  I  also  think  that  this  is  a  very  plain 
case,  according  to  the  true  construction  of  the  59  G.  3,  c.  170,  5.  9,  which 
enacts,  that  no  person  rated,  or  liable  to  be  rated,  to  any  rates  or  cesses  of  any 
district,  &c.,  shall  before  any  court  be  deemed  and  taken  to  be,  by  reason 
thereof,  an  incompetent  witness  for  or  against  such  district  in  any  matter  re- 
lating to  such  rates  or  cesses,  or  to  the  boundary  between  such  district  and  any 
adjoining  district.  The  substantial  question  in  this  case  is.  Whether  the  owner 
of  certain  property  was  liable  to  contribute  to  the  rates  of  the  chapelry?  That 
'»  a  question  relating  to  the  rates  or  cesses  of  the  district.  And  the  question. 
Whether  certain  land  be  situate  within  the  chapelry,  was  a  matter  relating  tr 
the  boundary  between  the  district  and  the  adjoining  district. 
HouioTD  and  Littledalb,  Js.,  concurred. 

Judgment  for  the  plaintiff. 

(0)  6  Pne0,  146.  (b)  1  Chdii.  360.  (e)  2  East,  559. 
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*MBLLISH  V.  RICHARD 

(Id  Error.) 

;ener«1  verdict  ir»giv«n  (bribe plaintiff' on adeclin 
ome  of  whieb  were  bad  in  point  of  law.  The  eviden 
lourt  of  ComiTiOD  Fleas,  alter  writ  of  error  brought,  ■ 
rror,  ■mendeil  Ibe  poilea  by  enterinf  the  verdict  for  tl 
ir  the  defenitint  on  the  olben  ;  and  amended  tbe  jud| 
y  the  amended  pottea,  a/iir  theJadEment  bad  been  re 
ible.  That  tbe  court  of  Eing'i  Blench  ii  bound  to  une 
ord  of  the  court  of  Common  PkM. 

^DitpaiT  on  a  special  agreement.  Tbe  decli 
lots  and  three  commoD  counts.  Plea,  genen 
rd  Giffbrd,  C.  J.,  at  the  LandoK  aitlings  arter 
'diet  WHS  Ibund  for  the  defendaDl  in  error  on  nil 
h  750(U.  damages,  and  final  jtidgment  was  sigi 
as  on  the  17th  a^  July  1824.  A  writ  of  error 
ig's  Bench,  returnable  in  Michaslnuu  term  fol 
igned  was,  that  the  declaration  did  not  set  fort 
eration  Tor  any  of  the  promises  stated  in  the 
s  made  in  the  assignment  of  errors  between  tl 
danl  {Richardson)  joined  in  error.  The  cai 
Iges  of  this  Court  at  the  sittings  in  banc  aEler  '. 
nt  of  reversal  was  pronounced  on  Friday  the 
novo  was  awarded,  on  the  ground,  that  there  d 
:  record  to  be  any  good  or  sufficient  considerati< 
:  third  and  fourth  counts  of  the  declaration,  and 
ered  of  record  at  the  opening  of  the  office  on 
venire  faciaa  de  novo  awarded  by  the  eame  < 
Miry,  in  Hilary  term  1836.  The  defendant  ii 
the  intended  reversal  of  the  *judgn>enl  of  the  C< 
ilied  on  (he  8lb  of  JVoMmfier  to  Lord  Giffbrd 
iRning  the  verdict  to  the  first  count  of  the  decl 

longer  a  judge  of  the  Court  of  Common  Pless, 
I  of  November  1825,  the  defendant  in  «rror  obt 

amending  the  poslea  by  the  notes  of  Lord  Gi^ 
I  defendant  in  error  on  the  first  count  of  the  de 
error  on  the  other  counts,  and  that  rule  was  m: 
nber  1825.  On  Friday  the  86lh  JUbvembfr  ( 
Igment  of  reversol  was  pronounced  by  the  Com 
I  for  amending  and  making  the  judgment-roll  ci 
aiaed,  and  that  rule  was  made  absolute  on  Sa 
25,  being  aRer  the  judgment  of  reversal  had 
url  of  King's  Bench.  On  the  same  day  the  i 
e  nisi  in  this  Court  for  staying  the  judgment  of 

judgment  returned  into  this  Court  on  the  writi 
nt  of  tbe  Court  of  Common  Pleas,  which  rule  v 
error,  enlarged  lo  the  fourth  day  of  Hilary  term 
Scarlett  ond  Barnneall  showed  cause  against  I 

record  in  this  Court,  by  the  amended  judgmen 
Common  Pleas,  ought  not  to  be  allowed.  Il  a 
I  postea  was  amended  by  the  Court  of  Commo 
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%go*-t  been  removed  into  this  *Court,  ader  joinder  in  error  and  argument;  and 
'^  ^  that  the  judgment- roll  of  that  Court  was  amended  after  the  judgment  of 
that  Court  had  been  reversed.  First,  the  postea  was  improperly  amended  in  the 
Court  beiow.  The  rule  is,  that  where  general  damages  are  given  on  a  declara* 
tioD  containing  several  counts,  and  one  count  is  defective,  and  the  evidence  at 
the  trial  applies  to  that  count  only,  the  verdict  may  be  amended  by  the  Judge^s 
notes,  and  confined  to  the  good  count;  but  if  the  evidence  applies  to  all  the 
counts,  the  postea  cannot  be  amended,  because  it  is  impossible  for  the  Judge 
to  say  on  which  of  the  counts  the  jury  found  the  damages,  or  how  they  had 
apportioned  them.  In  such  a  case,  the  only  remedy  is  by  awarding  a  venire  de 
novo,  and  the  Court  of  King^s  Bench  acted  upon  this  distinction  in  Grant  v. 
Aule  (a)  and  Spencer  v.  Gater  (6).  In  Holt  v.  Scholefield  (c),  where  some  counts 
were  good  and  others  bad,  and  general  damages  given,  this  Court  arrested  the 
judgment,  and  refused  to  award  a  venire  de  novo,  and  the  same  thing  was  done 
in  Cook  V.  Cbx  (d),  Williams  v.  Brcedon  {e)  will  be  relied  on  by  the  other 
side ;  but  tliat  case  was  decided  on  the  ground,  that  it  appeared  sufficiently  that 
the  jury  had  calculated  the  damages  on  one  count  only.  Assuming  that  the 
postea  was  amendable,  it  was  not  amended  in  due  time  or  in  proper  manner, 
for  the  plaint! AT  below  ought  to  have  made  his  election  in  the  term  af^er  the  trial, 
on  what  count  he  would  enter  up  his  verdict,  Lee  v.  Muggeridge  (/),  Doe  v. 
Perkins  (g).  In  Harrison  v.  King  (A),  where  a  general  verdict  had  been 
tgno-i  ^^^^  *^r  the  plaintiff,  the  Court  of  King's  Bench  refused  to  allow  the 
-*  verdict  to  be  entered  on  one  count  after  a  lapse  of  eight  years,  and  the 
judgment  had  been  reversed.  The  observations  there  made  by  Lord  Tenterden 
apply  strongly  to  the  present  case.  The  only  cases  in  which  the  postea  has 
been  amended,  by  confining  the  verdict  to  particular  counts,  are  Hankey  q,  t, 
V.  Smiik  («),  JEddotoes  v.  Hopkins  (A;),  and  Williams  v.  Breedon  (/).  But  in 
all  these  cases  the  amendments  were  made  before  final  judgnrient.  There  is  no 
case  where  an  amendment  of  this  description  has  been  made  afler  final  judgment 
and  after  a  writ  of  error  brought.  In  all  those  cases  the  postea  was  altered 
according  to  the  actual  finding  of  the  jury,  or  according  to  what  must  have  been 
the  finding.  The  postea  has  been  amended  af^er  error,  where  the  mistake  has 
appeared  on  the  fhce  of  the  proceedings,  and  it  was  not  necessary  to  have 
recourse  to  the  notes  or  memory  of  a  Judge  to  rectify  the  mistake;  as  in  Wood 
?.  MaUhews  (?»),  Ihe  v.  Perkins  (tt),  and  Fetrie  v.  Hannay  {p).  Secondly,  the 
postea  ought  not  to  have  been  amended  by  the  Court  of  Common  Pleas,  but  by 
the  Judge  who  tried  the  cause,  Sandford  v.  Porter  (p).  If  the  postea  was  not 
amendable,  or  if  it  was  not  amended  in  due  time,  or  in  a  proper  manner,  it 
would  not  warrant  the  amendment  of  the  judgment-roll ;  and  even  if  the 
postea  were  properly  amended,  still  the  judgment-roll  was  not  properly 
amended  by  the  Court  of  Common  Pleas.  For  when  a  writ  of  error  on 
a  judgment  of  the  Court  of  Common  Pleas  is  brought  in  the  King's 
Beech,  the  record  itself,  and  not  merely  a  transcript,  is  removed  into  that 
*82'il  *^ttrt.  40  Assiz.  29.  Year  Book,  22  Edw.  3,  6,  pi.  24.  R  N.  B. 
J  20  (F.)  RoU.  Abr.  Error,  752, 753,  Danver's  Ahr.  Error,  (B  2),  Cbm. 
Dig.  deader,  (3  B  13),  Vin.  Ahr.  tit.  Error,  (P),  Bac.  Abr.  tit.  Error,  (B  2). 
Kuiter  v.  Redstone  (7).  The  Chief  Justice  of  the  Common  Pleas  has  certified 
that  he  has  returned  the  record  to  this  Court.  In  Wood  v.  Matthews  {r), 
although  the  postea  was  amended  in  the  Common  Pleas  aHer  the  record  had 

(•)  Ihng,  722.  (*)  1  H.  Bl.  78.                           (c)  6  T.  R.  691. 

{i)ZM.ir  S.  110.  (#)  1  Bos.  4-  P»*/.  329.                 (/)  5  Taunt,  36. 

(^)  3  T.  R.  749.  (A)  1  J9.  4-  il.  161.                       (•*)  Bartma,  449. 

(*)  Dofig.  376.  (/)  1  Bos.  4-  PhI.  329.                  (m)  Poph.  102. 

{n)  3  T.  R.  749.  (0)  3  T.  R,  6,-59.                            (p)  2  Chit.  Rep.  351. 

(9)  S  Str.  837.     See  Andrews  ▼.  Lord  Cromwell,  Telv.  6  Cro.  iBlis.  891.     Coot  v.  Lmc^, 
hi.  Raym.  427.     St.  John  v.  Common,  Telv.  118.     Viear  v.  Haydon,  Cowp.  843. 
\y)  Poph,  102. 


:llish  v.  Richardson.   1 

le  application  lo  amend  the  reco 
acre  the  record  sent  up  from  the 
which  was  indorsed  on  the  back  c 
lel  woa  said  lo  be  [ho  warrant  foi 

null.  As  (o  Fftnd  v.  The  Dui 
have  been  said  by  Haie,  C.  B.,  u 

to  amend  a  record  amended  b] 

removed  into  the  Court  of  King': 
<od  V.  Wrighl{b),  and  Moody  t.  : 
t  the  lime  when  the  ainendnienta 
>r  into  [he  King's  B-^och.  In  ^im 
°erkitit{f),  JJunbar  v.  Hitchcoc 
3(t),  RuUery.  •  Ilabtane  [k),  ant 
3  amend  waa  made  to  the  Court 
,  pi.  109,  (his  case  is  stated,  "  Ji 
lent  given  in  Ibe  Gomntoo  Pleai 
[hey  in  the  Common  Pleas  did  an 
3ix  only  absent)  they  CADOot  do 
e  record  before  them.  And  Bar 
c  Common  Pleas  and  the  King's  ] 
xchcquer.  For  the  record  rema 
fit  of  error  brought  in  the  Exchet 
il\cr.     Whcrerore  [he  Court  said, 

amend  it.  But  the  Court  of  Con 
vever,  that  the  application  to  arm 
n  r\ea»  id  the  first  inatance,  uot 
le  postea  that  the  evidence  at  ths 
n,  atill  the  amendment  ought  noi 
:  not  now  to  be  tnade  in  this,  . 
de  so  long  as  the  proceedings  wep 
n  record.  This  amendment,  the 
if  it  be  allowable,  must  be  authori 

1,  c,  6,  it  was  enacted,  that  no 
!  clerk  in  writing  one  lyllaiiie  Ux 
1 ;  and  by  9  £r.  S,  ttat.  1,  c.  4,  m 
t  the  justices  shall  have  the  ume 
ng  as  Uie  record  and  proeeu  are 
>,  the  king's  justices  are  empowe 

clerks  and  other  officers,  sherifii 
ifore  them,  as  well  by  way  of  er 
tbk  too  much  or  too  Oak.  Thean 
jrt  where  the  action  is  original); 
I  respect  of  error*  on  the  record 
riting  a  letter  or  syllable  loo  mud 
is  case,  for  the  clerk  entered  in 
the  jury,  end  warranted  by  the  e> 
verdict  to  be  confined  to  the  first 
I  it  on  all  the  counts,  that  migh 
erk  within  the  meaning  of  the  slat 
'  the  jury,  and  warranted  by  the  e 
r  aide,  where  amendments  have  be 
Dtered  of  record,  and  even  after  e 
jrision.     Thus,  in  Wood  v.  Mat 

as.  (t)  1 H.  SI.  US. 

730.  (()  3  7.  R.  659. 

.S91.  (A}8Cd.  les. 

'.  ll}*X.iS.9i. 
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Court  had  indorsed  on  the  postea  a  verdict  different  from  that  which  had  been 
given  by  the  jury  and  entered  on  the  pannel.  That  was  clearly  a  misprision  ; 
and  in  fbster  v.  Tayler  (a),  there  was  a  rasure  on  the  record.  In  Hecdings 
V.  Tite  Mayor  J  Commonalty^  and  Citizens  of  London  (6),  the  clerk  who  entered 
up  the  judgment  had  omitted  to  insert  in  the  judgment  the  word  citizens^  which 
♦8261  ^®*  P*"^  ^^  ^^®  description  of  the  corporation.  In  Mason  *v.  Fox  (c\ 
•1  the  judgment  was  not  warranted  by  the  verdict.  In  Petre  v.  Hannay{d) 
there  was  a  general  verdict  for  the  plaintiHT.  The  officer  had,  by  mistake^  omit- 
ted to  enter  any  verdict  for  the  plaintiff  on  the  issue  joined  on  the  plea  of  the 
starute  of  limitations.  In  Doe  v.  Perkins  (e),  the  officer  of  the  court  had,  by 
mistake,  inserted  in  the  postea  matter  not  found  by  the  jury.  In  De  Tastct 
V.  Rucker{f)^  the  officer  of  the  court  had  omitted  to  enter  the  finding  of  the 
jury  on  the  issue  joined  on  a  plea  of  set-off.  In  GrenviHe  v.  Smith  (^),  which 
was  an  action  against  an  executor,  the  officer  entered  up  a  judgment  not  war- 
ranted by  law,  the  entry  on  the  postea  being  right.  There  are  other  cases 
where  the  verdict  has  been  for  larger  damages  than  those  claimed  by  the  plain- 
tiif  in  his  declaration,  and  a  remittitur  has  been  allowed  to  be  entered  on  the 
record.  But  in  those  cases  the  officer  of  the  court  at  Nisi  Prius  had  before  him 
the  Nisi  Prius  record,  which  contained  a  statement  of  the  amount  of  damages 
claimed  by  the  plaintiff.  The  entry,  therefore,  of  a  larger  sum  than  the  plain- 
tiff claims  in  his  declaration,  may  fairly  be  considered  a  misprision  of  the 
clerk. 

Assuming,  however,  that  the  Court  has,  by  statute,  the  power  to  amend  in 
this  case,  it  is  discretionary  in  them  to  exercise  the  power  or  not ;  and  if  the 
effect  of  allowing  the  amendment  will  be  to  prejudice  the  plaintiff  in  error,  it 
ought  not  to  be  allowed.  The  application  to  amend  was  made  to  this  Court 
after  the  judgment  reversing  the  judgment  of  the  Court  of  Common  Pleas  had 
been  entered  of  record,  and  a  venire  de  novo  had  been  awarded.  The  judg- 
roeot  of  the  Court  of  Common  Pleas  became  thereby  destroyed,  and  the  plaintiff 
*8271  ^°  ^^^^  ^became  entitled  to  have  Iiis  case  submitted  to  another  jury,  upon 
-'  whose  verdict  it  would  then  depend  whether  he  should  ultimately  succeed 
or  not.  If  this  amendment  be  allowed,  the  plaintiff  will  be  deprived  of  the  benefit 
to  which  he  became  entitled  by  the  judgment  pronounced  by  this  Court,  It  is 
not,  therefore,  consistent  with  justice,  that  in  this  stage  of  the  proceedings  the 
amendment  prayed  for  should  be  allowed. 

Marryat  and  Campbell  contri.  The  Court  of  Common  Pleas  were  authorized 
l>y  law  to  amend  the  postea,  and  the  judgment-roll  remaining  in  that  court  afler 
the  writ  of  error  brought ;  and  this  Court  is  authorized  by  law,  and  ought,  in 
affirmance  of  the  judgment,  so  to  amend  the  record  here ;  for  the  associate  of 
the  Common  Pleas  has  entered  a  verdict  for  the  plaintiff  on  all  the  counts  of 
the  declaration,  when  it  ought  to  have  been  entered  on  the  first  count  only.  That 
VH3  a  misprision  of  the  associate  at  Nisi  Prius ;  Eddotces  y.  Hopkins  (k);  and 
the  entry  made  on  the  judgment-roll,  according  to  the  postea,  was  also  a  mis- 
prision of  the  clerk  who  made  up  the  judgment-roll.  And  if  it  was  a  misprision 
of  the  clerk,  the  postea  and  judgment-roll  may  be  amended  at  any  time.  The 
judge  who  tried  the  cause  may  at  any  time  order  the  verdict  to  be  entered  up 
nunc  pro  tunc.  But  it  is  said,  that  the  Court  of  Common  Pleas  ought  not  to 
have  aniended  the  judgment-roll  afler  error  brought,  because  the  record  of  the 
judgment  was  by  the  writ  of  error  removed  into  this  Court ;  and  in  support  of 
that  objection  it  has  been  urged,  that  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas  has  certified  that  he  has  returned  the  record  and  proceedings  to 
this  Court.  The  *Chief  Justice  of  this  Court  makes  a  similar  return  to 
writ  of  error  brought  in  the  Exchequer  Chamber;  and  by  the  statute 


•828]  *^ 


{eli  Popk,  196.  (b)  Cro,  Car.  574.  (e)  Cro.  Jae.  632. 

ifi  3  T.  JR.  659.  («)  3  7.  JS.  749.  (/)  3  Brodf^  Bing.  65. 

^  Cro.  Jae.  628.  ih)  Dotig,  376. 
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27  Eliz.  c.  8,  the  Chief  Justice  of  King's  Bench  is  to  cause  the  record,  and  a'd 
things  concerning  the  judgment,  to  be  brought  before  the  Borons  of  the  £i- 
chequer  Chamber.     Yet  the  record  undoubtedly  remains  in  the  King's  Bench. 
There  are  numerous  cases  in  which  the  Court  of  Common  Pleas  and  this  Court 
have,  after  error  brought  upon  their  judgments,  amended  the  judgment-rolL.    In 
Wood  V.  Mattketcs  (a),  **  the  issue  in  the  Common  Pleas  was,  woether  cm 
were  taken  by  a  capias  satisfaciendum  or  not ;  and  upon  the  trial  thereof  at 
Nisi  Prius,  the  jury  found  for  the  plaintiff  in  this  action,  to  wit,  that  the  party 
was  not  taken  by  the  said  capias,  and  upon  the  back  of  the  pannel  of  tlie  entry 
was  dicunt  pro  quer.;  but  on  the  back  of  the  postea  the  clerk  of  the  assizes 
certified  the  pannel  thus,  to  wit,  that  the  jury  say  that  no  capias  was  awarded, 
which  was  otherwise  than  was  put  in  issue  or  found  by  the  jury,  and  the  roll  of 
the  record  was  according  to  the  postea ;  and  upon  this  judgment  given  for  the 
said  MatUtetcSf  then  plaintiflT,  upon  which  this  variance  between  the  issue  aod 
verdict  was  assigned  for  error ;  and  ader  deliberation  had  upon  this  point,  and 
this  matter  alleged  by  the  defendant  in  the  writ  of  error,  and  certified  out  of  the 
Common  Pleas,  the  Court  awarded  that  the  record  sent  up  out  of  the  Commoa 
Pleas  by  the  writ  of  error  should  be  amended,  according  to  that  which  was  io« 
dorsed  on  the  back  of  the  pannel ;  for  the  indorsement  upon  the  pannel  was  the 
warrant  for  the  certifying  of  the  postea ;  and  so  this  warrant  over  to  him  that 
makes  the  entry  upon  the  roll ;  and,  therefore,  whereas  it  was  alleged  that  the 
postea  was  amended  in  *the  Common  Pleas  after  the  record  removed,  r#gAn 
it  was  holden  to  be  well   done  there;   for  although  the  record    were  *- 
removed  by  the  writ  of  error,  yet  the  nisi  prius,  the  postea,  and  the   like, 
remain  still  there,  as  it  is  of  the  warrant  of  attorney  and  the  like ;  and  if  the 
postea  had  not  been  amended  there,  but  sent  up  with  that  which  was  indorsed 
upon  the  pannel,  all  shall  be  amended  here  according  to  that  which  was  indorsed 
upon  the  pannel.''     In  that  case  the  Common  Pleas  amended  the  postea  af\er 
error ;  and  the  Court  of  King's  Bench  also  amended  the  record  in  their  Couit 
In  Faster  and  Ta,yler*%  case  (6),  *'  afler  error  brought  upon  a  judgment  in  Com- 
mon  Pleas,  and  afl^r  the  record  was  certified  into  this  Court,  the  Common  Pleas 
amended  a  rasure  of  the  record  which  was  there :  and  this  Court,  af\er  it  bad 
been  assigned  for  error,  and  afler  argument,  and  some  doubts  expressed  by 
some  of  the  Judges,  whether  the  amendment  ought  to  have  been  made  afler  the 
record    had    been  transmitted  to  this  Court,  amended  the  record  there."    lo 
Healings  v.  The  Mayor ^  Oommonalty^  and  Citizens  of  London  (6),  ^*  upon 
error  of  a  judgment,  in  the  Common  Pleas,  in  debt  brought  by  them  upon  ao 
obligation  of  400/.,  the  error  assigned  was,  because  the  judgment  was,  that  the 
mayor,  commonalty,  and  citizens  of  London  should  recover  the  debt  and  ^ 
for  costs,  eisdem  majori  et  communitati  adjudged  (omitting  civibus),  and  so  no 
auch  corporation,  which  teas  held  to  be  error.    But  afterwards,  upon  a  motion 
in  the  Common  Pleas^  and  upon  examination  and  perusal  of  the  docket-roll 
(where  it  was  well  entered),  it  was  awarded  to  be  amended."     In  that  case  the 
amendment  was  made,  not  only  aHer  error  was  assigned,  but  af\er  the  Court 
bad  expressed  an  opinion  *in  favour  of  the  plaintiff  in  error.     In  Petrie  rgg^ 
Y.  Hannay  {d)y  to  assumpsit  for  money  paid  to  the  use  of  the  defendant,  '- 
and  had  and  received  by  the  defendant  to  the  use  of  the  plaintiffs,  as  executors, 
and  for  money  paid  by  the  testator  to  the  use  of  the  defendant,  and  for  money 
had  and  received  to  the  use  of  the  testator  in  separate  counts,  the  defendants 
pleaded  the  general  issue  and  the  statute  of  limitations.     A  verdict  having  been 
found  for  the  plaintiffs  generally  on  the  first  issue,  and  no  notice  taken  of  the 
last,  the  defendant  brought  a  writ  of  error  in  the  House  of  Lords,  and  assigned 
for  error,  that  no  verdict  was  given  on  the  second  plea ;  and  this  Court,  being 
the  court  in  which  the  action  was  brought,  aAer  such  error  had  been  assigned, 


/«)  Popk.  102,  HU.  38  JS/t>. 
*c)  Cro.  Car.  574. 


(£)  Poph.  106. 
{d)  3  r.  R.  659. 
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allowed  the  plaiiitifli  to  amend,  accordiog  to  the  judge's  notes,  by  adding  a 
verdiei  fei  them  on  the  second  plea.  In  Dob  v.  Ftrkin9  {a\  after  a  writ  of 
error  brought  upon  a  judgment  of  this  Court  in  the  Exchequer  Chamber,  and 
after  joinder  in  error  there.  Lord  Lougkboraugky  who  tried  the  cause,  amended 
the  postea  by  his  notes,  and  Mr.  J4  Butter  ordered  the  judgment*roll  to  be 
amended  by  the  amended  postea ;  and  the  Court  held,  that  the  amendment  had 
been  properly  made.  In  De  ThUei  v.  Rueker  (6),  aAer  error  brought,  the  Court 
of  Bxcheqoer  Chamber  amended  the  transcript,  and  the  Court  of  King^s  Bench 
the  postea.  So  in  Aster  v.  BlaekweU{c)f  the  Court  of  Common  Pleas,  after 
writ  of  error  brought  into  this  Court,  and  after  in  nullo  est  erratum  pleaded, 
amended  the  judgment.  In  Frend  v.  The  Duke  cf  Richmond  {d)^  Hale^  C.  B., 
fltaten,  ^  that  it  is  the  constant  practice,  that  if  a  record  be  removed  into  the 
*8311  ^°S'^  Bench  out  of  the  Court  of  Common  Pleas,  by  writ  of  error,  *and 
•■  afterwards  amended  by  rule  of  Court  in  the  Common  Pleas,  the  Court 
of  King's  Bench  must  amend  it  accordingly,  but,  without  such  rule  they  must 
not  amend  it ;  so  if  a  record  removed  hither  be  mistaken,  it  is  amendable  by  the 
record  in  the  Common  Pleas,  brought  into  this  Court  by  an  officer  out  of  the 
Common  Pleas,  because  these  things  are  in  affirmance  of  the  first  judgment,  and, 
therefore,  ftivoured  in  law."  These  authorities  show  that  an  error  in  the  record, 
cauaei  by  a  misprision  or  mistake  of  the  clerk,  may  be  amended  after  error 
brought,  by  the  court  where  the  action  was  commenced. 

It  is  contended,  hevever,  that  the  entry  of  a  general  verdict,  in  a  case  wh^re 

tho  declaration  contains  several  counts,  some  of  them  being  bad,  which  was 

actually  found  by  the  jury,  is  nek  a  misprision  of  the  clerk.     In  Mason  v.  Fox 

(t)  in  an  ejectment  in  tho  Common  Pleas,  judgment  was  that  the  plaintifi* 

recover  possession  of  a  messuage,  sixty  aexes  of  land,  fiften  acres  of  meadow, 

sod  fifleen  acres  of  pasture,  but  the  verdict  was  entered  fi>r  a  messuage,  ten 

•erea  of  meadow,  and  thirteen  acres  of  pasture,  and  for  the  residue,  not  guilty ; 

uid  after  error  brought  and  assigned  in  this  Court,  it  was  held  that  this  was  a 

Duaprinon  of  the  clerk,  who  had  not  entered  the  judgment  according  to  the  verdict, 

ftBd,  therefore,  that  the  judgment  was  amendable.    That  is  an  authority  to  show 

that  the  entry  of  the  judgment,  contrary  to  the  verdict  entered  on  the  postea,  is 

a  misprision  of  the  clerk.     Several  authorities  are  cited  in  that  case;  among 

others,  WkUby*%  case,  where  the  mis-entry  of  the  verdict  was  held  to  be  but  a 

misprision  of  the  clerk.     In  GreweiUe  v.  Smithy  Executor  (/),  which  was  an 

action  of  covenant  brought  for  non-payment  by  testator  of  400/.,  there  was  a 

*8321  ^^'^^^^  ^'  4S0/.,  and  for  *costs  58«.  M,    The  entry  upon  the  postea . 

-'  was,  that  the  plaintiff  should  recover  the  damage  432/.  de  bonis  testa- 

toria  ai  tantum,  et  ai  non ;  then  the  costs  de  bonis  propriis ;  but  the  entry  of  the 

judgment  upon  the  roll  was,  that  he  should  recover  the  damages  de  bonis  testatoris 

^  taotum,  et  si  non,  then  de  bonis  propriis ;  and  this  was  held  to  be  a  mere  mispri* 

>H)ii  of  the  clerk,  for  the  entry  upon  the  postea  was  well,  and  that  was  his  warrant 

for  entering  it  upon  the  roll,  and  his  entering  it  otherwise  was  a  fault  of  the  clerk, 

uid  this  was  amended  upon  view  of  the  postea.    There,  too,  the  amendment  was 

J^  by  the  King's  Bench,  and,  afler  diminution  alleged  in  the  Exchequer  Cham- 

Kr,  a  certiorari  was  awarded  to  certify  it;  and  after  diminution,  it  being  certified 

f^^^^ing  to  the  amendment,  the  judgment  was  affirmed.    An  anonymous  case, 

^  2  BjiL  Rep.  471,  shows  that  there  may  be  a  certiorari  at  any  time.     In 

°^  ▼•  Onffiri  {g\  the  Court  of  King's  Bench,  after  in  nullo  est  erratum  pleaded, 

l^after  argument  in  the  Exchequer  Chamber,  amended  a  judgment  which  had 

^  ^tered  against  an  executor  de  bonis  propriis,  by  making  it  de  bonis  testa- 

^^  ^.,  et  de  bonis  propriis  si  non,  die,  upon  the  ground  that  the  mis-entry 

<^ the  judgment  was  a  mistake  of  the  clerk ;  and  in  Chapman  v.  Gale(h)  thei« 

(«)  3  7.  R.  749.  (&>  3  Brod.  if  Bing.  W.         («)  BamsaU  NoiM^  p.  7. 

id)  Bardr.  905.  («)  Cro.  Jan.  632.  (/)  Cro.  Joe,  638. 

(f)  9  Bitn.  3730.  (A)  2  Uv.  32. 
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cited,  the  mistake  of  the  clerk  of  the  attorney  was  held  to  be  a  misprision  within 
the  statutes  of  amendment.  In  Fickwood,  v.  Wrig/U(a),  tia^jdy  v.  Caihcari{b\ 
and  Usiier  v.  Dansey{c)^  the  verdicts  bad  been  given  for  larger  damages  than 
those  laid  in  the  declaration  ;  and  after  error  assigned  on  that  ground,  the 
plaintiffs  below  were  allowed  to  enter  on  the  record  a  remittitur  of  damages. 
*In  those  cases,  the  officer  of  the  Court  entered  the  verdict  found  by  the 
jury,  and  warranted  by  the  evidence,  and  yet  such  entry  was  held  to  be 
a  misprision  of  the  clerk.  These  authorities  establish,  that  the  entry  on  the 
postea  of  a  verdict,  other  than  that  which  the  party  jn  whose  favour  the  jury 
have  found  is  by  law  entitled  to  have  entered  for  him,  is  considered  a  misprisioo 
oCthe  clerk,  within  the  meaning  of  those  words  in  the  statutes  of  amendments. 

There  are  several  authorities  (besides  those  already  cited)  to  show  that  an 
amendment  may  be  made  by  tlie  court  of  error.     Thus  in  JDunbar  v.  Bitch 
cock  (d)^  ailer  error  brought  from  the  Common  Pleas  into  this  Court,  and  from 
this  Court  into  Doni,  Froc.^  this  Court  allowed  an  amendment  to  be  made  io 
the  record  by  inserting  the  certificate  of  the  judge  who  tried  the  cause,  allowiog 
the  plaintiff  treble  costs,  which  had  been  omitted  by  the  clerk  in  entering  judg- 
ment in  the  Common  Pleas,  also  by  inserting  the  true  terms  in  which  the  assign. 
ment  of  errors  and  joinder  were  made,  instead  of  an  entry  on  the  judgment-roll 
by  the  clerk  of  this  Court,  that  they  were  made  on  an  impossible  day  in  another 
term,  although  both  these  errors  were  assigned  in  Dom,  Proc.^  and  this  was 
after  judgment  of  the  Court  below  had  been  affirmed  in  the  King*s  Bench;  and 
in  Meredith  v.  Davies(e)  the  Court  ex  officio  awarded  a  certiorari  to  supply  a 
defect  in  the  body  of  the  record,  afler  in  nullo  est  erratum  had  been  pleaded  Id 
the  court  of  error.     In  that  case  the  certiorari  was  granted  after  argument,  and 
after  the  Court  had  expressed  an  opinion  that  the  objection  assigned  as  error  vins 
fatal.     So  in  Franklin  v.  Reeves  (/),  in  trespass  for  taking  dung,  which  was  not 
alleged  to  be  dung  of  the  ^plaintiff,  upon  error  brought,  the  objection  r«g^. 
was  held  fatal;  but  Lord  Hardtvicke  aaya^  that  it  was  cured  by  the  '- 
recital  in- the  original  writ,  that  the  defendant  might  remove  the  original  by 
certiorari,  and  that  the  Court  might  award  such  a  certiorari,  though  no  diminu- 
tion be  alleged,  ad  inform,  conscien.  cur.;  and  the  same  thing  is  laid  down  io 
Bac,  Abr,^  Error ^  E.     In  Rees  v,  Morgan  {g)  the  defendant  in  replevin  made 
cognizance  for  rent  in  arrear,  and  the  jury  (bund  a  verdict  for  him,  and  damages 
to  the  amount  of  the  rent  claimed  in  his  cognizance,  without  finding  either  the 
amount  of  the  rent  in  arrear,  or  the  value  of  the  cattle  distrained,  and  judgment 
was  entered  for  the  damages  assessed ;  this  Court  (being  the  court  of  error) 
permitted  (he  defendant  to  amend  his  judgment,  and  to  enter  a  judgment  at 
conimon  law  pro  retorno  habendo.     These  authorities  show  that  whcre?er  the 
Court  may,  by  inspecting  the  record,  amend  the  judgment,  they  ought  to  award 
a  certiorari  te  bring  the  judgment  before  them,  and  if  so,  the  Court  in  this  case 
ought  either  to  award  a  certiorari,  or  to  inspect  the  record  of  the  Court  of 
Common  Pleas,  and  amend  the  record  here  according  to  it.     No  instance  can 
be  found  where  the  Court,  in  which  the  action  is  brought,  having  amended :  the 
court  of  error  have  refused  to  amend.     In  Harrison  v.  King  (^),  no  applicatioa 
was  made  to  the  Court  in  which  the  action  was  brought  to  make  the  amend- 
ment, and  there  had  been  a  lapse  of  eight  years  before  any  application  was 
made  to  this  Court. 

On  the  2dd  of  February  1827,  the  judgment  of  the  Court  was  delivered  by 
Baylbt,  J. : 

We  have  paid  great  attention  to  this  case,  and  there  being  a  difference  of 
opinion  among  the  Judges,  we  ^think  it  right  to  state  the  facts  upon  the  rfg^^ 
record,  so  that  a  court  of  error  may  have  an  opportunity  of  considering,  ^ 


'(a)  1  ff.  BL  642. 
{d)3M.6r  flf.  501. 
ig)  3  T.  R.  349. 


(b)  1  Narskf  180. 
(0)  2  SalJt.  270. 
(A)  1  i7.  4-  A.  161. 


(c)4iir.4-5.94. 

(/)  Cos.  t§mp,  Eardw.  118. 
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whether  the  amendinftnt  which  we  have  required  to  be  made  ought  to  be  made 
or  Dot.  We  hnve  drawn  out  the  entry,  and  will  deliver  it  to  the  clerk  of  the 
rules,  and  he  will  deliver  a  copy  to  each' of  the  parties.  I  forbear  giving  any 
opiiiioo  upon  the  caac,  thinking  it  better  that  it  should  go  without  prejudice  to 
the  court  of  error,  where  the  question  may  be  considered  whether  the  amend- 
ment was  properly  made  or  not. 

Rule  absolute,  (a) 

(a)  The  following  is  a  copy  o(  the  entry  mentioned  by  the  learned  Judge. 

After  the  joinder  in  error,  the  record  set  out  various  continuances,  until  in  filteen  days 
of  5^  Martin  in  Mirha^lmas  teim,  6  G,  4,  and  then  proceeded  as  follows  :  At  which  day, 
before  our  said  lord  the  king  at  WeatminsUr^  come  the  parties  aforesaid,  by  their  attornies 
aforesaid,  and  hereufmn,  as  well  the  record  and  proceedings  aforesaid,  and  the  judgmeut 
aforesaid  in  form  aforesaid  given,  as  the  matters  aforesaid  bv  the  said  W,  Mtllisk  above  for 
er;or  utii^ned,  being  seen,  and  by  the  Court  of  our  said  lord  the  king  now  here  fully  under- 
stood, and  mature  deliberation  being  thereupon  had,  it  appears  to  the  said  Court  of  our  said 
lord  the  king  now  here,  that  in  the  record  and  proceedings  aforesaid,  and  also  in  giving  the 
jad'inent  aforesaid,  there  is  manifest  error.  Therefore,  it  is  considered  that  the  judgment 
aforesaid,  for  the  errors  aforesaid,  and  other  errors  in  the  record  and  proceedings  aforesaid 
be  reverse!,  annulled,  ainl  altogether  held  for  nothing;  and  that  the  said  W,  Me/lisk  be  re« 
stored  to  all  things  which  he  hath  lost  by  reason  of  the  said  judgment,  &c.,  and  that  the 
Coort  of  our  said  lord  the  king  now  here,  do  award  a  venire  facias  de  novo,  and  proceed 
according  to  law.  Therefore,  the  sherifTs  are  commanded  that  they  cause  to  come  anew 
before  oar  said  lord  the  king  in  eight  days  of  St.  HUary,  wheresoever  our  said  lord  the  king 
ihall  then  be  in  Ettgland^  twelve,  Sec,  by  whom,  Ikc,  and  who  neither,  &c.,  to  recognize, 
&(., because  as  well,  ftc,  the  same  day  is  given  to  the  parties  aforesaid,  &c.,  before  which, 
in  ei«ht  days  of  St,  Hilary^  that  is  to  say,  on  Monday  next  after  fifteen  days  of  St,  Martin 
in  this  same  Mirkasimas  term,  before  our  said  lord  the  king  at  Wefitmiust9r,  come  as  well 
tbe  said  G.  Riekard»Qn  as  the  said  W,  MeUitk,  by  their  respective  attornies  aforesaid.  And 
hereupon  the  said  G.  RiehardsoHy  on  the  said  monday  next  after  fifteen  days  of  St,  Martin 
in  this  tame  Miehaelmas  term,  gives  the  Court  here  to  understand  and  be  informed,  that 
before  the  giving  of  the  said  judgment  of  the  said  Court  of  our  said  lord  the  king  now  here, 
*S361  '^^  ^*  *^^  **^'  ^^  Thursday  the  10th  day  of  November ^  in  this  same  term,  the  follow- 
-'  ing  rule  or  order  was  made  by  the  Court  of  our  lord  the  king  of  the  bench  at  West^ 
mnnttry  as  to  the  roll  or  record  of  the  proceedings  of  the  said  cause,  wherein  the  said  G.' 
Rifkarii»on  was  plaintiff,  and  the  said  W.  Mellish  was  defendant;  that  is  to  say,  <<  Upon 
reading  the  record  of  Nisi  Prius  between  tbe  said  parties,  and  the  not^s  of  the  Right  Hon- 
ourable Roiert  Lord  Gifford^  late  Loi  \  Chief  Justice  of  this  Court,  and  the  affidavit  of  P.  P.^ 
?fnt.,  it  is  ordered,  that  the  defendant,  upon  notice  of  this  rule  to  be  given  to  him  or  his 
attorney,  shall  show  cause  to  this  Coort  on  Saturday  next  why  the  postea  in  this  cause 
(bouid  not  be  amended  by  such  notes,  by  entering  the  verdict  for  tbe  plaintiff  on  the  first 
count  of  the  declaration,  and  for  the  defendant  on  the  other  counts :"  and  the  said  G.  Rich" 
*rd»ony  on  tbe  said  Monday  next  after  fifteen  days  of  St,  MaHin  in  this  same  Michaelmas 
term,  givetb  the  Court  here  further  to  understand  and  be  informed,  that  before  the  giving 
of  the  said  judgment  of  the  Court  of  our  said  lord  the  king  now  here,  that  is  to  say,  on 
Thurtday  the  24th  day  of  November  in  this  same  term,  the  following  rule  or  order  was 
inade:  *<npon  reading  a  rule  made  in  this  cause  on  Thursday  the  10th  day  of  November 
instant,  and  on  hearing  counsel  on  both  sides,  it  is  ordered,  that  the  postea  in  this  cause  be 
amended,  by  entering  the  verdict  for  the  plaintiff  on  tbe  first  count  of  the  declaration, 
And  for  the  defendant  on  the  othf*r  counts,  without  the  payment  of  any  costs."  And  the 
uid  G.  Richardson,  on  the  said  Monday  next  after  fifteen  days  of  St,  Martin  in  the  same 
Micknelwuts  term,  also  givetb  the  Court  here  further  to  understand  and  be  informed,  that 
ffitr  the  giving  of  tbe  said  judgment  of  tbe  said  Court  of  our  said  lord  the  king  now  here, 
that  is  to  say,  on  tbe  said  Friday  in  fifteen  days  of  St,  Martin  in  this  same  term,  the  follow- 
in;  role  or  order  was  made,  in  and  by  tbe  said  Court  of  our  said  lord  the  king  of  the  bench 
aforf>said,  as  to  the  roll  or  record  of  the  proceedings  of  the  said  cause ;  that  is  to  say, "  Upon 
reading  a  rule  made  in  this  cause  yesterday,  the  affidavit  of  J".  J*.,  and  tbe  paper  writing 
thereto  annexed,  it  is  ordered,  that  the  defendant,  upon  notice  of  this  rule  to  be  given  to  him 
or  his  attorney,  shall  show  cau^e  to  this  Court  peremptorily  on  tbe  morrow,  why  the  judg- 
ment-roll in  this  cause  should  not  be  ams^nded  and  made  conformable  to  the  amended  postea, 
the  plaintiff  by  his  counsel  hereby  offering  to  allow  to  be  deducted  the  difference  (if  any) 
between  the  co^ts  which  have  been  tax^d  and  allowed  in  this  cause,  and  the  costs  upon  the 
poMea.  as  ami^nd's!,  or  to  pay  the  said  differ«>nce  forthwith  to  the  defendant  or  bis  attorney;'* 
and  the  said  G,  Richardson,  on  the  said  Monday  next  aAer  fifteen  days  of  St.  Martin  in 
^bis  same  MichacJmas  term,  al^  givetb  the  Court  here  to  understand  and  be  informed,  that 
«/^r  the  giving  of  the  said  judgment  of  the  raid  Court  of  our  said  lord  the  kins  now  here, 
that  \%  to  say,  on  Saturday  the  26th  day  of  November  in  this  same  term,  the  following  rule 
or  order  wa«  made  in  and  by  the  said  Court  of  our  said  lord  tbe  king  of  tbe  bench  aforesaid, 
u  to  the  roll  or  record  of  the  proceedings  of  the  said  cause ;  that  is  to  say,  «  Upon  reading 
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■  Tals  mads  in  Ihii  eanw  yotardaj,  tba 
paper  writing 'thereto  >Dnexgil,aad  oak 
tb*  jodgRienl-roU  in  tbii  came  be  >me 
pMtt!*,  tbe  plaintiff  bj  fail  coanael  bn 
(if  any)  betwMn  the  cMti  wb.cb  ba*a 
upon  tbe  pmtea  ai  amcnled,  or  to  par  I 
attorney;"  and  bereupon,  on  tbe  wid  1 
tbe  taoM  MUhnimmi  term,  it  ia  certif 
tbe  Juilieei  of  our  nid  lord  tbe  king  of 
pMtea  and  judgment-rail  in  tbia  cauie 
nils*)  which  Mid  amended  roll,  aa  to  i 
follow*;  that  i>  to  aay,  (tbe  Common 
record,  and  by  Ibat  it  appeared  that  th 
procniaed,  aa  Aa  plaintiffhad  in  the  1!n 
olber  counta  of  tbe  drclant  ion,  that  ihc 
and  form  aa  tbe  plaintiff  bad  in  Ihow 
■aid  G.  RitkarJiot,  on  tbe  taid  MmJ, 
tbe  Court  bare  will  eauae  tbe  rpcord  i 
ud  proceed  lo  give  judgment  accordinij 
to  inade  by  the  Court  of  our  lord  tbe  ki 
truth  of  the  wid  matter  ao  auggeiled 
trial  of  tbe  laid  iiiur,  the  verd.cl  wai 
feneralty,  upon  all  the  count*  in  the  it 
atid  firat  count  of  the  declanlion,  and 
Blaertion  of  tbe  aaid  W.  MUUth  the  laid 
inaiat*  that  the  aaid  W.  Milliih  cannot 
bat  t(,  by  the  record,  eatoppvil  Trom  mi 
that  the  uid  Roktrt  Lord  Oijard  did  n 
left  the  ampndment  thereof  lo  tbe  com 
of  tbe  bench,  and  that  the  aame  Court 
and  judgment- roll  without  the  conavni 
O.  KichardiOH  admit! ;  and  tbe  laid  » 
kin|  now  here  ought  not  to  proceed  ti 
Mpecially,  unlet*  tbe  Court  hera  exam 
ing  into  the  ground*  and  foundation*  a 
cannot  examine  into,  a*  it  i«  not  furr 
Mandat  next  aner  lineen  day*  of  St. 
tbii  Court  i*  bound  by  law  to  cau*e  tb* 
to  tba  *prayer  of  the  aaid  O.  Ritkard: 
tba  aaid  amendment*,  without  examini 
examining  into  the  groiindaor  foumlatii 
into,  Bi  it  ia  not  fuTni*bed  with  tucb 
thai  the  record  now  here  remaining  be 
atdnti,  and  the  aame  bein^  ao  amendi 
and  judgment  were  then  ael  outl;  and 
Court  of  our  lord  the  king  of  tlia  ben 
htraby  in  all  tbiog*  affirmvd. 


The  Master,  Wardens,  Asaintsnta 
Pipe  Mnlcera  of  the  Cities  of 
England  and  Dominion  of  W 

By  rbarter,  the  kinj  incorporated  the  ' 
B«r'md  and  Wa/ti :  and  after  na 
ridcd  for  the  future  election  of  offici 
meeting!  to  he  holrlfn  in  a  hall  in 
matter.  war>li»n!,  and  ■■ii*linta  •hn 
be  WBT'l'-n!  of  the  society :  and  it  ll 
make  bye-law*  for  the  irovrrnment 
penon  ii*in(  the  art  or  myalery  of  m 
any  other  part*  or  place*  in  Euglain 
Inadeqnate  to  bind  all  the  tobacco  pi 
•■eh  of  them  aa  became  membari  of 
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hy  ixiof  tlie  place  of  meetings  to  LntJou  or  Wkstmintierj  or  within  tbree  miles  thereof, 
sufiriently  established  local  limits  for  the  corporation.  Thirdly,  that  a  bye-law.  which 
imposed  a  fine  on  every  master,  vrarden,  or  assistant  who  should  not  attend  all  courts  to 
be  faolden,  waa  a  valid  bye-law.  Fourthly,  that  a  bye-law,  **  that  if  ai/y  perxoM  chosen 
to  be  warden  should  refuse  to  accept  the  office  of  warden,  he  sliould  forfeit  to  the  com- 
pany 6/.  13«.  Ad,y'*  was  good,  the  words  auy  p$rs0H  applying  to  persons  eligible  by  the 
terms  of  the  charter  to  the  office  of  warden.  FiAhly,  that  a  bye-law,  that  every  free- 
msn,  osing  or  not  using  the  said  art,  mastery,  or  trade,  should  pay  yearly  to  the  company 
St.,  to  be  paid  quarterly,  and  every  journeyman  of  the  company  4s.  yearly,  to  be  paid 
qoarterly,  and  that  every  person  refusing  should  forfeit  twice  the  sum,  was  liad,  inasmuch 
as  it  did  not  appear  that  any  rightful  expenditure  of  the  company  required  such  a  con- 
tribotion. 

Debt  by  the  plaintifTd  to  recover  from  thedefendontaiineof  0/.  18«.  Ad.y  and 
certain  penalties  alleged  to  have  been  incurred  under  the  bye-laws  of  the  Com» 
pany  of  Tobacco  Pipe  Makers.  The  declaration  set  forth  a  charter  of  Charie$ 
*8aoi  ^'  '^  ^^  company,  and  the  ^acceptance  of  that  charter,  by  which  tbej 
J  were  empoweied  to  make  bye- laws,  under  which  the  Raid  fine  and 
penalties  became  due,  as  was  alleged ;  and  the  piaintiifs  claimed  on  the  first 
count  21.  lOff.,  being  twice  the  amount  of  fourteen  quarterly  payments  under  the 
fifteenth  bye-law ;  in  the  subsequent  counts,  up  to  the  twenty-fiOh  count  inclu- 
Bive,  the  sum  of  2s.  in  each  count,  amounting  in  the  whole  to  21,  8^.,  for  non- 
attendances,  in  pursuance  of  the  fidh  bye-law,  in  consequence  of  the  defciidant^s 
refusal  to  accept  the  ofSce  of  warden.  Plea,  nil  debet.  At  the  f¥ifA  before 
Lord  'Dsifienleny  C.  J.,  at  the  London  sitting  aAer  Hilary  term  1825,  a  verdict 
was  (bund  for  the  plaintifls  for  the  fine  and  penalties,  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

By  charter  of  the  15  Charles  2,  the  king  did,  among  other  things,  grant  and 
declare  that  his  subjects,  the  tobacco  pipe  makers,  within  his  cities  of  London 
and  Wesiminsierj  and  his  kingdom  of  England^  and  dominion  of  Waks^  and 
every  of  their  apprentices  whatsoever,  when  they  should  have  served  as  appren- 
tices to  the  said  art  or  trade  by  the  space  of  seven  years,  and   all  and  every 
other  per:K>n  and  persons  who  had  served  as  apprentices  to  the  said  trade,  or  had 
used  the  said  trade  by  the  space  of  seven  years,  and  all  others  which  thereaflcr 
from  time  to  time  should  be  admitted  nnd  made  free  of  the  said  society  in  8nch 
nuiDDer  as  thereafler  was  declared  and  specified,  should  be,  from  thenceforth  for 
ever,  one  feilnwship  and  body  corporate  and  politic  in  deed  and  in  n«imf ,  by  the 
Dame  of  the  M&^ter,  Wardens,  Assistants,  and  Fellowship  of  the  Company  of 
Tobacco  Pipe  Makers  in  his  said  cities  of  London  and  Westminster ,  ond  his 
kingdom  oT EngUtnd^  and  dominion  of  WaJes^  nnd  that  by  the  same  jinme  they 
*8401  ^^"^'^^  have  ^perpetual  succession.     The  charter  then  stnted,  thnt  the 
king  granted,  among  other  things,  that  from  thenceforth  for  ever  there 
sboold  be  one  master,  four  wardens,  and  fifteen  or  more  assistants  of  the  said 
society,  to  be  constituted  and  chosen  in  such  manner  and  form  ns  thereafter  was 
expresKd  and  specified.     (Then  followed  the  appointment  of  the  first  master  by 
name  for  one  year,  of  the  'first  four  wardens  by  name,  also  for  otie  year,  and 
of  the  first  fifteen  assistants  by  name,  for  life :)  and,  further,  the  king  did  thereby 
ordain,  that  from  and  after  such  time  as  the  said  first  master  should  have  served 
in  the  office  of  master  of  the  said  society  during  the  time  be'bre  limi'ed,  then 
the  wardens  and  assistants  for  the  time  being,  or  the  greater  part  of  thorn,  for 
Ihat  intent  or  purpose  being  assembled  at  or  in  a  meet-house  or  hall,  to  be  by 
ihetn  for  their  use  purchased  within  his  said  city  o£  London^  or  three  miles  of 
Ibesaine,  should,  within  convenient  time,  nominate  and  elect  a  fit  and  suflicient 
person,  who  had  ibrmerly  been  one  of  the  wardens  of  the  said  society,  to  be 
roaster  of  the  said  society,  and  so  the  master  for  ever  thereafter  to  be  annually 
elected  to  the  office  of  master  upon  the  25lh  of  March^  and  so  to  continue  for  one 
whole  year  then  following  :  and,  further,  the  king  granted  that  the  said  master, 
warden,  nnd  assistants,  or  the  greater  part  of  them,  from  and  after  the  25th  of 
tbrch  1604,  should  yearly  on  the  25f/i  of  March  (if  it  were  not  a  Sunday,  or  if 
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Sunday,  then  the  oext  day  after),  ai 
nomin^lG  and  elect  out  of  the  snid  i 
which  said  wnrdens  should  coniinue 
next  ensuing,  nnd  from  thence  until  b 
•cho3(in  into  the  aaid  office  as  ward 
should  so  lon^  live,  or  should  not  b 
cause  as  aroresiiid  :  tbey,  the  snid  i 
oath  before  tlie  mftster  and  wardens 
two  or  more  of  them,  for  the  due  e* 
and  thi^jj  thai  every  such  master  am 
to  lime  leaving  and  departing  from 
respeclively,  al  the  end  of  his  year  b 
and  assistants  of  the  said  society  in 
chosen  out  of  the  assistants  to  bo 
aforesaid  :  and,  further,  the  king  g 
the  said  art  or  mystery  should  die 
place  of  auistauts  for  some  reason 
be  lawful  for  the  said  master,  wank 
tbem,  to  choose  and  make  one  or 
aald  soi:ieIy  to  be  asaistaiit  or  assist 
laid  ofFiii^or  oflices  during  his  or  I 
any  renlorfeble  cause,  should  happ 
offices:  nnd  further,  that  it  shoul 
assistants  fur  the  time  being,  or  the 
Bet  or  impose  a.  reasonable  line  and 
and  every  such  person  and  persons 
to  the  snid  several  officeii  of  master 
aforesaid,  and  should  refuse  to  *un 
same  Co  levy  by  distress  of  the  gn 
persons  so  refusing  as  aforesaid,  or 
charter  then  empowered  the  masiei 
•ors,  to  assemble  in  their  hall  or 
constitutions,  laws,  &c.,  for  the  ru 
assistanLi,  and  society,  and  every  it 
the  said  master,  wardens,  assistants 
or  persons  usint;  the  art  or  myster 
if  Lonilon  and  Westminsler,  and 
or  WaUs,  should  demean  and  behni 
the  said  art  or  mystery,  as  also  in  1 
business  touching  the  said  societt/  c 
penalties,  &c.  by  lines  against  any 
stilutions,  laws,  &c.  to  be  made,  ro 
wardenN,  nnd  assistants  of  the  said 
time  bein;  should  seem  expedient; 
commnnfti-d  to  be  obeyed  and  perfo 
under  the  reasonable  penalties,  fori! 
vided.  Sir..,  so  as  the  same  laws,  st 
or  any  of  them,  should  not  bo  repuj 
Engbtnd,  or  prejudicial  to  the  cusii 
At  the  trill  it  was  objected  for  tli 
that  tite  charter  hsd  been  'accept 
intended  lo  incorporate,  whereupn 
defendant  had  been  admitted  a  m<'n 
and  thst  qunrtnra^  nnd  other  dues 
in  diflerent  parts  of  England  ever 
Chief  Jiistire  stnKnl  that  it  wns  not 
»f  the  charter,  and  his  Lordship  lei 
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to  the  pckint  of  acceptance,  that  it  was  complete  and  conclusive  evidence  against 
rne  defendant  that  the  charter  had  been  accepted,  and  the  jury  found  the  lact  to 
be  so.  And  il  is  for  this  reason  alone  stated  as  a  fact  in  the  case  as  at^ainstthe 
defendant,  that  the  tobacco  pipe  makers  of  London  and  Westminster ^  and  king- 
dom of  England  and  dominion  of  Waie$^  accepted  the  charter,  and  have  ever 
since  acted  under  it. 

On  the  dOth  of  August  1820,  at  a  meeting  of  the  master,  wardens,  and 
assistants  of  the  company  duly  assembled  for  that  purpose  at  the  GuM/iaU  of 
the  city  of  Lofidon,  forty-five  bye-laws  wci'e  duly  ordained,  established,  and 
declared,  which  the  defendant  took  an  active  part  with  the  committee  of  the 
company  in  forming  and  passing,  and  signed  the  same  as  one  of  the  assistants 
of  the  company,  together  with  a  petition  to  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  the  Court  of  King's  Bench,  and  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  to  examine,  approve,  and  sign  the  same.  The  bye-laws  and  the 
petition  were  signed  and  approved  pursuant  to  stat.  19  Uen,  7,  by  the  Lord 
Chancellor  and  the  two  Chief  Justices.  (As  the  decision  of  the  Court  applies 
only  to  the  bye-laws  stated  in  the  declaration,  it  is  unnecessary  to  set  out  the 
*8441  ^^^^'^O  ^^^  ^^^  bye-law  ^ordered  that  the  master,  wardens,  and 
-'  assistants  of  the  said  company  should,  upon  notice  to  him  or  them  given, 
or  left  at  his  or  their  usual  place  or  places  of  abode,  appear  at  all  other  courts 
to  be  holden  for  the  company  at  such  place  of  meeting  to  be  appointed  as  afore- 
said, unless  hindered  by  sickness,  or  some  other  reasonable  cause,  to  be  allow^ 
by  the  master,  wardens,  &c.  for  the  time  being,  or  the  greater  part  of  them,  upon 
pain  of  forfeiting  for  every  default  the  sum  of  2«.;  and  if  he  should  not  appear 
at  the  hour  to  be  appointed  by  the  master  and  wardens  for  that  purpose,  to  pay 
the  sum  ofSd,  for  every  default;  or  if  he  should  leave  the  court  without  licence 
of  the  master,  to  pay  the  sum  of  6r/.  for  any  time  he  shall  so  offend :  the  said 
several  sums  to  be  paid  to  the  company  for  the  use  thereof. 

The  tenth  bye-law  ordained,  among  other  things,  that  if  any  person  who 
should  be  chosen  to  be  a  warden  of  the  company  should  refuse  to  accept  the 
ofiice  of  warden,  or  take  the  oath  appointed  to  be  administered  to  him  in  that 
behalf,  every  person  so  refusing  should  forfeit  to  the  company,  fur  the  use 
thereof,  6/.  13«.  Ad. 

The  fifleenth  ordained,  that  as  well  every  freeman  and  brother  of  the  said 
company  within  the  cities  of  London  and  W€stminst€ry  and  any  other  parts  or 
places  within  the  kingdom  of  England  and  dominion  of  WcUes  as  limited  by  the 
said  charter,  either  using  or  not  using  the  said  art,  mystery,  or  trade  of  making 
tobacco  pipes,  should  pay  yearly,  by  the  name  of  quarterage,  money,  to  the 
master  and  wardens  of  the  company  (or  the  time  being,  to  the  use  of  the  said 
corporation,  the  sum  of  %s,  yearly,  which  should  be  paid  quarterly  by  equal 
portions ;  and  every  journeyman  or  journey  woman  of  the  said  company  who 

*8451  ^^^^^^  ^  ^^P^  ^^  ^^  ^"  work  by  or  with  any  ^member  or  members 
-'  thereof,  should  pay  \s.  yearly  at  the  four  quarterly  days  aforesaid,  by 
equal  portions,  to  the  said  company  for  the  use  thereof;  and  the  same  quarter- 
ages should  be  paid  at  the  said  quarterly  assemblies  in  the  place  of  meeting 
aforesaid ;  upon  condition  that,  every  person  refusing  or  neglecting  to  pay  his 
or  her  quarterage  at  the  said  quarterly  courts,  or  to  the  renter- warden,  within 
the  space  of  ten  days  after  any  of  the  said  quarterly  meetings,  according  to  the 
rates  aforesaid,  should  forfeit  and  pay  twice  as  much  as  should  be  at  any  time 
'.n  arrear  and  not  paid  to  the  master  and  wardens  for  the  time  being,  or  some 
of  them. 

The  defendant  was  a  tobacco  pipe  maker  carrying  on  business  in  Old  Street^ 
and  at  Vinegar  Yard^  Belton  Street^  Bloom shury^  both  in  the  county  of  Mid' 
dlaex.  On  the  7th  January  1812,  at  a  conit  of  the  company  duly  holden,  he 
was  admitted  and  sworn  into  the  freedom  of  the  company  ;  since  which  he  had 
frequently  attended  the  meetings  of  the  company  held  under  the  charter  and 
bye-laws.     At  a  court  duly  holden  on  the  25th  March  1613,  the  defendant  w.ns 
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rd  of  the  company,  and  aervf 
14,  he  was  cbosea  one  of  tt 

freeman's  quarterly  money 
5,  and  at  many  subsequent  a 
ted  as  an  KMutant,  and  durin 
:  of  the  company.  At  a  ge 
at  which  the  delendanl  was 
ny,  of  which  he  had  notice,  1 

lo  1821)  be  had  frequently 

the  fifteenth  bye<}aw ;  but 
123,  he  being  all  that  lime  a 

neglected  to  pay  the  quartc 
n.  The  several  courts,  statec 
ilion,  were  duly  holden,  at  wl 
iglected  BO  to  do. 
for  the  plaiDtifis.  The  chai 
having  power  lo  mnke  reguli 
Jet,  might  have  furnisbed  an 
re  privileges  tending  to  narroi 
ncy  is  otherwise,  for  it  inclu 
i'  OoMpany  ».  Moreyjii)  afR 
ers  more  extensive.  There, 
mnke  bye^laws  for  the  gtivc 
itcher  in  London,  whether  th 

be  taken  as  against  the  de: 
er  was  accepted.  Secondly, 
'  had  auihority  lo  make  ther 
ot  in  conltKventian  ofthe  con 
ibem  are  void,  that  will  not  n 

good.  The  company  had  ai 
itioa  legal  in  itself,  and  bindin 
imposes  a  fine  on  every  pers 
ire.  Giving  a  reasooable  coi 
must  apply  to  the  persons  11 
!r  that  the  officers  must  be  i 
be  cooslnii^  with  refereoce  I 
[aw  is  good  as  against  the  m 
ood  as  against  journeymen,  ti 
lut  thai  part  of  the  bye-law  o 
f  the  company,  and  that  is  gc 
t. 

DtrA,  The  charter  is  void. 
)id.  Thirdly,  two  of  those  by 
e  eHect  of  the  charter  is  (o 
ions  who  shall  carry  nn  Ihe  ti 
any  particular  place,  but  in  tl 
;dom  of  J^'t^^^ntf  and  domini 
rlcr  would  be  impracticohle ; 
!  kingdom  be  assembled  for  ll 
pitive  grunt  such  a  powr 
t  of  parliament ;  and  a  charti 
y  a  power  to  regulate  by  bye 
se  il  in  in  restraint  of  the  con 
»e  every  lawful  trade,  0>m.  . 
U  Freragiaive  (D  38),  it  is  li 

(■)  1  H.  St 
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the  public  good,  may  grant  an  embargo  upon  a  merohant  ship ;  but  that  an 
embargo  shall  not  be  allowed  if  done  (or  the  benefit  of  a  private  trader  or 
company,  and  Child  ▼•  Sands  (a)  »  cited.  Upon  the  same  principle,  it  would 
seem  that  the  king  cannot  by  charter  grant  a  monopoly  for  the  benefit  of  a  par- 
ticular company.  In  tit.  Fferog(Uive(D  38),  it  is  said  that  the  king  may  erect 
societies  for  the  management  of  trade,  and  there  is  a  reference  to  title  Trade 
B.);  and  there  the  case  of  The  CUy  qf  London  {h)  is  cited  to  show  that  the 
iog  may  erect  an  incorporation  of  merchants  for  the  advancement  of  trade. 
In  that  case  it  was  resolved,  that  the  custom  of  London  **  that  no  person  what- 
e?er,  not  being  free  of  the  city  of  London^  shall  keep  any  shop  for  putting  to 
nie  of  any  wares  by  way  of  retail,  or  use  any  trade,  occupation,  mystery,  or 
handicrart  for  hire,  gain,  or  sale  within  the  city  of  London^  was  a  oood  custom ; 
and  that  a  constitution  made  according  to  the  custom,  upon  pain  of  forfeiture  of 
5/.,  was  also  good.  And  as  to  that,  first,  it  was  resolved,  that  there  was  a 
difference  between  such  a  custom,  within  a  city,  &c. ;  and  a  charter  granted 
to  iueh  a  cUy^  ^*c.  to  such  eflecr ;  for  it  is  good  by  way  of  custom,  but  not  by 
grant ;  and,  therefore,  no  corporation  made  within  time  of  memory  can  have 
such  privilege,  unless  it  be  by  act  of  parliament.*'  Now  the  Tobacco  Pipe 
Makers'  Company  cannot  be  a  corporation  by  prescription ;  for  tobacco  was 
introduced  into  this  country  in  1583,  within  the  time  of  legal  memory. 
*S401  *'^^^^  CBise^  therefore,  is  an  authority  to  show  that  a  charter  giving  an 
•■  exclusive  right  to  a  particular  company  to  carry  on  trade  within  a  city, 
is  void.  A  fortiori,  a  charter  giving  a  power  to  a  company  to  make  bye*laws, 
binding  all  persons  who  exereise  a  trade  throughout  the  kingdom,  must  be  void. 
The  very  term  bye*law  implies  a  law  limited  to  a  particular  district;  Jacob** 
Law  Dictionary^  tit.  Bye*Law.  The  only  instance  of  a  corporation  like  this 
which  is  to  be  found,  is  the  case  of  the  Soap  Makere'  Company,  Hayet  v.  Hard* 
ing(c\  It  appeara  by  that  case,  that  King  Oiarlto  the  Firet  by  charter 
orlainied  that  there  should  be  in  England  and  Wales  one  society  or  body  cor- 
porate of  soap  makere,  and  that  none,  not  fmb  of  that  society,  should  use  that 
trade  without  admittance  into  the  society,  upon  pain  to  forfeit  all  the  soap  they 
should  make.  It  does  not  appear,  however,  that  any  judgment  was  given  m 
that  case.  But,  secondly,  this  charter  is  void,  because  the  corporation  is  not 
constituted  of  any  particular  place,  and  that  is  essential  to  every  corporation. 
The  case  of  Sutton's  Hospital  (d),  RoUe's  Abr.  tit.  Corporation^  {D). 

Then,  as  to  the  bye-laws,  it  is  not  contended  that  all  the  bye-laws  are  bad 
because  one  is  bad  ;  but  it  is  fair  to  look  to  the  object  for  which  the  bye-laws 
were  made,  and  if  it  appeara  that  the  general  object  of  most  of  the  bye-laws  was 
to  extract  money  from  all  persons,  whether  they  be  membere  of  the  corporation 
or  not,  who  exercise  the  trade,  they  were  illegal,  and  if  the  major  part  be  void 
on  that  ground,  the  whole  must  be  taken  to  be  void.  (He  then  proceeded  to 
show  that  the  object  of  many  of  the  bye-laws  not  set  out  in  the  report  was  as 
*fi*ini  ^^^^  stated ;  but  *as  the  Court,  in  their  judgment,  took  no  notice  of 
-I  these  bye-laws,  it  has  been  deennied  unnecessary  to  state  the  argument 
further  upon  that  point.)  It  may  be  conceded,  that  there  is  no  objection  to  the 
fifth  bye-law  per  se.  The  tenth  bye-law  is  void :  The  Mayor  of  Chford  v. 
Wildgoose(e)  is  in  point.  There  the  bye-law  was,  ^<  that  if  any  person  should 
be  duly  elected  chamberlain  and  refuse,  he  should  forfeit  a  certain  sum  to  the 
mayor,  &c.  And  a  bye-law  to  elect  aliqnam  personam  was  held  to  be  void, 
because  thereby  they  might  elect  any  stranger  to  be  their  chamberlain."  That 
case  shows  that  the  tenth  bye-law  is  bad,  and  if  it  be  bad  because  it  extends  to 
all  persons,  it  will  not  be  good  as  to  those  to  whom  it  is  applicable  ;  because  a 
bye-law  being  entire,  if  it  be  unreasonable  in  any  particular,  shall^  be  void  for 

(a)  1  SalJt.  32.    3  Ltvinm.  353.  {h)  8  Co.  IS.'S «. 

ie)  Bardr.  93.  (<0  10  Co.  39  h, 

(#)  3  Living,  993. 
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|h^  whole,  Cum,  Dig.  tit.  Bye'Lato,  (C  7.)  The  fiAeenth  bye-law  impoflea  a 
payment  on  members  of  the  corporation,  whether  they  use  the  trade  or  not.  It 
does  not  state  for  what  purpose  the  money  is  to  be  raised,  or  that  it  is  necessary 
for  any  purpose  for  which  the  company  might  by  law  raise  money.  That  being 
80,  this  bye*law  is  at  all  events  void. 

Cur,  adv.  vulL 

Lord  Tentkbdbn,  C.  J.,  in  Trinity  term  1826,  delivered  the  judgment  ol 
the  Court. 

This  was  an  action  upon  three  bye-laws,  the  fiAh,  tenth,  and  fifteenth,  made 
by  the  Tobacco  Pipe  Makers*  Company,  in  August  1820.  The  comptiny  was 
incorporated  by  charter  of  the  15  Car.  2,  and  has  a  master  and  four  wardens, 
who  are  chosen  annually,  and  fifteen  ^assistants.  The  fifth  bye-law  r#Qe^ 
imposes  a  penalty  of  2s,  upon  the  master,  or  any  warden  or  assistant  *- 
who  does  not  personally  appear  at  each  court.  The  tenth  bye-law  imposes  a 
fine  of  6/.  ISs.  4d.  upon  any  person  chosen  warden  who  does  not  accept  the 
office  and  take  the  oath  ;  and  the  15th  bye-law  requires  every  freeman  and 
brother  of  the  company,  whether  he  used  the  trade  or  not,  to  pay  2«.  per  quarter 
for  the  use  of  the  company.  The  action  was  brought  for  21.  Qs.  under  the  fiAh 
bye-law,  6/.  VSs.  M.  under  the  tenth,  and  21.  I6s,  under  the  fifteenth ;  and  the 
questions  were.  Whether  the  charter  was  valid,  and  the  bye-laws,  or  any  of 
them,  good  ? 

The  charter  professed  to  incorporate  the  tobacco  pipe  makers  in  London  and 
Westminster^  England  and  Wales^  and  their  apprentices,  when  they  should 
have  served  seven  years ;  and  every  person  who  had  for  seven  years  eitlier 
served  as  an  apprentice  to  the  trade,  or  used  the  trade,  and  all  others  which 
thereafler  should  be  admitted  and  made  free  of  the  company ;  and,  af\er  naming 
the  first  master,  wardens,  and  assistants,  provided  for  the  election  of  future 
roasters,  wardens,  and  assistants,  in  a  meet-house  or  hall  to  be  by  them  for  their 
use  purchased  or  provided  in  L/mdon^or  within  three  miles  thereof.  The  char- 
ter also  gave  the  master,  wardens,  and  assistants  power  to  assemble  in  such 
hall  or  place,  and  make  bye-laws,  for  the  rule  and  government  of  the  master, 
wtirdens,  and  assistants,  and  society,  and  every  member  thereof,  and  every  per- 
son using  the  art  or  mystery  of  making  tobacco  pipes  in  London  or  Wesimin* 
steTf  or  any  other  parts  of  England  or  Wales.  Two  objections  were  made  to 
this  charter ;  one,  that  it  was  to  bind  all  the  tobacco  pipe  makers  in  the  king- 
dom, which  nothing  short  of  an  act  of  parliament  could  do;  *and  the  r«Qeo 
other,  that  it  was  confined  to  no  part  in  particular  of  the  kingdom,  and  *- 
that  every  corporation  ought  to  be  of  some  place.  But  we  think  it  an  answer 
to  the  first  of  these  objections,  that  though  the  charter  be  inadequate  to  bind 
all  the  tobacco  pipe  makers  in  the  kingdom,  it  may  be  and  is  competent  to  biod 
such  of  them  as  think  fit  to  become  members  of  the  company ;  and  we  think  it 
an  answer  to  the  second  objection,  that  this  charter,  by  fixing  the  place  of  meet- 
ing for  the  company  to  London  or  Westminster^  or  within  three  miles  thereof, 
establishes  such  local  limits  as  are  requisite  upon  such  a  charter. 

The  next  question  then  is,  upon  the  validity  of  the  bye-laws.  The  fifth,  is 
to  compel  an  attendance  at  corporate  meetings  (a) :  the  tenth,  to  compel  an  ac- 
ceptance of  a  corporate  officer  (6) ;  and  to  the  subject-matter  of  these  bye-laws 
no  legal  exception  can  be  made.  Attendance  at  corporate  assemblies,  and  ac- 
ceptance of  a  corporate  office,  is  a  duty  each  member  owes  to  the  corporation  to 
which  he  belongs.  Is  there  any  objection,  then,  to  the  manner  in  which  these 
bye-laws  are  worded  ?  The  fifth  is  so  framed  as  to  be  free  from  exception ;  it 
lequires  the  attendance  of  master,  wardens,  and  assistants  by  those  specific 
names.  The  tenth  is  more  generally  worded.  "  If  any  person,  who  shnll  be 
chosen  a  warden,  shall  refuse  to  accept  the  office  and  take  the  oath,  he  shall 

(a)  See  i><r«9.  1320.     Ld.  Raym.  113. 

ik)  See  Lutw.  402.     Ld.  Raym.  496.    2  Ln>.  292. 
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forfeit  6/.  13s.  4d/*  And  it  may  be  said,  that  the  word  persfn  is  indefinite,  and 
would  include  persons  not  properly  eligible  to  the  office.  And  this  very  objec- 
*R531  ^^^°  ^^  certainly  allowed  in  The  *  Mayor  cf  Oxford  v.  WUdgoose  (a). 

-'  That  case,  however,  is  not  to  be  found  in  any  contemporaneous  reporter ; 
it  does  not  appear  to  have  been  much  discussed  or  considered ;  and  we  think  it 
cannot  be  supported.  In  that  case,  as  well  as  this,  we  think  the  condition  of 
eligibility  is  from  the  subject-matter  necessarily  implied,  and  that  the  word  per* 
son  must  be  considered  as  confined  to  eligible  persons.  The  only  remaining 
question  is,  as  to  the  quarterages ;  and  it  seems  to  us,  that  as  the  amount  of 
these  contributions  is  not  confined  to  what  the  proper  demands  of  the  company 
may  require,  but  is  uniformly  the  same,  let  the  company's  expenditure  be  little 
or  great,  and  as  there  is  no  statement  from  which  we  can  collect  that  the  right- 
ful  expenditure  of  the  company  requires  any  such  contribution,  this,  which  is  in 
the  nature  of  a  tax  upon  the  company,  cannot  be  supported.  We  are  aware  of 
the  Innholelers*  caste  (6),  which  is  reported  in  Mr.  JFbrtTs  MSS,  vol.  v.,  by  the 
name  of  Tke  InnhoUlers^  Company  v.  Harrison^  where  a  bye-law  that  every 
ionholder,  being  a  brother  of  the  company,  should  pay  2s.  per  quarter,  to  be 
applied  to  particular  purposes  for  the  benefit  of  the  company^  was  held  good ; 
but  the  purposes  to  which  those  payments  were  to  be  applied  might  be  commen- 
surate with  those  payments,  and  might,  on  that  account,  remove  all  objection 
to  the  amount  of  those  payments  ;  whereas  here,  there  is  nothing  to  show  that 
a  quarterage  to  such  an  extent,  or  to  any  extent,  is  necessary  for  the  company ; 
and,  lor  any  thing  which  appears  to  the  contrary,  the  company  may  have  suf- 
ficient funds  of  its  own  from  other  sources,  foe  all  the  purposes  of  the  company. 
•8541  ^®  ^^'*  therefore,  of  opinion,  *that  the  verdict  should  stand  for  the  21 

•^  8s.,  and  the  6/.  13s.  4d.,  and  should  be  annulled  as  to  the  21.  16s. 

Judgment  for' the  plaintiff,  (c) 

{a)  3  Lmt.  293.  (£)  1  Wils.  281. 

Ir)  This  ease  was  argued  at  the  sittincs  in  bane,  after  Mirhiulma$  term,  1835,  and  judg- 
ment was  delivered  in  Trinity  term,  1826,  but  the  papers  having  been  mislaid,  the  editou 
were  unable  to  publish  it  at  an  earlier  period. 
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ACT  OF  PARLIAMENT. 

Bm  CoEFORATioif,  1.    Landlord  aho  Tsm- 
AMT,  2,  9.    Poos  Rati,  5. 


ffM  AWAKll. 


ACTION. 

CORPORATIOH,  1.     TRBASUSBR. 

Fbms  Covbbt^ 


ACTION  FOR  MESNE  PROFITS. 
Sm  C06T89  3. 

ADMINISTRATOR. 
Sm  SxacuTOR,  2.    Taovsb,  4. 

ADMISSION. 
5m  BAHsmupT,  9. 

ADVOWSON. 

When  a  prebendary,  having  the  advowson  of 
a  rectory  in  right  of  his  prehend,  diet  whilst 
the  ehorcb  is  vacant,  his  personal  represen- 
tative haa  the  right  of  presentation  for  that 
tarn.  Per  Ba^lty,  Hoiroyd,  and  LUtUdalM, 
Js.  Lord  TeMterd9n^  C.  J.,  diss.  JUnneU^ 
AdmimatrairixofT,  Rsnwil^  ChrJt,  v.  TJU 
Biskap  of  Lineoiu  and  others ,  T.S0.4. 
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AFFIDAVIT  OF  DEBT. 
Sm  Arebst,  1. 

AGREEMENT. 
Sm  Stamv. 

AMENDMENT. 
8m  Praoticb^  18. 


ANNUITY. 

1.  The  agent  for  the  grantee  of  several  an- 
nuities delivered  him  four  accounts  in  the 
coarse  of  eighteen  nnonths,  and  gave  him 
credit  for  all  the  half-yearlv  instalments 
of  the  several  annuities  tnen  due,  but  stated 
that  some  of  them  had  not  been  received. 
He  charged  commission  on  all  the  instal- 
ments, and  paid  the  balance  of  the  accounts 
as  if  they  bad  been  received,  and  in  the 
later  accounts  never  brought  forward  those 
sums,  nor  intimated  that  he  expected  them 
to  be  repaid  :  Held,  upon  a  bill  of  excep- 
tions, that  upon  this  evidence  the  jury  were 
properly  told  by  the  Judge,  that  they  might 
infer  an  agreement  whereby  the  agent  made 
himself  personally  responsible  for  the  pay- 
ment of  those  annuity-instalments  in  do- 
ianlt  of  payment  by  the  grantors.  Skuw 
and  oikitrSf  Assignees  of  Howard  and  Gibbs^ 
v.  Woodeoei^  T.  8  O,  4.  73 

2.  Where  a  party  who  by  writing  obligatory 
(without  any  penal  sum),  had  bound  him- 
self to  pay  to  A.  B.  an  annuity  of  20/.  a 
year  for  her  life,  devised  his  estates  to 
trustees  upon  certain  trusts,  until  his  son 
should  attain  the  age  of  twenty-one  years : 
Held,  that  the  estate  of  the  trustees  ceased 
upon  the  death  of  the  son  under  the  age  of 
twenty-one,  all  the  purposes  of  the  trost 
being  then  at  an  end  ;  and  that  the  tmsteea 
were  only  liable  to  pay  to  A»  S,  such  ar> 
rears  of  the  annuity  as  became  due  before 
th0  son's  death.  Morrant  v.  Gougk  mud 
anothsr^  T.  8  G.  4.  206 

APPEAL. 

S$o  CouiiTT  Rats.    Hxohwat,  0. 

1.  Where  a  connty  rate  was  made  under  a 
local  act,  54  G,  3,  e.  103,  giving  a  certain 
right  of  appeal :  Held,  tbit  nevertheless  a 
party  aggrieved  had  the  larger  right  of 
appeal  given  by  the  65  G,  3,  e.  51,  f .  14, 
which  applies  to  all  acts  relating  to  county 
rates  theretofore  passed,  whether  local  er 
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S*  INI 

Kenl.    Km  v.  7*»  Jmlittt  vf  ButHiig- 
nkirt,  T.  BG.4.  3 

.  By  I  1oi-al  act  certain  truatee*  of  mda 
were  lulhoriiAl  to  make  an  anier  for  Hop- 
ping up  pari  of  certain  old  highway*,  and 
a  righl  or  ap|>ril  waa  fiven  lo  any  permn 
or  perioni  who  might  be  agerirvn)  hy  the 
nuking  of  any  lurh  order:  Held,  that  in  • 
nolice  ora^ipral  againit  an  order  oflruitee* 
for  atopping  lip  a  highway,  it  waa  necei- 
aary  to  itate  that  the  party  intending  to 
appeal  waa  atgrieTed  by  the  order.    Rtz 

Mhin,  if.  8  4-  e  G-  4.  676 

.  A  notice  o(  appeal  againat 


■.ttVf  Mating  that  the  party  i 
'y  hia  appeal  againil  the  accoun 


tended  to  try  hia  appeal  agai 
on  the  ground!  and  for  the  reaaani  therein- 
after iet  forth,  and  then  apecifying  the 
itern*  againat  which  he  intended  la  appeal, 
•nd  the  objection  which  he  intended  to 
nwke  to  each  item,  wai  held  to  be  aulfi' 
dent,  although  it  waa  not  alated  that  the 
party  inli<niling  to  appeal  waa  a  rated  in- 
habitant of  the  parish,  Of  a  parly  aggrieved, 
Rix  V.  Thi  JuHicta  a/  Sowurtttihirt,  H. 
ekiO.i.  S81n.  (a) 

,.  Where  an  appeal  againat  an  order  of 
moval  waa  diamiaaed  on  the  giound  that 
the  appellant  had  not  given  the  nolii 

Siiireil  by  the  lulea  of  the  juiticei. 
ourt,  thinking  it  reasonable  that  the  ap- 
peal ahoiild  be  heard,  granted  a  nundamui 

hear  the  appeal.     Kax  v.  Tkt  Jt 


ARBITREHENT. 
8m  Aw«iu>.     BaHKBurr,  1. 

,.  A  Terdiet  baring  been  found  for  the  de- 
fendant, and  a  rule  for  a  new  trial  obtain- 
ed, the  cauae  waa  referred  to  a  barriater, 
and  the  coita  of  the  cauae  were  to  be  in  hia 
diicrrtion.  He  found  that  the  plaintiffs 
were  entitled  to  recover,  and  ordered  the 
delendanta  to  pay  the  cob  I  a  of  the  cauae: 
Held,  that  the  plainliffa  were  not  entitled 
to  the  casta  of  the  first  trial.  Rigby  Md 
allien,  Attiguu;  V.  OMl  and  »tktr,,  T. 
8  G.  4.  57 

I.  Where  an  award  directed  that  one  of  the 
two  parties  to  the  aubraisaion  afaould  pay 
the  expenses  of  the  reference,  and  that  thi 
Other  should  repay  theni  on  demand ;  am 
the  former  having  paid  them,  made  an  affl 
davit  of  debt  againat  the  other  party,  al 
leging  auch  payment,  but  not  ttating  an] 
demand  of  repayment :  Held,  that  Ihia  was 
Dot  sufficient.  Drivtr  v.  Hood,  M.SO.i 
49-1 

I.  Where  a  rauae  and  all  matter*  in  difference 
were  referred  at  Nisi  Priua  to  an  arbitra- 
tor, and  he  found  that  a  sum  of  money  was 
due  from  the  plalntilTto  the  defendant, and 
ordered  that  sum  lo  be  paid  to  the  latter; 
•nd  between  the  time  of  making  the  order 
of  refprcnee  and  taxing  costa,  and  signing 

iudiment,  the  plaintiff  became  bankrupt : 
leld,  that  the  amount  of  the  taxed  coaU 
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h»  bill,  it  boand  to  deliver  np  to  his  client, 
not  onljr  orii^inal  deedff,  &c.  belonging  to 
him,  but  also  the  draAa  and  copies.  Ex 
parte  E.  Hpriffuil,  AT.  8  6.  4.  />28 

3.  By  custom  in  a  corporate  town,  all  per9ons 
having  served  an  apprenticeship  for  seven 
yesrs  to  a  free  burgess,  carrying  on  trade 
there,  were  entitled  to  be  admitted  to  the 
ofiice  of  free  burgess :  Held,  that  a  person 
who  had  starved  undei  articles  of  clerk^ihip 
to  sn  attorney,  a  free  burgess  of  the  bo- 
rongfa.  and  residing  within  the  same,  was 
not  entitled  to  be  aidmttted  to  his  (Veedom. 
R£X  V.  Tke  Mayor^  (jrc,  0/  Doncast^r,  H, 
%k%G  4.  630 

4.  An  attorney  suing  by  latitat,  and  not  by 
attachment  of  privilege,  loses  his  rifsht  to 
retain  the  venue  in  MitUUatx,  Mou9t»€y 
V.  Wat9ou^ H.8k9G.4.  683 

AWARD. 

See  Arbithkmsmt. 

Is  debt  on  an  award,  the  execution  of  the 
submission  by  all  the  parties  must  be 
proved.    Ferrer  v.  Oven^  M.  S  O.4.    427 

BAIL. 
See  Pkaotics,  6, 10,  IS,  16,  17. 


BANKRUPT. 

I.  Where  a  commission  of  bankrupt  was  sued 
out  on  the  petition  of  A*  B.,  founded  on  an 
act  of  bankruptcy  in  DeeewiSer,  and  it  ap- 
peared that  in  the  preceding  October j  the 
nokrupt,  by  a  deed,  to  which  A.  B>  was 
a  party, assigned  all  his  property:  Held, 
that  the  assignees  (although  A.  B.  was 
not  one  of  them)  could  not  avail  them- 
lelves  of  this  deed  as  an  act  of  bankruptcy 
in  order  to  recover  money  subsequently 
Ittid  by  the  bankrupt,  inasmuch  as  the  cre- 
ditors represented  by  the  assignees  derived 
all  their  rights  under  the  commission  from 
the  petitioning  creditor,  who  was  a  party 
to  the  deed. 

The  money  sought  to  be  recovered  had 
heen  deposited  by  the  bankrupt  in  the  hands 
of  aa  arbitrator,  who  was  to  decide  to  whom 
it  belonged.  The  arbitrator,  before  the 
commission  issued,  and  without  knowledge 
of  aay  act  of  bankruptcy  having  been  com- 
mitted, paid  the  mone^  over  to  the  person 
whom  he  thought  entitled  to  receive  it : 
Held,  that  the  assignees  could  not  recover 
it  from  the  arbitrator.  T»pe  and  another^ 
Assignees,  v.  MocMny  Omt.,  one,  ^«.,  7. 8 
^'  4.  101 

1  The  assignees  of  a  bankrupt  having  once 
^rmed  the  acts  of  a  person  who  wrong- 
fnlly  aokl  the  proiierty  of  the  bankrupt, 
cannot  afterwanls  treat  him  as  a  wrong- 
doer, and  maintain  trover.  Brewer  and  au' 
ff^fAssipteee, v. Sparrow, T,SG,4,  310 

3*  The  sheriff  having,  under  a  fieri  facias,  is- 
•■ed  at  the  suit  irf  a  jndgmcnt-creditor, 
'ttMdthe  goods  of  a  bankrupt,  which  the 


Vol.  XIV, 


assignees  claimed,  the  Court  stayed  the  re- 
torn  of  the  fieri  facias  until  the  sher  ffshould 
be  indemnified.  The  assignees  of  the  bank- 
rupt, in  their  own  name,  and  not  in  their 
character  of  assignees,  brought  trespass 
against  the  sheriff  and  execution -creditor 
for  seizing  the  goo<ls,  which  consisted  of 
the  stock  on  a  farm,  which  had  belonsed 
to  the  bankrupt.  On  the  is-^u  ng  of  the 
commission,  the  assignees  took  possession 
of  the  farm,  managed  it  for  the  benefit  of 
the  creditors,  and  purchased  additional 
stock  ami  farming  utensils,  and  they  had 
continued  in  possession  several  months  be- 
fore the  goods  were  seized  by  the  sheriff 
under  the  fieri  facias.  The  Court  refused 
to  stay  the  proceedings  in  the  action,  of 
trespass.  Beruaerotti  a»f/  other*  v.  Fair- 
broiher  and  another.  Sheriffs  of  Middlesex, 
and  another,  T.hG.A.  379 

4.  Where  a  verdict  in  trover  was  obtained  in 
vacation  against  a  trader,  who,  after  the 
first  day  of  the  next  term,  but  before  final 

i'udtrment  was  signed,  became  bankrupt: 
leld,  that  final  judgment  signed  afterwards 
during  the  same  term,  related  to  the  first 
day  of  the  term,  and  that  the  debt  thereby 
created  was  barred  by  the  bankrupt's  eer« 
tificate.  Greenway  and  another  v.  Fisher, 
M,  8  G.  4.  436 

5.  Where  a  trader,  in  embarrassed  circum- 
stances, gave  a  bill  of  sale  of  part  of  his 
property  to  a  particular  creditor:  Held« 
that,  upon  a  question,  whether  this  was  an 
act  of  bankruptcy  within  the  6  G,  4,  c.  16, 
s,  3,  it  was  properly  left  to  the  jury  to 
say,  whether  it  was  a  voluntary  deed,  and 
given  in  contemplation  of  bankruptcy. 
Gibbinn  and  another,  Assignees,  v.  Phil- 
lips,  M,  8  G.  4.  d29 

6.  Where  a  party  examined  before  commis- 
sioners of  bankrupt,  admitted  that  he  had 
received  a  sum  of  money  on  account  of  the 
bankrupt  after  an  act  of  bankruptcy,  but 
not  that  it  was  a  subsisting  debt :  Held, 
that  this  was  not  evidence  sufficient  to  sup- 
port a  count  on  an  account  stated  with  the 
assignees.  Query,  whether  an  admission 
obtained  by  such  compulsory  examination 
can  be  used  as  evidence  in  such  an  action  ? 
Tticker  and  another.  Assignees,  v.  Barrow, 
ir.  8  &  9  (?.  4.  623 

7.  Where  a  party,  brought  before  commis- 
sioners of  bankrupt,  and  examined  by  then^ 
with  a  view  to  ascertain  whether  the  bank- 
ruptcy had  been  concerted  between  bim 
and  the  bankrupt,  and  how  the  stock  of  the 
latter  had  been  disposed  of,  was  asked  with 
what  intention  he  believed  the  bankrupt 
had  come  to  him  on  a  certain  day  before 
the  docket  was  struck?  to  which  he  an- 
swered, that  he  did  not  know  the  bankrupt's 
intention,  and  did  not  know  what  to  sfiy  as 
to  his  belief:  Held,  that  the  question  was 
not  material,  and  that,  therefore,  although 
the  answer  might  not  be  satisfactory,  the 
commissioners  bad  not  authority  to  commit 
the  party.  Ex  parte  Charles  Baxter,  H, 
8  &  9  (?.  4.  673 

8.  A  second  commission  issued  against'  a 
trader,  before  a  former  commission  has 
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he  Uauing  of  that  corn- 
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111  Priui  to  an  aibilra 
let  a  turn  of  monry  wa< 
iO'ro  ihedcrendaiil,  and 
9  b«  pai<1  to  ihe  laltrr, 
■ae  of  mak  ng  Ihe  order 
uiing  cocli  and  lign  n^ 
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Hint  or  tbe  lazed  colli 
debt  provable  under  tbe 
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EJtCHANGE. 
lill  or  exchange  cannol 
merchanta  Jniist  upor 
;eTitor,  without  produc- 
Jeliveruptbebilli  and, 
>ld  that  Ihe  indorHr  of 
:,  could  not  in  an  action 
c  amount  from  the  >c- 
elo»wsi  after  Ihe  bill 
e  indoraee  offered  an  in- 
T.  BobiM,cH,  T.  8  G.  4, 
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iBf  for  all  fan*  received  ^y  him  by  virtue 
of  hit  office,  the  surety  is  not  liable  for  a 
•001  lent  to  the  overseer  and  applied  by 
him  to  parochial  purposes.  Ltigh  v.  Titflor^ 
H.  8  G.  4.  491 

BROKER. 

Sm  Peihcipal  and  Agent. 

Id  10  sctioo  afainst  a  sworn  broker  of  the 
city  of  Land^n  for  nef^lisence  in  making  a 
coQtiacty  the  Court  will,  on  motion,  conopel 
htm  to  produce  his  books,  in  order  to  ena- 
ble the  plaintiff  to  inspect  and  take  a  copy 
of  the  contract.  BrowMing  dud  amoiksr  v . 
iy/«t«  tP»d  axoik^r^  T.  8  O.  4.  304 


BYE-LAW. 

B€9  CoKFOaATlON,  6. 

CANAL  ACT. 

By  a  canal  act  the  company  of  proprietors 
weie  aothoriied  to  make  the  canal,  and  to 
do  all  other  acU  which  they  might  think 
necessary  and  convenient  for  the  making, 
improving,  and  using  the  canal ;  and  the 
profit  of  the  company,  on  the  money  ex- 
pended in  making  and  completing  the  navi- 
gation, was  not  to  exceed  8  per  cent,  per 
annum;  and  in  order  to  ascertain  the  clear 
amoont  of  the  profits  of  the  navigation,  the 
company  were  required  to  keep  an  account 
of  the  money  laid  out  in  making  the  canal, 
and  of  all  charges  incurred  before  the  canal 
waa  completed  i  and  also  to  make  out  an 
aonoal  account,  balanced  to  the  29th  of 
StpUmier,  of  the  rates,  and  of  the  charges 
attending  the  supporting,  maintaining,  and 
Mta^the  said  navigation, and  these  accounts 
were  to  be  laid  before  the  justices  at  quar- 
'Ccr  lessions,  and  they  were  to  reduce  the 
rates  whenever  the  clear  profits  of  the 
navigation  exceeded  8  per  cent,  upon  the 
money  laid  out :  Held,  that  the  company 
were  authorised  to  widen  and  deepen  the 
caoal,  after  it  had  been  once  completed, 
(that  being  beneficial  to  the  public,)  and 
that  the  cinrge  of  such  widening  and  deep- 
ening was  a  charge  attending  the  using  of 
the  canal.  The  King  v.  The  Justioes  of 
Giamermmskire,  H.  8  &  9  G.  4.  722 


CHARTER. 
8m  Corporation,  2,  5,  6. 

COMMITMENT. 

i  commitment  of  an  insane  person,  under  the 
39  &  40  G.  3,  e.  94,  *.  3,  is  not  a  commit- 
ment in  execution,  and  is  not,  therefore,  to 
be  construed  with  the  sam^  strictness;  and, 
therefore,  a  warrant  stating  tbatil.  B.  had 
been  discovered  and  apprehended  under 
circamstancea  that  denoted  a  derangement 
of  mind,  and  a  purpose  of  committing  some 
crime,  for  which,  if  committed,  he  would 
be  liable  to  be  indicted,  to  wit,  an  assault, 
•ad  that  the  said  A.  B*  being  brought  be- 


fore the  justice,  he  committed  him,  was 
held  to  be  sufficient,  although  it  did  not 
state  the  name  of  the  person  whom  the 
prisoner  intended  to  assault;  and  it  did  not 
appear  that  the  committing  magistrate  re- 
ceived any  evidence  on  oath.  Tk»  King  v. 
(?e«rlay,  H.  8 1(  9  O.  4.  669 

COMMON. 

.  Trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  treading  down  the 
grass,  &c.  and  breaking  and  destroying  the 
hedges  and  fences  of  the  plaintiff,  &c.  The 
defendant,  as  to  all  the  trespasses,  pleaded 
that  the  plaintiff's  close  was  parcel  of  the 
manor  of  C,  and  that  a  cerUin  messuage 
and  four  acres  of  land  was  parcel,  and  a 
customary  tenement  of  that  manor,  and 
that  there  is,  and  iVom  time  whereof,  Ikc. 
there    hath    been    a   custom  within    the 
manor,  that  the  customary  tenant  of  that 
tenement  shall  have  common  of  pasture 
upon  the  plaintiff's  close.    That  J»  5., 
being  seised  of  the  said  custoipary  tene- 
ment, having  occasion  to  use  his  common 
of  pasture,  entered  the  close  in  which,  &c. 
and  put  his  cattle  in,  and  because  the 
hedges  and  fences  had  been  improperly 
erected,  defendant  threw  them  down .    The 
plaintiff,  in  his  replication,  took  issue  upon 
the  custom,  and  new  assigned  that  the  de- 
fendant entered  for  other  purposes  than 
those  mentioned  in  the  plea :  Held,  first, 
that  upon  the  issne  joined  upon  the  replica- 
tion, the  plaintiff  was  at  liberty  to  prove 
a  custom  for  the  lord  of  the  manor  to  in- 
close parcels  of  the  waste,  and  a  grant  to 
him  of  the  locus  in  quo  under  such  custom, 
and  that  it  was  not  necessary  that  that 
custom  should  be  specially  replied. 

Held,  secondly,  that  a  custom  for  the  lord 
of  a  manor  to  inclose  the  waste  without  limit 
or  restriction,  being  inconsistent  with  the 
rights  of  the  commoners,  was  bad  in  point 
of  law,  but  that  a  custom  to  inclose  (even 
as  against  common  of  turbary)  parcels  of 
the  waste,  leaving  a  sufficiency  of  common, 
was  good,  and  that  it  lay  on  the  lord,  or 
his  grantee,  to  show  that  a  sufficiency  of 
common  was  left. 

When  the  lord  or  his  grantee  erects  fences 
upon  the  common,  the  commoner  may  by 
law  destroy  the  fences,  and,  therefore,  the 
fact  of  the  defendant's  having  entered  upon 
the  plaintiff's  close,  and  thrown  down  the 
whole  of  the  fences  which  he  had  erected, 
when  they  might  have  entered  upon  the 
close  without  throwing  down  any  part  of 
the  fences,  was  held  not  to  be  evidence  that 
they  entered  for  other  purposes  than  those 
mentioned  in  the  plea,  and  did  not  warrant 
the  jury  in  finding  a  verdict  for  the  plain- 
tiff on  the  new  assignment.  Arlett  v.  EUis 
and  others,  T.  S  O.  A.  346 

CONVICTION. 

Where,  in  trespass  against  two  magistiates 
for  breaking  and  entering  tjhe^  plaintiff's 


clow  in  Hm  paritb  of  A.  and  (eitii 
•liMp,  it  appMred  ihit  tbe  defendiDti 
Um  compliiat  of  the  *UTT>yor  of  Ibe 
w>^  ippDiated  fiiT  the  whale  pariil: 
Ticted  the  plaintiff  of  neglecting  te  c 
tote  duty,  and  inaed  a  warnat  to  lei 
penalty  undrr  which  tin  act  cocnplaii 
wa>  done  :  Held,  that  (he  conviction 
nod  upon  the  face  of  it,  wb>  a  tut 
defence,  and  that  the  plaintiff  could  i 
thia  action,  try  the  queatton,  wheth 
land  which  he  occupied  wai  esi-mnl 
the  burtbea  of  repairiDS  ibe  roada  in 
part*  of  tbe  jiariah. 

Tbe  mixtym  called  opon  tbe  pUii 
do  certain  alatuladutF,  or  compound 
Tbe  conTiction  alaled  that  be  wai  as 
pier  of  land  in  thepariib,and  bad  of^ 
to  do  tbe  work,  bat  did  not  Dolica  ttu 

ritioo:  Held,  that  it  wa*  unneceaa 
n,  or  to  itate  that  ibt  plaiatiff  I 
team  ;  for  that,  if  ha  did  not  keep  a 
or  bad  compounded  for  the  ilatuti 
that  waa  matter  of  defenee,  which 
to  have  been  nrged  bf  bim  in  anil 
the  complaint.  PawcMI  j.  Fvttli, 
amdUr,  M.  B  O,  4. 


COPTHOLDER. 

Tbe  prommption  ii,  that  waite  land, ' 
adjoini  to  a  road,  belongi  to  tbe  ow 
tbe  adjoining  inctoied  land,  whether 
a  freeWder,  leaaeholder,  or  eopyh 
and  not  to  tbe  lord  of  (be  manor.  1 
iJkt  drmitit  af  Priitg  and  aiullur  T. 
wj,  T.8  0.  4. 


CORPORATION. 


nak<  ratea  upon  ell  and  e*erj  pen 
■kcTaoiw  wbo  bold,  occupied,  or  poa 
land  in  the  pariafai  it  wai  bald,  that 

{oration  waa  liable  to  be  rated,  all 
y  a  clauaa,  giving  an  appeal  to  lb*  q 
Maiiana  to  any  party  aggrieved,  auch 
waa  bound  to  enter  into  •  recognimn 
The  act  of  parliimNit  required  tbi 
fore  any  action  ibould  be  brought  ton 
any  ratea,  there  riiould  be  a  peraoni 
mand  of  the  mat,  or  a  demand  ia  w 
left  at  tbe  place  of  aboda  of  th«  p 
charged,  or  oa  tbe  promiwa  charged: 
by  Baflf,  J.,  that  a  demand  made 
meeting  of  tbe  corporate  body  dull 
veaed  waa  anfflcient ;  and  by  LiuitJa 
that  a  demand  fixed  on  the  premiaesct 
under  tbe  rate  waa  lafflcient.  (Ur 
Tin  Prffiurrt  of  tia  Ktmi  Wat*r  I 
T.  8  O.  4. 
a.  By  charter  of  tbe  10  Jm.  1,  recitin) 
the  borough  of  I),  waa  an  ancient  boi 
and  that  the  mayor  and  hurgeitei,  tii 
of  mind,  had  enjoyed  diven  franchiM 
king  confirmed  to  tbe  mayor  and  bori 
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kd  elected  lo  vmnj  pertont  to  1m  Inir- 
gesMi  at  to  tbem  seemed  fit.  Theple«tben 
(after  tetting  out  «  charter,  by  which  the 
king  granted  that  there  ahoald  be  a  mayor, 
ten  aldermen,  and  ten  capital  burgesies, 
and  that  they  ahoald  be  the  common  coun- 
cil for  all  things  tooching  the  government 
of  the  boroogh)  stated,  that  from  thence- 
forth there  hmd  been,  and  still  were  within 
I  be  borough,  a  mayor,  ten  aldermen,  and 
ten  capital  burgesses,  and  an  indefinite 
number  of  burgesses,  and  a  common  coun- 
cil; that  oil,  &c.,  the  then  mayor,  and  di- 
vert, to  wit,  nine  of  the  aldermen  of  the 
borough,  being  the  major  part  of  the  alder- 
men, and  nine  of  the  capital  burgesses, 
being  the  major  part  of  such  ten  capital  bur- 
gesses, to  granted  by  the  charter,  being  the 
major  part  of  the  common  council  of  the 
borough  for  the  time  being,  duly  assembled 
and  met  together  as  such  common  council, 
for  the  purpose  of  electing  a  burgess,  and 
being  so  assembled,  it  seemed  fit  to  them 
to  elect,  and  they  did  elect,  the  defendant 
to  be  a  burgess.  Replication,  that  notice 
of  the  purpose  for  which  the  supposed  as- 
sembly of  the  common  council  was  to  be 
bid,  was  not  at  any  time  before  the  said 
asMmbly  was  held  given  to  the  aldermen 
or  capital  burgesses  of  the  borough,  or  any 
or  either  of  them :  Held,  upon  demurrer, 
that  the  replication  was  bad,  because  it  m- 
nrned,  as  a  general  proposition  of  law, 
that  there  could  not  be  any  lawful  assem- 
bly for  the  purpose  of  electing  a  burgess 
without  previous  notice  of  the  purpose  of 
the  meeting  having  been  given  to  every 
member  of  each  select  body  of  the  common 
conneil;  whereas,  if  all  the  members  of 
tttch  select  body  were  present  at,  and  con- 
curred in  the  election,  such  notice  would 
bare  been  unnecessary.  Rex  v.  Sir  G. 
CkMwfndj  Ban.^  J7.  8  Ik  9  G.4.  69,'^ 

t  Where  a  new  eharter  was  granted  to  an 
«id  corporation,  the  mayor  and  burgesses 
of  S.f  whereby  it  was  granted,  that  there 
sfaoold  be  certain  definite  bodies,  and  an 
indefinite  body  of  burgesses ;  and  the  defi- 
nite bodies,  and  a  majority  of  the  burgesses, 
ugnified  their  desire  to  aecept  the  charter 
either  bv  acting  under  it,  or  by  a  written 
declaration  of  their  assent:  Held,  that  this 
was  a  valid  scceptanee. 

Qwre,  Whether  it  was  necessary  that 
the  eharter  should  be  accepted  by  a  majo- 
rity  of  the  burgesses  t  R*»  v.  Hvgk§»^  H. 
Sit  9  G.  4.  708 

6*  By  charter,  the  king  incorporated  the  To- 
Wco  Pipe  Blakers  in  LomJou  and  Went- 
mntt$r^  England  and  WoUm  ;  and  after 
naming  the  first  master,  wardens,  and  as- 
liitants,  provided  for  the  future  election  of 
officers,  and  the  transaction  of  oth«'r  corpo- 
nte  business  at  oneetings  to  be  holden  in  a 
M  in  L^ndoH,  or  within  three  miles 
^reof,  and  that  the  master,  wardens,  and 
■isistants  should  there  yearly  elect  out  of 
the  assistants  four  to  be  wardens  of  the 
*<>«iety;  and  it  then  authorized  the  master, 
^'vdens,  and  asaiataats  to  mako  bya-laws 

2 


for  the  government  of  the  society,  and  evf  ry 
member  thereof,  and  every  ptrsoii  using  the 
art  or  mystery  of  making  tobacco  pipes  in 
Loydou  and  Weitmivster^  and  any  other 
part  or  places  in  E»gluftd  or  Wnha  :  Held, 
that  although  the  charter  might  be  inade- 
quate to  bind  all  the  tobacco  pipe  makers 
in  the  kingdom,  it  was  competent  to  bind 
such  of  them  as  became  members  of  the 
corporate  company.  Secondly,  that  the 
charter,  by  fixing  the  place  of  meeting  tc 
Loudon  or  Wextmiuster,  or  within  three 
miles  thereof,  sufficiently  established  local 
limits  for  the  corporation.  Thirdly,  that 
a  bye-law,  \%*hich  imposed  a  fine  on  every 
master,  warden,  or  assistant  who  should  not 
attend  all  courts  to  be  holden,  was  a  valid 
bye-law.  Fourthly,  that  a  bye-law, "  that 
if  a»y  perAOH  chosen  to  be  warden  should 
refuse  to  accept  the  office  of  warden,  he 
should  forfeit  to  the  company  6/.  13«.  4<f.," 
was  good,  the  words  ajijf  person  applying 
to  persons  eligible  by  the  terms  of  the. 
charter  to  the  office  of  warden.  Fifthly, 
that  a  bye-law,  that  every  freeman,  using 
or  not  using  the  said  art,  mystery,  or  trade, 
should  pay  yearly  to  the  company  8«.,  to 
be  paid  quarterly,  and  every  journeyman 
of  the  company  4<jr.  yearly,  to  be  paid  quar- 
terly, and  that  every  person  refusing  should 
forfeit  twice  the  sum,  was  bad,  inasmuch 
as  it  did  not  appear  that  any  rightful  ex- 
penditure of  the  company  required  such  a 
contribution.  Tke  Master ,  4rr.  o/tk*  X«»- 
dou^  ^e.  Tobacco  Pipe  Malere*  Company 
V.  Woodroffe,  H,  B  ^  9  G.  4,  838 


COSTS. 

See  BAMKaupT,  9. 

1.  A  verdict  having  been  found  for  the  de- 
fendant, and  a  rule  for  a  new  trial  obtained, 
the  cause  was  referred  to  a  barrister,  and 
the  costs  of  the  cause  were  to  be  in  his  dis- 
cretion. He  found,  that  the  plaintiffs  were 
entitled  to  recover,  and  ordered  the  de- 
fendants to  pay  the  costs  of  the  cause : 
Held,  that  the  plaintiffs  were  not  entitled 
to  the  costs  of  the  first  trial.  Righy  e/yd 
oiAerty  Aesigneee,  v.  OJMl  and  oikerSy  T. 

8  G.  4,  SI 

2.  The  plaintiff,  in  an  action  on  the  statute 

9  Anne,  e,  14,  »,  2,  recovered  treble  the 
value  of  money  lost  at  play,  the  loser  not 
having  sued  within  the  time  prescribed  by 
the  statute.  A  writ  of  error  was  brought 
by  the  defendant,  and  iudgment  was  affirmed 
without  costs :  Held,  t^t  the  poor  of  the 
parish  where  the  offence  was  committed 
were  entitled  to  one  moiety  of  the  sum 
recovered,  without  deducting  costs.  Wil-' 
Ian  V.  Taylor^  T,  8  G.  4.  Ill 

3.  In  an  action  for  mesne  profits,  the  plain- 
tiff may  recover  by  way  of  damages,  costs 
incurred  by  him  in  a  court  of  error  in  re- 
versing a  judgment  in  ejectment  obtained 
by  the  defendant.  Nowell  v.  RoaJt§f  M^ 
8  G.  4.  404 

K* 


COOKTT  RATE. 

Sm  ArriiL,  1.    Poos  Rati,  S. 

Wltere  >  eounljr  rata  wai  mida  under  i 
■Cl,  S4  a.  3,  r.  103,  giving  a  cerlajn 
of  appnl :  Held,  ttwt  nevertbeleu  a 
aggriavcd  hod  the  larger  right  or  i 
given  bj  Iht  .U  G.  3,  c.  51,  t.  U, 
appliei  la  all  ici*  relating  to  count} 
therelorore  paued,  whether  local  or 
ral.     Rrx  V.  It*  Jtulicti  efBuciiu, 


COVENANT. 

TcHm,  9,  S, 


A  ca«tom,  that  there  ihall  be  a  Mlrct 
of  an  indefinite  number  of  penon*, 
nued  by  election  of  new  memben  ml 
it*eir,  and  not  by  the  pariihiooera,  u 

SembI*.  That  it  muit  be  part  o 
cnitom  tUt  there  should  alwayi  be 
aonsble  namber,  and  that  the  rrau 
nesi  of  the  number  rnuat  be  decided 
leference  to  loni-etlabliabed  u*Bfe, 
the  population  of  the  pariib  \  auch  a  < 
having  eiiited  from  time  imoiemori 

In  The  year  1SS3,  bya  faculty  gran 
the  Bishop  of  Ijnidau,  forty-nine  pi 
together  with  the  vicar  and  cburehwi 
were  named  »  a  irlect  vetlryi  an 
number  wai  to  be  kept  up  by  elcctii 
be  maJe  by  ten  at  leaat  of  thote  fort; 
together  with  the  vicarand  ehurchwi 
In  the  year  1673  tbi*  number  of  te 
by  another  ftculty,  reduced  to  aevei 
thcte  faculties  were  acted  upon  ever 
■vard*.  TenoutoflhefourteeDveatT 
fxcluiive  of  the  vicar  and  ehurchwa 
who  were  preient  at  the  vntry  bolile 
before  the  promulgBlionof  the  lirit  ft 
were  part  oF  the  forty-nine  named  i 
faculty:  Held,  that  ai  the  veatryap]! 
by  the  faculty,  and  lince  continued,  v 
inconiittent  with  the  vealry  previou: 
iiting  by  the  euitom,  the  cuatom  W 
deMroyed  by  the  pariib  having  BC 
the  faculty,  and  leted  upon  it  ever 
the  faculty  not  being  binding  in  la' 
The  vestry  bavine  power  at  any  ti 
depart  from  ita  ditfctioni.  OolUiu 
alhtn  V.  Ftuu,  U.Sh.9  0.i. 

DAMAGES. 
Su  Costs,  3. 

DEED. 

•r  of  certain  lands,  b] 
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DEVISE.  I 

I.  Wbere  a  ptrty,  who,  hj  writing  obltSB- 
tory  (without  any  penal  sum),  had  bound 
binnelf  to  pay  to  A.  B.  an  annuity  of  20/. 
a  year  lor  her  i.f«,  devised  bis  estate  to 
trustees  upon  certain  trusts,  until  his  son 
•hoold  attain  the  ago  of  twenty-one  years  ; 
Held,  that  the  estate  of  the  trustees  ceaseii 
upon  the  death  of  the  son  under  the  age  of 
twenty-one,  all  the  purposes  of  the  trust 
being  tb'U  at  an  end ;  and  that  the  trustees 
were  only  liable  to  pay  to  A.  B,  such  ar- 
rears of  the  annu«ty  as  beeame  due  before 
tha  son*s  tl^ttth.  Morrani  mmd  Ahu  ki» 
Wift  ▼.  Qougk  oMd  •iMfJUr,  T.  8  G.  4. 

306 

S.  it.  JB.,  seised  of  a  aioiety  of  several  es- 
tates, the  whole  of  which  had  been  her  fa- 
ther's (but  of  which  she  took  one  part  as 
heir  of  hfr  father,  and  the  remainder  as 
heir  of  a  niece,  her  f<it bar's  granddaughter), 
devised  ^all  her  moiety  of  and  in  all  her 
late  father's  messuages,"  kc, :  Held,  that 
the  devisee  toi>k,  as  well  the  estates  which 
descend  -d  from  the  niece,  as  thoie  which 
descended  immediately  from  the  testatrix'^ 
fiither.  Dm  oh  tlu  demise  of  N§«ftoH  v. 
TmpUr,  M.  S  G.  4.  384 

DISTRIBITTIVE  SHARE. 
See  Executor,  2. 

EJECTMENT. 
Sm  Landlord  and  Tenant* 


EVIDENCE. 

U  The  fact  of  a  pauper's  remembering  him- 
>elf,  when  four  yi*ars  of  age,  in  the  parish 
of  it.,  is  no  evidence  that  he  was  horn 
there.  lUx  v.  The  InhabUant9  of  TroW' 
iridgt,T.SG.4.  252 

3*  An  acknowledgment  of  a  debt  made  by  a 
debtor  art**r  arrest,  but  before  an  escape,  is 
evidence  against  the  marshal,  in  an- action 
for  the  e^cap*.  Per  Bayley^  J.  Roger* 
V.  Joiw*,  r.  8<?.  4.  86 

3*  Where  a  party  declared  npon  two  written 
agreements,  by  the  second  of  which  \'aria- 
tions  were  ma«le  in  the  first,  and  there  were 
also  connts  upon  each  separately;  and  it 
appeared,  when  the  instruments  were  pro- 
bated in  evidence  by  the  plaintiflT,  that  the 
first  only  wa^  stamped :  Held,  that  the  se- 
cond could  not  he  read  in  evidence  to  sup- 
port the  plaintiff's  case,  but  misht  be  looked 
•t  in  order  to  ascertain  whether  the  first 
^  altered  by  it,  and  that,  therefore,  the 
plaintiff  could  not  exclude  the  second  agree- 
ment and  proce<Hl  upon  the  counts  setting 
^t  the  first  only.  Keede  v.  Deere^  3*.  8 
G.4.  261 

*•  Where,  in  case  the  declaration  stated  that 
pUintiiT  delivered  a  trunk  to  the  defendant, 
to  be  put  inro  a  roa<*h  at  Ckeuer^  in  the 
•"***?  of  Chewier,  to  wit,  at,  &c.,  and 
■*felT  nrricd    to  Shrewsltvry,  and    that 


tbrongb  dafendnit's  negligence  it  was  lost  i 
and  it  appeared  in  evidence  that  the  trunk 
was  delivered  to  the  defendant  at  the  city 
of  Cketter,  which  is  a  county  of  itself,  sepa- 
rate from  the  county  of  Ckest^r  at  large, 
but  within  its  ambit :  Held,  that  this  was 
not  a  material  variance,  but  that  the  decla- 
ration was  supported  by  the  evidence,  as 
no  evidence  was  given  of  the  existence  of 
any  other  place  called  CUester.  Wood" 
w^trd  V.  Booth,  T.  8  G.  4.  301 

5.  The  presumption  is,  that  waste  land,  which 
adjoins  to  a  road,  belongs  to  the  owner  of- 
the  adjoining  inclosed  land,  wh»*ther  he  be 
a  freeholder,  leaseholder,  or  copyholder, 
arul  not  to  the  lord  of  the  manor.  Doe  on 
the  delmiee*  of  Priug  and  another  v.  Pear- 
eeif,  T.  8  O.  4.  304 

6.  Trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  treading  down  the 
grass,  &c.  and  breaking  and  de?itroying  the 
hedges  and  fences  of  the  plaint  ff,  &c.  Tha 
defendant,  as  to  all  the  trespasses,  pleaded 
that  the  plaintiff's  close  was  parcel  of  the 
manor  of  C,  and  that  a  certain  messuage 
and  four  acres  of  land  was  parcel,  and  a 
customary  tenement  of  that  manor,  and 
that  there  is,  and  from  time  whereof,  &e. 
there  hath  been  a  custom  within  the 
manor,  that  the  customary  tenant  of  that 
tenement  shall  have  common  of  pasture 
upon  the  plaintiff's  close.  That  J,  fif.y 
being  seised  of  the  said  customary  tene- 
ment, having  occasion  to  use  his  common 
of  pasture,  entered  the  close  in  which,  &c. 
and  put  his  cattle  in,  and  because  the 
hedges  and  fences  had  been  improperly 
erected,  defendant  threw  them  down.  The 
plaintiff,  in  his  replication,  took  issue  upon 
the  custom,  and  new  assigned  that  the  de« 
fendant  entered  for  other  purposes  than 
those  mentioned  in  the  plf^a:  Held,  first, 
that  upon  the  issue  joined  upon  the  replica- 
tion, the  plaintiff  was  at  liberty  to  prove 
a  custom  for  the  lord  of  the  manor  to  in- 
close parcels  of  the  waste,  and  a  grant  to 
him  of  the  locus  in  quo  under  such  custom, 
and  that  it  was  not  necessary  that  that 
custom  should  be  specially  replied. 

Held,  secondly,  that  a  custom  for  the  lord 
of  a  manor  to  inclose  the  waste  without  limit 
or  restriction,  being  inconsistent  with  the 
rifthts  of  the  commoners,  was  bad  in  point 
of  law,  but  that  a  custom  to  inclose  (even 
as  against  common  of  tmbary)  parcels  of 
the  waste,  leaving  a  suflUciency  of  common, 
was  good,  and  that  it  lay  on  the  lord,  or 
his  grantee,  to  show  that  a  sufficiency  of 
common  was  left. 

When  the  lord  or  his  grantee  erects  fences 
upon  the  common,  the  commoner  may  by 
law  destroy  the  fences,  and,  therefore,  the 
fact  of  the  defendant's  having  entered  upon 
the  plaintiff's  close,  and  thrown  down  the 
whole  of  the  fences  which  he  had  erected, 
when  they  might  have  entered  upon  the 
close  without  throwing  down  any  part  of 
the  fences,  was  held  not  to  be  evidence  that 
they  entered  for  other  purpo«es  than  those 
m«*ntinned  in  the  plea,  and  did  not  warrant 
the  iury  in  finding  a  verdict  for  the  plaii? 
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tiff  OP  the  neve  assignment.    Arleti  v.  £//m 
•;k^  ofA'^/'f,  r.  8  G,  4.  34 1> 

7.  Where  an  agreement  referred  to  a  clause 
in  a  former  agreement,  and  provided  that  it 
should  extend  to  the  new  agreement  as  if 
it  had  been  repeated  therein :  Held,  that 
the  clause  referred*  to  could  not  be  consi- 
dered as  annexed  to  the  new  agreement  so 
as  to  make  an  additional  stamp  necessary,  on 
the  ground  of  the  agreement,  with  the  clause 
containing  more  than  1080  words.  AitwooU 
V.  Small  and  others y  M,  8  G,  4.  39U 

8.  By  the  special  memorandum  of  a  declara- 
tion, it  was  stated,  that  the  plaintiff,  ad- 
ministratrix, on  the  20th  of  Jantiaryy 
brought  her  bill  into  the  office  of  the  clerk 
of  the  declarations  of  K.  B.,  according  to 
the  course  and  practice  of  the  couit,  and 
filed  the  same  as  of  Michaelmaa  term.  Plea, 
that  at  the  time  of  exhibiting  the  bill,  th** 
plaintiff  was  not  administratrix,  upon  which 
issue  was  joined.  It  appeared  tbit  the  de- 
fendant was  neither  an  attorney,  nor  a  pri- 
•oner  in  the  custody  of  the  nnarshal.  The 
bill  was  delivered  on  the  20th  of  Jayuary, 
I'he  letters  of  administration  were  granted 
on  the  lOth  of  Jauuary :  Held,  that,  upon 
the  issue  joined,  the  verdict  was  properly 
found  for  the  plaintiff,  the  latter  having 
been  administratrix  at  the  time  when  the 
bill  was  exhibited.  Wooldritlgtj  Admi- 
mstratrix,  v.  Bijihopy  M.SG.4.  4U6 

9«  A  customer  deposited  a  sum  of  nnoney 
with  a  banker,  and  received  a  note,  by 
which  the  banker  promised  to  pay  the  prin- 
cipal at  ten  days'  sight,  with  three  per  cent, 
interest  to  the  day  of  acceptance.  The 
banker  paid  interest  on  the  note,  but  at  the 
same  time  told  the  customer,  that  he  would 
hot,  in  future,  pav  more  than  two  and  a 
half  per  cent.,  antf  in  his  presence  altered 
the  terms  of  the  note  by  striking  out  three 
and  inserting /IM7  and  a  half:  Hold,  first, 
that  the  word  "  acceptance"  meant  nghi, 
and  that  it  need  not  be  left  with  the  maker 
for  acceptance;  secondly,  that  the  pay- 
ment of  interest  was  evidence  to  show  that 
a  principal  sum  was  due,  and  that  the  note 
was  admissible  in  evidence  to  show  the 
terms  on  which  the  deposit  was  made.  Sitt- 
ton  V.  Taomer^  M.9G.4.  416 

10.  In  debt  on  an  award,  the  execution  of 
the  submission  by  all  the  parties  must  be 
proved.     Ferrer  v.  Oven,  JHT.  8  G.  4.     427 

11.  The  statute  1  G.  4,c.  119,  s,  11,  enacts 
that  no  suit  in  law  be  proceeded  in  further 
than  an  arrest  on  mesne  process,  by  any  as- 
signee of  an  insolvent's  estate,  without  the 
consent  of  creditors  and  approbation  of  one 
of  the  commissioners  of  the  insolvent  court : 
Held,  in  an  action  brought  by  an  attorney 
to  recover  his  bill  of  costs  incurred  in  an 
action  at  the  suit  of  such  an  assignee,  that 
it  was  incumbent  on  the  attorney  to  prove 
that  the  consent  of  creditors  and  the  appro- 
bation of  one  of  the  commissioners  of  the 
insolvent  court  had  been  obtained,  or  at  all 
•vents  that  he  had  informed  his  client  that 
such  consent  was  necessary.  Allison^  Grtit., 
ofte^ifr.  V.  Raffter,  M,  8  G,  4.  441 

12«  Where  a  high  constable  present!  persons 


for  a  nuisance  in  a  b%bway,  he  mast  p 
before  the  grand  jury,  and  give  his  evidence 
on  oath.  Rex  v.  UriJgtwtUer  amd  Tattntoti 
Canal  Company ,  M.  SG.4.  514 

13.  In  an  action  of  trover  against  the  sherif, 
for  goods  taken  in  execution,  it  is  sufficient 
for  the  plaintiff  to  give  in  evidence  the 
warrant  issued  by  the  under-sheriff,  under 
the  sheriff's  seal  of  office,  and  he  is  not 
bound  to  prove  the  writ.  GiUine  v.  PkU- 
lipit,  M  8  (?.  4.  .535  n.  (a) 

14.  A  parish  certificate,  dated  the  7th  of  Stp- 
tember  1758,  purported,  in  the  body  of  it, 
to  have  been  granted  to  a  pauper  and  his 
family  by  two  churchwardens  and  two  over- 
seers. It  was  signed  and  sealecl  by  two 
overseers,  and  by  one  churchwarden  only. 
The  churchwardens  for  the  year  1758  were 
nominated  lit  Easter^  ami  were  proved  to 
have  been  sworn  into  office  on  the  15tb  of 
Septemher,  at  the  visitation.  But  there  was 
no  direct  evidence  of  their  havine  been 
sworn  into  office  before  that  time.  The  cer- 
tifying parish,  aAer  the  date  of  the  certifi- 
cate, had  frequently  relieved  the  pauper, 
and  different  members  of  his  family,  while 
they  were  residing  in  other  parishes:  Hekl, 
that  in  favour  of  such  an  ancient  certificste, 
which  had  been  treated  by -the  certifying 
parish  as  valid,  the  Court  would  presume 
that  the  churchwarden  who  executed  the 
certificate  was  sworn  before  he  executed  it, 
and,  therefore,  that  it  was  duly  executed 
by  him  as  churchwarden  :  Held,  secondly, 
that  the  execution  by  two  overseers  and 
one  churchwarden  was  an  execution  by  the 
major  part  of  the  churchwardens  and  over- 
seers within  the  statute  S  k9W,3,e,  30. 
Rex  v.  The  InhabUattts  o/WhUehureh,  3f. 
8G.  4.  575 

15.  Parol  evidfiice  of  the  fact  of  tenancy  it 
admissible,  although  the  tenant  hold  under 
a  written  agreement.  Rex  v.  The  Inhai*' 
tant*  of  Hoty  Trimty,  Hully  M.SG,4,  611 

16.  It  was  proved  by  a  pauper,  that  he  bad 
been  bound  apprentice  twenty-three  yean 
ago  to  A.  B* ;  that  indentures  were  signed 
and  sealed,  and  that  he  served  seven  years, 
and  that  A,  B,  had  the  indentures;  that 
when  the  apprenticeship  expired,  the  pau- 
per asked  A,  B,  for  the  indentures,  and  be 
said  the  parish  officers  bad  them:  Held^ 
that  the  declarations  of  A.  B,,  who  might 
have  been  called  as  a  witness,  were  not  ad- 
missible in  evidence,  and  that  parol  evi- 
dence of  the  contents  was  not  admissible. 
Rex  V.  TAs  ItihahitaHte  of  Dettio,  M.  8 
G.  4.  620 

17.  Where  a  |»arty  examined  before  commis- 
sioners of  bankrupt,  admitted  that  be  had 
received  a  sum  of  money  on  account  of  the 
bankrupt  aHer  an  act  of  bankruptcy,  but 
not  that  it  was  a  subsisting  debt :  Held, 
that  this  was  not  evidence  sufficient  to 
support  a  count  on  an  account  stated  with 
the  a<signees. 

Query,  whether  an  admission  obtained 
by  such  compulsory  examination  can  be 
used  as  evidence  in  such  an  act  -on  ?  Tnel- 
er  and  aMoih§ry  Aesi^piMs,  v.  BarroWt  ^' 
8  G,  4*  «S 


When  ■  jmral  fnrmmt  mt  itiide  b«- 
MB^.iiidif.,  tint  iIk  former  ihould  Ivt, 
1  Ihe  Jatler-Ukr,  certain  premise*,  upon 
!  tniDi  ami  eondilioni  coMained  in  a  lm« 
tbe  (ame  prcmiMi  gnDled  bf  A.  (o  C. : 
U, Ihat  in  an  action  Wji  X.agaioat  £.  br 
It  and  non-rrpair,  ttie  ICMc  coalil  not 
lead  in  evirience,  anlna  duly  alamped. 
mr  V.  Peittr,  H.SkUG.i.  KS 

a  an  aelioii  for  not  returning  bill*  depo- 
NJ  viih  derendant,  the  fbllowinf:  un- 
mped  menKHvndiim,  liptnl  by  der«nd- 
,  wai  held  la  be  admiaaible  in  evidence : 
have  in  mj  hand*  Ibree  billa  wbich 
sunt  to  1201.  ta>.  U.,  which  I  have  to 
diKounted,  or  return  on  demand."  JVn/- 
1.  BKrhisan,  H.ekOG.t.  S3S 

Vhtre  an  eMminatron  of  a  loldier,  taken 
oietwomagiitraCe*,  wai  tendered  ineri- 
ice  lo  prove  hi*  ieCtlemeDt,  but  it  did  not 
leai  bjr  tbe  eiamination  ittelf,  or  by  other 
lof,  that  tbe  soldier,  at  tbe  time  when  he 
■  eiamined,  was  quartered  in  th 
ere  tbe  just  ices  had  juiisdirlion 
t  it  was  not  admissible.  Rrx  v.  iiu 
u^oHti  a/  Alt  SaiHli,  aoulAampKiii, 
Sk9G.*.  185 

'pon  an  issue  whether  a  certain  mes- 
(t  la  ailuated  wilbin  a  chapelrf,  a  per- 
wbo  oceupiea  nteahle  property  within 
ehaprlry  ia  a  competent  wilnpsa  to 
ire  that  it  i*.  Mar>i»»  mnd  awilitr  v. 
aiAjUid,  H.ahSa.i.  813 

EXECDTOR. 

foant  in  assDmpait  for  money  bad  and 
eiird  by  the  defendant,  as  eipculor,  to 
UH  of  the  plainliff,  cannot  be  jnin«l  with 
aunt  for  money  due  lo  plaint  ilf  from  ite- 
ilant,ai  executor,  upon  an  arFount  ilaled 
th  him  of  money  due  froio  him  aa  eze- 

iemble.  That  a  count  for  money  paid  by 
'  plaintilTto  the  use  of  the  derrndani,  aa 
Kntor,  may  be  Joined  with  such  a  count 
an  Bccount  staled.  Aj^tf  v.  AMkif  ami 
litr,  M.  8  G.  4.  444 

n  action  at  law  for  a  distributive  ahare  of 
inttiiate'apropertycannot  he  maintained 

wutor,  allhongh  he  may  have  eiprrasly 
Hnited  to  pay.     Jaati  T.  Taniur,  M.  B 
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FACTOR. 
8m  PaMoiFAL  xhd  Asinr. 

FEME  COVERT, 
re  a  ntarried  wonnn,  separated  frotn  her 
•band,  lived  with  her  father,  and  acted 
hn  servant  i  Held,  that  he  michi  main- 
n  an  action  apinal  a  person  by  whom 
■  >a*deha«tbed,anrihada(hild.  H^r~ 
'  V.  UfiiM,  Jtf.  8  G.  4.  387 

HFJtl  FACIAS. 
'f  A.  B.  enented  a  warrant  nf  tttomey 
lb*  name  of  C.  B.,  and  jn^nwDl  waa  cn- 
Voi,  XIV.— 60 


X.  3^ 

tered  up,  and  a  h.  h.  lelned  afalnst  mm  ty 
that  name  :  Held,  that  this  was  ri^r,  and 
Ihat  the  aherifT  was  bound  lo  etecnte  it. 
JlMvM  V.  Slattr,  M.  BG.i.  466 


FOREIGN  ATTACHMENT. 


tot  Lo»ileii,r  ^     ... 

rari,  he  must  put  in  bait  in  E.  B.  for  all  the 
defendants,  otherwise  a  procedendo  will  be 
granted.  K*-l  aad  anoikir  v.  OvtUsuiii, 
UTui  Caattti,  M.  8  a.  4.  S3S 

GAME. 


GAMING. 

The  plaintiff,  in  an  action  on  the  statola  0 
Anut,  t.  14,  1.  2,  rrcovrrrd  treble  the 
value  of  mone^  lost  at  play,  the  loser  not 
having  sued  within  the  time  prescribed  by 
the  statute.  A  writ  of  error  uaM  brought 
bythederendant,andjudgment  was  affirmed 
without  costs  :  Held,  that  Ihe  poor  of  the 
parish  where  the  offence  was  committed 
were  entitled  to  one  moiety  of  the  mm 
recover!^,  without  deducting  coits.  WU- 
lau  y.  Tofhr,  T.  a  a.  t.  Ill 

OAOL  RATE. 
Sm  Pool  Rate,  9. 


HIGH  CONSTABLE. 

Se4  HionwiT,  5. 

Where  the  high  constable  of  a  borough,  by  the 
direction  of  tbe  justices,  employed  and  paid 
a  number  of  special  constable*  tn  supprosi 
rials  at  an  eleclian.  and  tbe  ordinary  eon- 
atablea  were  also  constantly  employed  by 
him  during  the  same  period  in  endeavoar- 
ing  to  keepthe  peace,  for  which  service  hs 
trade  Ibem  a  compensation :  Held,  that  the 
justices  were  warranted  in  considering  the 
monies  as  expended  as  "extraordinary  ex- 
pense* incnn«d  by  the  hiah  eonitable  in 
caw  of  rial,"  witfain  the  meaning  of  the  41 
6.  3,  e.  78,  t.  3,  and   in  making  an  order 


niteddeJicttioaof  riwnndlotlM  paUk 

no  JnliealioD  >l  alJ,  but  onlya  lici 
vocable  1  anil  Itut  >  prrion  »rryiii)[CNl* 

iKig  the  rii«J  «rt«  notice  n  "  ""  '     "" 

Scmbl>',  Tbal  Ihrre  mtjr  )w  ■  limited  dr- 
cation  of  a  blchwaj  to  Ihc  public.     Tti 
rwfiui  ofSlnfard  V.  CayiMy,  T.  8  (?.  4. 
SSi 
ly  the  jfncral  turnpike  act,  «t»t.  3  G.  4, 
IS,  I.  f  6,  it  ii  enacted,  "  That  after  ai 
iw  rnait  ihBll  be  com  pi  fled,  the  landa 
oundi  coniltliiting  any  Tormer  roadi 
ad,  or  to  much  and  luch  part  or  pai 
•reof,  aa  in  the  judgment  or  the  truitc 
*J  tberebjr  become   uaeli-u  or  unaet< 
ry,  ahall  and  may  be   ilnpped  up,  and 
icontinued  m  ponlic   biihwayi 
■dinx  over  tome  moor,  Wlh,  ■ 
ICullivited  land,  or   waate  sroui 
ime  church,  mill.  Tillage,  toM-n  i 
odt  or  tenemenla,  to  which   ai 
•d  doei  not  immediately  lead,  and  wbicfa 
ay  therefore  be  dHuud  projur  lo  be  kepi 


ay*,  for  the  u>e  or  any  inhabitant  at  largi 
any  individual  nr  indivi.luala) ;"  Held, 
•I  the  exception  did  not  take  away  Trom 
e  truitee*  the  power  of  ilopp'ng  up  the 
•di  therein  mentioned,  but  left  Ibem  at 
•ir  ditcrption  lo  do  ao  or  not,  and,  theie- 
re,  that  the  truateea  might  nop  up,  and 
re  up  to  the  owner  of  the  adjoi 
I  old  road  leadinc  to  «  churct. 
hich  Ihe  nevr  road  did  not  immediately 
ad.  Dt  Biamnir  v.  WtlA  and  anathn 
.  B  (7.  4.  3ti< 

rhere,  in  treapaai  againat  two  magittrati- 
r  break  ng  aiiJ   entering   tbe   plaintiff' 
Me  in  tb-?  pariah  of  A.  and  aeiiing  hi 
lerp,  it  app'arni  thai  the  defendant*,  upni 
e  complaint  of  the  surveyor  of  Ihe  high 
ay*  appointed   for  the  whole  pariih,  con 
cled  the  plaiatiS'of  neglecting  to  do  ata 
ite  duty,  awl  iatued  a  warrant  to  levy  the 
■naliy  under  which  the  act  complained  of 
aad.ine:  Held,  that  the  conviction  b*-! 
lod  upon  the  face  of'  it,  wai  a  anfficii 
■fence,and  that  Ihe  plaintifT  could  not, 
lia  Bclion,  try  the  quBiIion,  whether  the 
nd  which  he  oceupied  waa  exempt  from 
«  burthen  of  repalrinc  the  roadn  in  other 
irta  of  th-  parTah.  Fawatl  v.  fWfi'i 
wtlitr,  M.  B  a.  4. 

fhere  a  ma<l<tratB  preaenled  a  mad  in 
B  township  of  P.,  "upon  Ihe  information 
ton  oath  of  A.  B..  inrveyor  nf  thf  hi«h- 


Where 

that  1 
Chang 


JUld  v.  Frttan,  M.  8  G.  4. 


INDICTMENT. 

1.  Indklmenl  charged  that  defe^ 
moved  a  culvert  in  Ibe  pari*h  ( 
aite  to  a  mill  there,  jn  a  high' 
leading  from  S,  to  H. .-  Held,  on 
arrext  of  Judgment,  that  it  luffii 
peared  that  the  culvert  removed 
pari<h  of  S.  Rtx  v.  Kaigkl  a 
M.  S  G.  4. 

9.  An  indielment  charged  that  ^.1 
being  the  aervant  of  J.  H.,  on 
itj,  Jcc.  one  gold   ring,  Ice.  Ihei 
being  in  Ihe  poueaaion  of  J.  H., 
hii  inods  and  chatteli,  feloninud' 
Hi-ld.  Ihsl  thr  fair  import  of  the  r 
thai  A.  B.  wai  Ibe  servant    ' 
lime  when  the  tbell  wai 
that    Ihe   indictment   there 
judgment   of   transport  a  tio 
yean.  JUas  v.  JUarg  Ssutn 


if  J 


ke.:   Hfhl,  i 


n  th-1 


hip  of 


It  of  jildgm 
m  prrsenimrnt  was  bad;  for  Ih 
It  appear  that  Ihe  information  upon  oaih 
Btgivenlothe  pre>entingmaEiBtrflte,an  ' 
e  surveyor  of  the  hiehwayi  in  C.  had  r 
itbority  undorihe  13  G.3,e.  78. '.91, 1 
*e  information  as  to  Ihe  road  in  F.  Ri 
TU  iHkabUaMt  of  Fgtiugdaii.;  A 
"    '  438, 


INSOLVENT  DEBTORS'  , 

The  statute  I   G.  4,  t.    119,  >. 

that  no  puit  in  law  be  proceeded 

aigneeof  an  inpolvent's  e 
consent  of  creditor*  and  a 
of  Ihe  commixionersof  l> 
Held,  in  an  action  brouil 


erhi*  bill  of  ci 
letion  al  the  suit  of  aur 
It  «■**  incumbent  on  the 
ihat  lh»  ri)n«enl  of  creditc 
bation  of  one  of  the  com 
iniolvent  ronri  had  been  < 
Bvenis  that  he  bad  infortt 


•w,  ^r.  t.  JtagMtr,  M.HO.i 


INSURANCE. 

A  fo]\cy,  in  the  luiial  form,  vtt  elftctti 
on  pearl  aibn  oil  ■  voyage  at  anrl  (torn 
Unrfoot  \a  Loudnu.  The  raptain  took  in 
gDDili  at  Limrfool  Tor  SaiilAampiou  ■■  well 
U  Lei'iioii,  inlenilini:  ta  go  firit  lo  thu  lor- 
mer  place.  He  aecordini^ly  Wrnt  intoSontA- 
oHiiroH,  and  delivrreil  Ibe  good*  abipped 
for  ibat  place,  anil  aflfiwanla  proceeded 
to  IjiHilvu.  The  leimini  of  the  voyage 
beiog  the  ume  ai  tha<e  described  in  the 
policy,  it  was  held  to  be  ttie  nme  voyage 
until  tbe  re»e1  reached  Ibe  dividing  point, 
and  that  the  policy  atltch>  d,  alrhatigb  put- 
tine  into  SanthomfloH  waa  a  dcviat  on. 

The  goods  inauri^il  receivd  coniidcratilF 
damage  from  sra-water.  But  they  were  not 
eiaminpd  at  £(>n(AiiiH;>(oM,  nor  until  they 
learhed  Londvn,  when  the  damage  wai 
bund  to  amount  to  60  <prt  cent.  Befure 
the  vFsael  reached  the  divict.re  point  of  the 
two  voyage*  she  had  met  wilh  bad  weather, 
and  bad  made  much  water,  and  on  one  occa- 
•ion.tbe  water  pumped  up  appeared  (o  hold 
the  pearl  aihei  in  lolution.  On  the  voyage 
Crom  SantkamftBH  (o  Laada 
no  heavy  apas,  and  the  Wf'al 
rablyfilr.  Under  tbeie  cm 
waa  held,  thai  it  wai  a  question  Tor  the 
jury,  wb''lherthe  pearl  aahe»  had  sustained 
damage  to  the  amount  of  3  per  cent,  hrfore 
the  deviation:  and  Ihry  bavin'  found  that 
they  had  sustained  damage  to  that  amount, 
the  court  lefmeil  to  disturb  the  verdict. 
Hart  *.  Travi',  T.  8  G.  4.  1-1 

A  ship  having  gnoJs  on  board  which  were 
blured,  but  warranted  free  from  average, 
unless  general,  or  the  shiprhould  be  slrutid- 
ed,  was  compelled  in  tbe  course  of  her  voy- 
•(»   to   put   into  a  tiite-harbour,  and   was 
there  moored  alongside  a  quay,  in  the  ufual 
place   for  ships  of  her  burili-n.      It  became 
necessary,  in  addition  to  the  usual  moor- 
ings, to  fatten  her  by  tackle  to  poals  on  the 
■bore,  to  prevent  her  falling  over  npon  the 
tide  leaving  licr.     The  rop-  with  which  she 
was   so   fnitencd,    not    being   of  suHicient 
strength,  bioke  when  the  tide   left  the  i 
sel,  and  the  fell  over  upon  her  side, 
was  Iherpby  slave  in  and  sreatly  injur 
Hrld,  that   this  was  a  slrandinx  within 
meaning  of  that  word   in   (he    policy,  and 


tbat 


e  liable  for 


.  althouKh  Ibe  stranding  might  hai 
been  occasioned  remotely  by  the  negi 
gence  of  tlie  crew  in  nbl  proviilins  a  rope 
of  sufficient  BtrcnEth  to  fasten  the  vessel  ' 
Ibe  shore.  B'uhap  aiul  a»Bthir  v,  Pti 
l<i-"l,T.BG.4.  3 

■  Where  a  ship,  being  in  a  very  leaky  slnl 
waadeserted  at  sea  by  hci  crew, acting  bonn 
fide  for  the  preservation  of  their  lives 

possession  of  by  the  crewof  another  veiiel, 
who  succeeded  in  taking  ber  into  port, 
«har«  she  was  repaired,  and  alXcrwardi 


.  Where  ir 


•Mt  I*  Ihi*  cWBtry,  but  MVjeCt  tl 
for  aalvage  and  repaits  equal  to  or 
ing  bar  vatoa :  Held,  that  tbe  owni 
■nggiv«n  not  ice  of  abandonment  bef< 
received  any  tidings  of  the  ship's 
were  entitled  lo  recover  against  tfat 
writers  as  for  a  total  loas.  Hcld-ttt 
OHttkir  V.  WU*  and  edkart,  H.BH 

IRISH  P££R. 
Sm  Absest,  3. 

IRISHMAN. 

5m  Skttlx>irt,  1. 

JOINT  STOCK  COMPANT 

n  action  for  goods  supp 
,  ,  ofworkingamine,  it  a 
that  the  defendant  had  paid  money 
tain  sharei,  and  reeeivecl  a  certifici 
she  Wsa  a  proprietor  of  those  shar 
Ihnt  she  had  ac  know  I  edged  that  *h 
shareholder  I  but  no  asiitinment  of 

Held,  tbat  the  action  could  not  be  m 
ed,  Vif  V.  iorfy  A«'a»,  M.  6  O.  • 
.  A,,  an  attorney,  and  iJ.  and  C.  hi 
members  of  a  trading  company.  A 
dissolution  of  that  company,  B. 
were  sued  by  creditors  of  the  cc 
and  retained  A.  to  defend  the  actti 
in  the  course  of  making  that  defeni 
of  costs  was  incurred  :  Held,  that 
member  of  the  company,  being  joii 
ble  lo  contribute  to  the  expense  of 
ing  those  actions,  could  not  maint 
action  against  S.  and  C  for  his 
coats.  Millainu  v.  Codd  end  aiioi 
BO.  4. 

JUDGMENT. 
Stt  TaoviB,  3. 

JODGMENT  OF  KON  PROI 
Stt  pRAcrrici,  7. 

JUSTICES. 

Where  the  high  con-lable  ofa  borr 

imber  of  special  constables 
.a    ane,.   ion.  «n,     ^e  c 


the 
pai 
pr. _..  _ 

byhinidurinKtheSaiiic|>ci>ii.<  m  nm 
ing  to  keppthe  peace,  for  which  sei 
made  them  a  compenintion  i  Held, 
justices  were  warranted  in  couKidei 
monies  so  expendnl  as  "exlraordin 
penies  incnrreil  hy  tbe  hieb  const 
case  of  riot,"  within  the  meaning  o 
G.  3,  c.  IS,  I.  3,  and  in  making  a 
upon  the  tri'tt'urer  to  reimbiirae  hii 
expenses.  K/x  v.  '/In  JiiUictt  of 
raugA  c/Ltitatltr,  T.  S  G.  i. 


Wbnv,  inlt«t|>M  aphlit  Iwe  mfUtntei 

for  breaking  uhI  entering  the  plaintiff'i 
cloM  in  Ihe  p«ri*h  of  A.  ■nil  Ktliag  hii 
ihe«p,  il  a[>peare<l  lb«t  tbe  defendonta,  nfion 
the  complaint  of  Ihe  luneyor  of  tbe  higb- 
wayi  ippointed  for  the  wbole  pariih,  con- 
victed Ihe  plaintiff  of  neglecting  to  do  >Ia- 
tute  duty,  umI  iuued  >  wurant  to  levjr  the 
penally  under  whicb  Ihe  act  compliinetl  of 
vat  ijone  :  Held,  tbat  Ibe  conviction  being 
good  upon  Ihe  bee  of  it,  wri  a  luificienl 
defence,  and  that  the  plaintiff  could  not,  in 
thi*  action,  try  Ihe  qUPition,  whether  the 
land  which  he  occupied  was  exennpt  from 
the  burthen  of  repairing  Ibe  roada  in  olher 
paria  of  the  parifb.  Favxttt  v,  Fovlit  and 
atiollur,  M.  8  G.  4.  3fH 

Where  a  magiitrate  presented  a  road  in 
the  township  of  P.,  "  upon  the  information 
npon  oath  of  A.  ti.,  aurveyor  of  the  high- 
way! for  Iha  (ownabip  of  if.,  which  i*  tbir- 
ty-Gve  mile*  diatant  from  Ihe  townahip  of 
P.,"  kt. :  Held,  in  arreat  of  judgment,  that 


tbia 


<t  app.-ar  (hat  the  ii 


j  for  tl 


waa  given  to  the  preaenting  nuf  I 
tbe  aurveyor  of  the  higbwaya  in  C.  baid 
■ulhorily  under  the  13  G.3,  c.  78,  «.  31,  to 
give  informatioD  ai  to  the  toad  in  F,    S*!c 
V.  n*  InkaiiliuUt  of  FgUngdaU;  M.  8 
G.  4.  43S 

Where  a  peraon  employed  by  an  atlmrTKy 
to  keep  pmieaiion  of  (looda  aeited  under 
a  fieri  facial,  made  rompliint  to  ■  magit- 
trate,  that  he  could  not  obtain  payment  for 
hia  aervicei,  and  tho  magiatrata  having 
iummoned  Ihe  party,  and  heard  ibe  com- 
plaint, proeeednl  under  the  30  O.  3,  t.  19, 
and  made  an  order  upon  the  attorney  for 
payment  of  a  certain  aum,  which  waa  after' 
warda  levied  on  hi*  gooda :  Held,  that  the 
magiitrate  wai  liable  to  an  action  of  trea- 
paii,  for  that  the  letviee  performed  waa 
not  of  auch  a  nature  ai  to  give  him  juria- 
dielion  under  the  30  0. 3,  e.  19.  BroHtrtll 
V.  PtiiKiU,  M.  S  G.  4.  536 

LABOURER. 
Sm  Joincia,  4. 

LANDLORD  AND  TENANT. 

A  tenancy  for  yeara,  determinable  on  Uvea, 
ia  not  a  holding  for  "  any  term  Or  number 
of  yrara  certain"  within  the  1  G.  4,  t.  78, 
1.  1.  Dm  an  III! -itmit*  o/ FtmUrlan  and 
Blktr,  V.  Ro,,  T.9G.  4.  9 

By  Irate,  the  leiaor  demiaed  fora  term  af 
yeara  a  niece  of  ground  at  a  filed  annual 
rent.  The  tenant  covenanted  not  to  build 
on  the  land  without  Ihe  licence  of  the  lei- 
aor. The  learar  covenanled  to  pay  all 
laxn  already  charced  or  to  be  charged 
upon  or  in  roped  of  The  demiaed  piece  of 
ground  during  the  continuance  of  the  term. 
At  the  lime  when  the  leaie  waa  executed, 
the  le«9nr  gave  a  lieence  to  the  laatee  to 
build  on  the  land  demiaed.    Tbe  leaaee  did 


tianthei 
i    tena 


landlord 
taxea  pai 

8  01"  4.' 

3.  Parol  ei 

ailmisiib 

A.  Where  1 

and  the  1 
the  lermi 
of  Iha  lai 
Hetd,thi 

Turutr  I 


to  pay  1. 


mU  mtsin  gi«*t  ine 
ucd  lo  Hipplf  them  wiiD  caaii,  ii  wu 
icled,  Grit,  <b*t  the  former  act,  conerm- 
l  the  Ifmc  (ezcrpt  »ucb  puti  ■■  wire 
fTthy  tllertA  OL  irpMlciI),  ihoulil  On- 
nici  llwl  A.  B.  mifhl  wit  hi«  coals 
■lubt  to  aaii  deposited  al  C,  or  at  mHy 


FMry  /•/■  <«/*  i'iukW  iktriaf,  at  a  cer- 
n  incfcaanl  price;  aad  anotber  sect  ion 
i*ibd  Ibat  if  A.  B.  neglected  to  briog 
I  Mipulatetl  qii«alit]i  of  coali  to  C,  or  i» 
-A  ixAif  ^iw  »•■'  liurto,  to  i«  vi«W  « 
*^»<«rr  /or  rH/j  iHtUad  tktrtof,  and 
t  Ihero  there  at  tfae  price  fixed  by  Ibat 
:,  hi*  intereat  in  the  waggon-waya  abould 
■M  :  Held,  that  allb(»u(h  Ibe  preamble 
I  Mt  fccite  an  intention  to  |[ive  A.  B. 
erly  to  cbwiKB  the  place  used  aa  n  ce- 
(ilery  for  coal*,  and  although  it  vr«<  not 
pnralj  evacted  that  be  might  do  lo,  yet 
It  the  intention  al  the  leginUture  Is  give 
■a  that  privilege  was  clear,  and  that  he 
^  do  BO  without  forfeiting  hi*  inlBrei 
the  wasgon-wayi.  Dot  drm,  £v«Mli 
UrmadUng  amd  ttkiri,  H.  S  It  9  G.  4 

LATITAT. 
Sio  PaicTici,  II. 


LIBEL. 
laratna  ataltd,  that  defHtdant,  cootriv- 
g,  ke.  did  print  and  pabliih  of  and  con- 
raing  the  plaintiff  a  libel  containing  the 
lie  and  acandaloot  matter  following,  with- 
it  alleging  that  that  nutter  wbi  of  and 
iDceniiag  tbe  plaintiff,  and  then  aet  out 
c  libel,  which,  vn  the  foce  of  it,  did  not 
aaifeetl;  appear  to  relata  to  Ibe  plaintiff, 
id  tbete  waa  no  inBoands  to  connt 
ilh  the  plaintiff:  Held,  upon  writ  of  r 
lat  tbe  coont  waa  bad.     aomonlr.l 

•tmr),  Jir.  ee.  4. 

LICENCE. 
Stt  Taovn,  4. 


IBDEX.  a 

if  j1.  il.l  of  genera]  lie*  ariaei  out  of  ■■  exprcM 
implied  contract,  of  which  the  rorioer  k 
not  been  made,  and  the  latter  could  not 
inferred  from  the  circumilaoeea  atatwl 
the  eaae.  Holdtntoit  and  onttlur,  I 
tignm,  V.  ColliHtoa,  T.  9  0.4.  9 

S.  Where  a  broker,  biring  accepted  billa  I 
hii  principal  on  the  aernrity  of  goodi  ih 
in  bia  handa,  pledged  tbe  goodi  with  a  pi 
aon  who  had  notice  of  the  agency,  bat  i 
not  inform  the  prirtcipal  of  thi*  Iraniactia 
Held,  Ibat  onder  the  6  G.  4,  o.  S4,  «.  9, 1 
broker  could  only  transfer  such  right  a« 
bid,  which  was  a  right  to  be  iniFemnil 
againat  the  bills  which  he  had  arcepti 
and  that  the  principal  having  sat itfi>'d  lh( 
bills,  waa  entitled  to  have  bark  bia  goi 
frointhe  ra  wnee,  without  paying  tbpamoi 
for  which  they  were  pledged.  Ftttdur 
Htalk  and  oUtr;  JIf.  8  O.  4.  { 


MANDAMUS. 

Where  an  appeal  agsinst  an  order  of  reBa' 
waadiimissetl  on  the  ground  that  the  app 
lant  had  not  given  the  notice  rrquin^ 
the  nilea  of  the  justices,  this  Court,  tfaii 
ing  it  reasonable  that  the  appeal  should 
heard,  granted  a  mandamus  lo  the  just! 
Id  enter  eontinnances  and  bear  the  appi 
Tlu  Juttint  of  LatieatlUri,  H.  1 


eo.  4 


HAREET. 


The  lord  of  an  ancient  market  may,  Ity  li 
have  a  right  lo  prevent  other  persons  fr 
selling  tpoia  in  their  private  bouses  si 
aled  within  the  limits  of  his  franchise. 
Where  such  ■  market  had  been  from 
cieot  times  held  in  a  public  street,  but 
consequence  of  the  increased  population! 
trafflc,personafrequentingthemaikel-pl 


K  whar&necr  at  HtJl  claimed  a  feneral 
en  fi>r  wbarlaga,  laboarage  (comprisi 
uidinf,  weighing,  and  delivery),  and  wai 


arlaga,  laboarage  (co 

jhing,  and  delivery),  s 

e  renl.     The  claim  tar  wbarbge  w 


ase.statinc  ttat  in  Hmli  such  claim  bad,  in 
great  majority  of  iBstanees,  been  acqui- 
sced  in,  but  in  others  bad  boea  rejected, 
nd  that  tbe  ti^l  bad  long  been,  and  still 
ns,a  disputed  point  there  i  HeM,  Ilat  the  \ 
Um  eoold  not  be  snppoctad,  a*  tbe  tight 


ger,  and  the  lord  had  permitted  part  of 
market-place  to  be  used  for  other  parpc 
than  for  the  aale  of  articles  usually  a 
there  I  in  an  action  bronght  by  the  1 
against  Ihe  owner  of  a  boiue  adjoiaini 
tEe  market-place  for  (here  opening  a  al 
and  aelling  goods,  but  who,  at  the  ti 
wbm  be  sold  Ihe  goods,  had  a  ataR  in 
market-place,  which  be  might  have  oc 
pied  j  it  waa  held,  that  it  was  properly  I 
milted  to  the  jury  to  find  wbelher,  from 
Btate  of  Ihe  msrkrt-place,  the  defend 
bad  a  reasonable  eaase  for  selling  in 
private  honiei  and  a  verdict  having  b 
Iband  for  the  plaintiff,  Ihe  Court  refusec 
grant  a  new  trial.  Mttlif  i.  Waltir, 
8  0.4. 

MARSHAL. 

Sh  PKaciici,  13. 

MASTER  AND  SERTANT. 


Thifdly 

lot  obuin  payment  for 

niucbinib 

wilb,  w» 

,  iDd  hMrJ  th«  com- 

■Ithough  i 

Jertb*  SOG.  3,0.  IB, 

Allowed  b 

upon  Ibe  altornFy  loi 

Fourlhl 

tium.wbicbwuaner- 

rate"  wu 

goodx    Held,  that  the 

only  one 
Fifthly, 

1b  to  ID  MtioD  or  tret- 

«rvlce  performnl  wu 

■bow  the 

t  u  to  gi*«  bin)  jucii. 

tbe  •elect 

0.9,  c.lB.     ilrOHw// 

be  tllowe 

:  4.                           336 

nilty  imp 

S^hlf 
pointed  b 

PROFITS. 

Hieioni  ol 

ble  (o  (be 

).T»,3. 

t.  3,  t.  3, 1 

bibiUnti 

,ND  RECEIVED. 

proved  th 

apDn«.el 

ADina,  T. 

producing 

«M  V.  E. 

*D  MORTGAGEE. 

3.  Where  ■ 

fiDE  owner  of  »  ship. 

to  allow 

ily  indorKd  on  the  eet- 

but  A.  continued  ir 
ire,  and  B.  did  not 
frre  in  the  conreri 
t  h<t  WM  not  liable  Tor 
riei  done  and  lupplied 
.'(  orderi.  Briggi 
t;  T.  8  G.  4. 

IF  APPEAT.. 

.at,  3,  3,  4. 


le  overeeer'i  ftitbfuli. 
umi  received  by  faim  by 

tbe  eurety  ii  not  liable 
le  oventtT,  and  applied 
1  piirpoaM.  Ltigh  mmd 
M.  8  a.  4.  461 

,  r.  3,  «.  3,  it  ii  cnMted, 
the  poor  ihall  penoit 
■riih  to  impeet  ntet  it 
1  i"  and  by  »»ct.  3, "  if 
lot  permit  an  inhabitant 
■uch  overaeer,  for  every 

fbrreit  and  pay  to  the 
e  aum  of  30/.  i»  Held, 

to  inipect  a  rate  made 

>  rated  inhabitant  in  the 
amey,  waa  a  lawful  de- 

>  refunl  to  pradnce  the 
demand,  roMtitutra  the 
riavcd  within  tbe  n 


Held,  tbe 

ed.   Vir, 

3.  A.,  an  i 


8  O.  4. 
3.  Where  ^ 

ticlea,  b] 
terwardi 
of  A.,  to 

ed  brhii 
Held,  tbi 
tbe  bill*. 


PATUENT. 

Vk  tbe  lellct  at  gonill  Kceivrd  from 
:  purtblirr  &n  ordpr  upon  hii  bankrr  lor 
'price, '■nil  tbe  lalter  (with  whom  iDOnpy 
i  been  di-po»il«l  to  meet  thtt»nd  certain 
itt  drtnandi)  offered  to  pay  in  cash,  de- 
ntin; diicount  Tor  tbe  period  orrreili<,or 
■  bill  upon  >  Ihiid  person,  which  the 
ler  elected  to  rake  ;  Held,  that  altbough 
•  bill  wa«  afterward*  diihonnured,  he 
ilil  not  lue  the  purchaier  Tor  the  price 
the  leoodi.  Smiik  and  eihtrt  v.  FirraHd, 
8  G.  4.  te 

payment,  rnade  in  order  to  obtain  poi- 
Jion  of  goodi  or  properly  lo  which  a 
-ty  ii  entitled,  and  oi  which  he  cannot 
iFrwiie  obtain  poifeition  at  the  tin 
ompulrory,  and  not  ■  volnntary  payment, 
I  nuy  be  recovered  back. 
FhB  as-nt  for  the  jmntee  of  *everal  *n- 
iliei  d'livered  him  four  account!  in  the 
ine  of  eighteen  months,  and  nve  bim 
dit  for  kM  tbe  half-yeitly  instalment*  of 
'  leveral  >i)naitie>  then  due,  but  tlateil 
it  lorae  of  them  had  not  been  received. 
ihar^ed  commission  on  all  Ibe  inslal- 
nti,  inil  paid  the  balance  at  the  aceoiiiita 
if  Ihry  had  been  received,  and  in  the 
er  accounts,  never  broui;ht  forward  those 
n»,  nor  intimated  thai  he  expected  them 
be  repaid  :  Held,  upon  ■  bill  of  ei 
n>, thai  upon  thli  evidence,  the  jury  < 
iperly  told  by  ihe  Judge,  that  ihey  might 
er  an  agree^ment  whereby  the  agent  made 
nself  piriHinBlly  responsible  for  the  pay- 
nl  of  ihosA  annuity  initalmenta,  in  de- 
ilt  of  payment  by  the  grantors.  Shav 
•toUtrt,  Ai^ig"—  o/Hovurd  and  Giii', 
Wiudnci,  T.  9  G.  4.  13 
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plaintiff,  in  an  action  on  Ibe  atali 
lu,  e.  14,  t.  3,  recovered  treble 
lue  of  money  lost  at  play,  the  lo«e 
vinE  sued  within  the  time  prescribed  by 
1  statute.  A  writ  of  error  waa  brought 
the  defendant,  and  judgment  wai  affirmed 
Ihont  costi :  Held,  that  the  poor  of  Ihr 
riab  where  the  offence  wai  cummitleit 
tre  entitled  to  one  moiety  of  the  sur 
covered,  without  deducting  coiti<  Wii 
■  *.  Toflar,  T.  8  O.  4.  11 

PLEADING. 

fbere  a  party  declared  upon  two  writte 
[reemeal*,  by  the  second  of  which  varii 
>iu  were  rnxie  in  the  liiBl,  and  Ibere  wei 
10  counts  upon  each  separately  t  and  it 

iced  in  evidence  by  the  plaintiff,  that  the 
nt  only  was  stamped  :  Held,  that  the  m- 
)nd  could  not  be  read  in  evidence  to  sop- 
in  the  plaintiff's  case,  but  might  bs  looked 
:  in  order  lo  ascertain  whether  the  first 
u  alleied  by  it,  and  that,  ttwielbte,  tbe 


plaintiff  codM  Mt  «e1«de  the  aeeond  a^n* 
mrnl  and  pioceeil  upon  Ihe  count*  aeltini 
out  the   first   only.     K-di  v.  DMrt,   T.  t 


the  plaintiff"  delivered  a  trunk  to  the  defend 
ant,la  be  put  inloa  roach  at  Vluiitr,iMll 
laHuCy  of  CkiiUr,  to  wit,  at,  &c.,  ani 
Mifely  carried  to  Shnmlninf,  and  Iba 
through  ilefendant'i  negligence  it  waa  loat 
and  il  appeared  in  evidence  that  the  trun] 
was  driivered  to  the  defendant  at  Ihe  ei|i 
ofCAsiMr,  wbichisa  county  of  ilself,  Sep* 
rate  from  the  county  of  CluHfr  at  largt 
but  within  its  ambit :  Held,  that  Ihil  wa 
not  a  iDBlerial  variance,  but  that  tbe  decla 
tation  was  suppoited  by  Ihe  evidence,  a 
no  evidence  wa*  given  of  the  existence  o, 
any  other  place  called  Cktittr.  Wotd 
vard  V.  Buotk,  T.  8  G.  i.  30 

I.  Trespass  for  breaking  and  entering  tb 
plaintiff's   cloae,   and  treading  down  th 

Erass,  &c.  and  breaking  and  destroying  tb 
edges  and  fences  of  the  plaint  ff,  Itc.  Tb 
defendant,  «i  to  all  the  Ircspaisei,  pleade 
that  Ihe  plaintiff's  close  was  parcel  of  tb 
manor  of  C,  and  that  a  certain  meslolg 
and  four  acres  of  land  was  parcel,  and 
customary  tenement  of  that  manor,  an 
that  there  is,  and  from  time  whereof,  tic 
there  halh  been  a  custom  within  th 
manor,  that  Ibe  customary  tenant  of  tb* 
tenement  shall  have  common  of  pastur 
upon  the  plaintiff's  close.  That  J.  S 
being  seised  of  Ihe  said  customary  lent 
meni,  having  occasion  lo  use  his  commo 
of  pasture,  entered  the  cloae  in  which,li< 
and  put  hi*  cattle  in,  and  beraute  th 
hedge*  and  fences  had  been  improper! 
erected,  ilefendant  threw  them  down.  Tb 
plainlifl",  in  his  replication,  took  isaue  upo 
the  custom,  and  new  assigned  that  the  d< 
fendant  entered  for  other  purpose*  (ha 
those  mentioned  in  the  pleai  Held,  fin 
that  upon  Iho  issue  joined  upon  the  repliti 
lion,  the  plaintiff  wa*  at  liberty  to  prov 
a  custom  for  Ihe  lord  of  tbe  manoT  to  ii 
close  parcels  of  tbe  waste,  and  *  grant  t 
him  nf  Ibe  locus  in  quo  under  such  cnslon 
and  Ihat  it  was  not  necessary  that  thi 
custom  should  be  specially  replied. 

Held,  secondly,  that  a  custom  for  the  1«T 
of  a  manor  lo  inclose  the  waste  without  lim 
or  restriction,  being  inconsistent  with  tb 
rights  of  the  commoners,  was  bad  in  pM( 
of  law,  but  that  a  custom  to  incloso  (e»« 
as  against  common  of  turbary)  parcel*  e 
tbe  waste,  leaving  a  sufficiency  of  comraoi 
was  good,  amt  Ihat  it  lay  on  the  lord,  ( 
his  grantee,  to  show  that  a  sufficiency  « 
common  was  left. 

When  the  lord  or  his  grantee  erect*  fenci 
upon  tha  common,  the  commoner  may  b 
law  destroy  the  fences,  and,  therefore,  tl 
fact  of  tbe  defendant's  having  entered  tip« 
the  plaintiff's  close,  and  thrown  down  tl 
whole  of  the  fences  which  he  had  erectei 
when  they  might  have  entered  upon  tl 
close  without  throwing  down  any  part  < 
the  fences,  was  heldool  tobeevideOMth 
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tiwy  entered  for  otiier  parfioaei  than  those 
mentioned  in  the  plea,  and  did  not  warrant 
the  jury  in  finding  a  verdict  for  the  plain- 
tiflTon  the  new  assignment.  Arlsti  w.BllU 
and  oikert,  T,  8  G.  4.  346 

4*  By  the  special  memorandum  of  a  declara- 
tion, it  was  stated,  that  the  plaintiff,  ad- 
ministratrix, on  the  20th  of  January^ 
brought  her  bill  into  the  office  of  the  clerk 
•f  the  declarations  of  K.  B.,  according  to 
the  course  and  practice  of  the  eouit,  and 
filed  the  same  as  of  Mic/taelmas  term.  Plea, 
that  at  the  time  of  exhibiting  the  bill,  the 
plaintiff  was  not  administratrix,  upon  which 
issue  was  joined.  It  appeared  that  the  de- 
fendant was  neither  an  attorney,  nor  a  pri- 
foner  in  the  custody  of  the  marshal.  The 
bill  was  delivered  on  the  20th  of  Jamnmry, 
The  letters  of  administration  were  granted 
on  the  10th  of  January  :  Held,  that,  npon 
the  issue  joined,  the  verdict  was  properly 
found  for  the  plaintiff,  the  latter  having 
been  administratrix  at  the  time  when  the 
bill  was  exhibited.  Wooldridgty  Admi- 
Mistratrix,  v.  Bi.fhop,  M,SG,  4.  406 

^  Assumpsit,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  footdd 
coHAetU  to  suspend  proceedings  against  A, 
on  a  cognovit,  defendant  promised  to  my 
30/.  on  account  of  the  debt  (for  which  the 
cognovit  was  given)  on  the  Ist  of  April 
then  next.  Averment,  that  the  plaintiff 
did  suspend  proceedings  on  the  cognovit. 
The  plaintiff,  at  the  trial,  proved  tne  fol- 
lowing agreement  in  writing :  **  The  plain- 
tiff kuvtMg,  at  my  r*qu9»t,  eoH»§HUd  to  sus- 
pend proceedings  against  w4.,  I  do  hereby, 
in  consideration  thereof,  personally  promise 
to  pay  30/.  on  account  of  the  debt  on  the 
1st  day  of  April :"  Held,  that,  as  thtf  reqnest 
must  have  preceded  the  consent  to  suspend 
proceedings,  the  contract  might  be  declared 
on  as  an  executory  contract,  and  conse- 
quently, that  there  was  not  any  variance. 
Beeondly,  that  the  consideration  for  the 
promise  was  sufficient,  because  it  must  be 
taken  as  a  consent  to  suspend  proceedings, 
at  least,  until  the  Ist  of  April,  Thirdly, 
that,  afYer  verdict,  the  averment  that 
^^  plaint  iff  had  suspended  proceedings"  was 
sufficient,  withont  specifying  for  what  pe- 
riod. PayuB  V.  WihoH,  Chmi,,  ens,  4'^*  ^^ 
8  O.  4.  423 

t.  Where  a  magistrate  presented  a  road  in 
the  township  of  F.,  «  upon  the  information 
upon  oath  of  A,  B,,  surveyor  of  the  high- 
ways for  the  township  of  C,  which  is  thir- 
tr-llve  miles  distant  from  the  township  of 
F»f"  ice.  t  Held,  in  arrest  of  judgment,  that 
this  presentment  was  bad ;  for  that  it  did 
not  appear  that  the  information  upon  oath 
was  given  to  the  presenting  magistrate,  and 
the  surveyor  of  the  highways  in  C.  had  no 
authority  under  the  13  G.3,  e,  78,  #.  24,  to 
give  information  as  to  the  road  in  F.  Rfx 
T.  Tk4  Inkabitanta  of  Pylingdales,  M,  8 
(9-  4.  438 

7.  A  count  in  assumpsit  for  money  had  and 
wceived  by  the  defendant,  as  executor,  to 
the  use  of  the  plaintiff,  cannot  be  joined  with 


a  count  for  money  dci  to  plaintiff  from  de- 
fendant, as  executor,  upon  an  accoiiut  stated 
with  him  of  money  due  from  him  as  exe* 
cutor. 

Semble,  That  a  count  for  money  paid  by 
the  plaintiff  to  the  use  of  the  defendant,  ai 
executor,  may  be  joined  with  such  a  count 
on  an  account  stated.  A*kby  v.  Askhy  end 
another,  M.  8  G,  4.  444 

8.  Declaration  stated,  that  defendant,  contriv- 
ing, &c.  did  print  and  publish  of  and  con- 
cerning the  plaintiff  a  libel  containing  the 
false  and  scandalous  matter  following,  with- 
out alleging  that  that  matter  was  of  an4 
concerning  the  plaintiff,  and  then  set  oOt 
the  libel,  which,  on  the  face  of  it,  did  not 
manifestly  appear  to  relate  to  the  plaintiff, 
and  there  was  no  innuendo  to  connect  it 
with  the  plaintiff:  Held,  upon  writ  of  error, 
that  the  count  was  bad.  ClemetU  v.  Fisher 
(in  error),  M.  S  G.  4.  459 

9.  An  indictment  charge<1that  A.B,,  on,  &c. 
being  the  servant  of  J.  H.y  on  the  same 
day,  &c.  one  gold  ring,  &c.  then  and  there 
being  in  the  possession  of  J*.  H-,  and  beiof 
his  goods  and  chattels,  feloniously  did  steal: 
Held,  that  the  fair  import  of  the  charge  was, 
that  A*  B.  was  the  servant  of  J,  H.  at  the 
time  when  the  theft  was  committpd,  and 
that  the  indictment  therefore  warranted 
judgment  of  transportation  for  fourteen 
years.   Rex  v.  Mary  Someriouy  M.  8  G.  4. 

463 

10.  Where  a  bill  of  exchange,  pajrable  after 
aighiy  having  been  presented  for  acceptance 
and  refused,  and  duly  protested,  was  eight 
days  afterwards  accepted  by  a  third  person 
for  the  honour  of  the  drawer,  and  when  at 
maturity,  according  to  that  acceptance,  was 
presented  for  payment,  both  to  the  drawee 
and  the  acceptor  for  honour :  Held,  in  ac- 
tions against  the  latter  and  the  drawer, 
that  these  presentments  for  payment  were 
nuide  at  a  proper  time.  But  it  was  held  ne- 
cessary that  the  presentment  to  the  drawee 
for  payment  should  be  averred  in  the  de- 
claration :  and  for  want  jof  such  averment 
judgment  was  arrested-  Williams  v.  G*r- 
maittf,  M.  8  G.  4.  <68 

1 1 .  Information  for  usurp!  ng  the  office  of  bar- 
cess  of  the  borough  of  S.  Plea,  that  the 
burgesses  were  e  body  corporate  by  pre- 
scription as  well  as  by  charter,  and  that 
the  common  council,  or  the  major  part  oi 
them,  being  duly  assembled  as  such  com- 
mon council  for  such  purpose  within  th** 
borough,  from  time  to  time,  and  as  often  as 
it  had  seemed  fit  and  convenient  to  them, 
Kad  elected  eo  many  persons  to  be  bur- 
gesses as  to  them  seemeid  fit.  The  pies  tbeo 
(after  setting  out  a  charter,  by  which  the 
king  granted  that  there  should  be  a  mayor, 
ten  aldermen,  and  ten  capital  burgesses, 
and  that  they  should  be  the  common  eooo- 
cil  for  all  things  touching  the  governnieot 
of  the  borough)  stated,  that  from  thence- 
forth there  had  been,  and  still  were  within 
the  borough,  a  mayor,  ten  aldermen,  iflo 
ten  capital  burgesses,  and  an  indefinite 
number  of  burgesses,  and  a  cominon  c<^* 
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cil ;  that  on,  he.,  the  then  mayor,  and  di- 
vert, to  Wit,  nine  o(  the  aldermen  ot*  the 
borough,  being  the  major  part  of  the  alder- 
men, and  nine  of  the  capital  burgcMes, 
being  the  major  part  of  such  ten  capital  bur- 
gesses, so  granted  by  the  charter,  being  the 
niiijor  part  of  the  common  council  of  the 
borough  for  the  time  being,  duly  assembletl 
and  met  together  as  such  common  council, 
for  the  purpose  of  electing  a  burgess,  and 
being  so  assembled,  it  secmetl  fit  to  them 
to  elect,  and  they  did  elect,  the  defendant 
to  be  a  burgess.  Repltcaton,  that  notice 
of  the  purpose  for  which  the  supposed  as- 
lembly  of  the  common  council  was  to  be 
held,  was  not  at  any  time  before  the  said 
assembly  was  held  given  to  the  aldermen 
or  capital  burgesses  of  the  borough,  or  any 
or  either  of  them :  Held,  upon  demurrer, 
that  the  replication  was  bad,  because  it  as- 
somed,  as  a  general  proposition  of  law, 
that  there  could  not  be  any  lawful  assen* 
biy  for  the  purpose  of  electing  a  burgess 
without  previous  notice  of  the  purpose  ol 
the  meeting  liaving  been  given  to  every 
memberof  each  select  \Kn\y  of  the  common 
council ;  whereas,  if  all  the  members  of 
such  select  body  were  present  at,  and  con- 
curred in  the  election,  such  notice  would 
have  been  unnecessary.  R^x  v.  Sir  G. 
Chftwynd,  Bart,,  H.SH^  G.A,  69-5 

'1.  Scire  facias  on  recognizance  of  bail. 
Plea,  no  ca.  sa.  duly  issued,  lodged,  and 
returned.  Replcation,  ca.  sa.  issued  and 
returned  non  est  inventus.  Rejoinder,  that 
the  ca.  sa.  did  not  lie  in  the  sheriff's  office 
lour  days  exclusive  of  the  day  it  was 
It^lged,  the  return  day  and  an  intervening 
SitHdtiy.  Dfmurrer:  Held,  upon  demurrer, 
that  the  rejoinder  was  bad.  Saitdon  v. 
Prortor  and  another ^  /f.  8  &  0  6r.  4.        800 

'3.  Debt  on  bond.  Plea,  aAer  craving  oyer 
of  the  bond  and  condition,  which  was,  that 
A  U.  should  faithfully  account  for  all  mo- 
nies received  by  him  as  collecting  clerk, 
that  A.  B,  did  account.  Replication,  that 
A.  B,  received  divers  sums,  amounting  to 
2000/.,  for  which  he  did  not  account.  Re- 
joinder, that  the  sums  mentioned  in  the  re- 
plication were  three  sums  of  1000/.,  500/., 
and  500/.,  received  hy  A.  B,  of  C.  D.  and 
P.  and  Gr.,  and  that  A,  B,  accounted  for 
those  sums.  Surrejoinder,  that  the  sums 
mentioned  in  the  replication  were  other 
and  different  sums  than  those  alleged  in 
the  rejoinder  to  have  been  received  and 
accounted  for  by  A,  B.,  and  concluding  to 
the  country :  Held,  upon  special  demurrer, 
that  the  surrejoinder  was  good.  Caivert 
and  oHotkMr  V.  OordoHy  Exgeuirix,  H»  B  h 
9  O,  4.  809 

POOR. 

80e  Pknal  Action. 

POOR  RATE. 

8t4  OvsRicca,  2. 

1.  Where  only  one  of  several  partners  was 
rasident  in  a  parish :  Held,  that  be  could 
Vol  XIV.— 61  2L 


not  be  rated  to  the  relief  of  the  poor  in 
respect  of  more  than  his  share  of  the  part- 
nership personal  property.  Rex  v.  Gosse, 
r.  BG.4,  60 

2.  Where,  by  act  of  parliament,  certain  per- 
sons were  em|v>wered  to  make  a  dock,  and 
take  certain  rates  an  t  duties  from  ships  re- 
sorting to  it,  and  the  same  statute  provided 
that  those  rates  should  be  applied  to  paying 
off  the  debt  incurred  in  making  the  dock 
and  to  keeping  it  in  repair,  and  that  then  thn 
rates  should  be  lowered,  reserving  sufficient 
to  keep  the  dock,  kc,  in  repair :  Held,  that 
the  DfHrk  Company  were  not  rateable  to  the 
relief  of  the  poor  in  respect  of  the  dock  dues 
received  by  them,  nor  of  the  premises  pur- 
chased or  hired,  and  used  by  them  for  the 
purposes  of  the  dock,  no  individual  having 
any  beneficial  occupation  of  those  premises. 
Rex  V.  The  Lt habitants  of  the  Parish  of 
Liverpoof,  T,  8  G.  4.  61 

3.  Where  the  surplus  tolls  of  a  navigation 
were  directed  by  act  of  parliament  to  be 
expended  in  repairing  public  bridges  and 
highways:  Held,  that  they  were  not  ratea- 
ble to  the  relief  of  the  poor.  Rex  v.  2*he 
Trn%tee»  of  the  River  Weaver  Navigatioi, 
r.  8  0.  4.  70n.(c). 

4.  A  canal  company  is  rateable  to  the  relief 
of  the  poor  in  every  parish  thronvh  which 
the  canal  passes,  in  proportion  to  the  profits 
which  the  land  occupied  by  them  in  such 
parish  yields,  and,  therefore,  where  a  canal 
passed  through  several  parishes,  in  which 
the  tonnage  dues  payable  varied,  it  was 
held,  that  the  company  were  rateable  to 
the  relief  of  the  poor  of  each  parish  fur  the 
amount  of  tonnage  dues  actually  earned 
there,  and  not  for  a  part  of  the  whole  amount 
earned  along  the  whole  line  of  the  canal,  in 
proportion  to  the  length  of  the  canal  in  that 
parish.  R^x  v.  The  Inhabituvtx  of  Kivgx^ 
winford,  T.  8  (r.  4.  236 

5.  By  a  local  act  for  the  relief  of  the  poor, 
certain  commissioners  were  enabled  to 
make  rates  upon  all  and  every  person  or 
persons  wh9  held,  occupied,  or  possessed 
land  in  the  parish :  it  was  held,  that  a  cor- 
poration was  liable  to  be  rated,  although 
by  a  clause,  giving  an  appeal  to  the  quarter 
sessions  to  any  party  aggrieved,  such  party 
was  bound  to  enter  into  a  recognizance. 

The  act  of  parliament  required  that,  be- 
fore any  action  should  be  brought  to  recover 
any  rates,  there  should  be  a  personal  de- 
mand of  the  same,  or  a  demand  in  writing 
left  at  the  place  of  abode  of  the  persons 
charged,  or  on  the  premises  charged :  Held 
by  Bayletfy  J.,  that  a  demand  made  at  a 
meeting  of  the  corporate  body  duly  con- 
vened was  sufficient ;  and  by  LittltidaUf  J., 
that  a  demand  fixed  on  the  premises  charged 
under  the   rate  was  sufficient. 

The  act  directed  all  actions  to  be  brought 
in  the  name  of  the  treasurer.  An  order 
was  made  by  the  commissioners,  that  an 
action  should  be  brought  to  recover  cer- 
tain rates.  At  the  time  when  this  order 
was  made  A,  was  treasurer,  but  when  thn 
action  w^s  commenced  B,  was  treasurer : 
Held|  that  the  latter  bad  authority  to  proa^ 
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ecute  the  action  in  hit  name  for  the  benefit 
of  the  commissionert,  and  was  entitled  to 
recover  the  rates  due  to  the  commisaiooers 
before  he  was  appointed  treasurer :  Held, 
also,  that  it  was  not  competent  to  the  de- 
fendant in  such  action  to  object  to  the  rates 
on  the  ground  that  the  property  rated  was 
not  sufiiciently  described  in  them,  that  be- 
ing a  ground  of  appeal  to  the  quarter  ses- 
sions. 

By  an  act  of  parliament,  authorizing  the 
levying  of  a  gaol-rate,  it  was  enacted,  that 
the  overseer  of  the  poor  of  every  parish 
should  levy  such  gaol-rate  by  such  ways  and 
means  as  any  poor- rate  is  by  law  collect- 
ed :  Held,  that,  as  the  power  to  make  and 
levy  rates  had  been  taken  from  the  over- 
seers and  given  to  certain  commissioners, 
they  were  to  be  considered  as  overseers  of 
the  poor  for  the  purpose  of  collecting  the 
gaol-rate  within  the  meaning  of  the  act  of 
parliament. 

The  commissioners  under  the  first  men- 
tioned act  were  to  settle  and  ascertain  the 
sums  of  money  respectively  necessary  to 
be  raised  for  the  relief  of  the  poor,  and  pa- 
ving, &c.  the  streets,  and  make  and  sign 
rate  or  rates  not  exceeding  the  amount  of 
the  sum  so  settled  and  ascertained.  At  a 
meeting  of  the  commissioners  duly  con- 
vened, it  was  adjudged  necessary  to  raise 
a  sum  not  exceeding  1300/.  for  the  use  of 
the  poor,  and  a  sum  not  exceeding;  5Q0L  for 
paving,  &c.  the  streets:  Held,  that  the  fair 
import  of  that  resolution  was,  that  those 
two  sums  were  the  smallest  sum  necessary 
to  be  raised  for  the  purposes  required,  and, 
therefore,  that  those  were  the  sums  fixed 
and  ascertained  by  the  commissioners. 

The  commissioners  ordered  that  the  sum 
of  1300/.  should  be  raised  by  a  rate  of  lid. 
in  the  pound,  and  the  sum  of  rjOOl,  by  a  rate 
of  3J.  in  the  pound.  If  these  rates  had 
been  collected  upon  the  whole  rental  of  the 
parish,  they  would  have  produced  less  than 
1800/.,  but  the  poor-rate  would  have  pro- 
duced more  than  1300/. :  Held,  that  as  the 
act  of  parliament  did  not  require  separate 
rates  to  be  made  for  the  poor  and  for  the 
highways,  and  as  the  entire  sum  directed 
to  be  raised  would  not  exceed  the  sum  re- 
quired, the  rate  was  good. 

By  the  act  for  building  the  gaol,  the  jus- 
tices at  sessions  were  authorized  to  assess 
a  special  county  rate  upon  every  parish, 
for  the  payment  of  the  expenses  of  build- 
ing such  gaol,  and  that  rate  was  made  pay- 
able out  of  the  monies  collected  in  the  pa- 
rishes for  the  relief  of  the  poor;  and  there 
was  a  proviso,  that  every  tenant  might  de- 
duct out  of  his  rent  one  half  the  amount  of 
the  rate :  Held,  that  under  the  local  act,  the 
commissioners  could  not  make  a  retrospec- 
tive rate  in  order  to  reimburse  themselves 
in  one  year  money  which  they  had  paid  in 
a  former  year  on  account  of  the  gaol-rate. 
Cortis  V.  Th*  Company  of  PropriUora  of 
the  Kent  Water  Worksi  T.  8  G,  A.  314 

POWER  OF  ATTORNEY. 
A,  9., who  carried  on  business  on  his  own 


account,   and  also  in  partnership,  west 
abroail,  and  gave  to  certain  persons  in  tkii 
country  two  powers  of  attorney;  by  the 
first  of  which,  authority  was  given  ferkim^ 
•nd  in  hie  name,  and  to  Jde  ua§,  to  do  cer> 
tain  specific  acts,  (and,  amongst  others,  to 
indorse  bills,  &c.)  and  generally  to  act  for 
him,  as  he  might  do  if  he  were  present; 
and  by  the  second,  authority  was  giveo 
<*  for  him  and  on  his  behalf,  to  accept  bills 
drawn  on  him  by  his  agents  or  correfpood* 
ents."   C.  D.,  one  of  A.  B,*»  partners  (and 
who  acted  as  his  agent),  in  order  to  raise 
money  for  payment  of  the  creditors  of  the 
joint  concern,  drew  a  bill,  which  the  attor- 
ney accepted  in  A.  B.'b  name  by  proevra- 
tion.     In  an  action  against  A,  D.  by  tbe 
indorsee  of  the  bill :  Held,  first,  that  the 
right  of  the  indorsee  depended  upon  tbe 
authority  given  to  the  attorney ;  secondlj, 
that  the  powers  applied  only  to  J.  JS.'s  in- 
dividual and  not  to  his  partnership  afiairs; 
thirdly,  that  the  special  iwwer  to  accept 
extended  only  to  bills  drawn  by  an  agent 
in  that  capacity,  and  that  C.  D.  did  not 
draw  the  bill  in  question  as  agent,  but  as 
partner ;  and,  lastly,  that  the  general  words 
in  the  powers  of  attorney  were  not  to  be 
construed  at  large,  but  as  giving  general 
powers  for  the  carrying  into  effect  tbe  spe- 
cial purposes  for  which  they  were  given. 
Altutootl  and  others  v*  Munmngs,  T,  S  G.A. 

PRACTICE. 

1.  A  verdict  having  been  found  for  the  de- 
fendant, and  a  rule  for  a  new  trial  obtained, 
the  cause  was  referred  to  a  barrister,  and 
the  costs  of  the  cause  were  to  be  in  his  dis- 
cretion. He  found,  that  the  plaintiffs  were 
entitled  to  recover,  and  ordered  the  de- 
fendants to  pay  the  costs  of  the  first  caose: 
Held,  that  the  plaintiffs  were  not  entitled 
to  the  costs  of  the  first  trial.  Sighy  end 
others,  Assignees,  v.  Oleli  and  others,  T. 
8  G,  4.  57 

2.  In  an  action  against  a  sworn  broker  of  the 
city  of  London  for  negligence  in  making  a 
contract,  the  Court  will,  on  motion,  cooopel 
him  to  produce  his  books,  in  order  to  ena- 
ble the  plaintiff  to  inspect  and  take  a  copy 
of  the  contract.  Browning  and  anotktr  v. 
Ayltoin  on/I  another,  T.  8  G.  4.  204 

3.  The  sheriff  having,  under  a  fieri  facias  is- 
sued at  the  suit  of  a  judgment  creditor, 
seized  the  goods  of  a  bankrupt,  which  the 
assignees  claimed,  the  Court  stayed  there- 
turn  of  the 'fieri  facias  until  the  sberiiT 
should  be  indemnified.  The  assignees  of 
the  bankrupt,  in  their  own  name,  and  not 
in  their  character  of  assignees,  brought 
trespass  against  the  sheriff  and  execatioo 
creditor,  for  seizing  the  goods,  which  con- 
sisted of  the  stock  on  a  farm,  which  bad 
belonged  to  the  bankrupt.  On  the  issaiog 
of  the  commission,  the  assignees  took  pos- 
session of  the  farm,  managed  it  for  the 
benefit  of  the  creditors,  and  purchas^Hl  addi- 
tional stock  and  farming  utensils,  and  they 
had  continued  in  possession  several  months 
before  the  goods  were  seised  by  the  sheriff 
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noder  the  li«ri  fiieias.  The  Court  refuted 
to  stay  the  proceeding!  in  the  action  of 
trespaaa.  Bemasconi  and  other t  v.  Fair' 
irotker  amd  Witteksster,  Sfuriffe  of  Mid- 
dl§ses  and  WUton^  T.  8  G.  4.  379 

4.  An  Irish  peer  cannot  be  arretted  for  a 
debt.  Coatoa  and  euioihsr,  A»aign999^  v. 
Lord  Hawardeny  M.SG.A.  388 

5.  Where  a  verdict  in  trover  wat  obtained  in 
vacation  againtt  a  trader,  who,  after  the 
first  day  of  the  next  term,  bat  before  final 

iudgment  waa  tig[ned,  became  bankrupt: 
leld,  that  final  judgment,  signed  after- 
wardt  during  the  tame  term,  related  to  the 
first  day  of  the  term,  and  that  the  debt 
thereby  created  wat  barred  by  the  bank- 
rupt's certificate.  GrMutoay  v.  Fisherf  M, 
8  G.  4.  436 

6.  When  the  theriff  it  ruled  to  bring  in  the 
body,  proceed ingt  cannot  be  taken  on  the 
bail-bond  until  that  rule  hat  expired ;  and 
if  bail  above  are  justified  before  that  time, 
the  bail  below  may,  in  an  action  on  the 
bond,  plead  comperuit  ad  diem,  and  that 
plea  ia  tatitfied  by  the  production  of  the 
recognizance  roll,  containing  an  entry  of 
the  defendant 't  appearance  generally. 

Such  roll  may  be  made  up  at  an^  time 
before  the  day  given  for  producmg  it. 
Whittle y  Aatignety  v.  Oidaior  and  otJkerSf 
M,  8  G.  4.  478 

7.  The  defendant,  having  obtained  a  judge't 
orderfordelivery  of  particulars  of  the  plain- 
tiff's demand,  and  for  staying  proceexiingt 
antil  they  were  delivered,  cannot  tign  judg- 
ment of  non  prot  againtt  the  plaintiff  for 
not  declaring.  Burgess  v.  Swayne^  M,  8 
G.  4.  489 

8.  Where  A,  B.  executed  a  warrant  of  attorney 
in  the  name  of  C.  B,y  and  judgment  waa  en- 
tered up,  and  a  fi.  fa.  itsued  againtt  him  by 
that  name  :  Held,  that  thit  wat  right,  and 
that  the  theriff  was  bound  to  execute  it. 
Reeves  v.  Slater,  M,  8  G,  4.  486 

d.  Where  an  award  directed  that  one  of  the 
two  partiet  to  the  tubmitsion  should  pay 
the  expenses  of  the  reference,  and  that  the 
other  thould  repay  them  on  demand ;  and 
the  former  having  paid  them,  made  an  affi- 
davit of  debt  against  the  other  party,  al- 
leging such  payment,  but  not  stating  any 
demand  of  repayment :  Held,  that  thit  wat 
not  tufficient.  Driver  v.  Hood,  M,  8  (?.  4. 

494 

10.  Where  one  of  several  defendantt,  in  a  pro- 
ceeding by  foreign  attachment  in  the  May- 
or's Court  oi  London,  removes  it  by  certio- 
rari, he  mutt  put  in  bail  in  K.  B.  for  all  the 
defendantt,  other wite  a  procedendo  will  be 
granted.  Keai  and  another  v.  Goldstein 
and  Castles,  M,  8  G,  4.  525 

11.  Where  a  bill  of  Middlesex  ittued  upon  an 
affidavit  of  debt  duly  aworn,  and  that  wat 
followed  up  by  a  latitat  into  Surrey,  upon 
which  the  party  wat  arretted :  Held,  that 
the  latitat  wat  only  a  continuance  of  the 
former  procett,  and  that  it  wat  not  necet- 
lary  that  a  freth  affidavit  of  debt  thould  be 
made.    Baier  v.  AUen,  M.  8  G.  4.       526 

13<  An  attorney,  upon  receiving  the  amount 


of  hit  bill,  it  bound  to  deliver  up  to  hit 
client,  not  only  original  deedt,  &c.  belong- 
ing to  him,  but  also  the  drafts  and  copiet. 
Est  parte  Hors/all,  M.  8  G.  4.  528 

13.  An  attorney  tuing  by  latitat,  and  not  by 
attachment  of  privilege,  lotet  hit  right  to 
retain  the  venue  in  Middlesex,  Mounsey 
V.  Waison,  IT.  8  &  9  (7.  4.  683 

14.  In  order  to  charge  the  bail  a  ca.  ta. 
againtt  the  original  defendant  mutt  be  in 
the  theriff't  office  four  daya  before  the  re- 
turn day,  excluaive  of  tfaie  day  when  it  it 
lodged  and  of  the  return  day,  and  an  inter- 
vening Sunday  it  not  to  be  reckoned  one 
of  the  four  dayt.  Fumell  v.  iSf.  Smith  and 
another,  IT.  8  &  9  (7. 4.  693 

15.  The  Court,  in  an  action  brought  againtt 
the  Marthal  for  an  etcape,  compelled  him 
or  hit  officer  to  permit  the  attorney  of  the 
plaintiff  to  intpect  the  writ  of  habeat  cor- 
put,  and  return,  and  the  committitur  in- 
dorted  thereon.  Fox  and  others  v.  Jones, 
H,Slk9G.4.  732 

16.  An  affidavit  to  hold  to  bail,  purporting  to 
be  tworn  <<at  the  King't  Bench  office,  In- 
ner Temple,  before  T.  C.,"  wat  held  to  be 
tufficient.  Howell  v.  WUJhius,  H.B  k  9 
G,  4.  783 

17.  Scire  fiiciaa  on  recognizance  of  bail. 
Plea,  no  ca.  ta.  duly  itsned,  lodged,  and 
returned.  Replication,  ca.  aa.  issued  and 
returned  non  est  inventus.  Rejoinder,  that 
the  ca.  sa.  did  not  lie  in  the  sheriff's  office 
four  days  exclusive  of  the  day  it  waa 
lodged,  the  return  day  and  an  intervening 
Sunday.  Demurrer:  Held,  upon  demurrer, 
that  the  rejoinder  was  bad.  Sandon  v. 
Proctor  and  another,  H.  B  G,  4,  800 

18.  A  general  verdict  was  given  for  the  plain- 
tiff on  a  declaration  consisting  of  several 
counts,  some  of  which  were  bod  in  point 
of  law.  The  evidence  applied  to  all  the 
counts.  The  Court  of  Common  Pleas, 
after  writ  of  error  brought,  and  after  argu- 
ment in  the  court  of  error,  amended  the 
postea  by  entering  the  verdict  for  the  plain- 
tiff on  the  first  count,  and  for  the  defendant 
on  the  others ;  and  amended  the  judgment- 
roll  remaining  in  that  court  by  the  amended 
postea,  after  the  judgment  had  been  re- 
versed by  the  King's  Bench. 

Semble,  That  the  court  of  King's  Bench 
it  bound  to  amend  the  record  by  the 
amended  record  of  the  court  of  Comnoo 
Pleat.  Mellish  v.  Richardson  (in  rf*or 
JET.  8  &  9  G.  4.  81 
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PRESENTATION. 
See  Advowsom. 

PRESENTMENT. 
See  HioBWAT,  4,  5. 

PRINCIPAL  AND  AGENT. 

1.  A,  P.,  who  carried  on  business  on  his  own 
account,  and  alto  in  partnership,  weat 


war*  of  MtonM-j)  by  tba 
ithority  w«i  |i»«i  j  jr  A»«. 
,  Kud  U  kit  KM,  to  iW  ecr- 
■,  (and,  imannt  othci 
:.)  and  gencnily  to  ic 
It  da  if  b>  were  preMnt  \ 
Mid,  Bolbority  w>*   |iven 

I  hii  bebair,  to  accfpt  billi 
f  bii  Bgeiiti  or  corrnpond- 
M  of  ^,  B.'t  parlner*  <Bnd 

II  ■S'Kt),  in  order  to  ibim 
wnt  of  the  crcditsn  of  Ihs 
'«WB  bill,  which  the  Bttor- 

A.  J*.'«  lams  if  fm 
lion  BfBintl  A.  B.  by  tb« 

bilti  HbM,  GrM,  IobC  the 
kneo  depended  apon  the 
to  the  Bttornej  ;  ucondly, 
■pplied  anlf  to  J.  B.'t  ir 

to  bia  partoenhip  >Airi 
'  i1  power  to  accept 


PROMOTHmS. 

PatB  I,  30fi,  3S3,  693. 

QUARE  IMPEDIT. 
5m  Adtowmw. 

RATE. 
StM  Foom  Rati,  S. 


a  biM>  dra 


»byx 


y,  and  that  C.  D.  did  not 
g  qaeation  ai  afent,  but  ai 
It  1y,  thai  the  general  word) 
of  altomey  were  not  ta  be 
rge,  but  ai  giving  leneral 
■arrying  irio  eflMit  tlie  ipe- 
>r  which  they  were  given. 
i«r>  T.  Mmnuing,,  T.  8  O.  *. 
2TB 
r,  haTing  accepted  billi  for 

the  iecurily  of  good*  then 
idged  Ibe  goodi  with  a  per- 
lice  of  the  agency,  but  did 
irincipal  of  Ihii  trannclion  : 
ilhtea.A.e.  U,i.  S,the 
ly  tranafer  lurh  right  a*  be 

a  right  to  be  indrmniGed 
t  which  be  had  aeceptedj 
iripal  having  (Btitfied  thaie 
led  to  have  back  hi*  goodi 
I,  without  paying  thi*  amoanl 
were  pledged.  Ftttdur  v. 
■i.JH.Ba.A 

ROBATE. 

a  navigable  canal,  provided 

rere  to  be  deeioed  peraonal 

traitwniatibleaatuch.  The 
Dugfa  pariabee  in  Ibe  djoceae 
id  olber  pariibea  in  tbe  dio- 

and  CartHlry.     The  trana- 

Ihc  canal  were  filed  at  the 
Ibe  company  in  the  dioc( 
I  CocfHiTf,  where  the  di' 

paid  and  book)  of  account 
t  for  the  nurposei  of  pro- 
»f  a  ihare^older  to  ■  (hare 

being  peraonal  property, 
dered  ai  locally  aituate  id 
JrAJCfU  and  Cavfyiiry,  and 
Tanted  by  Ibe  Coniiitorial 
hop  of  that  dioceiB  wai  ~  '' 
f  Home,  J7.  B  &  B  G. 


Sh  AaatmraiT,  1.    JiniicD,S. 

RIOT. 
Sw  Hi«H  ConTaau. 

jaJIJE  OF  COURT. 
PageUa. 

SELECT  VESTRT. 

A  coatotn,  ttwt  there  ahall  be  a  aeleet  Terii7 

of  an  indeBnite  nnmber  of  penona,  conti- 

nned  by  election  of  new  nwmbeia  made  V; 

itaelf,  and  not  by  Ibe  paiiihioners,  ii  viliJ 

Semble,  That  it  maat  be  part  of  nicli 
caitom  that  there  ihoalil  alwayi  be  arei- 
•onabla  number,  and  that  the  reasaoiblr- 
net*  of  the  number  miut  be  decided  sith 
referelicfl  to  long-eatabliahed  an^,  and  In 
the  population  of  the  pariah  ;  anch  ■  cntlaai 
having  existed  ftom  time  iminemorial  in  t 

In  the  year  1 S63,  by  a  lacnlty  graated  h] 
Ibe  Biihop  of  Zon^ii,  forty-nine  pertoni. 
together  with  tbe  vicar  and  church wanlrn, 
were  named  ai  the  arlecl  veatry ;  and  ttnl 
number  waa  to  be  kept  up  by  elections,  lo 
be  made  by  ten  at  leait  of  thoae  Ibily-Bim, 
together  with  the  vicar  and  churchwinltO' 
In  the  year  1813  thii  number  of  ten  vu, 
by  another  faculty,  reduced  to  (even;  ud 
!be*e  beultica  were  acted  upon  everaftK- 
wardi.  Tenoutof  ibefoDTtccn  veatrrcnN, 
eicluiive  of  the  vicar  and  chorchwardiat, 
who  were  prawnt  at  the  veatry  boldmiiMl 
before  the  piomulgalion  of  the  fin!  ficollj: 
were  part  of  the  forty-nine  Bamed  in  Hal 
laenlly:  Held,  that  ai  the  veatryippaiatei 
by  the  faenlty,  and  aince  continDfd,  «i>"°I 
incontiitent  with  the  veatry  preTiiHidjr  ti- 
iiting  by  the  eusloin,  tbe  euatam  wai  nut 
deatrayed  by  the  pariah  having  accrfl'd 
the  faculty,  and  acted  upon  it  everiiM^ 
the  beulty  not  being  binding  in  iaV,>M 
the  veatry  havine  power  at  any  tia*  I» 
depart  from  it!  directiona.  Go/rfiv  ™ 
cikTt  T.  A»,  H.Bh9G.t.  TO 
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SORY  NOTE. 

or  EXCHANOK,  4. 


Sw  AasDliratT. 
The  M  a.  3,  t.  B4,  which  emcted,  tbat  M 


in  [be  veek  next  lilir  Ihe  lllh  of  Onritr, 
ii  mtrcly  diicctory,  and  Ihoac  Muiona  amy 
DOIwilhtluMJing  Ibal  eaactinent  b«  legally 
bolden  at  another  lime.  Bix  v.  T^l*  J'u- 
(icH  ifdu  BoroHgk  of  LtiftitT,  T.  8  Q.  4. 
II 

SET-OFF. 

t.  wii  employed  ai  ttorelcMper  by  B.  •ml 
C,  1^  were  joint  ftdvenlaren  in  a  mine, 
ud  he  wai  lulbatited  to  draw  bill*  on  B. 
fK  moDef  Iddout  on  aceounl  of  tfae  mining 
cwnpeny.  The  bitli  were  diKOunted  by 
a  Woket,  and  tbe  payment  of  ihem  wu 
Eunnteed  to  hini  by  B.  und  C  B.  having 
b«n  arreited,  A.,  in  order  to  provide  fui  ' 
Id  procare  B.'t  diuhaige,  drew  on  B 
bill  purporting  (o  be  on  artount  of  the 
mining  company.  The  banker  diacouoted 
the  bill,  and  paid  the  amount  to  B.  C,  waa 
■fterwardi  eompellKl  to  take  up  the  lame 
in  confe<]Denc*  o(  bi>  goaranty.  In  an  ac- 
tion brought  by  A.  against  B.  and  C.  for 
bit  nltry,  it  wai  beld  that  C.  cduM  ik 
off  tbeamomil  of  the  bill.  Jontir.P, 
iMgandJam;,  T.  8  G.  4. 


SETTLEMENT. 

Tbe  wife  of  an  IritimsH  who  hai  no  aet- 
ritflMnt  in  EnglaHd,  may,  if  dewrted  by 
tiim,b«  removed  to  her  maiden  acttleinent. 
Vnv.ni  InJuMtauli  a/  Ciiuiugkom,M. 
BG.  4.  61S 

>  Where  an  examination  of  a  ioldler,  taken 
bflaie  two  magifliatea,  wai  tenitered  ji 
Jencelo  prove  hia  iellletaenl,but  it  di 
•ppr*rbylheeiaminalionitielf,orbyother 
proar,  that  the  aolilier,  at  the  time  when  hi 
I'M  examined,  wai  qiiarterej  in  the  placi 
where  the  jualicea  had  jiiiiadiction:  Held 
tbil  it  wai  not  admiuible.  Rix  v.  Tkt 
IiMUaM,  of  Alt  Saint,,  SunlkawtjUt 
B.iktG.i.  7 


SETTLEMENT— ay  ApprtntintlUf. 
1- Tbe  HO.  3,,.  13S,  ,.  II  recited,  that  tbe 
■litaiy  proviaiona  enacted  by  the  43  Bli 
»er«  frequenlly  evaded  in  t)ie  binding  o 
rf  poor  children,  and  (hat  the  premium  of 
•pprenticeabip  waa  clandeatinely  provided 
fij  ^riih  officer!,  who  were  thna  enabled 
to  bind  ODt  poor  children  without  the  lanc- 
Im  sf  juilicea  of   the  peace,  and  then 
^"•rtfd,  ■'  That  do  indenture  ofapprentice- 
•bip,  by  reason  of  which  anyexpenae  what- 
"erihalt  at  anytime  be  incurred  by  tfae 
FnUif  parochial  fundi,  ihall  be  valid  and 
•fectuil,  nnleia  approved  of  by  two  iu>  tire 
•t  Ibr  peace  iinJer  their  hands  and  (u/i 


IMroehial  fund*  valid  and  efleclual,  ibe  ap- 

Cral  of  two  jnalicea  ibould  be  under  tbeir 
■u  ajid  Hal,,  and  that  ^nek  an  indcD- 


l.  It 


tar«,  apprared  of  by  two  jnalici 
their  Jtaudi  enlj,  waa  void  and  no 
ble,  and  that  no  ielllemeut  wai  gi 
lerving  under  it.  Ra:  *.  Tkt  IhJ, 
D/SmU  Damiral,  M.  S  G.  4. 

proved  by  a  pauper,  that 
oaen  nound  apprentice  (wenly-lhr 
•go  to  A.  B.t  that  indenture!  wer 
and  aealed,  and  that  be  aeivcd  leTi 
and  that  A.  B.  had  the  iiulentur 
when  the  apprenticeahip  expired, 
per  aiked  A.  B.  for  the  inilenturn 
aaid  the  pariah  officer*  bail  Ihem 
that  the  Jeclaraliona  of  A.  B.,  w] 
have  been  called  a*  a  witneii,  wen 
miMibla  in  evidence,  and  that  pt 
dence  of  the  content*  wai  not  adt 
Rax  v.   Tkt  ImAabitaiu,  of  Dim 


SETTLEMENT— Sr  Sink 
A  pauper  fint  recoltecled  him*ell 
workbouae  of  the  pariab  of  A., 
waaaboul  fouryeari  ofage.  He  I 
there  till  he  was  tliirteen  or  fourte 
of  age.  He  arierwanli  married,  i 
in  Boother  parith,  but  when  out  i 
he  returned  on  two  different  occi 
tbe  Dariah  of  ^.,  and  wa*  not  only 
by  the  officera  of  that  pariah,  but 
money  from  Ihem  to  enable  him  t 
to  the  pariah  where  be  lived.  The 
having  found  that  he  wa*  not  *■ 
tbe  parish  of  A,,  the  Court  aSrn 

Tbe  fact  of  tha  paupcHa  reiM 
himself,  when  four  yrara  of  age 
narish  of  A.,  ia  no  evidence  ibal 
born  there.  Rm  v.  llu  IhAoU 
TrH^iidg*,  T.  S  a,  4. 


SETTLEMENT— Sr  Cariija 
A  parish  certi6ctte,  dated  tbe  7lh 
lamUr  17S8,  purported,  in  the  bo 
to  have  been  granted  to  a  pauper 
family  by  two  churchwardens  and  t 
aeera.  It  was  signed  and  sealed 
overseen,  and  by  on,  churchward 
The  churchwardens  for  the  year  V. 
nominated  at  Emlir,  anit  were  p 
have  bren  sworn  into  oSice  on  th( 
BtflrviitT,  at  tbe  visitation.  But  ( 
no  direct  evidence  of  their  h«*i 
aworn  into  office  before  that  time. 
tifying  pariah,  after  tbe  date  of  th 
cale,  had  frequently  relieved  the 
and  diffrrent  members  of  hit  lamil 
th''y  were  residing  in  other  parithe 
that  in  (kvouroftuch  an  ancient  re 
which  had  been  treated  by  the  ci 
parish  ai  valid,  the  Court  would 
that  the  chuich  warden  who  exec 
certiScale  was  iwnrn  before  he  exe 
and,  therefore,  that  it  wai  duly  i 
by  him  a*  chiirchwardcD :  Held,  • 
that  the  execution  by  two  over*) 
one  churchwarden  was  an  exccutio 
major  part  of  the  churchwtidcn*  ai 
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•eers  within  the  statute  8  &  0  IT.  3,  e.  30. 
R9X  V.  Tk*  inkahUanis  o/WkdUkmrek,  M. 
SO,  A,  573 

SETTLEMENT— By  EMtat: 

1.  A  man,  by  marrying  a  woman  who  was  a 
yearly  tenant  of  premiset  under  the  annual 
▼alue  of  10/.,  held  to  gain  a  lettlement. 
Rtx  V.  Tk*  InhahUants  of  Ynyteynkanam^ 
T.  8  6.  4.  333 

8.  A  woman  leited  of  a  mettoage,  &c.  in  the 

Earish  of  if.,  as  tenant  in  common  with 
er  three  sisters,  married,  and  resided  for 
some  years  with  her  husband  in  the  parish 
of  B.,  where  he  was  legally  settled.  The 
husband  was  transported,  and  the  wife, 
sometime  afterwards,  went  with  her  daugh- 
ter to  live  in  the  messuage  in  A.y  in  which 
one  of  her  sisters  resid^ :  Held,  that  she 
was  irremovable ;  and  the  sessions  having 
quashed  an  order  removing  her  and  her 
daughter,  it  was  presumed  that  the  latter 
was  within  the  age  of  nurture,  and  there- 
fore irremovable.  Rex  v.  Tk4  Inkabitanit 
of  Briugion^  M,  8.  G.  4.  546 

3.  The  sum  paid  by  the  purchaser  of  a  copy- 
hold estate  to  his  attorney  for  the  surren* 
der,  is  no  part  of  the  consideration  for  the 
purchase  within  the  meaning  of  the  statute 
^  O,  1,  r.  7,  «.  5.  Rex  v.  The  InhMtantM 
of  Coitingkam,  M.  8  G.  4.  603 

SETTLEMENT— By  Hiring  and  Sorvieo, 

1.  Upon  a  special  case,  the  court  of  (|uarter 
sessions  found,  that  a  paaper  hired  himself 
u  ostler  to  an  innkeeper ;  that  no  earnest 
or  wages  were  given,  but  he  was  to  have 
what  he  could  get,  as  ostler,  and  he  lodged 
and  boarded  in  his  master's  house,  and  that 
either  the  master  or  servant  might  have  de- 
termined the  service  when  they  pleased :  it 
was  held,  that,  upon  this  finding,  this  latter 
stipulation  must  be  taken  to  have  been  part 
of  the  contract  between  the  parties,  and, 
consequently,  that  there  was  not  any  gene- 
ral or  yearly  hiring,  and  that  no  settlement 
was  gained  by  serving  under  it.  Rex  v. 
The  InhahitatUe  of  Great  Bowden,  T.  8 
G.  4.  249 

8«  A  pauper  was  hired  by  the  commanding 
officer  of  a  royal  military  college  to  act  as 
a  servant  in  that  establishment.  By  the 
terms  of  the  hiring,  he  was  to  obey  all  or- 
ders of  the  officers  of  the  institution,  and  to 
be  allowed  weekly  wages,  and  if  he  wished 
to  quit  the  college*  he  was  to  give  one 
month's  notice;  but  should  the  college  be 
dissatisfied  with  his  conduct,  it  retained  the 
por-er  of  dismissing  him  at  a  moment's 
notice:  Held,  first,  that  this  was  a  good 
hiring  for  a  year,  although  eith«*r  party 
might  determme  it  before  the  expiration 
of  the  year;  secondly,  that  a  settlement 
was  gained  by  such  birinc:,  although  it  was 
not  to  a  private  person,  the  statute  3  W.ijr 
M,  e,  11,  8.  7,  only  requiring  a  lawful 
hiring,  and  a  service  under  it.  Rex  v.  T%e\ 
lHkaMa9ite  of  Sandhurst,  M,  S  G,  4.    557 


3.  The  itatate  29  Car,  2,  e,  7,  t.  A,  eoaeti, 
that  no  tradesman,  artificer,  workman,  la- 
bourer, or  any  person  whatsoever,  shall  do 
or  exercise  any  worldly  labour,  businen^ 
or  work  of  their  ordinary  calling  on  the 
Lord's  day,  and  subjects  parties  offending 
to  a  penalty:  Held  that  this  statute  only 
prohibits  labour,  business,  or  work  done  ia 
the  course  of  a  noan's  ordinary  calling,  and, 
therefore,  that  a  contract  of  hiring  made 
on  a  Smudaf  between  a  fanner  and  a  h- 
bourer  for  a  year,  was  valid,  and  that  a  aer- 
vice  under  it  conferred  a  settlement  Reg 
V.  Tha  ImhabitaeUs  of  Whiinaeh,  JIT.  8  G.  4. 

596 

SETTLEMENT— By  Parentage, 

A  pauper,  twenty  years  of  age,  whose  father 
was  settled  in  the  parish  of  k.,  contracted 
to  serve  the  captain  of  a  ship  two  summers 
and  a  winter.  He  continued  in  the  service 
until  he  attained  twenty-one  years  of  age; 
but  before  that  time  his  father  acquired  a 
settlement  in  another  parish:  Held,  that 
the  pauper  was  not  emancipated  before  he 
attained  the  age  of  twenty-one,  and  conse- 
quently, that  his  settlement  followed  that 
of  his  father.  Rex  v.  The  luhaUtoHte  ef 
Lyteket  Mairmverse,  T,  8  G.  4.  396 


SETTLEMENT— By  Parntnt  of  Parochial 

Taxee. 

The  being  charged  with,  and  paying  paro- 
chial taxes,  did  not  before  the  stat.  6  G,  4, 
«.  57,  4.  2,  confer  any  settlement  until  the 
party  charged  with,  and  paying  the  same, 
nad  resided  within  the  parish  forty  days 
after  he  had  been  so  charged,  and  since  tiMt 
statute  passed,  no  person  can  acquire  a  set- 
tlement by  reason  of  renting  or  paying  pa- 
rochial taxes  for  any  tenement,  unless  it  be 
of  a  certain  description ;  and,  therefore, 
where  a  pauper  had  rented  a  tenement  (in- 
sufficient to  confer  a  settlement  nnder  the 
6  Gr.  4),  and  in  respect  thereof  had  bees 
rated  and  paid  parochial  taxes,  but  had  not 
resided  thereon  after  such  ratine  and  pay- 
ment forty  days  before  the  passing  of  the 
6  G,  4,  it  was  held,  that  he  did  not  thereb]r 
acquire  anv  settlement.  R^x  v.  Tha  laha- 
Uiante  of  Ringetead,  M.  8  G.  4.  607 

SETTLEMENT— By  Renting  a  Tenememt. 

1.  In  December  1825  a  house  was  hired  at 
twenty  guineas  a  year,  the  rent  to  be  paid 
weekly,  and  either  landlord  or  tenant  to 
be  at  liberty  to  determine  the  tenancy  at 
three  months'  notice  from  any  quarter- 
day:  Held,  that  this  was  a  renting  of  a 
tenement  for  one  whole  vear,  within  the 
meaninc  of  the  stat.  6  G.  4.  e.  57,  and  that 
the  pauper,  having  occupied  the  same,  and 
paid  the  rent  for  a  year,  gained  a  settle- 
ment. Rex  V.  The  lahaHtaMts  of  Her$t- 
moneeauTy  M.  8  G.  4.  951 

2.  Where  a  pauper  bona  fide  hired  a  boose 
and  garden  iir  A,  for  a  year  at  the  rent  ef 
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0/.,  and  oeeopied  it  for  a  year,  and  the 
whole  rent  was  paid  to  the  landlord,  but 
not  by  the  paoper  :  Held,  that  be  nevertbe- 
less  gained  a  settlement  in  A,,  inasmuch 
ai  the  statute  6  G,  4,  r.  57,  did  not  require 
that  the  rent  should  be  paid  by  him.  Rmc 
T.  Tk§  JukahiioMt*  of  Kilnportk  Harcoutt, 
H.8&9  6.4.  790 


SHARES  IN  A  NAVIGABLE  CANAL. 
■Sm  Pbobatb. 

SHERIFF. 

1.  The  sheriff  baving,  under  a  fieri  facias  is- 
sued at  the  suit  of  a  judgment  creditor, 
seized  the  goods  of  a  bankrupt,  which  the 
assignees  claimed,  the  Court  stayed  the  re- 
tarn  of  the  fieri  facias  until  the  sheriff 
should  be  indemnified.  The  assignees  of 
the  bankrupt,  in  their  own  name,  and  not 
in  their  character  of  assignees,  brought 
trespass  against  the  sheriff  and  execution 
creditor,  for  seizing  the  goods,  which  con- 
sisted of  the  stock  on  a  farm,  which  had 
belonged  to  the  bankrupt.  On  the  issuing 
of  the  commission,  the  assignees  took  pos- 
session of  the  farm,  managed  it  for  the 
benefit  of  the  creditors,  and  purchased  addi- 
tional stock  and  farming  utensils,  and  they 

>  had  continued  in  possession  several  montbis 
before  the  goods  were  seized  by  the  sheriff 
ander  the  fieri  facias.  The  Court  refused 
to  stay  the  proceedings  in  the  action  of 
trespass.  Benuurovi  attd  otksrs  v.  Fair' 
brother  and  Winchester^  Shsrijft  of  Mid' 
dUsex  and  Wilion,  T.  8  G.  4.  379 

9.  Where  A.B,  executed  a  warrant  of  attorney 
in  the  name  of  C.  B,,  and  judgment  was  en- 
tered up,  and  a  fi.  fa.  issued  against  him  by 
that  name  :  H?ld,  that  this  was  right,  and 
that  the  sheriff  was  bound  to  execute  it. 
lUwes  V.  Slater,  M.  8  G.  4.  486 

3.  In  an  action  of  trover  against  the  sheriff, 
for  goods  taken  in  execution,  it  is  sufiicient 
for  the  plaiutiff  to  give  in  evidence  the 
warrant  issued  by  the  under-sheriff,  under 
the  sheriff's  seal  of  office,  and  he  is  not 
bound  to  prove  the  writ.  Gihbine  v.  Phil- 
life,  M,  8  G,  4.  535  n.  (a) 

SHIP-OWNER. 

Where  A.,  the  managing  owner  of  a  ship, 
nKNtgaged  his  share  to  B.,  who  procured 
the  transfer  to  be  duly  indorsed  on  the  cer- 
tificate of  registry,  but  A,  continued  in  the 
msnagement  as  before,  and  B,  did  not  take 
possession  or  interfere  in  the  concerns  of 
the  ship:  Held,  that  he  was  not  liable  for 
repairs  and  necessaries  done  and  supplied 
in  pursuance  of  A.*%  orders.  Brigge  v. 
y^UHnaw  and  others,  T,  8  G,  4.  30 

SOLDfER. 

8SS  SXTTUCHKMT,  2* 


STAGE  COACHES. 

The  aUtutes  3  Car.  1,  0.  1,  and  29  Car,  S,  e 
7,  do  not  make  it  illegal  for  stage-coacbet 
to  travel  on  the  Lord's  day.    Sandiman  v 
Breach,  T.  8  G^.  4.  91 

STAMP. 

1.  Where  a  party  declared  upon  two  written 
agreements,  bv  the  second  of  which  varia- 
tions were  made  in  the  first,  and  there  were 
also  counts  upon  each  separately;  and  it 
appeared,  when  the  instruments  were  pro- 
duced in  evidence  by  the  plaintiff,  that  the 
first  only  was  stamped :  Held,  that  the  se- 
cond could  not  be  read  in  evidence  to  sup- 
port the  nlaintiff 's  case,  but  might  be  looked 
at  in  order  to  ascertain  whether  the  first 
was  altered  by  it,  and  that,  therefore,  the 
plaintiff  could  not  exclude  the  second  agree- 
ment and  procee<l  upon  the  counts  setting 
out  the  first  only.  Keede  v.  Deere,  T.  8 
G.  4.  261 

2.  Where  an  agreement  referred  to  a  clause 
in  a  former  agreement,  and  provided  that  it 
should  extend  to  the  new  agreement  as  il 
it  had  been  repeated  therein :  Held,  that 
the  clause  referred  to  could  not  be  consi> 
dered  as  annexed  to  the  new  agreement  so 
as  to  make  an  additional  stamp  necessary,  on 
the  ground  of  the  agreement,  with  the  clause, 
containing  more  than  1080  words.  Attwood 
y.  Small  and  others,  M.SG.4.  390 

3.  Where  an  inclosure  act  gave  the  commis- 
sioners  power  to  award  lands  in  exchange 
for  others  in  an  adjoining  parish,  and  also 
to  award  lands  to  those  who  bought  them 
of  persons  entitled  to  allotments :  Held, 
that  they  might  award  lands  given  in  ex- 
change partly  for  other  lands  and  partly  fot 
money,  and  that  the  award  need  not  have 
an  ad  valorem  stamp  upon  the  money  con- 
sideration. Doe  on  the  demise  of  hard  Snf' 
field  V.  Preston,  M.  8  G.  4.  392 

4.  Articles  of  agreement,  whereby  one  party 
agreed  to  pay  the  other  a  fixed  salary,  and 
the  other  agreed  not  to  set  up  a  chemist's 
shop  within  a  certain  distance,  and  the  par- 
ties were  mutually  bound  in  a  penalty  of 
600/.  to  perform  the  agreement :  Held,  to 
require  a  stamp  of  1/.  15«.  Moansey  v. 
Stephenson,  M.  8  G.  4.  403 

5.  Where  a  parol  agreement  was  made  be- 
tween A.  and  B,,  that  the  former  should  let, 
and  the  latter  take,  certain  premises,  upon 
the  terms  and  conditions  contained  in  a  lease 
of  the  same  premises  granted  by  A.  to  C  : 
Held,  that  in  an  action  by  A*  against  B,  for 
rent  and  non-repair,  the  leane  could  not 
be  read  in  evidence,  unless  duly  stamped. 
Turner  v.  Powr,  H.  8  &  9  G.  4.  625 

6.  In  an  action  for  not  returnini;  bills  depo- 
sited with  defendant,  the  following  un- 
stamped memorandum,  signed  by  the  defend* 
ant,  was  held  to  be  admissible  in  evidence: 
"I  have  in  my  hand*  three  bills  which 
amount  to  120/.  10«.  6d,,  which  I  have  to 
get  discounted,  or  return  on  demand."  ATm/- 
Utt  V.  Hurhieon,  H,  S  k  9  G.  A.  639 
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counting  interest  at  the  rate  of  51,  per  cent, 
per  annnm,  and  in  addition,  1/.  per  cent,  on 
the  amount  of  the  bills  towards  the  pay- 
ment of  a  debt  due  from  a  third  person, 
but  which  the  broker  thoui^ht  himself 
boond  in  honour  to  pay,  and  the  broker  ac- 
counted to  his  principals  for  the  whole 
amount  of  the  bills,  minus  lawful  discount 
and  commission :  Held,  that  the  transaction 
was  not  usurious.  Solart§  and  olkers^  A$' 
iigneu,  V.  MeitniU  and  another,  M.  SO.  A, 

430 
2.  Where  a  contract  was  made  for  the  sale 
of  an  estate  at  a  certain  price,  and  it  was 
agreed  that  this  should  be  paid  b^  instal- 
ments at  certain  future  days,  with  interest, 
calculated  at  6/.  per  cent,  per  annum;  and 
promissory  notes  were  given  for  these 
sums,  compounded  of  the  instalments,  and 
that  which  was  called  interest :  Held,  that 
the  whole  most  be  considered  as  the  pur- 
chase-money of  the  estate,  and  that  the 
bargain  was  not  usurious.  B*«te  v.  Bid' 
good,  M,  8  G.  4.  453 

VARIANCE. 

Sf  PLXADIROy  1,  2. 

Where,  in  case  the  declaration  stated  that 
plaintiff  delivered  a  trunk  to  the  defendant 
to  be  put  into  a  coach  at  Chester  in  the 
teuuty  ofCheeter^  to  wit,  at,  &c.,  and  safe- 
ly carried  to  Shrew»bury,  and  that  through 
'^p^rrdant's  negligence  it  was  lost :  and  it 
appeared  in  evidence  that  the  trunk  was  de- 
livered to  the  defendant  at  the  city  of  Chea^ 
ter,  which  is  a  county  of  itself,  separate 
from  the  county  of  Cheater  at  large,  but 
within  its  ambit :  Held,  that  this  was  not  a 
material  variance,  but  that  the  declaration 
was  supported  by  the  evidence,  as  no  evi- 
dence was  friven  of  the  existence  of  any 
other  place  called  Cheater,  Woodward  v. 
Booth,  7.  8  G.  4.  301 

VENDOR  AND  VENDEE. 

*  Where  the  seller  of  goods  received  from 
•he  purchaser  an  order  upon  his  banker  for 
the  price,  and  the  latter  (with  whom  money 
oad  been  deposited  to  meet  that  and  certain 
Mher  demands)  offered  to  pay  in  cash,  de- 
luding discount  for  the  period  of  credit,  or 
by  a  bill  upon  a  third  person,  which  the 


seller  elected  to  take :  Held,  that  although 
the  bill  was  aAerwards  dishonoured,  he 
could  not  sue  the  purchaser  for  the  price 
of  the  goods.  Smith  and  other  a  v.  Ferrand, 
T.  8  G.  4.  19 

2.  A,  agreed  with  B,  to  make  a  gig  for  a 
given  price.  The  body  of  the  gig  and 
wheels  were  selected  by  B,,  and  A,  pro- 
mised to  deliver  it  in  a  few  days.  The  full 
price  was  paid.  Before  it  was  finished,  it 
was  seized  by  the  sheriff  under  a  fi.  fa.  is- 
sued against  A.  The  gig  was  aAerwards 
finished,  and  delivered  to  B,  with  the  assent 
of  the  judgment-creditor.  The  sheriff  af- 
terwards retook  it  to  secure  his  poundage  : 
Held,  that  he  had  no  right  to  do  so,  and 
that  B,  might  maintain  trover  for  the  gig. 
Query,  Whether  the  prop«»rly  in  the  gig 
vested  in  the  purchaser  before  delivery! 
Goode  V.  LaugUf  and  othera,  T.  8  G,  4. 

26 

VENUE. 

See  PaACTiCK,  13. 

WARRANT  OF  ATTORNEY. 

Where  A,  B.  executed  a  warrant  of  attorney 
in  the  name  of  C.  B,,  and  judgment  was  en- 
tered up,  and  a  fi.  fa.  issued  against  him  by 
that  name  :  Held,  that  this  was  right,  and 
that  the  sheriff  was  bound  to  execute  it. 
Reeves  v.  Slater,  M.  8  G.  4.  180 

WARREN. 

Grouse  are  not  birds  of  warren.  The  JhtH 
of  Devonshire  v.  Lodge,  T.  8  G.  4  36 

WASTE  LAND. 

See  COPTBOLDER. 

WHARFINGER. 
See  LxKir,  1. 

WITNESS. 

iSMEviDKlfCS,21. 

WRIT  OF  ERROR. 
See  PRAcncSy  18. 
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COURT  OP  KING'S  BENCH. 

ADJOORNBD  SITTINGS  IN  LONDON,  AFTER  TRINITY  TERM,  \9m. 

BEFORE  LOKO  TENTBRDEM,  C.  J. 


SENTANCE  tf.  POOLE,  My  17. 

]f  t perfOHf  perfMly  imbecile  in  mind,  is  iropoeed  upon,  tnd  indaoed  to  sien  t  promitwry  note, 
wliieb  i«  drmim  in  ao  uiMiMd  form,  tach  note  ia  bad,  even  in  the  hancLB  of  an  indoraeo. 

Assumpsit  by  the  plaintiff  as  indorsee,  against  the  defendant,  as  one  of  the 
makers  of  a  promissory  note,  which  was  in  the  following  form : 

"To  Mr.  William  Carless, 

High  Street,  Southwark.  March  4th,  192G. 

••  Sir, — We  j  intly  and  severally  agree,  ^s%  months  after  date,  to  pay  to  your 
order  the  sum  of  220/.  ibr  value  received* 

J8220.  JOHX   CORXISH. 

Jakes  Pools. 
"  Payable  at  Garraway*s  Coflee-hoase, 
'Change  Alley,  London.*' 

This  note  was  indorsed,  '*  William  Carlets." 

It  appeared,  that  when  the  defendant  signed  the  note,  it  was  net  address  to 
any  pcurticular  person  as  payeCy  and  that  Cornish,  the  other  maker,  afterwards 


•2] 


inserted  the  direction,   **  To  Mr.  William  Carless,  High-Street,  *Soath- 
wark  (a)  ;'^   to  whom  be  paid  the  note  in  part  liquidation  of  a  previous 


(a)  If  a  bin  or  note  be  altered  in  a  material  part  (fhongh  by  conaent  of  all  parties,)  after  it  ft 
issued,  it  requires  a  new  stamp:  and  Mr.  Justice  Baylef  lays  down  (Bills  of  Exchange,  M) 
rbat  *'  such  alteration  not  only  makes  a  new  stamp  necessary,  but  vacates  the  bill  or  note, 
rindependentlyof  the  stamp  laws),  except  as  between  the  parties  consenting  to  such  alteration." 
In  ihc  case  o\Ker»haw  v.  Cox,  3  Rap.  246,  the  words  "or  order"  were  omitted  in  the  bill.  This 
was  discovered  after  the  bill  had  been  indorsed,  and  the  words  added  by  the  drawer,  with  the 
conaent  of  all  parties.  Le  BUne,  J.,  hekl,  that  the  bill  did  not  require  a  new  stamp,  as  thia 
was  the  mere  eorreclt^n  «/*  a  miBtdke,  and  was  \n  furtherance  of  the  original  intetUion.  But  in 
the  case  q{  KniU  v.  Wiaiam;  10  East,  431.  the  Court  held,  that  an  alteration  of  the  term  mIm 
t,  by  Um  idditba  of  the  words,/*r  thegotdwiUof  lAs  lease  mnd  irwiorf  Mr,  F.  KniU, 
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debt,  due  from  himself,  for  the  purchase  of  goods;  and  that  Mr.  Cariess  subse- 
quently indorsed  it  to  the  plaintiff. 

The  witness  for  the  defendant  stated,  that  h^  had  been  wholly  incapable  of 
transacting  the  most  ordinary  affairs  of  life  for  some  years  past,  and  that  at  the 
time  he  signed  the  note  he  was  of  perfectly  imbecile  mind,  and  as  helpless  as  a 
child  four  years  old. 

For  the  plaintiff,  to  show  a  consideration,  there  was  evidence  given,  that  the 
plaintiff  was  accustomed  to  discount  bills,  and  that  he  had  given  a  check  for  the 
amount  of  the  note  in  question,  deducting  only  the  discount ;  and  it  was  coo- 
tended  by  his  counsel  that  hfB  had  acted  ponAfifie  ip  ^hei  transaction. 

Lord  Tbntbrdbn,  C.  J.,  (to  the  Jury).  The  qdiesttoii  ^n  this  case  is,  whether 
the  defendant,  John  Poole,  at  the  time  he  put  his  name  to  this  note,  which  is 
drawn  in  an  unusual  form,  it  being  "to, your  order,"  and  not  addressed  to  any 
one,  was  or  was  not  conscious  of  what  he  *was  doing ;  for,  if  he  was,  r^^ 
there  must  be  a  verdict  for  the  plaintiff;  but,  should  you  be  satisfied  that  ^ 
he  was  not  conscious  of  what  he  was  doing,  and  that  be  w^is  imposed  upon  by 
reason  of  his  iihbecifity  6f  mind,  you  ought  to  find  for  the  defendant.  It  is  a 
hard  case  either  way,  but  it  is  very  important  that  Courts  of  justice  should 
tfifMr  protection  to  those  individuals  who  are  unfortunately  unable  t»  be  thei^ 
own  guardians. 

Verdict  for  the  defendant  (a). 

MarryaU  and  C  Sfiepherd,  for  the  ptnintiff. 

ScarUUy  A.  G.,  and  Malkin^  for  the  defendant. 

[Attomies — Whiting  and  Broum,'] 

deemted,  was  such  an  aUeration  aa  to  require  a  new  atamp,  it  being  made  after  the  iaaning  of 
the  bill ;  Le  Biane,  J.,  aaymg,  that  his  opinion  in  the  case  of  Kerskam  ▼.  Ccat  coald  only  be 
supported  on  the  ground,  that  the  alteration  there  made  waa  merely  the  e»rr«cftMi  ^fa  wnsUh 
See  also  the  case  of  Atwood  ▼.  Gnfin,  ante,  Vol.  2,  p.  368. 

T<i)  Sea  the  caaea  of  Baxter  x.  Elarl  of  PoHem&mik,  mUe,  Vol.  2,  p.  178,  and  8  D.-^  R.  614 : 
and  the  ease  of  Brornn  v.  JodreU,paitt,  p.  30.  An  agreement  aigiied  bjr  a  parson  ia  a  state  of 
oomplete  intojdcaiion,  ia  void.    Ptll  ▼.  Smith,  3  Camp.  33. 


TRAIN  V.  BENNETT.    Jufy  IB. 

If  a  aeaman's  claim  for  wages  is  resisted,  on  the  ground  that  he  would  not  do  his  work,  which, 
by  the  ship's  articles,  is  to  cause  a  forfeiture  of  wagea ;  it  ia  a  good  anawer  to  this  defeoOe. 
to  show  that  the  refusal  to  work  was  caused  by  the  miaoonduct  of  the  captain,  which  went 
to  induce  the  men  to  incur  auch  irrfeitures. — If  aeamen  have  incurred  a  forfeiture  of  their 
wages,  and,  in  a  timeof  diatreaa,  when  the  ship  is  aeround.  the  captain  call  on  those  seamen 
to  assist  in  getting  her  oflf,  this  is  no  waiver  of  the  forfeiture  ;  but  if  the  captain  oootinoe* 

.  them  in  tbeu*  work,  after  the  peril  iaover,  it  is  otherwise. 

Debt  (or  .seaman^s  wages.  The  first  count  of  the  declaration  was  special, 
and  framed  on  the  ship^s  articles,  under  seal,  dated  Janunry  4th,  1823,  betweeti 
the  defendant  as  owner,  and  the  plaintiff  and  others  a<  the  master  and  crew  of 
the  whale  ship,  Phcenix.  The  declaration  also  contained  the  common  monej 
counts.     Plea — Nil  debet  to  the  whole  declaration. 

The  articles  were  read.  They  were  executed  by  the  defendant  as  owner,  and 
oy  the  plaintiff  as  a  seaman  of  the  Phoenix  ;  and  by  these  it  was  agreed  that 
the  ^plaintiff  should  act  as  a  seaman  on  board  the  ship,  which  was  to  pro-  rt^ 
ceed  to  the  Southern  whale  fishery,  and  receive  a  hundred  and  thirty-fifth  ^ 
^are  of  the  cargo.  By  one  of  the  clauses  of  the  articles,  it  was  agreed  that 
we  seamen  should  forfeit  their  shares,  in  case  they  neglected  their  dulv.or, 
^rused  to  obey  the  lawful  commands  of  their  superiors. 
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The  defence  was,  that  the  plaintiiFi^nd  several  of  the  other  seamen,  repeatedly 
reHised  to  work  ;  and  it  appeared,  that,  on  the  voyage  homeward,  a  man  naniefl 
Kebby,  who  did  not  wash  a  part  of  the  ship  as  he  ought  to  have  done,  was 
ordered  to  go  bebw,  and  was  not  suffered  to  do  his  duty  as  usual ;  and  it  ap- 
peared that  many  of  the  other  men  refused  to  work  unless  Kebby  was  set  to 
work  also ;  and  the  captain  said,  that  he  would  knock  off  several  of  them 
(meaning  that  be  would  report  them  as  disobedient,  to  deprive  them  of  their 
shares  of  the  cargo),  but  he  did  not  say  who  in  particular  he  would  knock  off. 
This  occurred  on  the  7th  October,  1826.  However,  a  few  days  after  this,  the 
crew  sent  the  captain  the  following  letter  : — 

«*  Sunday  Morning,  16th. 
^<  We  are  willing  to  go  to  work,  if  you  will  turn  Rebby  to,  or  if  you  have  no 
intention  of  knocking  any  one  else  off,  or  if  you  will  tell  us  who  they  are.     For 
an  answer,  we  should  be  obliged  to  you." 

This  letter  was  not  signed  ;  and  the  captain  never  gave  any  answer  to  it ; 
and  the  plaintiff  and  the  other  men  did  no  work,  and  were  not  ordered  to  d* 
any  for  several  weeks ;  by  reason  of  which  the  captain,  surgeon,  and  passen- 
gers all  had  to  work  occasionally  at  the  pumps.  However,  subsequently  to  this, 
the  ship  ran  aground  near  Margate,  and  the  captain  called  on  the  plaintiff  and 
the  other  seamen  to  assist  in  getting  her  off,  which  they  did  ;  and  aAer  this  the 
plaintiff  and  the  other  seamen  worked  the  ship  into  dock,  which  occupied  a 
period  of  (bur  days,  during  which  the  plaintiff  and  the  other  seamen  did  all  their 
work  as  seamen  on  board  the  ship. 
«g,       *  Scarlett^  A.  G.,  in  his  reply,  contended,  that,  as  the  captain  called  the 

^  men  up,  and  set  them  to  work  in  a  time  of  distress,  and  did  not  send  them 
below  again  as  soon  as  the  distress  was  over,  there  was  a  dispensation  of  any 
previous  forfeiture  that  might  have  occurred  :  and  if  it  were  not  so,  every  man 
who  was  put  in  irons  for  half  an  hour,  and  then  returned  to  his  duty,  would 
incur  a  forfeiture  of  his  wages. 

Lord  TBifTBRDEN,  C.  J.,  (in  summing  up  to  the  Jury.)  In  these  fisheries,  it 
is  usual  for  the  men  to  have  certain  shares  of  the  net  proceeds  of  the  voyage  to 
stimulate  them  to  get  as  large  a  cargo  as  they  can  ;  and,  by  one  of  the  clauses 
contained  in  the  articles,  it  is  here  agreed,  that  if  any  of  the  officers,  seamen, 
&c.,  shall  break  or  neglect  their  engagements,  one  of  which  is,  that  they  shall 
obey  their  superior  officers,  or,  if  they  shall  neglect  their  duty,  they  shall  incur 
a  forfeiture  of  thdr  respective  shares.  Now  it  is  here  charged,  that  the  plain- 
tiff disobeyed  the  orders  of  the  captain,  and  refused  to  do  his  duty.  That  he 
did  not,  in  fact,  do  his  duty,  is  quite  clear.  But  this  is  answered  on  two  grounds : 
firsts  that  the  captain  acted  improperly  ;  and,  secondly^  that  the  captain  set  the 
plaintiff  to  work  again,  and  kept  him  at  work  under  such  circumstances  as 
waived  any  previous  forfeiture.  I  take  it  to  be  clear,  that  when  the  ship  had 
got  aground,  the  captain  might  call  for  the  assistance  of  the  men  to  get  her  off, 
without  any  waiver  of  his  owner's  rights :  but  this  case  goes  much  further ;  for, 
ftHer  the  ship  is  got  off^  he  continues  them  in  employ  till  the  ship  is  got  into 
dock.  On  the  second  ground,  it  appears,  that  the  men  sent  the  captain  a  letter, 
to  which  he  returned  no  answer ;  and  that  he  did  not  inform  them  whom  he 
was  going  to  knock  off.  Now,  a  master  of  a  ship  is  not,  by  his  own  conduct, 
to  induce  a  forfeiture  of  the  men^s  wages ;  and  if  you  think  that  the  captain  acted 
improperly  in  refusing  to  say  whom  he  would  knock  off,  or  in  obscurely  saying 
•01  that  he  would  knock  several  of  them  off,  and  that  the  plaintiff  *and  other 

-*  men  in  consequence  refused  to  work,  I  think  that  then,  in  point  of  law,  the 
wages  are  not  forfeited.  But  if  you  should  think  that  the  master  did  not  ac* 
unproperly,  I  am  of  opinion  that  you  ought  to  find  for  the  defendant. 

Venlict  for  the  plaintifl^— Damages,  43/. 
2N 
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.Scarlett,  A.  G.,  and  Camyn^  for  tho  plaiotiflU 
Qurney  aod  ^Steer,  for  th«  defeodaot. 

[Aitoroies — ^/oii«f  Jjc  ILy  aod  ]^fM  ^  At] 

• 

"  DMertaiMi  from  tlie  Aip  is  held  to  be  a  Ibrleiture  of  wegec  preTUMnly;  eanied«  in  all  nuri- 
time  eutes ;  and  in  ooiiforrait|r  to  this  principle  of  maritime  taw,  the  Legielaiure  of  this  coon- 
try,  in  the  reign  of  King  William  the  Third,  for  the  prevention  of  seamen  deserting  of  ships 
abroad,  enacted,  (U  &,  13  W.  3,  c.  7,)  *  that  all  nek  seamen,  afficen,  or  saibrs,  who  shili 
desert  the  ships  or  wsasla  wherein  they  are  hired  to  8erv«  Cm-  that  voysse,  abali,  lor  such  ofleoce. 
forfeit  sU  such  wages  as  shall  be  due  to  him  or  them.'  And  by  the  subsequent  stat.  (2  Geo.  2, 
c.  36),  if  a  seaman  shall  desert  or  refuse  to  proceed  on  the  YOjrage  on  board  any  skip  boand  to 
parts  beyond  the  seas,  or  shall  desert  from  the  ship  to  which  he  belongs,  m  paHB  heygmd  the 
fees,  after  be  abaU  faara  Bigiiad  (he  contract,  he  shall  forfeit  to  the  owners  the  wages  due  to  him 
at  the  time  of  his  deserting  or  refusing  to  proceed  on  the  ▼oysge.*'-i-il&(0ll  •«  Skipping,  463. 
'*  It  is,  however,  of  creat  importance  to  understand,  that  the  fimbitare  of  wages  nr  denertion 
does  mn  arise  out  oftbese  provisioas  of  the  Lsgislatore,  bat  dopeadst  M  I  have  afready  inti- 
mated, upon  a  £eneral  rule  of  maritime  law.**  id.  466.  It  seems  also  that  neglect  of  duty, 
disobedience  of  orders,  habitual  drunkenness,  or  any  cause  which  will  justify  a  master  in  dis- 
charging a  seaman  during  a  voysge,  will  also  depriTe  the  seaman  of  his  wsges.  id.  472.  And  in 
the  caM  of  EMmm  ▼.  SAs  SkipBxHer,  2  Rob.  Adm.  Rep.  963,  Sir  W,  SemU  lays  down,  thit 
4rttnkeimess,  neglect  of  duty,  and  disobedience  in  an  officer  of  an  lodiamaa,  ere  offences  of  a 
high  nature,  fully  sufficient  to  justify  his  discharge,  if  proved ;  and  that,  **  with  respect  to  the 
negligence,  it  would  not  be  necessary  to  show  that  it  was  wilful ;  but  that  it  would  be  sufficient, 
if  It  amounted  to  habitual  inattention  to  the  ordinary  duties  of  bia  station,  which  might  eipote 
the  ship  to  danger ;  for  a  person  in  the  station  of  an  officer  stipulates  against  such  negligence." 
In  the  caae  of  MUler  v.  lirant,  2  Camp.  590,  the  plaintiff,  a  seaman,  had,  under  the  artidet. 
incurred  a  forfeiture  of  his  wages  by  being  absent  without  *loava ;  but  it  being  proved,  p«^ 
that  on  his  return  the  captain  took  him  again,  and  that  he  worked  as  the  other  men  did,  ^  ' 
liord  Elienborougk  held,  tbst  this  waived  the  forfeiture,  aod  aaid,  that  the  captain  might  bare 
refused  to  receive  him,  or,  insisting  on  the  forfeiture,  have  made  a  new  agreement  with  him ; 
but  that,  by  permitting  the  plaintiff  to  return  to  work,  he  mast  be  taken  to  have  pardoned  the 
HffOfice,  and  could  not  afterwards  revert  to  the  forfeiture. 

In  the  case  of  EtMmt  v.  BeitnefC,  1  Camp.  300,  where  the  plaintiff  had  executed  articles  under 
seal,  by  which,  lit  consideration  of  his  serving  on  board  a  Boath  Bea  whaler,  the  defendant,  as 
she  owner,  was  to  pay  him  a  share  of  the  proceeds  of  the  cvgo :  it  was  held,  that  to  entitle 
hun  to  reoover  oq  a  count  for  monev  had  and  received,  he  mast  notonly  prove  that  the  proceeds 
of  the  cargo  came  to  the  defendant  s  hands,  but  thst  the  defendant  had  acknamltdgei  that  be 
had  duly  served,  and  was  entitled  to  the  share  of  the  proceeds ;  and  thnt  if  the  plaintiff  eotld 
not  prove  such  an  acknowledgment,  his  proper  mode  waa  to  dadara  apaciaUy  oa  iha  artidei. 


COLBY  et  al.  v.  HUNTER.  Esq*,  Secretary  to  Ibe  St.  Patrick*!i  Anoraoce 

Company.    July  18. 


IT  a  policy  of  inaoranee  at  and  firom  H.  to  V.  contain  the  followfiBg 
pert  on  the  19th  Oetober,  1825 ;"  this  warranty  appUea  to  the  port  of  H.'only,  and 
any  other  port. 

Cuzhaven  is  no  part  of  the  port  of  Hamburgh. 


DOC  to 


AssuKPSiT  on  a  policy  of  insurance  on  the  ship  Arethusa,  at  anil  from  Ham- 
burgh to  Vigo,  and  at  and  from  thence  to  a  port  in  the  Mediterranean,  dec 
There  was  a  count  for  money  had  and  received.     Plea — Genera!  Issue. 

The  loss  by  perils  of  the  seas  was  admitted,  and  it  was  also  admitted,  that 
the  policy  was  duly  executed,  that  the  defendant  was  the  secretary  of  the  Com- 
pany, and  that  the  plaintiffs  were  owners  and  had  an  interest. 

The  only  question  was,  as  to  the  meaning  of  the  following  warranty,  •*  war- 
ranted in  port  on  the  19th  October,  1826." 

The  case  as  opened  by  the  plaintiflTs*  counsel  was,  that  there  had  been  a  great 
deal  of  bad  weather,in  the  month  of  October,  ld25,and  that  the  underwriters  there- 
fore required  a  warranty  that  the  ship  was  in  port  at  the  time  mentioned.  The  ship 
was  in  fact  at  Cuxhaven,«  place  situate  in  the  territory  of  the  free  town  of  flam- 
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*oi  burgh ;  and  the  plaintifHi'  ^counsel  contended  that  the  words,  "  warranted 

-'  in  port,^^  did  not  of  necessity  ineun  the  port  of  departure ;  and  that,  even 
if  it  did,  evidence  would  he  adduced  to  show,  that  Cuxhaven  was  considered 
a  part  of  the  port  of  Hamburgh.  It  was,  no  doubt,  at  some  distance  from 
the  town ;  but  stili,  if  a  vessel  were  warranted  in  the  port  of  Liondon,  this  war- 
ranty would  be  satisfied  by  the  ship's  lying  at  Gravesend  (a).  The  amount  of 
the  loss  claimed  was  95/.  8«.  lid.  if  the  plaintiffs'  construction  of  the  warranty 
was  right ;  but  if  not,  the  plaintiffs  went  for  a  verdict  for  30/.,  which  was  tiie 
amount  of  the  premium,  on  the  ground  that,  if  the  warranty  was  not  complied 
Vith,  the  policy  never  attached,  and  they  were  entitled  to  a  return  of  premium. 

The  admissions  were  read ;  and  it  was  proved  that  the  ship  was  at  Cuxhaven 
from  the  19th  to  the  24th  of  October. 
^g^      To  show  that  Cuxhaven  was  a  part  of  the  port  of  ^Hamburgh,  a  witness 

J  proved  that  Cuxhaven  is  situated  at  the  mouth  of  the  river  Elbe,  and  is  a 
part  of  the  Hamburgh  territory ;  and  that  the  port  regulations  of  Hamburgh 
extend  to  it ;  and  that  vessels  do  quarantine  there ;  and  that  there  is  no  separate 
custom-house  at  Cuxhaven,  but  the  custom-house  officers  come  there  from  Ham- 
burgh. However,  on  his  cross-examination,  he  stated,  that  Cuxhaven  is  ninety 
miles  distant  from  Hamburgh,  and  that  the  two  places  are  not  continuously  in 
the  same  territory,  as  a  great  deal  of  Hanoverian  territory  intervenes ;  and  also 
that  Luckstadt,  a  port  belonging  to  the  king  of  Denmark,  is  situated  between 
Hamburgh  and  Cuxhaven. 

Lord  Tbtctbrdbn,  C.  J,  I  am  of  opinion  that  Cuxhaven  is  no  part  of  Ham* 
burgh;  and  I  am  also  of  opinion,  that,  on  the  construction  of  this  policy,  which 
ta,  at  and  fronn  Hamburgh,  the  warranty  applies  to  the  port  of  Hamburgh* 

Parke  cited  the  case  of  Keijser  v.  Scott{b), 

Lord  Tentekden,  C.  J.  If  this  had  been  a  warranty,  "  free  from  seizure 
in  port,"  and  the  ship  had  been  a  voyage,  and  had  been  seized  at  Cuxhaven, 
that  might  have  been  a  seizure  in  port  within  the  case  cited ;  ships  being,  at  the 
time  of  that  decision,  safer  at  sea  than  in  port,  as  that  case  was  decided  at  the 
lime  of  the  Northern  seizures.  The  plaintiffs  arc,  however,  entitled  to  recover 
the  amount  of  the  premium. 

Verdict  for  the  plaintiff,  for  the  amount  of  the  premium  (c). 
♦jQ,   ^ Scarlett^  A.  G.,  and  Parke^  for  the  plaintifis* 
^   jP.  Pollock  and  JusHce^  for  the  defendant. 

[KUornm-^Butterfieldt  and  White  ^  S.} 

M  Mr.  Iwtiefl  P«Hk  (Lmt  •f  Inmmmee,  495)  chmtwf  th«t  ^  fn  intnravwM  at  wni  fr»m 
London,  warranted  to  depart  on  or  before  a  particular  day.  it  haa  long  been  a  queation,  what 
shall  be  a  departure  trom  the  port  of  London,  or  rather  what  ia  the  port  of  I/Midoo  I  aod  it  is 
nngular,  that  this  point  haa  never  yet  been  judicially  determined.  On  the  one  hand,  it  ia  aaid, 
(aat  fka  moment  a  ship  m  cleared  out  at  the  Caatom  Houae,  and  haa  all  her  cargo  on  board,  if  ahe 
^  her  moeriMS  in  tha  river  on  or  boibre  the  day  warranted,  that  the  warranty  ia  complied  with. 
Oo  the  other  aioe  it  ia  oontendedt  with  great  appearance  of  reason,  that  a  ahip  la  not  ready  ibr  aea* 
till  rile  haa  got  her  Cnatom  Houae  oocketon  l>oard,  which  ia  the  final  clearance,  and  which  ahe 
tasnot  have  till  ahe  arrive  at  Graveeend ;  that  till  thia  eocket  ia  received,  the  ahip  dare  not  pro* 
c««d  to  aea,  under  a  penalty,  and  till  then  ia  not  entitled  to  the  drawbacka;  and  that  Gravaaend 
>•  vwaya  considered  aa  the limita  of  the  port  of  London,  and  unleaa  the  ahip  sailed  finom  thence, 
^  or  befere  the  4ay  limited,  tiiere  ia  no  inception  of  the  voyage,  and  the  policy  ia  forfeited."  But 
in  the  caae  of  WiUinu  ▼.  Mankall,  6  Taunt.  390,  it  waa  held,  that  a  ahip  waa  not  to  be  con- 
ndered  aa  having  "eiporlai  from  the  port  of  London,"  on  clearing  at  the  Cnatom  Houae  here, 
DOT  OQtil  ahe  cleara  at  Graveaend.  Therefore,  a  licence  to  remain  in  force  for  the  exportation 
at  the  cargo,  till  the  10th  September,  waa  not  complied  with,  by  clearing  at  the  Cnatom  Houae, 
•a  the  9th,  and  at  GraEvaaand  on  the  12(h  September. 

(ft)  4  Taunt.  660. 

(c)  It  ia  rather  aingular,  conaidering  the  line  of  defence  adopted,  that  the  nremiura  ebould  not 
"•▼a  been  paid  into  Court ;  for  if,  in  a9$ump»\t  on  a  policy  of  maurance,  witn  a  count  ibr  money 
Im  and  received,  the  defendant  pay  no  money  into  Court,  and  eatabli^,  pa  a  defence,  that  the 
fUK  never  commenced  ;  the  plaintiff  ia  entitled  to  a  verdict  for  the  premium,  on  the  count  for 
pODMrhad  and  received.  Penuom  v.  Let,  2  B.  &  P.  390.  A  a  to  the  propriety  of  paying  monay 
wto  Court  on  particular  eaunli  only,  aee  ante.  Vol.  1,  p.  20,  n.  (t). 
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CRERER  V.  SODO.    July  19. 

If  t  party,  having  failed  and  aaaigned  his  property  to  trustees  for  the  benefit  of  his  creditors,  bt 
sued  lor  work  done,  a  creditor  of  such  party  is  not  a  competent  witness  in  his  fsToor,  if  bt 
has  nut  received  20s.  in  the  pound  on  his  debt,  and  swears  that  it  is  doubtful  whether  the 
estate  will  pniduce  so  much. 

Assumpsit  for  work  and  labour  by  the  plaintifT,  as  an  accountanU  Pica — 
Greneral  Issue.     A  sum  of  50/.  hud  been  paid  into  Court. 

It  appeared  that  the  defendant,  having  failed  in  business,  had  assigned  hi^ 
effects  to  trustees,  for  the  benelit  of  his  creditors.  The  present  action  was 
'brought  by  the  plaintiff  for  business  done  by  him  for  the  defendant,  before  his 
failure.  The  plaintiff  claimed  87/. ;  and  the  defendant's  trustees  (who  defeoded 
the  action)  contended,  that  30/.  was  an  agreed  price  (or  part  of  the  work ;  and 
that  the  sum  paid  into  Court  was  therefore  sufficient. 

To  prove  this  agreement  for  a  sum  of  30/.  for  part  of  the  work,  a  witness 
was  called,  who  was  a  creditor  of  the  defendant;  and  he  stated,  that  he  had 
not  been  paid  205.  in  the  pound,  and  that  it  was  doubtful  whether  the  estate 
would  yield  that  sum. 

Campbell^  for  the  plaintiff,  objected  that  the  witness  was  incompetent,  as  it 
was  his  interest  to  decrease  the  defendant's  liabilities. 

Lord  TsiVTBRDBN,  C.  J.     I  think  he  is  incompetent. 

The  defendant's  counsel  adduced  other  evidence,  and  there  was  a 

Verdict  for  the  defendant 

*  Campbell  and  R,  V.  Richards^  for  the  plaintiffs.  P«.. 

ScarleU,  A.  G.,  and  Kelli/,  for  the  defendant.  ^ 

[Attornies — Vansandau  ^  7!,  and  BruUan.'] 


DANDRIDGE  v,  CORDEN.    July  26. 

In  an  action  on  a  bill  of  exchange,  if  a  person,  called  to  prove  the  consideration,  aaj  that  the 
bill  was  accepted  for  value  received,  but  refuse  to  say  of  what  that  value  consisted,  on  the 
around  that  it  might  render  him  liable  to  a  qui  tarn  action,  he  cannot  be  compelled  to  answer ; 
oat  if  he  peraist  in  refusing,  it  will  stand  upon  the  evidence  that  there  was  no  consideratioo. 

Assumpsit  on  a  bill  of  exchange. 

On  the  part  of  the  plaintiff,  a  stock-broker  was  called  to  prove  the  discounting 
of  the  bill.  He  was  asked  by  Gurney^  for  the  defendant,  whether  the  bill  was 
accepted  for  a  valuable  consideration.  He  answered,  that  it  was  accepted  for 
value  received,  but  declined  saying  what  the  consideration  was,  as  he  might 
make  himself  liable  to  a  qui  tarn  action  (a). 

Crurney  submitted,  that  the  witness  having  answered  in  part,  was  bound  to 
continue  his  evidence;  and  having  said  that  the  bill  was  accepted  fer  value 
received,  he  was  bound  to  explain  of  what  that  value  consisted. 

Lord  Teto'esoen,  C.  J.  I  cannot  make  him  answer  if  he  does  not  tbiok 
proper.  The  effect  of  it  will  be,  that  if  he  does  not  state  what  the  consideratioo 
was,  it  will  stand  as  if  there  was  no  consideration  at  all  (6). 

Brougham  and  Chitty^  for  the  plaintiff. 

Crurney^  for  the  defendant, 

[Attornies— TT,  O.  Tucker^  and  LuckeU.] 

•* 

(a)  It  was  suggested,  that  the  consideration  was  stock -jobbinK  diflerenoes. 
(6)  See  the  case  of  JBoM  v.  Chapman,  Vol.  2,  p.  570,  of  these  Reports. 
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♦HELLEN  V.  ARDLEY.    Jtdy  26. 


lo  m  aetLMi  of  debt  on  a  bond  to  secare  the  repayment  of  money  with  interest,  the  plaintifl 
can  only  recover  to  the  amount  of  the  penalty,  with  It.  for  detention  of  the  debt. 

Debt  on  a  bond  dated  June  11th,  1788,  in  a  penalty  of  400/.  to  secure  the 
refwyinent  of  200/.  with  interest,  at  5/.  per  cent.  The  damages  were  laid  at 
500/.    Pleas — A^  est  factum^  and  payment.     The  cause  was  undefended. 

It  appeared  that  the  plaintiflTand  defendant  met  at  the  office  of  an  attorney  on 
the  8tb  of  July,  1826,  examined  into  the  state  of  the  accounts  between  them, 
and  signed  a  document  in  the  following  terms :  — 

*'  We,  the  under-signed,  Daniel  Ardley,  of  Birch,  in  the  county  of  Essex, 
farmer,  and  James  Hellen  of  the  same  place,  farmer,  having  this  day  examined 
the  various  outstanding  and  unsettled  accounts  hitherto  subsisting  between  us, 
and  balanced  the  same,  do  hereby  mutually  acknowledge  and  declare  that  the 
sum  of  489/.  3x.  lOid.  is  now  justly  due  and  owing  from  the  said  Daniel  Ardley 
to  the  said  Jumes  Hellen,  upon  and  by  virtue  of  a  certain  bond,  bearing  date  the 
11th  day  of  June,  1788,  given  by  the  said  Daniel  Ardley  to  the  said  James 
Hellen,  for  securing  the  payment  of  200/.  and  interest,  and  that  all  other 
tccounto  and  transactions  between  them  have  been  settled,  adjusted,  and 
balanced ;  and  that  neither  of  them,  the  said  Daniel  Ardley  and  James  Hellen, 
have  any  other  claim  or  demand  w' hate ver  against  each  other,  than  and  except 
the  said  sum  of  489/.  35.  10^/.  so  due  from  the  said  Daniel  Ardley  upon  the 
laid  bond.     As  witness  our  hands,  this  8th  day  of  July,  1826." 

(Witness)  Edobh  Church.  (Signed)        D.  Ardlry. 

Ellis  Wrino.  James  Helleh.'' 

F.  PoUocky  for  the  plaintiff,  submitted,  that,  on  the  authority  of  this  document, 
he  was  entitled  to  recover  the  sum  mentioned  in  it,  instead  of  the  penalty  of  the 
bond,  and  a  shilling  as  damages  for  the  detention  of  the  debt, 
t|Q-.     *Lord  Tenterden,  C.  J. — You  cannot  have  more  than  the  penalty. 

^     Sttirkie^  for  the   plaintiflT,  mentioned  the  cases  of  Lord  LoTtsdale  y. 
Church  (a),  and  Eastmond  v.  Hall  (6). 

Lord  Tenterden,  C.  J.  My  present  opinion  is,  that  you  can  only  haye 
damages  to  the  amount  of  l5.,  for  the  detention.  But  you  may  move  to  increase 
the  damages,  if  you  find  on  looking  into  the  authorities,  that  you  can  support 
such  a  motion. 

Verdict  for  the  plaintiff— Damages^  Is. 

F,  Pollock  and  Starkie^  for  the  plaintiff. 


[Attomies— iVocAey,  and  HamonJ] 


i^ 


(«)  2  T.  R.  338.  (ft)  Price,  219. 

In  the  case  of  Elliott  v.  Davis,  Bnmb.  23,  interest  on  a  bond  wu  decreed,  though  beyond 
the  penalty:  and  in  Hardrea,  136,  the  same  courae  was  followed  ;  and  in  Holdifp  v.  OtiMiy.  8 
8aund.  106,  a  sum  of  502.  waa  given  aa  damage  in  an  action  of  debt  on  a  bill  obliiratorj  for  68l. ; 
bat  in  the  case  of  Steward  v.  Rumball,  2  Vern.  509,  l<ord  Keeper  Wright  held,  that  a  party 
could  not  go  beyond  the  penalty  of  the  bond.  In  Brangwiny,  Parrott,  2  Black.  1190  (Ela- 
ley's  Ed.),  and  TvkiteY.  Sealey,  D0og.  49,  the  Court  heldTthat  the  plaintiff  could  not  recover 
interest  on  a  bond  beyond  the  penalty.  However,  in  the  caae  of  Lord  Lonsdale  v.  Ckurek,  8 
T.  R.  388,  Mr.  Justice  Bui/er  laid  down,  that  intereat  t>evond  the  penalty  of  a  bohd  might  be 
recovered  in  a  Court  of  law  in  the  ahape  of  damagea;  but  that  aecision  appeara  to  be  over- 
niled,  and  the  contrary  doctrine,  vu. — that  upon  a  bond  for  the  payment  of  a  aum  of 
money  with  intereat,  the  plaintiff  cannot  recover  more  than  the  penalty  of  the  bond,  was  laid 
^wn  in  the  following, caaes  ;-—Wild  v.  Clariuon,  6  T.  R.  303;  Gibson  v.  Eferton,  Dick.  409 ; 
feltldnf  V  iTeflZefty,  Id.  519;  Tew  v.  Earl  of  Winterton,  3  Bro.  C.  C.  489;  Knight  v.  Madean, 
U.  496.  And  in  the  caM  of  Clark  v.  Seton,  5  Ves.  415,  Sir  W.  Grant,  M.  R.,  says,  **I  take 
it  to  be  perfectly  ascertained  at  this  dav,  that  the  penalty  of  the  bond  is  the  debt ;  and  th« 
nniform  rule  in  equity  is,  never  to  go  beyond  the  penalty.  In  Lord  Lonsdale  v.  Chnrdk,  ^r. 
Jtiitice  BuVer  said,  the  old  cases  were  not  founded  upon  principle,  and  that  at  Uw  tha 
Vol.  XIV.— 64  2  N  * 
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penalty  is  not  to  be  considered  the  debt,  but  interest  in  the  shape  of  damages  may  be  recovered 
beyond  the  penalty.  If  that  was  established  to  be  ao  at  *law,  1  should  think  it  would  almost  ,,. 
have  followed,  that,  in  ^uity,  interest  should  be  calculated  in  the  same  manner ;  and  ac*  ^ 
cordingly  Mr.  Justice  nuUer  did  not  conceive  that  there  would  be  any  diffi^noe  in  that 
res]>ect  at  law  and  in  eauity ;  for  in  Kuigkt  v.  Madean,  aittiag  in  this  Court,  hs  held,  that  in 
equity  the  interest  ought  to  ffo  beyond  tne  penalty.  Lord  TkurUw  dissented  from  that,  and 
decided  accordingly,  both  in  Tew  v.  Lord  fVtntertam,  and  Knight  v.  Mnrl^an  ;  and  in  Wild  t. 
Clarkion^  the  Court  of  King's  Bench  dissented  entirely  from  the  case  of  Lord  LatudfUei. 
CkurA  :  and  in  M '  Clure  v.  Jhlkkin^  1  Ea.  436,  Lord  Ktmyan.  was  ouite  clear,  that  if  the  action 
had  been  upon  the  bond,  nothing  more  could  have  been  reooyerea  (hao  the  penally ;  but  the 
action  being  upon  a  judgment,  it  waa  determined  that  the  plaintiff  might  go  bevond  the  penalijr. 
It  is  clear,  therefore,  that  both  at  law  and  in  equity  the  penalty  is  the  debt.  However,  aii 
Hooour  appeara  to  consider,  that,  under  very  speciaudreuffistaoces,  a  Court  of  equity  might  gr 
beyond  the  penaltv. 

jlie  case  of  M,  ^ Clure  v.  Dunkin^  1  E!ast,  436,  was  an  action  on  an  Iriaii  judgment ;  and  the 
Court  held,  that  this  beins  an  action  on  a  judgment,  it  was  competent  to  the  Jury  to  allow  in- 
terest to  the  amount  of  what  was  due,  although  it  exceeded  the  penalty  of  the  bond  on  which 


the  action  waa  originally  brought ;  and  that  in  this  respect  there  was  bo  diflerenoe  between  a 
foreign  judgment,  and  a  judgment  in  a  Court  of  record  here.  However,  in  the  caaeof  X^ea- 
dhmmpe  v.  Vaaneekt  2  Vea.  jon.  719,  Lord  EJUUn,  C,  says,  **I  had  a  clear  opinion  on  this  ques- 
tion, but  1  have  made  inquiry,  and  find,  that  all  the  Masters  allow  no  interest  on  a  jndgment 
I  have  also  found,  upon  inqiury,  that  oo  intereat  ia  computed  upon  a  judgmfent  in  an  aetkm  upoo 
a  judgment  at  law.** 

In  equity,  interest  beyond  the  penalty  of  the  bond  was  allowed  to  a  jodgment  creditor,  tmatee 
in  possession,  under  the  will  of  his  debtor,  and  as  such  applying  the  whole  of  the  rente  in 
the  discharge  of  other  debta,  and  not  retaining  any  part  for  hia  own  debt.  Atkimnom  v.  illiuuaa, 
1  Ball  &,  Bea.  238.  So,  if  the  party  be  by  injunction  prevented  from  recovering  hia  debt  at  Uw, 
while  the  demand  was  under  the  penalty ;  Duvall  v.  TVrry.  Show.  P.  C.  15;  6  Ves.  79 ;  or 
if  an  elegit  creditor  be  called  to  an  account  in  equity,  the  principal  and  imereal  may  be  reco* 
vered,  although  the  intereat  carries  the  debt  beyond  the  penalty.  Theae  instances  are  ex- 
ceptions to  the  rule  in  equity,  that  a  party  shall  not,  in  the  Master's  office,  be  allowed  intereat 
beyond  the  penaltv,  againat  the  assets  of  a  deceased  debtor.  1  Ball  6l  Bea.  239.  Where  a  bond 
is  only  a  collateral  wcufny,  interest  may  be  carried  beyond  the  penalty,  ITeraptia  v.  Blake,  14 
Vin.  Abr.  460,  pi.  4.  So,  intereat  will  be  given  beyond  the  penalty  ot  a  bond,  upon  a  mort^ 
gage  for  the  same  debt,  though  by  a  surety.  Clarke  v.  Lord  Abingdon,  17  Ves.  106.  (See 
Lutyd  V.  *Hatekett,  2  Anstr.  527.  contra.)  Therefore,  if  a  bond  creditor  also  takes  r*,^ 
a  promiasory  note  with  interest,  he  may  recover  intereat  beyond  the  penalty  of  the  ^ 
bond.  2  Vea.  iun.  718.  So,  if  an  obligor  goea  into  a  Court  of  equity  for  relief  as  plaintiC 
although  he  submits  to  nothing,  yet,  by  the  mere  circumstance  of  filing  the  bill,  he  would  be 
taken  to  submit  to  every  thing conacienoe  and  inatioe  require :  and  upon  that  principle,  before 
granting  the  relief  prayed  for,  the  Court  would  compel  him  to  pay  the  principal,  interest,  and 
costs  occasioned  by  his  delay.  Pnlteney  v.  Warren,  6  Ves.  92.  But  equity  will  never  cany 
interest  beyond  the  penalty,  where  there  haa  been  no  demand  for  many  years.  Galwawf.Sut' 
aeZZ.U  Vin.  Abr.  460,  pi.  2. 

The  most  recent  case  upon  the  soMsct  is  that  of  Eaotinamd  v.  Hell,  9  Priea,  219,  where  the 
plaintifT  had  obtained  a  verdict  in  debt  on  bond  for  the  prindpal  and  intarevt,  which  exceeded 
the  penalty ;  and  the  Court  there  refused  to  refer  it  to  the  Master  to  take  an  account  of  what 
ffta  nctmilf  dvtB,  m  the  ground  that  tha  appticacioB  was  made  too  lata. 
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ADJOURNED  SITTINGS  IN  LONDON,  AFTER  TRINITY 

TERM,  1827. 


CLIFFORD  V.  LATON,  Esq.     Oa.  16. 

If  an  action  is  brought  agaiRst  a  husband,  for  the  price  of  gooda  aopplied  to  his  wife,  who  ii 
living  with  him,  it  liea  oa  the  hnaband  to  ahow,  that  the  gooda  were  fiimiahed  under  each 
circumataneea  that  he  ia  not  liable  to  pay  for  them.  But  if  the  ^ooda  be  aapplied  to  hia  vnk, 
when  ahe  ia  living  aepsrsfe  and  apart  from  the  hnaband,  it  ia  incumbent  on  the  tradetfiiaR 
to  prove  thai  the  separation  occunred  under  auch  circanstancea  aa  will  make  the  busbaad 
liable. 

Q00D6  aold  and  delivered.     Plea — Geiieral  Issue. 

tt  appeared  that  the  plaintiflT,  wb6  was  a  lineo  draper,  had  supplied  goods  ts 
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the  vife  of  the  defeodant,  Colooel  Latoji,  to  the  amount  of  51/.,  but  that  Mrs. 
Laloo  had,  for  some  years,  lived  separate  and  apart  from  her  husband.  It  wap 
also  proved,  that,  a(\er  the  separation,  Colonel  Laton's  father  allowed  Mrau 
LatoD  120^  a  year,  but  that  on  her  becofninj^  entitled  to  an  annuity  of  about 
200/.  a  year,  in  her  own  right,  this  allowance  by  the  Colonel's  lather  was  dic- 
eoaiioucd. 

^161  *^^  TxiTTEBDEir,  C«  J.  If  goods  aio  furnished  to  a  married  woman 
^  who  is  living  with  her  husband,  it  must  be  taken,  primd  facie^  that  those 
goods  are  supplied  to  her  by  his  authority,  and  it  lies  on  the  husband  to  show  that 
the  goods  were  supplied  under  such  circumstances  as  make  him  not  liable  to  pay 
ibrtbem.  But  if  a  married  woman  be  living  separate  and  apart  from  her  husband, 
it  is  the  duty  of  tradesmen  to  inquire  under  what  circumstances  the  separation 
took  place,  before  they  part  with  their  goods;  and  if  a  tradesman  do  part  with 
bis  goods  to  a  woman  living  apart  from  her  husband,  the  onus  lies  on  him  to 
prove  that  the  separation  took  place  under  such  circumstances  as  will  entitle 
him  to  recover  the  price  of  those  goods  against  the  husband.  There  is  no  such 
proof  here,  and  if  a  tradesman  will  trust  any  woman  that  comes  into  his  shop, 
he  must  do  so  at  his  peril. 

Verdict  for  the  defendant, 

Gumey  and        ■  for  the  plaintiff 

ScarkUy  A.  G.,  and  Brodrick^  for  the  defendant. 

[Attornies — 21  N,  Williams^  and  Wei/mouth,'] 

Bet  the  case  of  Jdenitgu9  v.  Etpinagse,  Esq.  anie.  Vol.  1»  p.  356,  502 ;  and  5  D.  &  R.  533 ; 
tnd  the.  authoritieB  there  mentioned ;  and  alao  Houli»ton  v.  Smith,  ante,  Vol.  2,  p.  22 .  iHatii* 
9tr»g  V.  Le$lie,  Id.  507 ;  and  Himdley  v.  Marquis  of  Wettwuath,  6  B.  &  C.  200. 
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The  qneation,  whather  «  ship,  oo  a  voyage  frooi  Msdraa  to  Londoo,  ia  not  seswortbir,  if  lihs 
have  no  person  on  board  her  beaiites  the  captain  who  is  capable  of  navigating  ner,  ia  a 
question  of  fact  for  the  Jurv,  ahd  not  a  question  of  law  to  be  determined  by  the  Judge. 

u  the  plaintifl''8  counsel  call  "  Captain  8.**  and  Captain  Hugh  S.  answer,  and  is  sworn,  ard 
the  plaintiflTs  oounael,  after  asking  him  a  few  questions,  ascertain  that  it  was  Captain  Frant  is 
S.  whom  thev  meant  to  examine,  this  does  not  give  the  other  side  a  right  to  cross-examine 
Captain  Hugh  S.,  as  he  waa  only  examined  by  miatake. 

Aasuxnrr  on  a  policy  of  insurance  on  goods  on  hoard  the  ship  Holly  Latcn- 
t^my,  at  and  from  Madras  or  Coliimbo,  and  from  thence  to  London.  The  loss 
^»^  hy  peril  of  the  seas.     Plea — General  Issue. 

The  plaintiiTs  counsel  called  *<  Captain  St^wart,^  and  Captain  Hugh  Stewart 
ft  i^  answered,  and  was  sworn ;  and  *aAer  the  plaintiff's  counsel  had  put  three 
^  questions  to  liim,  they  ascertained  that  he  was  not  the  Captain  Stewart 
they  wanted,  and  they  declined  asking  him  anything  further. 

ScarkUy  A.  O.,  suhmitted,  that  as  the  plaintiiTs  counsel  had  asked  questions 
of  the  witness,  be  bad  a  right  to  cross-examine  him ;  and  he  cited  the  case  of 
PhUUp»  v.  Etjmnr  (a). 

.  (o)  1  Esp.  K.  P.  C.  357.  There,  Lord  Kenvon  held,  that  if  a  witneea  was  eaHed,  tlie  oppo- 
■ts  party  had  a  right  to  croaB-examine  him«  uougb  the  eounael  who  had  called  him,  had  pat 
BO  qqeation  to  him  in  chief. 

.  However,  it  frequently  happena  at  GuHdhdll,  that  counsel  will  call  a  witneaa,  but,  bcfcra  he 
M  twora,  will  tell  him  that  be  is  not  wanted ;  and  in  such  caaea,  the  person  so  called,  isy  in 
poiat  of  practice,  never  croaa-examined  by  the  opposite  party. 
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NntmDBR,  C.  J.  As  Ibis  witnen  waa  called  bjr  mutake,  he  cunat 
amined.  In  ihe  case  cited,  there  was  no  mistake  as  to  iba  penoa 
witness. 

a  Stewart**  was  again  called,  when  Captain  Francis  Stewart  answcf^ 
I  sworn  and  examined. 

!  materiiil  questinn  in  the  cause  was,  whether  the  ship  was  seawn- 
}  show  that  she  was  not,  it  was  proved,  by  the  cross-exam inaiioa  of 
*'b  witnesses,  that  there  was  no  person  on  board,  capable  of  nan- 
lo  England,  except  the  Captain. 

A.  G.  I  submit  that  the  plaintiff  must  be  called.  The  ship  wns 
thy,  because  the  captain  was  the  only  person  on  board  who  wst 
navigating  her.  The  nwners  were  bound  to  send  out  a!  sufficieni 
competent  persons;  so  that,  if  the  captain  either  became  sick,  or  died, 
:  be  Sonne  one  else  able  to  navigate  the  ship.  I  submit  that  it  wu 
len  duty,  especislly  on  s  voyage  or  ibis  length,  lo  have  at  least  ose 
n  besides  the  captnin,  who  could  'navigate  ihe  ship,  in  case  of  ».. 
>r  death  ;  and  as  they  had  not,  the  ship  was  not  seaworthy.  *■ 
NTBRPBN,  C.  J,  The  question  is,  whclher  a  ship  is  capable  of  u 
Eje,  with  no  one  on  board  capable  of  taking  the  command  except  tbo 
certainly  think  not ;  but  I  must  leave  it  to  ihe  Jury,  as  it  appears  lo 
question  of  fuel  and  not  of  law.  It  is  quite  clear,  thai  a  ship  cannot 
seaworthy,  unless  she  has  on  board  her  a  captain  and  crew  com 
le  voyage  she  has  to  perform  ;  and  if  the  Jury  shall  be  of  opinion  thai 
:o  have  had  on  board  her  another  person  besides  the  captain,  capablf 
le  command  in  case  of  his  illness  or  death,  then  the  defeadaiil  i* 
1  verdict  (a). 
Y  were  of  that  opinion,  and  found  a 

Verdict  for  the  defendanL 
,  E.  Lawes,  Serjls.,  and  Parke,  for  Ihe  plaintifT. 
A.  G.,  and  Campbell,  for  the  defendant. 

[Altorniea— CZarit  ^  F.,  and  Oliverson  ^  I>.'\ 

subject  of  sriwortliinen,  Lord  Kemjtm  In?*  down,  in  the  cue  of  Zjno  t.  /Mltwf- 
t.  161,  "  ibal  the  aniired  csnnol  lecover  on  ■  poliry  of  uaurancs.  iinl«M  &t 
p  wiih  every  thing  npceisury  lo  hfr  nivigaiion  during  ihe  voynge.  The  ihipbar- 
•Piwnrlhy,  ihe  muil  h>n  b  auRicient  crew,  unci  ■  cepisin  and  pilol  of  compewH 
■hip  in  that  cnse  wai  ioal  it)  ihe  '1  hume*,  hsv/ng  no  pilot  on  bowd  :  mi  il  <n* 
I  pliiaiiRi  could  not  recoTer  oo  the  policy. 


VICE  V.  Dowager  Viseonntess  ANSON.     Oct.  17.  [*I9 

orchua  erruin  ptrchnienia.  nnr^rting  to  he  shire  certiGrBtei  of  ■  ecniin  wm. 
ras  hiniMlf  to  be  B  ibarrholder  in  such  Tnine  i  if  it  appear  ihat  those  ptrdiBHio 
pil  intereit  in  the  mine.  lUch  peraan  ia  not  liabla  to  pay  for  aoodt  furniuMid  br  ll* 

(uch  mine,  unlraa  Ibey  were  Turniihed  on  hia  peraonil  cre^l. 
10  ia  itlbpanaed  in  London  in  Anguit.  to  attend  ■  trial  it  the  adjourned  Mltiolik 
nd  who  II  at  the  lime  of  the  aervice  on  the  eve  of  Ilia  depanure  Ibr  the  cooliMil: 
lo  hia  expenses  in  cominir  Irom  the  raotinenl  to  atlend  ihe  irial. 
1  on  the  atiomey  at  9  o^clock  on  Saturday  night  lo  produce  papera  at  a  lr>>l  ■* 

Wednesday,  hia  client  being,  ahaent  in  Scotland,  ia  loo  late. 
:  all  papera  ret*iing  to  the  csuw  muar  be  preiumnl  to  Im  put  into  the  handser™ 
iu*t  be  ronflned  to  the  atlomiea  of  persona  rtndlng  abroad  while  ihe  csuaa  i>|wl 
>nd,  snd  dnea  not  apply  to  caeca  where  the  parly  in  reaident  in  Enclamt ;  a™  ■■■ 
'a  il  extend  to  any  but  auch  papera  si  niighl  be  reaaonsbly  eiptcted  to  be  pit  »* 
if  tba  aiiaraey  lor  lbs  porpoaea  of  iha  esilae. 


m 
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Dhbt  (or  work  and  labour.  Plea — NU  debet.  The  plaintiflT  was  a  peraon  in : 
the  habit  of  supplying  coal,  iron,  and  timber  for  the  use  of  mines ;  and  lie  now 
sought  to  charge  the  defundnnt,  as  a  shareholder  in  certain  mines,  called  the 
Wheal  Concord  mine  and  the  Wheal  Prudence  mine ;  with  the  price  of  certain 
goods  furnished  by  him  for  the  use  of  those  ^mines. 

A  bdy  named  Blackwell'  was  called ;  she  stated  that  she  was  a  n^lation  of 
Lady  Anson,  and  that  she  was  served  with  a  subpcsna  to  attend  this  trial  as  a 
witscfls,  on  the  part  of  the  plaintitf,  in  August  last,  she  being  then  in  London, 
but  OQ  the  eve  of  going  abroad ;  and  that  having  gone  abroad,  she  had  come 
from  Boulogne  on  purpose  to  attend  the  trial :  she  therefore  asked  A>r  her  ex- 
penses in  coming  from  Boulogne. 

Lord  Tentkrdkn,  C.  J.  I  think  the  witness  is  entitled  to  be  paid  her 
eip6nses  incurred  in  coming  from  Boulogne ;  you  cannot  expect  a  witness  to 
remain  in  London  from  the  beginning  of  August,  merely  to  wait  for  the  trial  of- 
S'caii:ie  in  October. 

FiAeen  fiounds  were  paid  to  the  witness,  and  she  was. examined ;  she  stated, 
that  she  had  heard  from  Lady  Anson,  that  she  had  bought  shares  in  the  Wheal 
Goocbrti  and  Wheal  Prudence  Mininig  Companies,  as  the  witness'  herself  had 
done ;  and  that  they  had  bought  these  shares  through  a  Mr.  Alderson,  who  wa^: 
called  the  Treasurer  of  the  Company  ;  but  that  they  had  no  deeds  or  any  thing 
to  give  them  a  title  to  any  parr  of  the  mines,  excejpt  certain  pieces  of  parchment., 
la  her  cross-examination  she  said,  that  she  had  no  reason  to  believe  that  Lady 
•2Q1  Anson  had  attended  ^any  meeting,  or  done  any  act  respecting  the  rnines, 
''  except  paying  her  money  for  these  parchments. 

One  of  the  parchments  alluded  to  was  put  in,  it  was  in  the  following  form : — ^ 

*' Wheal  Concord  Tin  and  Copper  Mine  Company. 
•No.  138. 

"  These  are  to  certify  that  the  Viscountess  Dowager  Anson  is  a  proprietor 
of  the  share  or  number  133 ;  being  one  share  of  the  Wheal  Concord  mine, 
lituate  in  the  parish  of  St.  Agnes,  in  the  county  of  Cornwall ;  and  that  her  namo 
tt  duly  registered  in  the  cost  book  of  the  said  mine,  subject  to  the  rules,  regula- 
tions, and  orders,  of  the  said  Company  ;  and  that  the  said  Viscountess  Dowager 
Aason,  her  executors,  administrators,  and  assigns,  are  entitled  to  the  profits  and 
tdvantages  of  such  share. 

"(By  order  of  the  Directors), 

'^  As  witness  my  hand  this  14th  day  of  June,  in  the  year  of  our  Lord,  1822. 

Chris.  Vaux, 

^  500  Shares.  Secretary  to  the  said  mine.*^ 

"Bstnblished  1822.'' 

"This  share  is  not  transferrable  without  the  consent  of  the  Directors,  and  a 
^'^cord  thereof  being  made  in  the  Company's  books.'' 

A  letter  of  Lady  Anstm,  written  to  a  person  named  Denham,  was  put  in ; 
snd  in  this  letter  she  spoke  of  the  money  her  shares  in  these  mines  would  have 
produced ;  and  complained  that  the  shares  were  likely  to  be  unprofitable  to  her, 
by  reason  of  the  total  number  of  shares  in  the  concern  being  incrensed. 

Mr.  Alderson,  the  late  treasurer  of  the  Company,  was  called  to  produce 
^y  Anderson's  letters  to  him;  but  be  stated  that  he  had  returned  them  to 
^r  Ladyship. 

Notice  to  produce  them  had  been  served  on  her  Ladyship's  attorney  (she 
being  in  Scotland),  at  nine  o'clock  in  the  evening  of  the  Saturday  previous  to 
*ne  trial  (which  took  place  on  a  Wednesday). 

•211    *     ^^^  conceded,  that  the  defendant's  attomies  could  hnve   had  no 

-' communication  with   her  Ladyship  aOer   this   notice  to   produce.     But 

we  plainliiTs  counsel  relied  upon  the  case  of  Bryan  v.  Wagstuff{a\  at  J  coH* 

(a)  Amu,  Vol  2,  p.  125.    Ses  alao  DniWc'v.  Donner,  ante.  Vol.  1,  p.  188. 
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tended,  that  these  letters  nubt  be  pi^fMicned  to  be  in  tbe  hands  ef-  her  LMy 
8hip*s  attornies. 

Lord  Tentbri>e]i,  C.  J.  I  feel  no  doubt  as  to  that  case,  aod  I  should  decide 
80  again ;  all  papers  relating  to  the  traosaction  must  be  expected  to  be  put  imo 
the  hands  of  an  attorney,  who  was  to  conduct  the  case  for  one  residing  abroad*, 
but  i  am  not  sure  that  i  should  say  that  it  would  be  so  if  the  party  were  resi- 
dent  here ;  and  I  would  always  confine  it  to  papers  which  would  be  reasonably 
expecttid  to  be  put  into  the  hands  of  the  attorney,  with  a  view  to  the  conduct  of 
the  cause ;  and  I  do  not  think  that  Lady  Anson^s  letters  to  Mr.  Alderson  are 
papers  of  that  kind.     I  don't  think  that  the  notice  is  sufficient. 

Mr.  Alderson,  in  answer  to  further  questions,  stated,  that  her  Ladyship 
resided  in  May-fair,  London. 

Lord  TEHTBRDEif ,  C.  J.  Private  papers  in  her  bouse  io  London,  cannot  be 
within  the  reach  of  her  attorney. 

Mr.  Alderson  in  his  cross-examination  stated,  that  the  mines  in  question  were 
in  the  possession  of  a  person  named  Tbomasi  who  was  spoken  of  as  the  lessee 
oC  them. 

Scarlett^  A.  G.,  (or  the  deiendnnl.  If  the  question  was,  whether  Lady  Anssa 
ihofigkt  she  had  an  interest  io  the  mines,  the  case  would  be  clear  against  her, 
as  undoubtedly  she  did  think  so,  but  that  is  not  the  question.  The  thing  thtt 
must  be  shown  here,  is,  that  she  had  an  interest  in  these  mines.  It  is  proved 
(bat  a  person  named  Thomas  *was  in  possession  of  the  mines,  and  pro-  r«M 
iessedl  to  have  a  lease  of  them.  I  take  it,  that  he  says,  be  will  assign  ^ 
the  mines  to  a  number  of  persons,  still,  he  never  in  hc%  does  so ;  and  the  rkm 
that  appears,  is,  that  some  person,  named  Vaux,  has  signed  and  issued  cefttin 
parchments  in  a  form  that  has  been  produced.  The  only  way  in  which  Lady 
Anson  coutd  have  any  right  in  the  mines,  was,  by  her  executing  some  deed,  or 
having  an  assignment  executed  to  her.  These  shares  are  sold  every  week  ffdis 
A.  to  B.  and  from  B.  to  C,  and  if  the  possession  of  these  parchments  made  the 
party  liable,  the  plaintiff  would  have  to  sue  every  one  of  the  persons  for  the 
week  during  which  he  was  the  holder  of  the  parchments.  These  parchmenti 
at  nriost  only  amount  to  an  undertaking  to  give  a  share,  but  it  is  quite  clear  tbat 
they  will  give  the  holder  no  title  to  the  mine  or  any  part  of  it. 

Lord  l^EirrfiRDEN,  C.  J.  (to  the  Jury.)    In  this  case  it  does  not  appear  tbit 
at  the  time  the  plaintiff  supplied  the  goods,  he  knew,  or  had  any  reason  to 
believe,  that  the  defendant  had  any  interest  or  concern  in  these  mines;  there- 
fore, there  was  not  a  supply  on  her  credit.     As  Lady  Anson  has  never  hdd 
herself  out  \o  the  world  as  a  partner  in  the  mines,  it  only  remains  to  consider, 
whether  she  was  in  reality  a  partner  in  them.     These  goods,  it   should  be 
observed,  were  for  mines ;  and,  therefore,  this  was,  if  any  thing,  a  partnerslrp 
relating  to  real  property,  and  fK>t  to  personal  property  only.    It  is  clear,  that 
Lady  Anson  considered  herself  to  be  a  partner ;  but  if  she  was  really  not  so, 
that  will  not  prejudice  her,  especially  as  it  was  never  communicated  to  the 
plaintiff.     The  history  of  these  mines  is  in  considerable  obscurity,  but  it  seems 
that  a  person  named  Thomas  had  the  management  of  them ;  one  of  the  wit* 
nesses  calls  him  a  lessee,  but  the  exact  nature  of  his  interest  does  not  appear. 
Then,  did  he  communicate  any  interest  to  Lady  Anson?     If  he  himseif  btd 
none,  he  could  not  give  her  any;   and,   besides,  his  name  does  not  appear 
*in  the  parchment;  nor  is  it  shown  to  have  been  issued  by  his  authority:  r«23 
and  if  Lady  Anson  had  sued  Mr.  Thomas  for  the  profits,  a  great  deal  ^ 
nore  must  have  been  shown  than  is  disclosed  by  this  parchment,  before  she 
would  be  entitled  to  recover.     The  parchment  is  signed  Christ.  Vaux,  and  is 
stated  to  be  signed  by  order  of  the  directors ;  but  who  those  directors  are  does 
not  appear,  nor  whnt  right  they  had  to  issue  this  porchnient,  nor  does  it  appotr 
who  Christ.  Vaux  is.     Under  these  circumstances,  you  are  to  say,  whether  it 
is  made  out  that  Lndy  Anson  has  an  interest  in  the  mines.     I  own  that,  spsn 
^^is  evidence,  I  think  she  has  none. 


S3] 
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R  FuiUoeky  for  the  plaintiff.    Will  not  your  Lordship  reserve  the  point? 

Lord  Temterdbn,  C.  J.  I  feel  no  doubt  about  it,  and  it  is  not  usual  for  a 
Judge  to  reserve  a  point,  unless  he  feels  some  doubt.  However,  you  have  a 
right  to  be  nonsuited,  if  you  don't  wish  to  have  a  verdict  against  you. 

The  piaiAtiflTs  oouosel  elected  to  be 

Nonsuited* 

?.  FoQock  and  CAtOy,  for  the  plaintiff. 

Scarlett,  A.  G.,  and  Brougham^  for  the  defendant. 


{Kxtiomim^TiUeard,  and  Andertan  ^  TT.] 


BEMRE  lord  TENTERDEN,  C.  J.,  BAYLEY,  HOLRO  YD,  &  LITTLEDALE,  JS. 

In  Banc. 

R  PoSock  now  moved  to  set  aside  the  nonsuit,  and  contended,  that  mining 
tdventurers  have  no  title  in  the  land,  but  only  a  license  to  work ;  Doe  dem. 
HdnUy  v.  Woocl(a).  And  he  submitted,  that,  although  the  Lord  Chief  Justice 
*241  *^  ^^  ^^^^  ^^^  hQ\i\,  that  unless  Lady  Anson  had  a  legal  ^interest  in 
^  something  connected  with  the  freehold,  k  would  not  be  sufficient  |  yet  .it 
WIS  enough  to  show  that  she  was  one  of  the  adventurers,  contributing  fundS| 
and  looking  for  profits. 

Baylbt,  J.  The  rule  of  law  is  this,  you  must  either  prove  that  the  party 
held  himself  out  to  the  world  as  a  partner,  or  that  he  really  was  so. 

F,  Pollock,  It  was  considered,  that  there  must  be  such  a  conveyance  as 
would  give  an  interest  in  land.  Now  the  evidence  showed  that  there  was  an 
adventure,  and  that  Lady  Anson  was  a  partner.  In  her  letter,  she  speaks  of 
her  shares. 

Lord  Tentbsdbn,  C.  J.  What  she  calls  her  shares  were  produoedi  anik 
•hey  are  not  shares. 

F.  Pollock,  Mines  are  in  more  numerous  shares  than  ships,  and  what  would 
hi  better  evidenoo  against  a  partner^  than  a  letter  to  the  ship's  husband,  by  l£ 
party  speaking  of  his  shares  in  the  sliip.  It  was,  I  submit,  proved,  that  Lady 
Aoson  had  bought  shares. 

Batlet,  J.  If  the  letter  had  been  written  to  ynur  client,  she  would  have 
held  herself  out  as  a  partner,  and  you  would  have  had  a  right  to  chaise  her; 
bot  this  is  a  private  letter  to  a  third  party. 

F,  Pollock,  If  Lady  Anson  had  said  to  any  one  that  she  had  shares,  and 
was  leloctaot  to  have  the  number  of  shares  in  the  concern  increased  :  would  it 
Dot  then  lie  on  her  to  show  what  her  interest  was  ?  She  could  call  Mr.  Vaax» 
and  show  that  he  had  no  authority  to  issue  the  shares.  How  much  fhirer  is  it, 
^t  the  proof  should  be  on  the  def<*ndant  t  She  hns  the  possession  of  the 
#25^  sharer,  and  about  these  shares  she  corresponds  with  Mr.  Alderson ;  *shoo)d 
^  it  not  be  taken  as  against  her,  that  the  parehment  is  a  good  share;  and 
ahould  it  not  be  taken  that  she  has  inquired  into  its  validity,  and  found  it  good. 
I  submit  it  is  upon  Lady  Anson  to  prove  thnt  she  has  no  share.  The  plaintiff. 
<)etils  with  the  adventurers,  and  he  ought  not  to  be  tied  down  to  the  strictest 
proof. 

Batlky,  J.    Suppose  Thomas  to  he  a  lessee,  and  that  the  shareholders  are 
to  have  a  portion  of  the  ro3ralty,  would  they  be  liable  for  the  materials  ? 
F.  PoUock.    Certainly  not,' my  Lord ;  but  the  presumption  is,  that  the  p0iw 

(«)  8  B.  &  A.  794. 


i 
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thoM  who  are  tharera  in  Ihe  indefioite  profits ;  and  I  tberelbn 
I  is  ■  111  cnse  to  go  to  another  trial. 

SDKX,  C.  J.  (afler  having  staled  the  evidence.)  At  the  trial,  I 
}n  btitween  a  partnership  relating  to  real  properly,  and  one  rcJat- 
raking  Lody  Anson's  letter  alone,  it  speaks  of  shares,  but  then 
shares  themselves,  which  do  not  show  (he  slightest  authority  ia 
xl  them,  and  there  was  nothing  to  show  that  Lady  Anson  bad 
»t  whatever  in  the  mine. 

Lady  Anson  considered  herself  interested  in  this  mine,  snd  bad 
hmeni  which,  when  produced,  do  not  show  any  right.  Now, 
nt  to  charge  a  pnrly,  it  is  because  be  haa  an  interest,  and  not 

he  fancies  so.    You  might  have  called  the  persona  who  actually 
mine,  and  they  could  have  shown  for  whom  all  this  was  dono. 
id  LiTTUiDiLK,  Jb„  concurred. 

Rule  refused  (a). 

W  Sm  tlM  CM*  ofJEw  T.  Mm,  Mt(,  VoL  %  p.  Sll. 


D  SITTINGS  AT  WESTMINSTER  AFTER  TRINITY  ,«, 
TERM,  1887.  ^ 


iscount  DUDLEY  end  WARD  ».  ROBINS.    Oa.  29. 


I  ifnHnMni  U  pat  in,  the  oppoaite  pi 

■n  the  iismp  ii  pmpcr  for,  snd  call  L  .—     — . —     — 

1  the  Judfe  will  direct  ihe  officer  of  the  Court  to  oonnl  (lia  wordi  in  iW 


Manled  u  word*,  bat  en  IndnrMmenl  on  lbs  ImcIi,  end  ■  pege  of  Itie  pinin' 
leininB  mm  repeiiiion  of  itie  deicripiion  of  the  pn^ienr,  wliich  wei  d>- 
er  pan  of  ihe  eeme  peiticulara.  ere  nil  to  Iw  counted. 

Dicallon  anolhiT  raiiH,  lo  ellow  ihe  ip-ernient  1o  tie  Mnl  to  the  Stie^ 
>perly  etunped,  and  the  pleintifl'  muM  ihercbra  be  noniuiied. 

>  recover  back  a  deposit  made  on  the  purchase  of  an  estate  in 

int  of  the  declaration  was  on  a  written  agreement,  hy  which,  in 
reODD/.  paid  by  the  plnintilT,  he  agreed  to  purchase,  and  ihede- 

the  manor  and  estate  therein  di'scribed,  at  47,350/.  subject  to 
iuns  of  Bale,  and  the  defendant  ngreed  to  make  out  a  good  till* 
as  ihun  next  enduing.  The  breach  was  in  not  making  ouli 
:a— General  Issue, 

agreement  was  put  in,  it  was  written  on  the  back  of  a  printed 
le,  which  contained  also  the  conditions  of  sale. 
<T  the  deli-ndnnt.     This  agret^ment  bears  a  \l.  15s.  stamp,  snil 
t/,  5s,     I  nm    prepared  to  show,  that  it  contains  seventy  folios, 
it.  55  Geo.  3,  c.  184,  the  stamp  on  every  agreement  is,  "where 

not  contain  more  than  lOBO  words  (being  the  amount  of  fineea 
dins,  or  sheets  of  seventy-two  words  each)  I/. ;  and  where  the 
ain  more  than  lOSU  word",  1/,  15s. ;  and  forevery  entire  qusn- 
ords  contained  therein,  over  and  above  the  first  1080  words,  ■ 
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further  progressive  duty  of  1/.  5^.**  Therelure,  if  this  agreement  contains  not 
more  than  thrioe  1030  words^  it  would  be  right ;  now  I  am  inlbrmed,  tliat  it 
coDtalns  more  than  four  times  that  number. 

*271     ^  witness  was  caUed  on  the  part  of  the  defendant,  who  *stated  that  he 
J  had  counted  the  counterpart,  and  that  it  contuined  more  than  four  times 
1080  words  (a), 

Scarleltj  A.  G.  Counting  that,  does  not  prove  how  many  words  the  original 
may  contain. 

Lord  TasfTSRDKx,  C.  J.  As  reasonable  evidence  is  given,  that  it  does  con« 
tiia  more  than  three  times  1060  words,  1  shall  wait  till  the  offioer  of  the  Court, 
Mr.  Bellamy,  has  counted  the  words  in  the  original  agreement. 

ScarkU^  A.  G.  I  submit  that  the  first  page  of  the  particular  of  sale,  which 
is  a  mere  title-page,  and  also  that  the  indorsement,  ought  not  to  be  counted. 

Lord  TENTsaDBN,  C  J.  I  must  take  either  the  first  page  or  the  third,  as, 
wiUiout  one  of  them,  there  is  no  mention  of  the  manor.  The  Attorney-General 
may  insist  on  the  words  being  counted,  and  I  shall  direct  Mr.  Bellamy  to  count 
the  words,  omitting  the  third  page,  and  the  indorsement. 

Mr.  Beilamy.     My  Lord,  are  figures  to  be  counted  as  words  ? 

Lord  TfiXTBRDEK,  C.  J.  Yes.  I  shall  call  another  cause,  while  Mr.  Bellamy 
counts. 

Scar/ett^  A.  G.  If  your  Lordship  will  call  anotlier  cause,  we  can  send  to  the 
Stamp  Office,  and  get  it  properly  stamped.  This  objection  is  a  great  hardship 
on  the  plaintiff,  as  the  paper  has  had  the  present  stamps  put  on  it  at  the  Stamp 
Oliice,  apon  payment  of  the  penally. 

«2gi      Lord  TsifTKRDBX,  C.  J.     I  remember  my  Lord  ''^ Kenyan  once  stating^ 
^  that  when  in  a  cause  it  was  discovered  that  a  paper  was  not  duly  stamped, 
his  Lordship  called  on  another  cau9e  to  allow  it  to  be  stamped. 

CampMl,  My  Lord,  that  was  a  solitary  instance  one  way,  against  « 
thousaod  instances  the  other ;  for,  if  that  were  to  be  the  practice,  there  never 
would  be  a  nonsuit  for  want  of  a  proper  stamp,  in  either  London  or  Middlesex ; 
because,  if  the  learned  Judge  would  allow  another  cause  to  be  called,  the  proper 
stamp  might  always  be  affixed. 

Lord  Tentbrdbn,  C<  J.  I  must  not  allow  this  paper  to  be  stamped,  by 
stopping  the  cause,  it  is  too  dangerous  a  precedent. 

The  plaintiff's  counsel  did  not  insist  on  the  words  being  counted  by  the  officer 
of  the  Court,  and  the  plaintiff  was 

Nonsuited. 

Scarlett^  A.  G.,  Brougham^  C.  F.  WiUiams^  and  KeUyy  for  the  plaintiff. 

Campbell  and  il^ro/iam,  for  the  defendant. 

[Atiomiea-^Benbow  ^  Co.  and  Lys."] 

(a)  See  ths  esse  of  Bcmrmg  v.  Stettm,  ante,  VoL  2,  p.  337. 


Iv  the  ensuing  Term,  the  Court  granted  a  new  trial,  it  appearing  by*  (he  affi- 
^rits  of  throe  witneesee,  that  the  person  called  at  the  trial  had  miscounted  the 
■umber  of  wocds,  and  that  there  were  not  in  (act  ao  many  as  three  times  1080 
vwdn 
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<n  Iwo  bills  of  exchangr,  drawn  hj  Mr.  John  Ebers  on  the  defcnd- 
^  by  him.  The  pluinlifia  sued  as  the  surviving  assignees  of 
3;  who  had  become  bonkrupl;  ond  the  declsrolioo  siaicd  ihatibe 
>rscd  odtr  ilie  bankruptcy  lo  the  plaintifis,  as  the  aurviviDg 
mmbcra  and  Co. 

Dvcd  the  hnndwriiingofMr.  Ebera  and  oflhe  Duke  ofArgvleio 
and  indorecmRni  ;  and  the  cuminis^inn  of  bankrupt  agaiosi 
o.  and  the  proceedings  (hereon  were  put  in, 
iKDBX,  C,  J.  You  have  no  proof  thai  these  bills  were  indoned 
as  surviving  assignees.  If  you  hud  declared  generally  in  ihe 
loiDtifTs,  the  possession  of  (he  bills  by  them  would  have  done, 
tale  specially  that  Ihey  were  indorsed  after  the  bankruplcvio 
ing  assignees,  and  you  have  given  no  evidence  of  either  oflhcae 

The  tnlls  are  dnied  after  Ihe  bankruptcy. 
»DBif,  C.  J.     Thai  altera  the  case,  but  you  must  still  show  ibe 
suiviving  assignees,  and  thai  the  l»lls  were  indorsed  to  them  it 

r  a  person  named  Fawcett,  who  was  one  of  the  assignees,  w« 
occurred  before  (he  date  of  the  bills  ;  and  Ihe  witness  h  ho  proved 
;,  stated  that  they  were  indorsed  to  the  plaintiRs,  as  the  surviviog 
;8srs.  Chambers,  in  part  of  the  rent  of  the  King's  Theatre. 
iBuEH,  C.  J.,  directed  ft 

Verdict  for  the  plaiotiffi. 
.  G.,  and  Hutchinton,  for  tlw  plaintifis.  r*jg 


[Attomies — Ulatfhew,  and  Hicks  ^-  S.] 


BROWN  «.  JODRELL,  Esq.     Oct.  30. 

direiMJiriBin  aclran,  bei1bw«<)toMullirr  bimselfi  and.  (berelbrc.  ■  i>fc>J^ 
■tion  Tor  work  and  labour.  «el  up  hia  own  inaanilr  m  a  df ftnca,  onlea  1»  w 
pon  bf  tha  plainiifl'  in  conaeqaenee  of  hia  msnial  imbecilii]'. 


n  work  and  labour.  Plea— General  Issue.  The  plaintiff  sought 
he  value  of  certain  work  done  by  him,  in  rooms  belonging  to  * 
Ihe  Alhenaion,  of  which  Ihe  defendant  was  the  chairman.  A 
je  society,  signed  by  the  defendant  as  chairman,  direciing  il* 
le,  was  put  in ;  and  it  was  also  proved  that  the  defendant  saw  1M 
,  and  gave  directions  about  it  while  in  progress, 
the  defendant,  opened — That  he  was  in  a  condition  to  prove  hit 
om  the  year  1832, 

[RD«M,  C.  J. — I  Ihink  that  this  defence  cannot  be  alkiww), «« 
can  be  8uf!ered  to  stultify  himseir,  and  lo  set  up  his  own  Innacf 
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as  a  defence  If,  indeed,  it  can  be  shown  that  the  defendant  has  been  imposed 
upon  by  the  plaintiff,  in  consequence  of  his  mental  imbecility,  it  might  be  other* 
wise,  and  such  a  deience  might  be  admitted. 

Gwneyy  U>t  the  defendant,  admitted  that  no  fraud  could  be  imputed  to  the 
plaiotiin 

Verdict  for  the  plaintiff. 

Scarlett^  A.  G.,  and  Cktmyn^  for  the  plaintiff. 

Gwrney^  Predand^  and  Abraham^  for  the  defendant. 

[Attomies — Rog^s  ^  Son^  and  Slaney.l 

8m  the  6tae  of  FoMUet  t.  SVk,  3  Camp.  126,  where,  to  sn  action  of  debt  on  bond,  the  eze- 
cBtora  of  the  obligpr  having  pleaded  men  ntfaetnm,  went  into  evidence  of  his  insanity.  The 
M|i  bond  was  dated  '^28  July,  1808,  and  they  offered  in  evidence  an  inquisitbn  taken  under  a 
^  oommisaion  of  lunaev,  which  found  him  a  lunatic  without  any  lucid  interval  from  Febra- 
iry,  1808.  It  was  objected,  that  .this  was  ret  inter  ulio§  acta  ;  but  Lord  ElUnhorougk  held  it  to 
be  adoiiBBible  in  evidence,  though  by  no  means  conclusive.  On  the  subject  of  lunacy,  see  the 
tamBoiBasier  v.  Earl  of  PorUtmomtk^  ante.  Vol.  2,  p.  178,  and  the  notes  to  that  case ;  S,  C. 
7a  t,  R.  614;  and  SetUanet  v.  PoeU,  umU,  p.  1. 


REX  V.  MITTON.    Nov.  1. 

Eidse  Officers  went  with  a  aeareh  warrant,  and  at  the  desire  of  the  party  gave  it  tQ  him.  for 
bis  perusal,  when  he  refused  to  return  it :  Held,  that  they  had  a  right  to  take  it  from  him, 
sad  even  to  coerce  his  person  to  obtain  the  possession  of  it,  provided  they  used  no  more  vio- 
lence than  was  necessary. 


Infobxation  by  the  Aftomey«General  against  the  defendant,  for  assaulting 
Thomas  Dean,  an  officer  of  excise,  in  the  execution  of  his  duty.  It  appeared 
that  the  defendant  kept  the  Northumberland  Arms  public-house  at  Pentonville, 
and  that  Dean  and  other  excise  officers  had  a  warrant  to  search  his  house  for  a 
private  stitl;  no  stiii  was  found  in  the  house;  and  when  the  officers  had  com- 
pleted their  search,  the  defendant  asked  for  the  warrant.  It  was  given  to  him 
by  Dean ;  and  the  defendant  said,  ^  I  suppose  it  is  of  no  further  use  to  you,  as 
;oM  have  gonek«U  over  my  premises.^*  OeaEi-repliodr  "  Keep  it  at  your  periU" 
The  defendant  then  put  the  warrant  into  his  pocket,  when  the  officers  seized  hold 
of  him,  and  in  attempting  to  get  possession  of  the  warrant,  pushed  the  defend- 
ant's  back  against  the  counter  in  his  bar,  when  he  took  up  a  pewter  pot^  and 
gave  Dean  a  blow  on  the  head  with  it ;  and  the  defendant  ultimately  kept  pos- 
fleasion  of  the  warrant. 

Jones^  Seijt.,  for  the  defendant,  admitted,  that  the  defendant  had  no  right  to 
l^eep  the  possession  of  the  warrant,  but  contended,  that  the  officers,  by  pushing 
the  defendant  against  the  bar,  had  committed  the  first  assault. 

Lord  Tbntkrden,  C.  J.  (to  the  Jury.)  It  is  conceded  on  all  hands,  that  the 
defendant  had  no  right  to  keep  the  warrant ;  and  that  being  so,  the  officers  had 
*321  ^  ^^^  ^^  *take  it  from  him,  and  even  to  coerce  his  person  to  obtain  the 
^  possession  of  it,  provided  that,  in  so  doing,  they  used  no  more  violence 
thaa  was  necessary.  The  question  thereforo  is,  whether  in  this  case  the  officers 
uaed  more  violence  than  was  necessary  to  get  back  the  warrant ;  for  if  *'*^y  did 
tK>t,  the  defendant  had  no  right  to  strike  them. 

Verdict— Not  Guilty. 

Scarlett^  A.  6.,  7\ndai,  S.  G.,  7.  Williams,  and  Parke,  for  the  Crown. 

Jona,  Seijt,  and  Brodrick,  for  the  defendant. 

[Attomies — Mayow,  and  MMay^ 


Baker  v.  Bekselet.  T.  T.  182T.  [32 


BAKER  V.  BBRKBLBT,  Baq.     IHm.  S. 

Mpa  hoBBilB  ud  a  burning  MUbliafani«M,  iwwiia  iiMie 

■lid  ifler  tbii  hi*  bound*  so  oui,  fallowvd  bj  ■ 

of  A.,  iha  owner  of  the  Iwundi  i*  arswenble 

ilf  fcrbMr  to  go  on  the  Undi,  unleta  he  duUncUy  denre*  the  {cnllcmi 


um  dautum  fiegU,  with  a  count  for  nn  Bsuult.  Plea,  to  the 
sa— Not  Guilty. 

tbat  the  plaintiff  occupied  a  Tarm  near  Bariow  on  Ibe  Hill,  awl 
■at,  the  Honourable  Grantley  Berkeley,  bad,  n  Ibe  year  1824, 
3B  not  to  trespass  on  the  plaintiff's  lairds.  It  was  also  proTcd, 
tat  kepi  Btag-hounda,  and  emf^yed  a  huntsnan,  Ac ;  and  ihtt 

Deoember,  1B26,  a  considerable  imnfaer  of  peracna,  who  iroe 
he  defendant's  hounds,  went  over  (b^  vlaintilTs  Tands,  doing 

fences  and  grass  to  the  value  of  about  231.  it  did  not  appear 
int  himself  went  on  the  plaintiff's  lands ;  and  some  evidence  vts 
that  he  rode  along  a  read  to  avoid  doing  so.  It  further  appeared, 
hich  the  defendant's  hounds  were  hunting,  ran  into  the  plainiilTf 
by  six  couple  of  the  stag-bounds ;  and  that  the  plaintiff  shut  the 
d  would  not  suffer  the  defendant  or  bis  servants  to  go  into  bl) 

the  slag  from  the  bounds,  wbich  was  in  consequence  so  much 
;  died  in  about  a  quarter  of  an  hour  after.     It  was  also  proved 
ting  to  get  to  the  bam,  the  defendaot  gave  the  ptaintiffa  Mow. 
,  for  the  defendant,  contended,  that  aa  the  defendant  did    r,jj 

on  the  plaintiff's  lands,  be  was  not  liable  for  tbe  3Sl.    *■ 
jry  to  the  fences  and  grass, 

laDKf,  C.  J.  If  a  gentlemen  aenda  out  his  houBda  and  his  ser- 
tea  other  geollemeo  to  hunt  with  him,  ahhough  he  «loe8  aol  him- 
lands  of  another,  but  those  other  gen^men  do,  be  is  answerable 
I  that  tbey  may  commit  in  ■■  doiiig,  ddIcss  be  distinctly  desim 
on  thoae  lands ;  and  if  (as  in  tbe  preaeM  cue)  ho  does  not  k> 
thinlc  he  is  answerable,  ia  point  of  law,  for  tbo  dama^  thU  ihc^ 
lid  to  the  deieodant's  attempt  to  go  iato  the  pUntiff's  barn,  il  ■) 
plaintiff  bad  a  right  to  refuaa  any  panon's  goi^  into  it,  if  be 
Whether  it  might  be  discreet  in  him,  is  another  quesboa;  bat, 
I  bad  a  right  to  say,  that  they  Aoald  oot  go  into  faia  ban ;  iti 
they  are  trespaaseia. 

Verdi<d  Ibr  Hie  plaintiff— Damagea,  lOU. 
O,,  Allison,  and  Jeremy,  for  the  plaiotiSl 
Bad  Cwrwood,  for  the  dafesdant, 

[Attonties— FoMV  ^  ^-i  nd  ClaHc  ^  F^ 
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•COURT  OF  KING'S  BENCH. 

SnriNGS  AT  WESTMINSTER.  AFTER  MICH.  TERM,  1827, 

BBFORB  LORD  TENTERDEN,  C.  J. 


SHARP  V.  PRATT.    N:w.  29. 

If  a  penon  who  has  poaaeaaion  of  another* a  gooda*  ia  deaired  hy  Uie  owner  to  aeiid  4»m  to  % 
Mctkular  place,  ana  he  not  only  refuaea  to  aend  them  to  that  place,  but  aaya  generally  that 
ae  will  not  deliTer  them  ap,  anieaa  payment  of  a  debt  due  from  the  owner  to  him  is  fftraran- 
tied ;  aach  general  refaaal  la  eyidence  of  a  converaion,  altboaigh  he  migfai  not  bs  boani  to  sani 
the  goods  to  any  particular  place. 

TiovxR'  (or  clothes,  army  accoutremeoU,  saddlery,  &c   Plea-^eneral  issue. 

It  appeared  that  the  plaintifT,  an  officer  in  the  6th  regiment  of  Hussars,  bad 
joioed  his  regiment  at  Dundalk,  in  Ireland ;  and  that  the  goods,  for  which  the 
action  was  brough|,  had  been  sent  by  the  diftereot  tradesmen  of  whom  the  plain- 
tiff  bad  bought  them,  to  the  defendant,  to  be  packed,  and  forwarded  to  Ireland. 
The  defendant  did  not  forward  them ;  and  the  plaintiff,  therefore,  sent  the  follow- 
ing authority  to  his  agent,  Mr.  Pearson. 

"Brighton,  Friday  llth,  1827. 

"  Will  you  have  the  goodness  to  call  on  Mr.  Pratt,  of  Bond  Street,  and  see  if 
^y  ^gg<^  has  been  sent  to  your  house  in  Dublin  ;  if  not,  you  have  my  autho- 
rity to  take  it  from  him,  and  have  it  sent  yourself.  Mr.  Pratt  has  so  oflen 
disappointed  me,  that  I  think  this  precaution  is  necessary.  I  shall  be  in  town 
I  hope  in  a  day  or  two. — Yours,  most  truly, 

W.  E.  Flood  Shabp/' 

Mr.  PearsoB  authorized  Mr.  Friswell  to  apf>ly  for  the  goods ;  and  the  latter, 
accordingly,  sent  the  following  letter  to  the  defendant. 

"  93,  Wimpole  Street,  lOth  May,  1827. 
*351  "  ^*'^» — ^  ^^  informed  by  Mr.  Pearson,  the  agent  for  *Mr.  Sharp,  thai 
^  you  detain  the  latter  gentleman's  military  and  other  luggage,  which  was 
sent  to  you  to  be  packed ;  and  that  your  pretence  (or  so  doing  is  the  non-pay- 
QKot  of  an  account  due  to  you  by  Mr.  Sharp.  Mr.  Pearson  has  informed  me 
that  he  has  explained  to  you  that  your  money  is  perfectly  safe,  although  imme- 
diate paymant  cannot  be  oMide  of  your  account.  It  will^  therefore,  be  unnecea- 
fary  for  me  to  explain  further,  although  I  shall  be  willmg  so  to  do  if  you  desiie 
it:  but  I  DOW  write  to  inform  you,  that  Mr.  SharpV  authority  for  delivering  up 
the  things  to  Messrs.  Cork  and  Spain  slmll  be  produced  to  you ;  and  that,  after 
such  productkm,  if  you  persist  in  your  refusal  to  deliver  them  up,  I  shall  instantly 
adopt  proceedings  to  compel  you  to  do  so. — ^I  am.  Sir,  your  obedient  servant, 

W.  Fbibwbi.l.'' 

This  letter  was  delivered  to  the  defendant  by  a  clerk  of  the  plaintiff's  attorney, 
vbo  also  handed  the  defendant  the  authority  from  the  plaintiff,  and  at  the  same 
fiine  demanded  the  property,  which  the  defendant  refused  to  deliver  up ;  and 
it  was  proved  by  Mr.  Spain  (the  person  mentioned  in  the  letter),  that  the 
defendant  called  oo  hiin»  aiid  asked  him  if  be  would  receive  the  property,  and 
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ihat  be  would ;  but  the  defendant  thrn  Boid.ihBt  he  vro  ild  not  give 
rty  unless  Mr.  Spain  would  guarantee  the  smount  of  a  claim  he 
I  plaiotifT.  Mr.  Spain  declinud  to  do  this,  and  tbe  dereudaut  said 
^ve  up  the  property  witliout  it. 

I,  for  the  defendant.  I  submit  that  there  u  no  sufficient  dennDd. 
I  letter  is  any  thing  but  a  demand,  Mr.  Pearwu  was  authorised 
iir,  nod  he  authorizes  Mr.  Friswcll.  Now  tbe  latter  only  sayi,  if 
iliver  the  goods  to  Cork  and  Spain,  I  shall  proceed  against  you. 
y  aaks  the  defendant  to  carry  the  goods  to  Cork  and  Spain,  and  a 
that  is  no  conversion. 

KTisnEK,  C.  J,  I  think  there  is  a  suRicient  demand  and  r,„ 
I  case.  The  defendant's  answer  is  not,  that  be  will  not  send  *- 
Cork  and  Spain,  but  he  lulls  the  attorney's  clerk,  that  he  will  not 
up;  and  then  this  is  followed  by  his  telling  Mr.  Spain  that  he  will 
up,  if  Mr.  Spain  will  guarantee  his  demand  upon  the  plaiatiff; 
[>ain  very  properly  refuse*  to  do. 

1.     Taking  it  that  there  ia  a  refusal,  does  your  Lordship  think  thti 
L  demand  is  proved  T 
rcHMN,  C.  J.    Yea,  I  do. 

Verdict  for  tbe  pUinlifl: 
C.  S.,  and  Godson,  for  the  plaiatift 
(,  for  the  defendant. 

[Altornie»— j;  Hiil,  and  G.  P.  Ahraham.} 


NICHOLE  V.  ALLEN.     Jfiw.  30. 

w  that  bU  illeeilimaie  daiigbler,  of  iha  aga  of  16.  U  boarded  and  clolbad  bf  tb« 
neilber  eipreaKi  diimnl,  nor  lakea  bia  daughier  awir,  he  ia  Uabla  10  DaT  ibt 
iicb  board  and  luilging  withoul  anv  cxpreaa  promiae  to  do  ac 
ahow  thai  hii  daughiei  was  boarded  and  lodged  bj  Iha  pla 
he  baa  refiued  to  bo  at  ihe  eipenae  of  maintaining  her. 

•  for  board  and  lodging  rumiahed  to  the  illcgilimate  daughter  of  the 

en — General  issue. 

d  that  the  child  had  been  boarded  and  lodged  by  the  plaintiff,  since 

I;  but  the  present  claim  was  only.for  board  and  lodj^ing  from  the 

ay,  1833,  to  Mny,  1825.     It  was  proved  that  the  defendnnt  had 

Dwiedged  the  child  ns  his  daughter,  and  knew  of  her  being  boarded 

fi**8,  and  one  of  the  witnesses  stated  in  cross*examinalii>n,  that  the 

one  time  allowed  12/.  a  year  for  her  support. 

ats.     I  submit  thai  there  ia  no  proof  of  any  promise  to  pay, 

NTBKDiw,  C.  J.     The  fallier  is  under  an  obligation  to  main>  j^,^ 

I ;  he  knows  where  his  child  is,  and  the  witness  has  told  you,  *■ 

ime  he  allowed  12/.  a  year  for  its  maintenance. 

ms.     There  is  no  proof  that  the  12/.  is  not  paid  still, 

DEN,  C.  J.     It  lies  upon  you  to  show  that. 
The  girl  ia  now  sixteen  years  old. 

DBN,  C.  J.  That  may  he,  but  unless  the  defendant  has  gires 
e  of  his  intention  to  pay  no  longer,  I  shall  hold  him  liable;  and 
>r  the  caae  all  about  the  allowance,  it  stnnds  thus  : — he  acknoV' 
<  his  child  ;  he  knows  where  she  is ;  and  allows  her  to  remain  Ibeie. 
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/.  Williams^  There  is,  I  admit,  a  mornl  obligation  to  (bund  a  promise,  but 
there  is  no  evidence  of  any  such  promise  being  made. 

Lord  Tbntbbdeii,  C.  J.  There  is  not  only  a  moral,  but  a  legal  obligation 
on  the  defendant,  to  maintain  his  child ;  he  knows  where  she  is,  and  he  ex- 
presses no  dissent,  and  does  not  take  her  away.  There  is  a  legal  obligation 
made  out,  if  it  is  shown  that  she  is  maintained  in  the  piaintifTs  house,  and  he 
knows  it ;  and  it  then  lies  on  the  defendant  to  show  that  she  is  there  against  his 
consent,  or  that  he  has  refused  to  maintain  her  any  longer  at  his  expense. 

Verdict  for  the  plaintilT. — Damages  23/. 

Comyn,  for  the  plaintiff. 

/.  Williams,  for  the  defendant. 

[Attornies— TF.  Woody  and  AUen^  G.  ^  A.] 

*381  *^^  ^^^  ^^'^  ^^  Cameron  ▼.  Baker^  anie^  Vol.  1,  p.  268 ;  and  the  case  of  He§keth  ▼. 
-'  Gotoing,  there  cited.  In  the  case  of  FuHHio  v.  Crowtker^  7  D.  &  R.  612,  where  the 
•nppooed  father  of  an  illegitimate  child  had  made  various  payments  for  ita  maintenance,  and 
then  rafuaed  to  continue  ita  aupport  until  the  mother  obtained  an  order  of  filiatiou  ;  it  was  held, 
that  no  actiua  would  lie  for  arrears  of  mainteuauce,  at  the  auit  of  the  mother. 


PARKER  V.  VINCENT,    Nov.  30. 

A.  let  a  house  to  the  plaintiflf,  who  nnderlet  to  the  defendant ;  and  oil  the  plaintiflT  becoming 
binkropt,  the  assignees  consented  to  an  action  ibr  use  and  occupation  bemg  brought  by  A. 
in  the plaintifr'a  name.  A.  died,  and  hia  executor  directed  the  plaintiflf'a  attorney  to  go  on 
with  the  action :  Held,  that  the  executor  waa  not  a  competent  witneas  on  the  part  of  the 
plaintiflT. 

AssuxFsrr  for  use  and  occupation.     Plea — General  issue. 

It  was  opened,  that  this  action  had  been  bn)ught  by  the  direction  of  Mrs. 
Rowley  (since  deceased),  who  was  the  ground  landlady  of  the  premises,  which 
were  a  shop  and  cellar,  in  the  parish  of  St.  Augustine,  in  the  city  of  Bristol ; 
and  that  Mrs.  Rowley  had  let  the  premises  to  the  plaintiflT,  who  had  underlet  to 
the  defendant.  But  that,  on  the  plaintiflT  becoming  banknipt,  his  assignees  gave 
up  their  interest  to  Mrs.  Rowley  ;  consenting,  however,  that  the  present  action 
for  use  and  occupation  should  be  brought  against  the  defendant  in  the  name  of 
the  bankrupt. 

To  prove  the  case,  the  executor  of  Mrs.  Rowley  was  called  : — he  stated,  on 
^  voire  dire^  that  Mrs.  Rowley  had  employed  the  attorney  to  bring  the  present 
action  ;  and  that  he  (the  witness)  had  instructed  him  to  continue  it ;  but  he  also 
stated,  that  it  was  carried  on  for  the  benefit  of  Mrs.  Rowley's  estate,  he  himself 
taking  nothing  under  her  will. 

F,  Pollocky  for  the  defendant.  This  witness  is  incompetent,  because,  by 
instructing  the  attorney  to  go  on  with  the  action,  he  has  made  himself  liable  for 
the  costs. 

Tmifitofij  contri.  The  witness  hns  become  interested  since  the  commence- 
ment of  the  suit ;  and  it  has  been  decided,  that,  where  the  interest  accrues  after 
the  action  is  commenced,  the  party  shall  not  be  deprived  of  the  advantage 
of  the  witness's  testimony. 

♦391     *LowJ  Tentrrdew,  C.  J.     Who  is  deprived  of  it  in  this  case  ? 
J     Taunton,     The  plaintiff,  my  Loi-d. 

Lord  Tbnterden,  C.  J.  He  is  merely  a  nominal  plaintiff,  and  hns  no  interest 
whatever.     I  think  that  this  witness  cannot  be  examined.     He  is  incompetent. 

Nonsuit. 
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Taunton  and  Lumile^^  (or  the  plaiotiffl 
F,  Pollock^  for  ihe  defendanU 

[Attomies — Dax  ^  Co.^  and  Foole  Jjr  CoJ] 

In  the  ease  of  SaHom  ▼.  Fowel,  Skin.  5S6,  it  was  held,  that  a  witoeas  laying  a  wager  ob  a 
fact,  was  not  thereby  rendered  incompetent  as  a  witness  respecting  it ;  end  in  the  ca*e  of  JZcr 
r.  Foatt  1  Str.  652,  Lord  Raym&Hd  admitted  a  prosecu:or  as  a  witness,  tboogh  he  had  laid  a 
wager  that  he  would  conTict  the  delendant.  In  the  caee  of  Bent  v.  Baker,  3  '1'.  K.  37,  Blr« 
Justice  Grone  say8»  that  **  the  rule  ia.  that  a  person  in  whose  evidence  another  hsff  eaio^i  ac 
interest  shall  not,  by  hia  own  act,  deprive  the  other  of  the  benefit  of  his  testiiuony."  riowtver, 
Mr.  Fhiiiips  (in  bis  Iaw  of  Evidence,  p.  137)  eipresses  a  doubt,  whether  this  proposTtbo  is 
not  expressed  in  too  general  terms,  and  conceives  that  the  cane  of  Bmrlom  ▼.  Vomd  must  have 
been  decided  on  the  ground  of  fraud.  And  in  the  case'of  Forrester  v.  Pigou,  3  Camp.  380,  aod 
1  M.  &  S.  9,  Lord  ElUnbonmgk  held,  that  an  underwriter  who  pays  on  a  promise  ot  re-payinent, 
if  the  policy  be  determined  to  be  invalid,  is  not  a  competent  witness  for  anoth<*r  underwriter 
who  disputes  the  loss;  but  that  if  the  promise  of  re-payment  had  been  made  alter  he  bad  paid 
unconditmnally,  or  if  the  party  bad  firaudulentiy  entered  into  tiie  agreement  wiih  bam  (or  tba 
pmtffo&t  of  takmg  off  hia  evideaee,  it  would  be  otherwise. 


•GRAY  V.  GUTTERIDGE.     Nov.  30.  ['40 

If  an  auctioneer  aigna  a  contract  for  the  aale  of  a  house  in  hia  own  name,  and  receives  the  deposit 
(hia  principal  beinc  preaent),  and,  after  the  purchaser  has  left  the  room,  pays  over  the  deposit 
to  such  principal :  ^  he  purchaser  may,  notwithatanding  thia,  maintain  ao  action  againat  the 
MMtioiMer  to  veooviaff  back  has  depoaic,  if  a  good  title  camiot  be  made. 


Money  had  and  received.  Plea — ^The  general  issue.  This  actioa  wgs 
brought  to  recover  back  a  deposit  made  at  a  sale  by  auction.  It  appeared  that 
the  defendant  was  an  auctioneer,  and  that,  at  Garraway's  Coffee-house,  the 
plaintiff  becanoe  the  purchaser  of  a  house  in  Devonshire^street,  Portland-place, 
when  the  plaintiff,  as  the  purchaser,  and  the  defendant,  beiog  the  auctioneer, 
signed  the  following  contract,  which  was  written  on  the  back  of  the  usual  printed 
conditions  of  sale : — 

<*  I,  the  under-signed  William  Guttrridge,  do  hereby  ackncw1edg<e  to  have 
this  day  sold  by  auction,  and  I,  the  under-signed  John  Gray,  do  acknowledge 
to  have  this  day  purchased,  the  hereditaments  and  premises  comprised  in  LoC 
I.  of  the  annexed  particulars  of  sale,  at  and  for  the  price  and  sum  of  10801.,  aod 
have  paid  a  deposit  of  228/. ;  and  tee  do  kerthy  muluaUy  agree  to  complete 
such  sale  and  purchase,  agreeably  to  the  annexed  conditions  of^sale :  as  witoesi 
our  hands,  this  28th  day  of  September,  1826. 

"  WlLUAM  GvTTKSnMB, 

"  Jonir  Gka¥,** 

When  the  contract  was  signed,  the  plaintiff  paid  the  deposit,  by  giving  the 
amount  to  the  defendant,  the  vendor  b<Vm^  present.  It,  however,  appeamd,  that 
af\er  the  plaintiff  had  leA  the  room,  the  defendant  handed  over  the  deposit  to 
the  vendor.  The  purchase  went  off,  because  the  vendor  could  not  complete  the 
title  by  the  time  agreed  upon. 

Follett^  for  the  defendant.  I  submit,  that  the  plaintiff  must  be  nonsuited.  In 
cases  of  this  kind,  there  is  this  di:ftinction  taken  :  If  the  auctioneer  pays  over 
the  deposit  after  notice  not  to  do  so,  or  afler  he  has  reason  to  know  that  tbe 
title  is  bad,  he  remains  liable,  ^notwithstanding  he  has  paid  the  money  r«^« 
over :  but  if  he  pays  over  the  nonney,  he  having,  at  the  time,  no  reason  to  *- 
suspect  that  the  title  cannot  be  completed,  the  action  must  be,  not  agaiost  himi 
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but  against  bia  principal.  The  case  of  Edward*  v.  Nodding  (a),  ia  deci<)ed  ex- 
pressly  on  the  ground,  that  the  person  paying  over  the  money  had  occasion  to 
Idow  that  there  waa  not  a  good  title. 

Lord  TsNrBRDENy  C.  J.  I  quile  agree  with  every  thing  tliat  is  laid  down 
by  the  Ck>urt  in  that  case. 

FaUeiL    That  case  is  recognized  in  the  case  of  HorrfaU  v.  Handley  (6). 

Lord  TB^rrsRDKif,  C.  J.  Does  it  appear  that  there  was  a  signed  contract  in 
that  cane? 

FdkU.  There  is  also  the  case  of  Spittle  v.  Lavender  (c),  which  is  exactly 
like  this  case,  except  that  the  principal  was  present ;  and,  in  the  case  of  Bur^ 
rough  V.  Skinner  {d)y  the  money  had  not  heen  fwid  over. 

Loid  TE?fTBKDBX,  C.  J.  In  this  case,  the  defendant,  as  auctioneer,  signs  the 
writteo  contract,  and  the  money  is  paid  to  him,  his  principal  being  present ;  and 
lie  does  not  pay  it  over  to  his  principal  till  after  the  party  is  gone.  He  signs 
the  cootract  in  bis  own  name,  and  receives  tlie  money  himself;  and  it  is  the 
ooQstant  habit  of  peraofls  making  purchases  at  auctions  to  pay  their  deposit- 
money,  trusting  to  the  solvency  of  the  auctioneer.  If  you  think  you  can  sus- 
fm  a  ruley  you  may  move  the  Court ;  but  I  have  bo  doubt  about  it»  If  it 
not  wa^  eadtosa  miachief  would  ensue. 

Verdict  for  the  ptaintiff-*-Dama|p»  226£ 
t^n-i    ^Taunton  and  Comyn^  for  the  plaintifH 

^    FoUetty  for  the  defendant. 

[Attoraies-^  JWKIf/  ^  &,  and  J,  K  ite.] 


Isr  the  ensuing  Term,  FMett  moved  fot  a  rule  to  ester  a  nonsuit,  which  was 
nfased. 

M  5  Taunt.  815^  (6>  3  Moori^.  5. 

(c)  2  B.  dc  B.  452.  (4>  5  B«rr.  2639. 

Mr.  Sagden  says  (Vend,  and  Pur.  37),  "The  auctioneer  should  not  part  wirh  the  depodt 
Qotil  the  sala  be  carried  into  eflect ;  because  he  is  considered  as  a  stakeholder  or  depository  oi 
it;  lod,  in  a  late  ease  {B-lwardB  ▼.  ffoddingy,  where  the  auctioneer  was  also  the  attorney  of 
tbe  seller,  and  paid  over  the  money  to  the  seller  after  he  knew  that  ofageetiona  to  the  title  had 
been  raised,  an  action  against  him  for  the  deposit  was  sustained ;  hut  the  Judaea  cautiously 
■betiined  from  pointing  out  the  duty  of  an  auctioneer  in  any  other  case."  P.  39. — *•  If,  pend- 
ing a  soil  for  specific  performance,  a  deposit  be  laid  out  in  the  public  funds,  under  the  authority 
oithe  Court,  it  will  be  binding  on  both  vendor  and  vendee  ;  and,  if  laid  out  without  oppoaition 
by  the  seller,  it  must  l>e  presumed  to  be  with  his  assent ;  and,  in.eitber  case,  he  must  take  the 
i^k  as  he  finds  it.  But  if  a  purchaser  is  entitled  to  a  return  of  his  deposit,  he  is  not  com* 
peUable  to  iske  the  stock  in  which  it  may  have  been  inveated,  unless  such  invesrmenc  ware 
mads  under  the  authority  of  the  Court,  or  with  bis  assent ;  and  an  anent  will  not  be  implied 
•gainst  a  pnrty  because  notice  was  given  to  him  of  the  investment,  to  which  he  made  no  reply 
(13  Vss.  561).  'nierefore,  where  the  deposit  ie  considerable,  and  it  is  probable  that  the  purchaas 
nay  not  be  rompleted  fiir  a  long  time,  it  seems  advisable  for  the  partiea  to  enter  into  some 
orangement  for  the  investment  of  the  deposit." 

In  the  rase  of  Burrougk  v.  Skinner^  the  Court  snid,  that  the  auctioneer  was  a  stakeholder, 
>od  a  mere  depository,  and  that  he  ought  not  to  part  with  the  deposit  till  such  time  as  the  sale 
M  naisbed  snd  completed,  and  it  shall  appear  to  whom  it  properly  belongs. 

In  tbe  caae  of  Edwards  v.  Hodding,  the  money  bad  been  paid  over,  but  the  defendant  knew 

say  that  the  caae  in 
is  not  necessary  for 

.         _  ^_ —  , —  ^_., .._  ^.^^^ , ,     „..„ .jstiee  Heath  oUserved, 

uut  It  was  admitted,  that  if  express  notti^e  had  been  given  to  the  defendant  not  to  pay  over  the 
•43]  nion(»y,  an  action  would  lie.  and  that  the  defondant's  ^knowledge  of  doubts  in  *he  title  waa 
equivalent  to  express  nf>tice.     However,  Mr  Justice  Dalian  snid — "  I  wipli  distinctly  to 
^Tk  ^**'^  saving  what  ia  the  duty  of  the  auctioneer  in  any  other  case." 

The  case  of  HomfaU  v.  Handler,  2  Moore,  5,  was  an  action  for  money  bad  and  received 
against  the  defendant,  who  was  a  churchwarden.  The  defendant  had  rec«»ived  a  sum  of  money 
Bom  the  Herk  of  a  ^^hapel.  for  burial  fees  on  the  interment  of  the  plaintifi'*s  wife,  which  sum 
was  not  dne.  and  had  paid  it  over  (with  a  number  of  other  feea)  to  the  treaaarer  of  the  dk«ML 
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M  WM  bit  duty  ander  a  private  act  of  Parliament,  befera  aetion  brought ;— and  it  wm  btU, 

that  the  action  would  not  lie. 

The  case  of  Spiltle  v.  Lavender,  2  B.  &  B.  452,  proceeded  on  the  ground,  that  the  a^nt 
eipreaelv  agreed,  **  aa  agent  for,  and  on  the  part  and  t>ehBirof  Spittle,*'  and  caused  his  priodpil 
to  aign  tlie  approval  on  the  back  of  the  ooJiuract  declarad  on. 


BIGG  V.  ROBERTS  and  another,  Ezecuton  of  RUNDELL.    Dec.  1. 

If,  in  an  action  of  covenant  for  arreara  of  an  annuity,  the  defendant  plead  a  releaae,  loat  by  tiaw 
and  accident,  and,  to  induce  the  Jury  to  presume  a  releaae,  show  that  the  annuity  was  not 
paid  lor  seventeen  years,  and  that  the  plaintiff  had  borrowed  money  of  the  grantor  of  tht 
annuity,  and  regularly  paid  him  interest,  without  setting  off  the  annuity :  1  be  Jury  ought 
not  to  find  for  the  defendant,  unless  they  are  aatiafied  that  there  is  fair  inound  lor  siipposinf, 
that,  at  some  particular  period  during  the  seventeen  years,  the  plaintiff  actuaUy  executed  a 
rolease  of  the  annuity ;  and.,  to  rebut  the  presumption  of  such  a  releaae,  the  Jury  may  look 
at  the  situation  of  the  partiea,  and  take  into  their  oonaidBratioB  the  circumauiicea  of  the  plaia- 
tiff  being  a  near  relative  of  the  grantor  of  the  annuity,  having  lar|^  expectations  from  him, 
and  of  the  grantor  being  a  very  old  man,  peremptory  with  hia  relativea,  and  very  auentivo  lo 
bia  pecuniary  ooncerna. 

CovENAMT  on  a  cleed,  dated  December  27,  1806,  executed  by  the  deceased, 
whereby  he  covenanted  to  pay  to  his  sister,  BIrs.  Btgg»  an  annuity  of  6(Mtf. 
a  year  for  her  ii(e,  and,  after  her  decease,  to  his  nephew,  the  plaintiff,  for  his 
life.  Breaches — ^'fhe  non-paynient  of  the  annuity  since  the  year  1812,  when 
Mrs.  Bigg  died.  Pleas — FirsHj  that  the  deed  was  not  executed  by  Mr.  RuadeU ; 
Secondj  that  Mr.  Rundell,  in  the  year  1809f  assigned,  out  of  his  own  sbaie, 
one-sixteenth  of  the  profits  of  his  trade  as  a  jeweller  and  goldsmith,  to  the 
plaintiff;  and  that,  in  consideration  therpof,  Mrs.  Bi^  and  the  plaintiff  agreed 
that  the  deed  should  be  cancelled  ;  that  they  represented  to  Mr.  Rundell  that  it 
was  cancelled  ;  and  that  he,  relying  on  that  representation,  in  1810  procured  the 
plaintiff  to  be  admitted  to  a  share  in  the  gpnernl  partnership  in  the  said  busi- 
ness ;  but  that,  by  fraud  and  covin,  the  deed  was  kept  *  uncancelled  ;  Tkirdf  r^M, 
a  similar  plea  in  substance,  omitting  the  fraudulent  misrepresentalinn ;  '- 
Fourth^  that,  in  consideralion  of  the  plaintiff  being  taken  into  partnership,  he 
agreed  that  the  profits  of  his  share  of  the  trade  should  go  in  satisfaction  of  the 
annuity;  Fifih  and  Sixths  payment;  Seventh^  a  release,  lost  by  time  and  acci- 
dent ;  Etg/tthf  a  set-off  by  two  bonds  given  by  the  plaintiff  to  the  deceased, 
payable  a  year  afler  notice.  The  replication  took  issue  on  the  whole  of  the 
special  pleas. 

From  the  evidence  it  appeared,  that  Mrs.  Bigg  and  her  son  the  plaintiff,  pre- 
viously to  the  year  1806,  resided  in  the  county  of  Northumberland;  and  that, 
in  that  year,  Mr.  Rundell  wished  them  to  reside  in  or  near  London,  and  he 
addressed  very  pressing  and  afloctionnte  letters  to  them  on  that  subject ;  and  that 
they. accordingly  came  to  reside  at  Brompton,  whon  Mr.  Rundell  executed  the 
deed,  as  stated  in  the  declaration.  It  was  also  proved,  that,  in  the  year  1807, 
Mr.  Rundell  made  a  will,  in  which  he  bequeathed  the  great  bulk  of  his  pro- 
perty to  Mr.  Bigg,  as  his  residuary  legatee.  That,  in  the  year  1808,  Mr.  Rua- 
deU gave  Mr.  Bii^g  a  sixteenth  share  of  the  profits  of  his  business,  and  a  bond, 
payable  after  Mr.  RundelPs  own  death,  for  20,650/.  However,  in  the  year 
1810,  the  then  partnership  expired,  and,  in  that  year,  new  articles  of  copart- 
nership were  entered  into  by  Mr.  Rundell,  Mr.  Bigg,  and  others,  whereby  Mr. 
Bigg  was  admitted  to  be  a  partner  in  the  trade,  with  a  larger  share  of  the  profits; 
but,  to  enable  him  to  purchase  a  share  of  the  stock  proportionate  to  his  share  oT 
the  business,  Mr.  Rundell  took  Mr.  Blcrg's  bond  for  35,000/.,  bearing  interest. 
Mrs.  Bigg  died  on  the  28th  of  April,  1812  ;  but  it  was  admitted  that  no  pay- 
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mentof  the  annoity  was  nuide  after  the  25th  of  Jaly,  1810  (the  quarter-day 
preoediog  the  fbrmitioo  of  the  partnership),  but  that  it  had  been  paid  up  to  that 
time  (with  an  addition  of  200^  a  year  for  the  years  1808  and  1809),  by  Mr. 
Ruodeli*s  own  draA  upon  his  banker.  The  annuity  deed  was  produced  uncan* 
USl  ^^'^  *  ^^  '^  ^^^  proved  that  Mr.  ^Rundeli,  who  was  a  man  of  immense 
^  wealth,  understood  business  well,  and  was  particularly  cautions  in  |)ecu- 
aiary  matters ;  but  that  he  was  *'  a  man  of  strong  temper,  very  capricious  and 
peremptory  with  his  relations  ;'*  and  it  also  appeared,  that,  after  the  will  made 
in  1807,  ho  executed  another  will,  by  which  he  left  the  bulk  of  his  property  to 
Mr.  Neeld,  one  of  the  defendtints,  who  was  the  son  of  his  niece ;  and  that  Mr. 
Runddl  was  eighty-one  years  of  age  when  he  died. 

Brougham^  for  the  defendants.  It  is  stated  that  the  annuity  was  originally 
given  to  induce  Mr.  Bigg  and  his  mother  to  reside  near  Mr.  Rundell ;  and  it  oppears, 
that,  in  1808,^  Mr.  Rundell  gave  Mr.  Bigg  a  share  in  his  immense  business,  and 
be  also  has  Mr.  Rundell's  pwU-obil  for  20,000/.  In  1810,  Mr.  Bigg  is  regularly 
made  a  partner  in  the  house;  and,  from  that  time,  not  one  atom-of  the  annuity 
is  ever  demanded  or  paid.  The  claim  is  kept  back  for  seventeen  years;  and, 
after  Mr.  Rundell  is  laid  in  his  grave,  it  is  brought  forward  against  his  execu- 
tors. It  may  be  said,  that  Mr.  Bigg  did  not  like  to  talk  to  his  uncle  about 
money.  The  contrary  is  the  (act ;  for  Mr.  Bigg  regularly  paid  interest  on  the 
35,000/.  (or  which  Mr.  Rundell  held  his  bond,  without  ever  attempting  to  claim 
the  600/.  a  year.  Does  not  this  authorize  you  (ihe  Jury)  to  presume  that  Mr. 
Bigg  felt  and  knew  that  he  had  not  the  same  claim  on  Mr.  Rundell  that  Mr. 
Rundell  had  OD  him?  If  the  annuity  had  been  due,  Mr.  Bigg  certainly  would 
have  deducted  it.  An  account-current,  of  tiie  date  of  Ist  November,  1819,  in 
Mr.  Bi^*s  own  handwriting,  will  be  put  in ;  and  by  that  it  will  appear  that  the 
very  first  item  is  a  note  given  by  Mr.  Bigg  to  Mr.  Rundell  for  1701/.,  being  the 
unount  of  interest  due  from  htm  on  an  account  then  stated.  Now,  if  a  person 
cannot  pay  the  interest,  but  gives  his  note,  is  clear  proof  that,  if  he  had  not  been 
liable  (or  the  whole,  he  would  have  given  his  note  for  the  less  sum.  The  next 
year,  interest  is  charged  on  the  1791/.,  and  the  following  year  Mr.  Bigg  makes 
*4fi1  ^  *P"yn^nt  of  606/.  It  may  be  said — true,  but  the  600/.  was  the  annuity, 
^  and  6/.  by  a  check.  No ;  the  whole  606/.  was  paid  by  a  draft  on  Messrs. 
Glyn;  and  the  next  year  there  is  a  payment  of  666/.  135.  4^/.,  by  a  draft  on 
Messrs.  Coutts.  If  there  ever  was  a  case  in  which  the  silence  of  a  pnrty  is  eloquent 
against  himself,  this  is  it.  He  is  here  paying  compound  interest  to  Mr.  Run- 
dell, while,  according  to  the  present  claim,  Mr.  Rundell  owed  him  a  large  sum 
of  money.  If  the  annuity  was  due,  why  did  not  Mr.  Bigg  deduct  it?  and,  not 
having  done  so,  is  it  to  be  endured  that  he  shall  come,  seventeen  years  after- 
ivards,  and  claim  all  the  arrears?  In  some  cases,  the  legislature  hns  given  a 
period  of  limitation,  within  which  a  claim  shall  be  made.  That  on  bills  is  six 
years;  but  with  respect  to  bonds,  there  is  no  legal  period  of  limitation,  nnd  it  is 
left  to  the  Jury.  Lord  Mansfield  (a)  thought  that  eightcrn  years'  silence  was 
enough  to  induce  a  Jury  to  presume  the  satisfaction  of  a  bond.  Othrr  Judges 
have  considered  twenty  years  as  a  proper  time ;  and,  in  the  case  of  Oswald  v. 
Lee  (6),  Mr.  Justice  Buller  says,  that  a  Jury  ought  to  presume  satisfaction 
earlier  than  twenty  years,  if  there  be  evidence  to  favour  the  presumption — such 
as  a  settlement  of  accounts  between  the  parties,  without  tiny  notice  taken  of  the 
bond.  Now,  that  case  is  exactly  like  the  present,  except  that  that  wns  a  bond, 
and  this  a  gratuitous  annuity  dred.  I  know  it  will  be  said,  that,  as  Mrs.  Bigg 
did  not  die  till  the  year  1812,  the  different  transactions  of  1808  and  1810  did 
not  take  place  between  the  same  parties.  But,  still,  she  was  a  membor  of  the 
same  family,  and  whatever  was  good  for  her  son  was  good  for  her ;  and  you 
rosy  even  presume  this  annuity  deed  in  force  till  her  death,  been  use,  where  a 
coDnderable  number  of  years  has  elapsed,  the  Jury  may  presume  a  release 

Ui)  1  T.  R.  271.  (6)  1  T.  R.  27a 


444  Bigg  v.  RbB&niar.  M.  T.  1827.  [46 

dui'tng  any  pait  of  that  tiiM ;  and  you  will  say,  whetlier,  after  a  lafise  6t  m 
many  ycon,  and  ader  so  many  settlement*  of  aocouBta,  you  ought  not  fa 
presume  the  deed  satisfied. 

*The  acGuuot  opened  by  Mr.  Brougham  waa  pot  la,  firom  which  it  apt.  •.,  .. 
peareiJ,  that,  in  the  year  1818,  Mr.  Bigg  gave  a  note  (or  the  interest  on  ■- 
his  debt  to  Mr.  Rundeli,  and  that  he  paid  interest  on  thai  note  without  making 
any  charge  of  the  annuity  ;  and  several  of  Mr.  Bigg's  letters  were  put  in,  in- 
ckaing  checks  for  the  regular  payment  by  him,  to  Mr.  Rnnddl,  of  the  interest 
oo  that  bond,  to  the  time  of  Mr.  RundeU's  decease. 

Scarlett^  A.  6.,  in  reply.  A  great  part  of  Mr.  Brougkam^s  address  goes 
only  to  show,  that  a  Jury  may,  after  twenty  years,  presume  payment,  if  they 
see  no  reason  to  doubt  it ;  and  yet  Mr.  Brougham  proves,  by  an  elaborate 
argument,  that  in  this  case  there  was  no  paynnent  at  alt.  It  is  said  in  the  pleas, 
that  this  deed  was  kept  alive  by  fraud  ;  but  is  there  the  slightest  evidence  of 
that!  In  1808,  Mr.  Rundell  gives  Mr.  Bigg  his  post-Mt  for  20,000/.,-  now, 
the  deed  was  not  cancelled  then,  as  the  annuity  waa  paid  till  1810.  In  the 
year  icflO,  there  was  no  consideration  for  Mr.  Bigg's  giring  up  the  annuity,  as 
in  that  year  Mr.  Rundell  made  him  pay  95,000/.  far  the  share  of  the  bosinest 
that  ho  veeoived.  Is  it  to  be  said  that  Mr.  Rnndell  waa  careless  aboat  iti  The 
contrary  is  proved  ;  and  they  even  found,  that  he  had  preserved  the  very  letlns 
thai  inclosed  the  checks  for  the  pajrment  of  the  interest  by  Mr.  Bigg  to  himseK 
The  deed  is  uncancelled  in  Mr.  Bi^'s  honds^  If  it  had  been  agreed  to  be  givai 
up,  wodd  Mr.  Rundell,  with  the  habits  of  business  he  possMsed,  have  let  it 
remain  in  Mr.  Bigg's  custody  t  It  is  said  that  Mr.  Bigg  did  not  introduce  it 
into  the  accounts ;  if  he  had,  it  would  have  been  salisiied.  The  fitct  was  this : 
Mr.  Bigg  had  great  expectations  from  his  uncle,  and,  as  his  nncle  was  a  m<Mt 
capricious  man,  and  did  not  clioose  to  mention  this  annuity,  Mr.  Bigg  thought  it 
most  advisable  to  be  silent  about  it,  as  it  might  exasperate  Mr.  Rundell,  and  put 
in  hazard  the  chance  he  had  of  his  family's  acquiring  half  a  million  of  money 
under  that  gentleman's  *wili.  That  the  annuity  has  never  been  paid,  is  r«  .g 
admitted ;  and  then  the  question  is,  Whether  Mr.  Bigg  and  his  mother  ^ 
agreed  to  cancel  the  deed,  and  by  fraud  kept  it  alive. 

Brougham.     My  friend  has  not  alluded  to  the  plea  of  a  release. 

ScarHUy  A.  G.  You  are  asked  to  presume  a  release  lost  by  the  gentleman  that 
preserved  the  letters  inclosing  the  checks  for  interest.  There  is  no  evidence  of 
any  release ;  and  you  cannot  presume  a  release  without  a  constderation ;  and 
there  wan  no  consideration  to  ground  a  releaae  aAer  the  year  1810. 

Lord  Tbrtbsdbn,  C.  J.  (in  summing  up.)  This  is  an  action  on  a  deed  exe- 
cuted by  Mr.  Rundell,  in  the  year  1806,  whereby  he  covenants  to  pay  to  Mn. 
Bigg  600/.  a  year  for  her  life,  and  af^er  her  death  to  pay  it  to  the  plaintift 
Mrs.  Bisrg  died  in  the  year  1812,  and  the  plaintiff  claims  the  arrears  from  that 
time.  The  defendants  have  pleaded  several  pleas  :  ^rsT,  they  deny  the  ezeca- 
tion  of  the  deed  by  Mr.  Rundell ;  but  that  is  proved.  The  next  two  pleas  stale, 
that,  in  consideration  of  Mr.  Rundell  giving  Mr.  Bigg  a  share  in  his  busioeiB, 
he  agreed  to  give  up  the  deed.  This  is  denied  in  the  replication  ;  and  there  it 
no  proof  of  it  attempted ;  and  it  is  clear  that  there  was  no  such  agreement  at 
that  time.  These  ploas,  then,  go  on  to  charge  fraud.  The  next  plea  states, 
that  the  profits  of  Mr.  Bigg's  share  of  the  business  were  to  go  in  satisfaction  of 
the  deed  ;  but  this  is  not  proved.  The  two  next  pleas  of  payment  are  abas- 
doned.  The  next  is  a  release  by  deed.  There  is  also  a  plea  of  set-off,  but  that 
is  not  material,  becnuse  the  bonds  to  be  set  off  are  only  payable  a  year  after 
notice ;  and  no  notice  is  proved  to  have  been  given.  And  the  defendants  pot 
their  case  on  this ;  that  on  the  admission  of  Mr.  Bigg  into  partnership  in  tbe 
year  1810,  he  executed  a  release  of  this  annuity  ;  but  it  ^should  be  rrooU  p^g 
lected,  that  he  gave  a  bond  for  the  share  he  had  ;  and  we  must  not  forget  *> 
that  Mr.  Rundell  was  a  very  o^reful  man  ;  and  you  will  have  to  ask  yourselvWi 
whether  he  would  not  have  carefully  kept  a  deed  of  such  importance.    The 
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great  topic  used  ika  tlie  ie&mee  is  the  paymeqt  of  ioterecit  by  Mr.  Bigg  to  Mr. 
Kttodeili,  withoat  his  setting  off  the  annuity.  That  this  was  the  fact  is  proved 
by  Mr.  fiigg*s  letters,  and  by  the  account ;  and  you  are  therefore  to  consider 
irli3ther  thifi  oooviooes  ycMi  that  the  annuity  was  released  ;  and  in  doing  so,  you 
arait  look  at  the  situation  of  the  parties.  They  were  not  indiflbrcnt  peretons ; 
they  were  uncle  and  nephew,  tlie  latter  having  a  large  family,  and  great  ex- 
pectations from  the  fonner,  and  the  annuity  being  not  one  for  which  money  had 
beea  paid,  but  one  which  was  a  mere  voluntary  gift.  The  uncle  is  proved  to  he 
a  man  iar  advanced  in  years,  and  very  attentive  to  his  pecuniary  concerns ; 
•ad  we  see,  and  indeed  it  is  in  human  nature,  that  as  men  advance  in  years, 
and  go  on  accumulating  wealth,  they  have  an  increased  desire  to  grasp  at,  and 
aocutoulate  move.  You  will  therelbre  say,  wliether  you  think  that  the  forbearance 
eftbe  plaintiir  to  claim  this  annuity  was  on  aooount  of  his  having  executed  some 
deed  of  release,  which  cannot  be  found ;  or  whetlier  you  will  attribute  it  to  this, 
that  having  great  expectations  from  his  uncle,  and  having  also  that  due  regard 
to  bis  own  interest,  and  that  of  his  family,  which  every  roan  ought  to  have,  he 
cbosc  re^larly  to  pay  the  interest  on  his  own  bond,  which  his  uncle  exacted  as 
matier  of  business,  and  yet  forbore  to  mention  the  annuity,  as  it  might  induce 
fais  displeasure  by  lessening  the  sum  that  his  uncle  had  to  receive  of  him.  If 
you  find  a  verdict  for  the  defendants,  you  must  be  satisfied,  that  there*  is  fair 
^nmad  4o  soppoae,  that  at  some  particular  period  a  release  of  this  annuity  was 
really  executed  by  Mr.  Bigg ;  and  if  you  are  not  so  satisfied,  the  plaintiff  is 
entitled  to  recover. 

Verdict  lor  the  plaintiff.— ^Damages,  8850/. 
^501     ^Scarieti^  A.  6.,  and  Ingham^  for  the  plaintiff. 
^     Brougham  and  Tbmlinson^  for  the  defendant. 

[Attomies— iu^inC,  and  Amory  ^  C] 


In  the  case  of  Bead  ▼.  Brookwtan,  3  T.  R.  151,  it  was  held,  that  a  deed  may  be  pleaded  as 
"lost  by  time  and  accident,'*  without  making  profert  of  it ;  but  in  the  case  of  Hendy  v.  Stephen" 
CM,  10  Ea.  55,  a  jostification  in  treapaM  waa  pleaded,  which,  after  atating  that  the  defendant 
was  poaaeased  of  a  right  of  common  under  a  grant,  proceeded  aaibllowa:  **  which  deed  isaince 
loac  or  deatroyed  by  accident  and  length  of  time,  and  therefore  cannot  be  brought  into  Court 
hare,  and  the  dale  thereof  is,  and  the  particular  |>artie8  thereto  are,  for  that  reason,  wholly  uii- 
Inowa  to  the  aaid  defendant :"  the  Court  held  thia  bad,  aa  being  much  too  looae  in  the  deacrip- 
tioaoftbedeed. 

Aa  to  fTteummg  payaiMf  of  mtneti  to  aatiafy  a  bond  af^er  a  1oii|[  lapae.  of  time,  T>ord  JIfaiu- 
fdd  aaid(l  h\u,  43t),  that  there  waa  ho  direct  and'  expreaa  liinitatiori  of  time,  when  a  bond 
ahoold  t>e  suppoaed  to  be  aatiafied ;  the  general  time  waa  commonly  taken  to  be  about  twenty 
years,  but  he  had  known  Lord  Raymendlevf^  it  to  a  iury  upon  18  years ;  and  in  ifae  Wintku- 
tescaosea,  4  Burr.  1963,  his  Lordship  aoys,  that  bonda  which  have  lain  dormant,  ahall  be  aup- 
poaedio  he  aatiaBad  after  twanty  yaara.  However,  in  the  caae  of  Wtlden  v.  Dams,  cited  I  T. 
IL  271,  hia  Lordship  held  a  lapae  of  oiffhteen  yeara  aaiBcient  to  raise  a  preaumatioo  of  payment ; 
aad  ia  the  eaae  of  OfweU  y.  Jjegk^  la.  272,  we  6iid  that  the  aame  learned  juage  aaid  that  there 
was  t  dtadnctioii  between  length  of  tinn  «a  «  bar,  and  where  it  waa  only  eeSeaoe  of  it.  The 
fanner  waa  poaitive,  the  latter  only  preaumptioa ;  and  he  believed,  that,  in  the  caae  of  a  bond, 
•no  po«tive  time  had  been  ezpreasly  laid  down  by  the  Court,  that  it  might  be  eighteen -or  nine- 
taanyeara.  However,  in  the  aame  caae,  Biilfer,  J.,  aaya,  "1  have  alwaya  been  of  opinion,  that 
ea  lesf  (taw  than  twemiff  meate  could,  mf  itedf^  forai  apraanmption  that  a  bond  had  been  paid. 
For  even  with  regard  to  the  rule  of  twenty  veara,  where  no  demand  haa  been  made  during 
that  time,  that  ia  only  a  circumstance  for  the  Jur^  to  found  a  preauniption  upon,  and  ia  in 
itaalf  ne  legal  bar.  In  thoae  eaaea,  where  aatiafaction  of  a  bond  haa  been  preaumed  within  a 
icM  periedf  raome  efAar  eoirfmea  haa  been  given  in  favoar  of 'aach  a  preawnption ;  auch  aa  hmvmg 
**^^^ed  an  aeoatant  in  the  intermediate  time,  without  any  notice  having  been  taken  of  auch  a 
demand.  In  the  caae  of  HeikerBhell  v.  Bows,  Mod.  Ca.  22,  Lord  ffoli  aaya,  "  if  a  bond  be  of 
tweaiy  years'  8tandiD|f,  and  no  demand  proved,  or  goadtaueeef  m  long  fvihearanee  shown,  I 
«^^  shall  intend  it  paid  on  aolvil  ad  diem,**  Aa  this  ia  matter  uH  ^ptemvattpiwik  for  the  lory, 
like  all  other  meaamptionat  it  may  be  rebutted  by  evidence.  (1  Cowp.109).  In  the  case  o ' 
OdeM  V.  Budd,  1  Camp.  27,  Lord  Bttenharough  says.  **  after  a  lapse  of  tarenty  yeara,  a  bond 
will  be  pfeanmed  to  be  8atiafied,.bot  thefe  muat  be  either  e  lapeeof  twenty  yeare,  or  a  leat  tana, 
tawfled  with  emme  dnmwutamee  to  atrengthen  the  preauinption.  Here,  if  it  had  been  psoved  that 
tie  fHUtiea  had  accounted  together  after  the  money  became  payable,  it  might  have  been  infiBrred 
that  it  waa  incloded  in  the  aettlement ;  but  aa  there  is  no  evioence  of  thia,  and  as  twenty  vean 
have  not  elapaed  aince  the  bond  waa  forfeited,. it  cannot  be  considered  aa  diachai:ged.**  1  haat 
w#«e  aRMtly  deeided  on  the  plea  af  eehrit  ad  diem  ;  bat  if  there  waa  a  payment  of  interaf 

2^ 
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after  the  day.  and  thia  waa  followed  by  •  lone  lapae  of  time,  .the  plee  ofuimt  ad  diem  woald  to 
improper,  aiid  ihe  plaintifr  would  recover.  1  be  proper  ptea,  under  tfaoee  circumetancea,  wvald 
be  tudvit  post  diem.  To  rebut  the  presumption  of  payment  at  tbe  day,  an  indoraeroent  of  a 
payment  of  intereat  in  the  handwriiine  of  the  obligee,  is  evidence,  if  it  be  abown  by  other  eti* 
denco,  that  such  indorsement  waa  made  within  the  twenty  yeara,  and  therelbre  at  a  time  wfaea 
it  was  against  hia  intereat  to  make  it ;  but  if  it  be  not  shown  that  it  waa  made  at  anek  a  time, 
it  is  not  evidence.  SearU  v.  Lord  Barringtoni  2  8tr.  826 ;  and  this  case  has  been  repeatedly 
acted  upon.  It  should  be  obaerved,  that  the  fore^oine  cases  relate  to  the  pajment  of  mooey 
doe  on  a  bond ;  but  we  have  not  found  any-caae.  m  which,  from  mere  lapae  oTtime,  tbe  exece- 
tk>n  of  a  release  waa  presumed.  In  the  caeeof  i?eei2  v.  Brookman,  (3  T.  R.  158),  AMhkmrgl,  J., 
aaya,  that  **  where  a  man*s  deeds  and  muniments  are  lost  by  fire,  profert  of  tbe  deed  pleaded 
may  be  dispensed  with.  The  case  of  fire  is  only  put  by  way  of  inatance ;  for  if  the  deed  be 
deatroyed  by  any  other  accident,  it  falia  witbio  tlie  aame  reason  ;  and  that  brini^a  it  to  a  matter 
of  fact  before  the  Jury,  irAeCAer  tktre  be  or  he  tud  Mufficient  evidence  that  the  deed  did  exist."  And 
in  the  case  of  Hendy  v.  Stepkeneon^  (10  Ea.  60),  Lord  EUenborough  saya.  "  I  recollect  an  in- 
atance within  my  own  experience,  where,  in  an  action  on  the  Northern  Circuit,  tonchine  a 
water  oourae,  a  grant  waa  pleaded  upon  preaumption  of  ita  eziatence,  though  it  oonld  not  then 
be  found  ;  but  it  waa  thought  neceaaary  to  state  tbe  auppoaed  nameaof  the  grantor  and  grantee, 
and  the  time,  of  all  loAtdk  the  party  gave  probable  evidence.** 

In  the  caae  of  Doed.  Feuwtdt  v.  Meed^  5  B.  &  A.  232,  where  it  appeared,  that  tbe  defeodsnt*e 
ancestor  was  let  into  tbe  posseaaion  of  lands  in  1752,  he  being  a  creditor,  who  had  obtained 
a  judgment  against  tbe  then  owner  of  the  land,  and  that  the  defendant'a  family  had  oontinued 
in  possession  ever  since  ; — ^the  Court  held,  that  the  original  possession  not  having  been  taken 
under  any  conveyance,  the  length  of  poaseaaion  waa  only  ftrimd  facie  evidence  from  which  s 
Jury  might  infer  a  aubaequent  conveyance ;  but  that  that  might  be  rebutted,  and  that  the  Jory 
*must  iiqt  presume  such  conveyance  from  length  of  poaaeaaion,  unlesa  they  were  aatis-  ^m 
fied  that  it  had  actually  been  executed.  ^ 

Aa  to  presuming  a  grant  horn  the  Crown,  aee  the  caae  of  The  Mayor  of  Hull  t.  Hamtr, 
Cowp.  103.  Aa  to  prcauming  the  exiinguiahment  of  a  quit  rent,  aee  Eldridge  v.  Knott,  IJ. 
S14.  That  twenty  yeora'  uninterrupted  enjoyment  of  windowa  looking  over  another*a  landf, 
ia,  if  unrebuited,  sufficient  ground  to  presume  a  licence,  was  held,  in  the  case  of  Cross  v.  Lewii, 
4  D.  &  R.  234.  Aa  to  preauming  the  surrender,  of  attendant  terma,  aee  the  caaeaof  Doed. 
Burden  V.  Wright,  2  B.  &  A.  710 ;  Doe  d.  Bulland  t.  HUdar,  Id.  782 ;  and  BarOtU  v.  IWaef . 
ante,  Vol.  l,p.  522. 


REX  V.  GILKES  et  a1.     Lee.  7. 

On  an  indictment  againat  the  atewnrds,  d&c.of  a  benefit  aociety  for  disobeying  an  order  of  tuo 
justices,  commanding  them  to  ro-admit  A.  B.  to  be  a  member  of  that  society,  it  ia  no  defeoee, 
that  A.  B.  was  a  peraon,  who,  by  the  ruleaof  the  aociety,  waa  ineligible  to  be  a  member  of 
it.  aa  that  waa  matter  of  defence  before  the  juaticea ;  and  if  it  he  proved  that  the  order  w« 
aerved  on  one  of  the  defendanta,  and  that  tbe  others,  when  A.  B.  appUed  to  be  re*admilied, 
said,  that  thev  would  not  admit  him,  and  did  not  care  for  tlie  juaticea'  order;  thatiaine* 
aiuiptive  evidence  of  a  aervioe  of  the  order  upon  them. 

Indictxbnt  for  disobeying  the  order  of  two  Justices  to  re-adroit  George 
Spurging  to  be  a  member  of  a  Benefit  Society.  The  first  count  stated,  that 
heretofore,  to  wit,  on  the  21st  day  of  March,  in  the  8th  Geo.  4,  at  tbe  Police 
Office,  Worship  street,  in  the  parish  of  St.  Leonard,  Shoreditch,  in  tbe  county 
of  Middlesex,  Samuel  Twy ford,  and  William  Bennett,  Esqra.,  two  of  tbe  Jiistioei 
of  our  said  lord  tbe  King,  assigned  to  keep  tbe  peace  of  our  said  lord  the  king 
in  and  for  tbe  county  aforesaid,  and  also  to  bear  and  determine  divers  felooieSt 
trespasses  and  misdemeanours  committed  in  tbe  same  county,  did,  in  due  fonn 
of  law,  make  a  certain  order  under  their  bands  and  seals,  which  said  order  was 
as  follows:  [It  here  set  out  tbe  ordei;  t^r6a/m,  which  recited  that  George  Spur- 
ging was  a  member  of  tbe  Alfred  Union  Benefit  Society ;  and  commanded  the 
president  and  members,  immediately  on  sight  thereff^  to  restore  and  re-admit 
tbe  said  George  Spurging  to  be  a  member  of  tbe  said  society],  of  which  said 
order  the  said  William  Gilkes,  S,  W.,  R.  C,  G.  B„  J.  K.,  nnd  J.  M.  afterwanb, 
to  wit,  on  the  22d  day  of  March  in  the  year  aforesaid,  in  tbe  parish  afore-  r^^ 
said,  in  *tbe  county  aforesaid,  there  had  due  notice  (a).    Nevertheless  the  ^ 

(«l  It  may  be  worthy  of  conmderation,  whether  thia  indictment  ia  gnod.    The  order  ii^  •• 
MBiit     upon  aight."    The  indictment  only  atatea,  that  they  had  **  due  ooUca"  of  it. 
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said  William  Gilket,  late  of  the  pariah  aforesaid,  in  the  county  aforesaid,  la* 
bourer,  S.  W.,  late  of  ihe  same,  labourer  (describing  all  the  delendunts),  aller- 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  unlawfully  and  contemptuously  did  neglect  and  refuse,  and 
still  do  neglect  and  refuse,  to  restore  aud  re*admit  the  said  George  Spurging  to 
he  a  member  of  the  said  society,  as  by  the  said  order  the  said  William  Gilkes, 
S.  W.,  R.  C,  G.  B.,  J.  H.,  and  J,  M.,  were  required  to  do,  in  contempt  of  our 
said  lord  the  king  and  his  laws,  to  the  evil  example  of  all  others  in  the  like  case 
ofiending,  and  against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
The  tecond  count  stated  the  substance  of  tlie  order,  but  did  not  set  it  out.  Plea 
—Not  guilty. 

A  witness  proved,  that  he  saw  the  order  signed  by  the  Justices. 

Reofier,  for  the  defendants,  objected,  that,  before  it  was  read,  it  must  be 
proved,  that  the  rules  and  regulations  of  the  society  had  been  duly  enrolled  at 
the  Quarter  Sessions ;  as,  without  that,  the  Justices  had  no  jurisdiction. 

Lord  Tbivtbsdbn,  C.  J.  i  shall  not  stop  the  case  on  this  objection;  but  I 
will  give  you  leave  to  move  to  enter  a  verdict  for  the  defendants  (a). 

The  Justices*  order  was  road ;  and  it  stated,  inter  alia^  that  the  rules  and 
relations  were  duly  enrolled. 

The  prosecutor  proved,  that  he  served  the  order  on  Sylvanus  Ward,  one  of 
*541  ^^  defendants,  by  giving  him  a  ^duplicate  of  it,  signed  by  the  Justices ; 
-*  and  that  some  days  aHer  that  he  went  to  the  club-room,  and  saw  all  the 
other  defendants,  and  asked  I  hem  to  re-admit  him  in  pursuance  of  the  order ; 
when  two  of  them  said,  that  he  should  not  be  re-admitted,  and  that  they  did  not 
care  Hsr  the  magistrates*  order;  and  that  to  this  all  the  members  present  ex- 
pressed their  assent. 

Reader  J  for  the  defendants.  I  submit,  that  there  is  no  evidence  of  a  service 
00  any  of  the  defendants  except  Ward. 

Lord  Tbktbrdbn,  C.  J.  1  think  there  is  presumptive  evidence  against  the 
whole  of  the  defendants ;  for  when  the  party  goes  to  be  re-admitted,  they  say 
they  do  not  care  for  the  order,  and  will  not  obey  it. 

Reader,  My  Lord,  I  am  in  a  condition  to  show,  that  at  the  time  when 
Spurging  was  excluded  from  the  society,  he  had  done  that  which,  by  the  rules 
of  the  society,  justified  the  other  members  in  expelling  him. 

Lord  Tbntbrdbn,  C.  J.  That  was  your  defence  before  the  magistrates.; 
and  I  cannot  try  the  merits  of  the  order  here.  The  Legislature  evidently  meant, 
that  the  parties  should  have  speedy  and  summary  justice  before  the  magistrates: 
however,  you  shall  have  the  benefit  of  the  question,  whether  it  is  necessary  to 
prove  the  rules  enrolled. 

Verdict — Guilty.  • 

SoarleU^  A.  G.,  and  Platt^  for  the  prosecution. 

Reader^  and  Adolpkus^  for  the  defendants. 

[Attorniea,  ,  and  P.  Leigh.'\ 


In  the  ensuing  Term,  AdolphuB  moved  in  pursuance  of  the  leave  givent  and 
the  Court  granted  a  rule  Nui  on  that  point  only. 

[•)  Sea  the  stat.  39  Geo.  3,  e.  64,  and  the  esses  of  J2i«  v.  Airt  and  CMtr  l^€«^«l•M•f  %  T. 
K.  tf6;  tod  Her  V.  Haiiart,  6  T.  R.  963. 


A4B  Bishop  v.  Chambre.  M.  T.  1837.  ['SS 

♦BISHOP,  Surviving  Partner,  v.  CHAMBRE.    Dec.  8. 

In  an  action  on  a  note,  if  it  appear  on  the  inspection  of  the  note,  that  itliaa  t>een  alteredt  it 

lieaon  the  phtintiifto  ahow  that  the  alteration  took  piace  niider  auoh  cireemBian<-ea  as  will 

entitle  him  to  recover. 
Whether  a  uonveraation  between  the  defendants  and  one  of  the  witnesaea,  ie  aofficwnt  i« 

entitle  the  plaintiff  to  recover,  on  the  account  8tatod«  is  a  queatioo  for  the  Court,  and  not  far 

^e  Jurjr. 

AmrxpnT  by  the  plaintifl^  at  surviving  fw^T^eefOfa  promissory  note  fiar  ML, 
■dated  27th  May^  1814^  payable  six  weeks  aHer  date,  and  made  by  the  defendant 
in  favour  of  the  plaintiff  and  his  two  deceased  partners.  There  wereoouaUin 
the  declaration,  stating  promises  to  the  three  partners,  and  also  anotber  set  of 
counts  stating  a  promise  to  the  plaintiir,  as  surviving  partner.  Plea»— -First, 
General  issue ;  Second,  the  statute  of  Umitations ;  Third,  infancy.  Replica- 
tion— That  the  promise  was  witbia  six  years;  and  that  the  defendant  bad  pro- 
mised since  be  came  of  age.  The  note  was  prodnced,  and  a  witness  named 
Beswick,  stated,  that  in  the  month  of  April,  1827,  he  called  oo  the  defendant 
and  showed  him  the  note,  when  the  defendant  aaid,  *^  I  know  I  owe  Mr.  Bishop 
money,  I  wish  you  had  applied  sooner ;  is  this  my  handwriting  1'*  and  Mr.  Bes- 
wick replied,  ^*  it  is  ;**  on  which  tbe  defendant  said,  *^  I  write  very  difibrently 
now ;  but  Mr.  Bishop  is  a  very  honourable  roan,  and  I  bave  no  doubt  it  is  all 
correct,  and  I  will  send  the  money." 

Tbe  note  was  in  the  following  form  :— 

May 
•'  St.  Jobn's  Coll.,  Cambridge,  27 

"  X30  :  0  :  0  1814. 

Six  weeks  after  date,  I  premise  to  pay  to  Messrs.  M.  R.  and  W. 
Bishop,  or  order,  thirty  pounds,  for  value  received. 

AxjLsr  CojJir—  *' 


Beyond  the  figures  27,  in  the  date,  was  a  part  of  some  other  letter  or  figure; 
and  a  portion  of  the  paper  on  which  tbe  note  was  written  appeared  to  iiavebeen 
cut  away  close  to  the  iignres  27. 

Lord  Tentbrokn,  C.  J.  Tbe  word  ^  May'*  appears  to  me  to  be  in  a  diftrent 
ink  from  tbe  rest  of  tbe  note,  and  a  portion  of  the  paper  has  been  cut  dEL 

*  Brougham^  for  tbe  defendant.    It  lies  on  tbe  platnttflT  to  explain  away    r^.^ 
any  circumstance  of  suspicion  that  appears  upon  tbe  fece  of  the  tnstru*    '- 
ment.     It  lies  on  tbe  pnrty  producing  k  to  do  that,  and  not  upon  us. 

Lord  Tbnterden,  C.  J.  If  the  note  was  altered  afber  it  got  into  tbe  bands 
of  tbe  plaiatifi^  it  will  require  a  new  stamp. 

Denmanj  C.  S.,  for  the  plaiotiC    T^iere  is  no  evidence  of  any  alteration. 

Lord  Tbntbrdbzv,  C.  J.  The  word  **  May''  is  in  a  di&rent  band,  and  it  is 
clear  that  something  has  been  cut  off;  and  where  a  note  appears  to  bave  under- 
gone alteration,  the  party  aumg  on  it  must  aooonnt  fer  that. 

Denman^  C.  S.     Supposing  the  note  to  bave  been  altered,  yet  as  tbe  defen- 
dant, when  he  saw  it,  was  told  that  the  plaintiff  had  a  claim  on  him  fer  30/., 
and  promised  to  send  the  money,  is  not  tliat  sufficient  on  the  account  stated  t 
'     Lord  Tbntbrdbn,  C.  J.    The  whole  conversation  plainly  refers  to  tbe  note. 

Denman^  C.  S.  I  hope  your  Lordship  will  leave  it  to  the  Jury  to  say, 
vbetber  there  is  not  a  general  admission  ef  a  debt  due  from  tbe  defendant  to 
the  plaintiff? 

Lord  TEifTBRDEN,  C.  J.  I  will  ask  the  Jury  whether  they  think  that  the 
irord  **  May"  is  in  the  same  handwriting  with  tbe  rest  of  tbe  note.  But  the 
efiect  of  the  defendant's  admission,  as  answering  the  plea  of  infancy,  and  tin 
plea  of  the  statute  of  limitations,  is  for  the  Court,  and  not  for  the  Jury. 

Denman^  C.  S.  I  submit  that  the  effect  of  the  promise  sbould  be  left  to  the 
^ury. 
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•Lord  Tbntxbdbn»  C.  J.  I  am  clearly  of  opinioD  that  I  cannot  leave  Uiat  to 
the  Jury. 

Brougham^  for  the  defendant,  addressed  the  Jury  on  the  question  whether 
the  word  **May**  was  added  after  the  note  was  in  the  hands  of  the  plaintifil 

Lord  Tenterdbit,  C.  J.  (In  summing  up  to  the  Jury.)  It  appears  to  me, 
that  the  evidence  in  this  case  is  not  such  as  to  entitle  the  plaintiff  to  recover  on  any 
thing  but  the  note.  In  point  of  law,  if,  after  a  note  is  delivered  to  the  party  who 
ia  to  derive  benefit  from  it,  it  is  altered,  such  note  is  rendered  invalid.  The 
questioo  is,  whether  you  think,  on  inspection  of  the  note,  that  it  was  altered  ader 
it  had  become  a  perfect  instrument  in  the  hands  of  the  plaintiff.  Looking  at  the 
instrument,  it  appears,  that  the  whole  of  it  is  in  one  handwriting,  with  thb 
exception  of  the  word  **  May,*'  which  is  in  a  difibrcnt  hand,  and  written  with 
paler  ink.  The  paper,  too,  is  cut,  and  there  appears  to  be  a  line,  which  wa«  a 
part  of  some  letter  or  figure  cut  ofT.  And  if  you  think  that  these  alterations 
took  place  ailer  the  note  came  into  the  possession  of  tlie  plaintiff,  you  mus<  find 
your  verdict  for  tfie  defendant* 

Verdict  for  the  defendant. 

Lord  Tbktbbdbn,  C.  J.  I  shall  give  the  plaintiff's  counsel  leave  to  move  to 
enter  a  verdict  fc>r  the  plaintiff,  for  such  sum  as  he  is  entitled  to  upob  *iLb  evi- 
dence, if  the  Court  shall  think  that  I  am  wrong  in  my  opinion, 

Dmmatiy  C.  S.,  and  Talfourdy  for  the  plaintiff. 

BrougJtam^  for  the  defendant. 

[Attomies — AhboU^  and  Manning  ^  DJ\ 

8e«  th0  csM  of  Seniane^  v.  Poole,  aiili,  p.  1. 


•r Ai  'BEFORE  LORD  TENTERDEN,  C.  J.,  BAYLET,  HOLROYD»  AND  LITTL& 
™  DALE,  Js.    Jan.  23. 

In  Banc. 

Dtnman^  C.  S.,  now  moved  to  enter  a  verdict  for  the  plaintiff,  in  pursuance 
of  the  leave  given ;  and  submitted  also  that  it  should  have  been  left  to  the  Jury 
lo  say,  not  only  whether  the  note  had  been  altered  after  it  was  signed,  bik 
whether,  if  so,  it  had  been  altered  with  the  consent  of  the  defendant. 

Lord  Tbntbrdbn,  C,  J.  If  the  note  was  ever  giveft  into  the  hands  of  the 
plaintiff  as  a  perfect  instrument,  it  could  not  be  altered  even  with  the  oooseiitof 
•11  the  parties. 

Batlbt,  J.     It  would  require  a  new  stamp. 

The  Court  granted  a  rule  to  show  cause  on  the  question  whether  the  admis- 
non  of  the  defendant  was  sufficient  to  entitle  the  plaintiff  to  recover  on  the 
*^»»unt  stated. 


OLDERSHAW  v.  TREGWELL.  Dec.  8. 
SAME  V.  SAMK 

iXHjf  '•'•''•  ^ill*  *"d*  *f^^'  ^he  action  ia  oommenoed,  another  bill,  accepted  by  the  aania 
^moantof  which  he  ia  the  holder,  ia  diahonoured,  and  he  brine  a  aeoond  action  on  that :  A 
Jwn  It  chambera  would,  on  application  being  made,  direct  Uie  two  actiona  to  be  oonaoli* 

Jhub  were  actions  on  two  bills  of  exchange,  the  one  payable  at  two  monthe 
•od  the  other  at  four  months  after  date. 
Vol.  XIV.— ^7  2  P  • 
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Ader  the  firM  bill  had  been  dishonoured,  the  plaintifT  commenced  an  action  on 
it  bcftirc  the  second  bill  became  due.  On  the  second  bill  becoming  due,  that  was 
also  dishonoured,  and  the  second  action  was  brought  on  that  bill. 

Lord  Tenterden,  C.  J.  These  parties  need  not,  in  this  case,  have  been  at 
the  expense  of  two  trials.  If  an  application  had  been  made  to  a  Judge  at 
chambers,  an  order  might  have  been  obtained  to  conaoUdate  the  actions. 
*i  am  sorry  that  such  an  application  was  not  made,  but  1  cannot  help  r«^g 
it  now.  *- 

Verdicts  for  the  plaintiffs  in  both  actioDS. 

Carringtafif  for  the  plaintiff. 

[XiUmiAeM^^Oidershuw^jun.i  and  NxkJ] 

The  authorities  on  the  subjent  of  oonsolidstioff  actions  will  be  Iband  in  2  Arch.  Pr.  198,  bot 
none  of  tbeni  exactly  resemble  the  present,  as  they  are  all  cases  of  actions  comiuenccd  by  the 
same  plaiiiiifl',  ii^ainst  tbe  same  defendant,  at  the  wme  time.  However,  as  ihe  aaving  of  ezpeme 
is  equallsr  benencikl  to  both  parties,  it  might  be  worth  while  to  consider  whether,  under  nrciiip> 
stances  similar  to  those  of  tne  principal  case,  a  Jadge  at  chambers  would  not  order  a  coDSoii 
dation  at  the  instance  of  the  plaintiff  as  well  as  at  tbe  instance  of  the  deliendanl. 


REX  V.  COPPARD.    Dec.  10. 

On  an  indictment  for  perjury,  in  a  cause  at  JVrirt  Priu»,  it  is  no  yariance  that  the  Nvti  Frius 
record  states  the  trial  to  have  been  on  a  day  difierent  from  that  stated  in  tbe  indictment. 

If  the  indicimeiit  state  the  trial  to  have  been  before  one  of  the  Judges  (who  in  fact  sat  for  tbe 
Lord  Chief  Justice),  and  the  JVut  Priu$  record  state  the  trial  to  nave  been  before  the  Lord 
Chief  Justice ;  gemble,  that  this  is  no  variance. 

If  the  indi<*tment,  in  setMniy  out  the  substance  of  oral  evidence  charged  to  be  faUe,  put  "  Mr" 
for  **  Mutter"  and  "  Mm."  for  **  Migtmtt;"  this  is  no  variance,  though  it  should  appear 
that  the  witness  said  '*  MiMter,"  and  '*  JHufrets/'  and  not  "  Mr."  and  **  Jfrv.** 

Pbrjurt.— The  indictment  stated,  that  at  the  Sittings  of  Nisi  Priu&,  holden 
after  the  Term  of  St.  Michael,  at  Westminster,  to  wit,  in  the  parish  of  St.  Mar- 
garet, within  the  liberty  of  Westminster,  in  the  county  of  Middlesex,  on  the  16th 
day  of  December,  7  Geo.  4,  before  Sir  Joseph  LUthxUde^  knight,  then  and  yet 
being  one  of  his  Majesty^s  Justices  assigned  to  hold  pleas  in  the  Court  of  our  said 
lord  the  king,  before  the*  king  himself,  a  certain  issue,  before  then  duly  joined 
in  the  said  Court,  between  one  John  Smith  and  one  Samuel  Peach,  in  a  certain 
plea  of  trespass  on  the  case  upon  promises,  in  which  the  said  John  Smith  «'as 
the  plaintiff,  and  the  said  Samuel  Peach  was  the  defendant,  came  on  to  hetrifdi 
die.  The  indictment  then  stated  the  f»ath,  and  averred,  that,  on  the  trial  of  that 
isaue,  it  was  material  to  inquire,  ^*  whether,  in  the  beginning  of  the  month  of 
August,  1825,  Amelia,  the  *wife  of  Samuel  Peach,  had  seen  the  said  Law-  r«^Q 
rence  Coppard,  and  one  William  Nelson,  then  being  servants  of  the  said  '- 
John  Smith ;  and  whether  any  conversation  had  then  and  there  passed  between 
the  said  Amelia  Peach  and  the  said  Lawrence  Coppard  and  William  Nelsot),or 
either  of  them,  respecting  the  regilding  of  the  frames  of  certain  pirtures,'*&c.: 
and  went  on  to  state,  that  the  defendant,  on  the  6th  of  December,?  Geo.  4,  with 
force  and  arms,  at,  dsc.  ^*  upon  his  said  oath,  before  the  said  Sir  Joseph  lAttk' 
dalCy  at  and  upon  the  said  trial,  unlawfully,  falsely,  &c.  did  depose,  swear,  &<*• 
amongst  other  things,  in  substance  and  to  the  effect  (bllowing ;  that  is  to  »y^ 
that,  in  August,  1825  (meaning  the  month  of  August,  in  the  year  1835),  \f 
(meaning  himself)  went  to  Mr.  Peach's  house  (meaning  the  house  of  the  said 
Samuel  Peach),  about  some  tea-pnys,  and  that  Mrs,  Peach  (meaning  the  said 
Amelia,  the  wife  of  the  said  Samuel  Peach),  gave  them  (meaning  the  said  Law- 
rence Coppard  and  the  said  William  Nelson)  some  oidera."    The  indictmeot 
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proceeded  to  set  out  the  whole  of  the  evidence  given  by  the  defendant  on  the  trial 
of  the  action,  and  to  assign  perjury  upon  it.     Plea^Not  guilty, 

,  The  Nin  Prius  record  of  the  case  of  Smith  v.  Peach  was  put  in.  The 
fosiea  stated  the  trial  to  have  taken  place  before  the  Right  Hon.  Sir  Charles 
AbboU,  koight. 

ScarleU;  A.  G.,  for  the  defendant.  The  indictment  states  the  trial  to  have 
been  before  Mr,  Juatioe  Liitledaieywad  the  Nisi  Prius  record  states  it  to  have 
boen  befire  your  Lordship.  The  prosecutors  cannot,  by  parol  evidence,  vary 
what  is  B'^ted  in  the  recond. 

Lord  Tbntexdbr,  C.  J.  They  are  not  held  to  the  day  stated  in  the  Nisi 
HU  ^^^*  record  (a).  I  am  told,  that  all  the  ^records  on  the  Circuits  are 
-■  drawn  up  as  before  both  Judges ;  and  yet  it  has  been  held,  that  an  indict* 
ment  for  perjury,  stating  the  oath  to  have  been  taken  on  a  trial  before  one  Judee, 
is  good,  although  tlie  record  of  the  trial  names  both  Vb).  In  London  and  Mid- 
dleiex,  every  disiringas  is  drawn, "  except  the  Chief  Justice  shall  come  ;*'  and 
f  am  Dot  aware,  that,  if  the  trial  is  not  before  me,  the  name  of  either  of  the 
learned  Judges  before  whom  it  may  be,  is  ever  mentioned  in  the  record. 

Scarlett^  A.  G.  If  the  indictment  had  stated,  that  the  trial  was  before  yoqr 
Lordship,  that  would  have  done,  as  the  Nisi  Prius  record  would  have  proved 
that  alle^mtion. 

Lord  Tentbsdbn,  C.  J,  I  shall  not  stop  the  case  on  this  objection ;  but  I 
shall  ^ive  leave  to  enter  a  verdict  for  the  defendant,  if  there  is  any  thing  in  the 
objection. 

A  witness  proved,  that  the  trial  was  before  Mr.  Justice  LiUledale^t  and  that 
the  present  defendant  swore  to  a  conversation  with  Mrs.  Peach  to  the  efiect 
stated  in  the  indictment. 

*621      *Adoiphus^  for  tlie  defendant.     In  the  indictment  in  setting  out  the  evi- 
^  dence  charged  to  be  false,  they  put  "  Jlfr."  for  "  Mister^^  and  ^^Mrs,^^  for 
^^ Mistress f"*^  just  as  if  they  were  setting  out  an  affidavit,  which  is  wrong. 

Lord  Tbntbrden,  C.  J.  But  they  put  innuendos — ^^  meaning  the  said  Sam- 
uel Peach,*'  and  **  meaning  Amelia,  the  wife  of  Samuel  Peach. 

Adofphus^  The  indictment  asserts,  that,  at  the  former  trial,  the  witness  said 
"M.  R.'^  and  "  M.  R.  S.,*'  which  is  disproved,  and  is  contrary  to  the  fact. 

Lord  Tbnterdbn,  C.  J.     I  cannot  read  it  so. 

Adolpkus.  I  remember  in  the  case  of  Rex  v.  Kennett  (c),  that  the  Court 
would  not  read  "  Esq,^^  to  mean  «» Esquire.''^ 

Lord  Tbntebden,  C.  J.  They  do  not  profess  to  set  out  the  tenor,  but  only 
the  substance,  which  I  think  they  have  done. 

Much  evidence  was  given  on  both  sides. 

Verdict — Not  guilty. 

Oumeify  Denman^  C.  S.,  and  Brodrick^  for  the  prosecution. 

Seaonfetf,  Ai  O.,  Adofpkus^  and  KeUy^  for  the  defendant. 

[Attoroies — Carr  ^  jP.,  and  Cbfe.] 

(«)  See  the  casee  of  Sejs  y.  Aytett,  1 T.  R.  69 ;  Pope  v.  Fo$ter,  4  T.  R.  590 ;  Fundi  v.  Jtfor- 
■mora,  9  East,  157;  Woodford  r,  Askley.  11  East,  508;  and  Bex  y.  Hueks,  1  Stark.  521. 

fl)  In  the  rase  of  Bex  y.  Alford,  1  Leach,  179,  the  prisoner  was  indicted  for  pcrjaiy,  and  the 
(rial  00  which  the  oath  was  a^miniatered  was  stated  to  he  before  the  Hon.  Edward  JvUUe  (the 
Jadge  who  actnallv  tried  the  case).  When  the  Nvi  Priue  record  was  prodoced,  it  stated  (as 
iHoal)  that  the  trial  was  before  both  the  Judges.  It  was  doubted  whether  this  sapporied  the 
>lie^tion  in  the  indictment ;  bnt,  on  the  point  being  reserved  for  the  twelve  Judges,  the  coiy- 
vjction  wss  held  right.  In  the  ease  of  Bex  v.  Emden^  9  East,  437,  the  Cowrt  held,  that  the 
plsoe  mentioned  in  the  jurat  of  an  affidavit  is  not  conclusive  as  to  the  place  at  which  it  was 
■vnrn ;  and  that,  on  an  indictment  for  perjury  in  Middlesex,  if  the  jurat  stated  it  to  be  awom 
in  Tendon,  the  prosecutor  might  go  into  evidence  to  show  that  it  wss  sworn  in  London ;  and 
the  Court  also  held  that  the  jurat  was  not  a  necessary  part  of  the  affidavit  to  be  set  forth  in  the 
indictment ;  and,  therefore,  it  was  not  necessary  to  set  out  the  jurat,  which  stated  a  aweanag 
faL—daa,  WH^ikmt tfavanakby  aa avemient  that  the  defendant  waa,  in  fact,  awom  id  Mid- 
^fcarx*  and  aaraa,! 

(OMS. 
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•BIRKETT  V.  CROZIER.    Dee.  11. 

« 

TIm  Jvry,  who  are  mmmoned  by  the  •heriff  to  make  the  preaentment  before 
of  Sewera,  ahould  come  from  the  body  of  the  county,  and  not  from  the  diairict  ovn  whiciL 
the  Commiaaionera  have  jurisdiction  ;  and  where  the  precept  to  the  Sheriff  ^aa  to  tttmmoa 
"  good  and  lawful  men  of  your  county,  and  retident  within  the  Tower  HamlelB"  that  being 
the  diatrict  over  which  the  Commiaaionera  had  juriadiction :  It  waa  held  bad;  and  a  pre- 
aentment made  by  that  Jury  and  all  the  aubaequent  proceedinga  founded  on  it,  decbred  to 
be  void. 

Trbspam. — The  Jlrst  count  of  the  declaration  was  for  breaking  and  enter- 
ing the  plaintifPs  house,  and  carrying  away  his  goods;  Second  coant, 
for  taking  the  goods  only.  Pleas — Firstj  Greneral  issue ;  Sscond,  to  the 
first  count  of  the  declaration,  that  the  supposed  trespasses  in  the  first  couot 
mentioned,  were  committed  under  the  authority  of  the  Commissioners  of  Sewers 
for  the  Tower  Hamlets,  for  a  lot  or  tax  assessed  on  the  plaintifr(a) ;  Tkird,  a 
^'similar  plea  to  the  second  count.     Replication — 2)e  injuria.  pgi 

Tiftdal^  S.  G.,  for  the  plaintiff*,  opened,  that  the  plaintiff  was  possessed  ^ 
of  a  house  at  Hackney;  that  the  defendant  acted  under  the  Commissioners  of 
Sewers  for  the  Tower  Hamlets,  in  which  the  parish  of  St.  John  at  HackDey  is 
situated;  and  that  the  plaintifTs  house  was  thirty-five  feet  above  the  level  of  the 
highest  tide,  and  nine  feet  above  the  highest  flood  ever  known  ;  and  he  therefore 

'  contended,  that  the  plaintiff  was  not  liable  to  the  sewer-rate,  as  he  had  neither 
received  benefit,  nor  was  protected  from  damage  by  means  of  the  sewers.  He 
further  statctl  that  it  would  appear  that  the  plaintiff  had  no  use  of  the  aewers 
for  the  running  off  of  the  refuse  water  of  his  house,  as  it  would  be  proved  thai 
he  had  a  cess-pool  on  his  own  premises ;  and  he  further  objected,  that  the  Com- 

'  missioners  had  assessed  the  whole  district  of  the  Tower  Hamlets  under  one 
general  rate,  which  had  never  been  done  antecedent  to  the  year  1825«  and  that  the 
parish  of  Hackney  had  not  been  assessed  at  all  to  the  sewers,  prior  to  the  year 

'  1770 ;  and  that  from  the  time  of  the  earliest  Tower  Hamlets  Commissioo,  that 
district  had  been  divided  into  several  distinct  levels :  the  Hackney  Level,  the 

'  Limehouse  Level,  and  others;  and  they  had  been  separately  assessed,  which  was 
the  only  fair  way;  as  it  was  most  unjust,  in  the  present  mode,  that  the  parish 
of  St.  John  at  Huckney,  receiving  little  benefit  from  the  sewers,  should  pa?  ai 
the  same  rate  as  the  parish  of  St.  Anne,  Limehouse,  which  received  lofinitel j 
more  benefit. 
The  trespass  was  admitted. 

(a)  Aa  there  is  no  precedent  for  a  plea  of  thia  kind  in  any  of  the  publiahed  collectkms,  the 
form  of  it  may  be  conaidered  acceptable.    It  waa  aa  followa :— • 

**  And  for  a  further  plea  in  this  behalf,  aa  to  breaking  and  entering  the  aaid  dweDing  boose, 
and  aa  to  the  aeizing  and  takins  the  gooda  and  ohat*ela,  (to  wit),  one  aet  of  crueta  ana  friin«. 
one  hearth-rug,  one  fender,  and  one  aet  of  fire-irona  there  found,  and  carrying  away  the  nine, 
and  converting  and  diapoaine  thereof  to  hia  own  uae,  aa  in  the  iirat  count  of  the  above  deelart- 
tion  is  mentioiied,  he  the  aaid  defendant,  by  leave  of  the  Court  here  for  that  purpose  had  and  ob- 
taiiied.  according  to  the  form  of  the  atatute  in  auch  caae  made  and  provided,  aaya,  that  the  nid 

?>l&intifrought  not  to  have  or  maintain  hia  aforeaaid  action  a^ainat  him,  because  he  says,  that 
he  aaid  euppoaed  treapaaaea  were  committed  bv  him,  the  aaid  defendant,  by  the  authority  of 
a  certain  oommiaaion  ofaewera  for  the  Tower  Ilamleta,  (excluding  St.  Caiharine'a  and  Black- 
wall  Marsh)  for  a  lot  or  tax  aaaesaed  upon  the  aaid  plaintiff  by  the  aaid  commiaaion,  according  to 
the  purport,  tenor,  and  effect  of  a  certain  act  of  Parliament  made  in  the  23d  year  of  the^reifv 
of  our  late  aovereisn  lord  king  Henry  the  Eighth ;  and  thia  he  the  aaid  defendant  it  ready  to 
verify.;  and  therefore  he  prays  judgment,  if  the  aaid  plaintiff  ought  to  have  or  maintain  his 
aforeaaid  action  thereof  againat  him.  , 

By  the  atatute  23  Hen.  6,  c.  5,  a.  12,  if  the  iaaue  be  found  for  the  defendant,  or  the  pliintifi 
ia  nonauited,  Ijie  defendant  is  entitled  to  treble  damagea,  to  be  aaaesaed  by  the  same  Jury  «^ 
try  the  cauae.  However,  in  the  caae  of  Warren  v.  x)»,  f»otf,  p.  71,  Lord  EUenborvugk  hm, 
that,  to  entitle  the  defenaant  to  such  damagea,  he  must  pray  them  on  the  record.  It  therefore 
aeema,  that  for  a  defendant  to  obtain  the  aaseaament  of  auch  damagea,  hia  plea  should,  alter 
the  conclusion  of  it,  aa  it  atands  at  preaent,  go  on,  **  and  further  prays  his  treble  damagea.  by 
reason  of  his  wrongful  vezatfon  in  this  liehalf  accordfaig  to  the  form  of  the  atatute  m  auch  ema 
made  and  provided."  . 
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,_,      Scarlett^  A.  G.,  for  the  defendant.     If  the  parish  of  St.  *John  at  Hack- 
^  any  ia  aggrieved  by  the  present  Commission  of  Sewers,  they  might  petition 
the  Crown  for  a  separate  Commission  for  the  Sewers  of  their  own  parish  ;  but 
at  present  they  are  within  the  jurisdiction  of  the  Commissioners  of  the  Tower 
Hamletk ;  now  it  is  the  duty  of  the  Commissioners  to  keep  the  sewers  in  order; 
and  they  have  a  Jury  impannelled  to  make  presentments  of  those  persons  who 
are,  or  may  be,  benefited  by  the  sewers.     The  Jury  having  presented  this,  their 
preseotineat  is  made  public  ;  and  the  law  gives  each  person,  who  considers  him- 
self aggrieved,  a  liberty  to  traverse  such  presentment  before  the  Commissioners; 
aod  a  new  Jury  may  be  called  together  to  try  the  goodness  of  the  presentment; 
i>ut  if,  after  public  notice,  no  one  comes  in  to  question  it,  the  Commissioners 
must  consider  that  the  presentment  is  acquiesced  in;  and  they  are  bound  to 
make  an  asses«iment  of  so  much  in  the  pound  equally,  on  all  those  returned  in 
the  presentment.     They  cannot  say  how  much  one  is  benefited  more  than 
another.    They  must  make  an  equal  pound- rate  upon  their  whole  district.   Take 
itf  that  tiie  parish  of  Hackney  is  benefited  to  only  a  certain  degree  by  these 
sewers,  still,  if  it  is  benefited  at  all^  the  proportion  of  the  rate  to  be  paid  by  that 
parish  is  not  to  be  regulated  by  a  comparison  of  benefits  as  between  them  and 
other  parishes,  but  there  must  be  an  equal  pound- rate  (or  the  whole  district,  for 
which  the  Commissioners  .have  jurisdiction.     If  a  party  has  no  benefit,  the  Jury 
ought  not  to  return  him  at  ail ;  but  if  the  Jury  present,  that  he  maf/  derive 
heoefkt^  he  is  made  liable;  and  if  he  is  wrongfully  presented  by  thrm,  he  ought  to 
traverse.     If  an  act  of  Parliament  points  out  a  mode  of  proceeding,  the  party 
canixK  take  a  difierent  mode ;  and  here  the  act  of  Parliament  directs  a  Jury  to 
be  impannelled,  to  say  who  is  liable,  and  then  gives  abundant  opportunity  to 
any  party  injured  to  traverse  their  presentment.     Now,  if  a  party  may  lie  by, 
and  say  that  the  Commissioners  and  collectors  are  liable  to  actions  of  trespass, 
*661  '"^'^'y  because  they  act  as  they  are  bound  to  do,  and  enforce  a  ^present- 
-'  ment  that  nobody  denies  or  questions,  the  greatest  inconvenience  would 
ensue ;  and  I  submit,  that  if  a  party  neglects  to  traverse  a  presentment,  he  can 
take  no  objection  to  it  afterwards.     In  the  case  of  Warren  v.  Dix  (a),  Lord 
Ellenborough  thought,  that  where  the  party  lay  by  and  did  not  traverse  the 
preseotment,  he  could  not  question  it  on  the  trial  of  an  action  like  the  present. 
it  will  be  proved,  that  the  pluintifT's  attorney  was  furnished  with  a  copy  of  the 
presentment ;  and  he  was  therefore  bound  either  to  traverse  or  acquiesce.     But 
as  I  have  no  right  to  presume  what  is  my  Lord's  opinion  on  this  point,  I  shall 
proceed  to  justify  the  conduct  of  the  Commissioners.  It  is  objected,  that  formerly 
>ho  Commissioners  divided  the  Tower  Hamlets  into  smaller  districts,  called 
lievels,  making  a  separate  rate  (or  each.     But  this  was  considered  irregular; 
nod  the  late  Sir  F.  Cribbs  advised,  that  the  Commissioners  could  onlv  make  one 
t^neral  rate  for  the  whole  of  the  Tower  Hamlets;  and  they  have  followed  that 
advice,  which  I  now  have  to  contend,  was  their  correct  course.     Indeed,  if  they 
were  to  go  into  a  comparison  of  benefits,  there  ought  to  be  a  separate  rate  for 
'-*very  st^reet  or  every  house,  as  each  street,  or  even  each  house,  might  receive 
Iv'ncfit  in  a  degree  different  from  the  others.     I   therefore  submit,  that  there 
must  be  one  general  rate  over  the  whole  district,  subject  to  the  finding  of  the 
Jury  who  make  the  presentment ;  and  if  it  is  found,  that  a  party  is  benefited  at 
•ill,  he  must  pay  in  the  same  proportion  as  the  rest.     It  is  said  that  the  plaintifT 
Ha<i  no  communication  with  our  sewer,  and  that  he  has  a  cess-pool ;  but  still  it 
will  be  shown  that  that  cess-pool  percolates  into  our  sewer;  and  besides  that, 
<^very  shower  of  rain  that  comes  on  the  roof  of  the  plaintifTs  house,  runs  ofT 
down  his  lawn,  and  into  drains  communicating  with  our  sewer.     In  the  case 
of  SUffford  V.  Hamsion^  tried  before  Lord  Chief  Justice  Dallas^  it  appeared 
^671  ^^^  ^^^  party's  refuse* water  went  *into  a  pond  ;  but,  as  it  was  also  proved, 
-*  that,  when  the  pond  overflowed,  the  surplus  water  went  into  the  sewers, 

(")  This  case  ii  not  in  print.    We  have  been  favoured  with  •  note  of  it,  which  see  Mta, 
f.  71. 
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the  party  was  held  liable  to  the  aewer-rate.  If  a  new  sewer  w  oomtnicted, 
benefiting  but  a  few,  those  few  alone  are  liable  to  pay  (or  the  oonstnictiii^,oi'it; 
but  if,  when  constructed,  all  may  open  drains  into  it,  it  is  for  the  Jury  itieu  to 
say,  not  only  who  are  benefited,  but  who  ma/y  be  so.  1  shall  therefore*  cuiiteod, 
that  as  this  rate  was  made  under  the  presentment  of  a  Jury,  wlr^'<i  i^i  not 
traversed,  that  alone  is  an  answer  to  tlie  action  ;  but  if  that  ithould  wa  c^olear, 
I  shall  submit,  that  there  can  be  no  separate  rate  for  the  parish  of  ly^  Joiio  at 
Hackney,  distinct  from  the  rest  of  the  Tower  Hamlets  ;  also,  that  !«<;  |.*laintiff's 
house  is  benefited  by  the  sewers  (a). 

Lord  Tentehdbn,  C.  J.  (having  referred  to  the  case  of  Sijf^nl  t.  Ham^ 
ston  (b) )  I  shall  not  stop  the  case  upon  the  point,  that  a  p.'eAiLrineDt  not 
traversed  is  conclusive  on  the  party ;  but  I  will  reserve  that  fj|*j'y;r.oii,  either  oo 
bill  of  exceptions,  or  on  a  special  verdict.     It  is  a  most  im'^i'^iUAic  quewtiAn. 

Scarlett,  A.  G.  In  the  case  of  Stafford  v.  Hanuton^  ciiu  'Joart  went  a* 
pressly  on  the  party's  having  no  opportunity  to  traverse  llio  p/jjentmeat. 

*The  Commission  of  Sewers  fbr  the  Tower  Hamleu  ^&s  read(c).    r^^ 
The  precept  to  the  Sheriff  of  Middlesex  to  summon  the  Jjr/,  by  whom   ^ 
the  presentment  was  made,  was  also  put  in  and  read,     it  vrdj  as  ibilows  :^ 

**  MiddlfseXj  to  mt.-^ 

«<  To  the  Sheriff  of  Middlesex. 
"  By  virtue  of  his  Majesty's  Commission  of  Sewera  fbr  the  Tower  Hanifei* 
(excluding  St.  Catharine's,  and  Blackwall  Marsh),  under  the  great  seal  of  Great 
Britain,  luring  date  the  15th  day  of  February,  one  thousand  eight  hjudredaod 
twenty.one,  to  us  and  others  directed ;  we.  Sir  D.  W.  Knight,  C.  S.,  ^i 
Esquires,  six  of  the  said  Commissioners,  do  hereby  *will  and  reqjlrs  pgg 
you  to  cause  to  come  before  us,  on  Wednesday,  the  17th  day  of  Au-   '- 

Sist,  now  next  ensuing,  at  a  court  of  sewers,  then  to  be  holden  at  the  Court 
ouse,  Great  Alie  Street,  in  the  parish  of  Saint  Mary,  Whtteobapel,  in  your 
county,  at  two  of  the  clock  in  the  aflernoon ;  forty-eight  good  and  lawful  roeo 
of  your  county,  and  resident  toWUn  tJie  Jburer  IlanUetry  to  inquire  of  ail 
matters  and  thinc)^,  relating  to,  or  concerning  the  sewers  of  those  limits;  and  to 
do  and  execute  all  such  other  matters  and  things  as  shall  be  theo  and  there 

(a)  At  the  modern  authorities  on  the  subject  of  liability  to  the  scwers-rate  an  so  few,  vc 
hate  given  a  brief  outline  of  the  arguments  of  the  learned  Attorney  and  SoUeitor-Geiicnlr 
though  the  case  was  eventually  determined  on  another  ground. 

(6)  5  Moore,  608.  This  was  an  action  of  trespass  for  taking  the  plaintiflT's  goods,  in  whici 
the  defendants  justified  the  taking  for  a  sewers-rare.  At  the  trial,  the  plaintiff* oflered  etidentt 
that  sh^  wns  not  benefited  by  the  sewers.  I^hia  evidence  was  rejected,  but  the  Court  granted 
a  new  trial ;  and  Dalla$,  C.  1.,  said,  **  The  Commissioners  are  only  to  easess  those  wborerein, 
or  are  likely  to  reap  profit,  or  who  have  or  may  sustain  hurt,  loss,  or  disadvantage.  In  (be 
preaent  case,  the  plaintiff*  ofl*ered  evidence  to  prove  thut  she  derived  no  benefit  from  the  aewff 
in  question.  The  case  states  that  this  was  objected  to,  on  the  ipronnd  that  her  house  was  within 
the  district  comprised  within  the  decree ;  and  it  has  been  insisted  that  the  presentment  and 
decree  were  conclusive  against  her ;  but  this  depends  on  the  question  of  iuriodiction;  and  the 
Commissioners  could  not  conclude  the  party  assessed  without  allowing  her  an  opportoniiyot 
being  henrd.*'  **  In  some  stage  or  other,  the  party  who  is  to  beer  a  burden,  on  the  groond 
that  he  derives,  or  is  likely  to  derive  a  benefit,  or  is  in  danger  of  taking  some  hurt,  ooglitto 
have  an  opportunity  of  showing  that  no  benefit  is  or  can  be  derived,  nor  hurt  sustained.  1  nia  be 
has  not,  before  the  presentment  made,  nor  while  it  is  making,  nor  before  the  decree;  twr  bi» 
he  any  notice  of  the  presentment  or  the  decree,  but  by  the  assessment  and  notice  of  sitch 


w.  uviiiK  ii«;niu.       wii  general  principles.  iniB  WOUIQ  DC  UHJUSI  J  DUl  11  IS  CnongU  tO 

referred  to,  in  order  to  show  that  the  assessment  is  not  considered  ns  conclusive.       

referred  to  are  Montern  v.  Scroggn,  3  M.  &  S.  447,  and  Dort  v.  Gny,  2  T.  R.  358.  In  the 
former,  it  wns  held,  that  the  Commissioners  cannot  assess  a  r  «rson  in  respect  of  drains  comoio- 
nicntmg  with  n  grent  sewer,  if  it  is  proved  at  the  trial  that  \  le  level  of  his  drains  w  to  much 
above  the  gewer  that  he  would  not  be  benefited  by  work  doif*  on  such  sewer.  In  the  Utter, 
Mr.  Jnjtice  Buller  Invs  down,  that  with  respect  to  the  jurisdiction  of  the  Commissionert,  the 
line  to  be  drawn  is.  thnt  where  the  pnrty  is  or  is  likely  to  be  benefited  by  the  eeweis,  that  is 
fttfficient  to  give  the  Comminsioners  jurisdiction. 
W  1  he  form  of  the  commission  is  given  in  the  aUt.  23  Hen.  8,  c  ft. 
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gireo  them  in  charge ;  and  herein  fail  not,  at  your  peril :  Given  under  our 
bands  and  seiils,  the  15ch  day  of  June,  one  thousand  eight  hundred  and  tweuty- 


aeven." 


This  precept  was  signed  and  sealed  by  six  of  the  Commissioners. 

Tindtd^  S.  G.  This  precept  is  bad.  The  Jury  should  come  from  the  county 
at  large,  and  bore,  the  sheriff  ts  limited  to  residents  within  the  Tower  Hamlets. 
By  the  commission  itself,  they  are  **to  inquire,  by  the  oaths  of  honest  and  law- 
ful men  of  the  «iid  Mre  or  Mres^  jylace  or  places^  where  such  defaults  or 
aBDoyHnccs  be,  as  well  within  liberties  as  without,  by  whom  the  truth  may  the 
rather  be  known,  through  whose  default  the  said  hurts  and  damages  have  hap- 
pened, and  who  hutli  or  lioldeth  any  lands,*'  d&c.  Now  the  words,  **  place  or 
places,**  here  evidently  rcler  to  cities  and  boroughs.  The  legisloture  meant 
counties  and  places  ejusdem  generis.  I  therefore  submit  that  if  this  precept  is 
wrong,  the  presentment,  and  the  whole  of  the  subsequent  proceedings,  are  coram 
non  jwlice, 

Scarlett^  A.  G.,  for  the  defendant.  The  act  goes  on  ^'  place  or  places  whero 
the  default  shall  happen,**  which  means,  the  district  over  which  the  Commission- 
ers have  jurisdiction. 

*701      Cui^wood^  on  the  same  side.     In  the  case  of  the  *CtiUodes  Libertat  ^t\ 
^  T.  The  Inhabitants  of  Oulwere  (a),  a  presentment  was  quashed  because  it 
did  not  appear  that  the  plaoe  was  within  Uu  Hundred  from  which  the  Jury 
came. 

Tindal^  S.  G.  But,  in  this  case,  the  Jury  does  not  come  from  the  hundred. 
The  oommission  in  another  part  says,  that  ^Uhe  sheriff  or  sheriffs  shall  cause  to 
eome  such  and  so  many  honest  men  of  his^  or  their  bailiwick^  as  well  within 
liberties  as  without,  by  whom  the  truth  mny  best  be  known.** 

Scarlett^  A.  G.     It  appears  to  me  that  the  word  liberties  means  the  districts. 

Lord  TftHTBRDBN,  C.  J.  I  think  not;  the  phrase,  as  well  within  liberties  as 
without,  is  well  known.  The  case  in  Style  must  have  been  decided  when  every 
Jury  must  consist  of  a  certain  number  of  hundredors;  but  I  think,  that  as  the 
law  now  stands,  the  sheriff  must  be  directed  to  summon  a  Jury  from  the  body 
of  the  county.  The  words  •*  place  or  places"  following  "  shires,'*  must  mean 
places  analogous  to  shires,  such  as  towns  and  cities ;  and  as  I  cannot  find  in 
this  net  that  the  word  "place**  is  ever  put  to  denote  the  district  for  which  the 
Commissioners  are  appointed,  my  strong  opinion  is,  that  the  Jury  must  come  de 
cwpore  comiltifus;  and  that  the  Commissioners  had  no  right  to  limit  the  sheriff 
in  the  way  they  have  done  (6).     I  think  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. — ^Damages,  3/.  6s, 
•  Tindaly  S.  G,,  and  Brodrick^  for  the  plaintiff. 
Scarletlj  A.  G.,  Gurnet/^  and  Cuncood  for  the  defendant. 

[Attornies — C.  //.  PuUey^  and  /.  W,  Unwin^ 
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(«)  Style.  185.  191.  133. 

(&)  Id  the  niHrginfil  note  of  the  case  o{  Res  v.  The  rommimioners  of  Sewers  of  Somerset,  7 
Ea.  71,  V  w  raid,  thiit  **  By  the  etat.  23  Hen.  8,  c.  5,  the  Jwy  by  whom  a  prprantnient  is  made 
toCommii»pion^r0of  f^ewers,  conrerningr  what  landti  are  within  a  level,  ana  aubject  to  a  certain 
pte,  oiijtht  to  he  f^ummoned  by  ihe  ShprifT/rom  the  body  of  the  county,  in  pursuance  of  a  precept 
directed  to  him  from  the  Coinmisaioners  for  that  purpoF«.*'  However,  that  point  in  by  no  menns 
esprffffly  decided  there.  A  Jury  was  ao  summoned,  and  the  Commissioners  sent  tfiem  awny, 
uid  the  presentments  were  made  by  standing  Juries  who  acted  for  life,  and  of  whom  the  Sheriff 
only  summoned  'he  foremen ;  and  f>ord  Ellnthoroitfrh,  on  this  point,  only  aaid,  "  How  it  hap- 
pened that  n  iej^at  Jury  summoned  by  the  Sheriff  from  the  body  of  the  county  were  dismissed, 
and  other  viciotm  Juries  substituted  in  their  place;  the  Jurymeh  of  which  vicious  Juries  are 
also  charged  with  hnvine  entered  into  a  previous  comt>ination  to  make  certnin  presentments,  I 
absll  not  a*  present  inquire ;  but  any  thitig  more  alien  from  judicial  proceedings  tlmn  these.  I 
never  itw."  •*  The  Juries  were  not  summoned  by  the  Sheriff;  the  precept  from  the  Commis- 
Boners  to  the  Sheriff  was,  to  summon  the  foremen  of  the  Juries;  and  the  return  of  the  SheriiT 
i«.  that  he  has  returned  the  foremen.  There  is  no  return  of  the  Jurymen  themselves.  Thnt, 
*herefbre.  is  not  pursuant  to  the  act  of  Parliament,  which  at  any  rate  rettuires  the  prewnfment 
t9  be  made  bv  a  dhinlereMled  Jury  returned  by  the  SherifiT,  and  not  by  a  body  alien  altf  zeiber 
tothsjurisdictioii.* 
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WARREN  V.  DIX.--cor.  Lord  ELLENBOROUGB.  (1805.) 


A  Jurtt  impanneled  to  inquire  and  present  at  a  Court  of  Commisaionera  of  Sewers,  presented, 
that  A.  was  benefited  by  the  Sewers ;  and  he  received  a  summons  to  show  cause  why  be 
should  not  pay ;  he  neglected  to  traverse  the  presentment,  and  a  distress  was  levied  kx  the 
amount  of  the  rate :  lle^d,  at  Ami  Fritu,  that  these  hipts  were  a  justification  in  an  actioa 
of  trespass  for  taking  the  listress,  as  the  presentment,  it  duly  made,  and  not  traversed,  justi- 
fied the  Commissioners  .  i  issuing  the  warrant  ot  distress. 

The  presentment  need  not  contain  the  name  of  every  person  benefited ;  if  it  find  "  AU  Fore 
Street"  to  be  benefited,  that  is  enough  to  include  every  one  having  a  house  there ;  and  any 
one  so  having  a  house  mieht  traverse  such  presentment,  he  stating  in  his  traverse,  that  hii 
property  is  so  situated,  and  that  he  is  aggrieved  by  the  presentment. 

The  warrant  ot  distress  need  not  recite  the  presentment. 

I'hc  defendant  is  not  entitled  to  recover  his  treble  damages,  under  the  stat.  23  Hen.  8,  c.  5,  s. 
12,  in  case  of  a  verdict  in  his  favour,  or  a  nonsuit,  unless  he  claims  them  on  the  record. 

Trespass  for  taking  the  plaintifTs  goods.  Pleas — Not  giiiltj,  and  justification,  that  the  sap- 
posed  trespass  was  committed  bv  the  authority  uf  a  Commission  of  Sewers,  the  plaintifi'  not 
paying  the  sum  of  1/.  17«.  6d.  which  was  duty  assessed  upon  him,  by  virtue  of  a  certain  act  of 
Parliament,  passed  in  the  reign  of  King  Henry  the  8ih.  Replication— I>e  injuria.  The  plsin- 
tiff  was  an  inhabitant  of  Fore  Street,  Limehouse,  and  had  a  house,  du:.  there,  'llie  deieadsBt 
acted  under  the  Commissioners  of  Sewers  lor  the  Tower  Hamlets. 

The  trespass  was  proved. 

^GtU*,  S.  G.  '1  here  is  in  this  case  a  presentment  of  a  Jury,  that  the  lands  now  in  f«^ 
question  are  benefited  bv  this  sewer;  and  in  oonaequence  of  that  presentment,  which  has  '- 
never  been  traversed,  the  Commissioners  have  issued  their  warrant,  and  it  would  be  a  moet 
extraordinary  thing,  if  the  Commissioners,  who  are  to  act  upon  the  presentment  of  a  Jury,  coiild 
have  an  action  of  trespass  brought  against  them,  for  that  which  they  have  done  under  such 
circumstances.  The  plaintilT  might  have  traversed  the  presentment,  it  he  was  aggrieved  by  it; 
but  he  has  not  done  so. 

Lord  Ellexborouor,  C.  J.  The  mode  which  the  law  aflbrds  to  the  Commissioners  to  be 
informed  of  their  duty,  is  by  the  presentment  of  a  Jury,  and  that  is  an  authority  for  them  to  act 
upon ;  and  there  is  an  opportunity  of  traversing  that  presentment,  if  aiiy  one  is  injured  by  it. 

Park  for  the  plaintiff.    The  warrant  of  distress  recites  nothing  of  this  presentment. 

Gibbit  S.  G.     Nor  need  it. 

Lord  Ellen BORotTGH,  C.  J.  I  think  really  that  this  presentment,  if  duly  made,  is  an  answer 
to  this  action. 

The  presentment  was  put  in.  It  did  not  mention  the  plaintiff*  by  name,  but  only  stated  that 
"all  Fore  Street"  was  benefited  by  the  sewer. 

Lord  Ei.t.ENBOROUOH,  C.  J.  One  thing  peculiar  to  this  statute  is,  that  the  defendant  is  to 
recover  treble  damsges,  by  reason  of  his  wrongful  vexation  in  that  behalf,  with  his  costs;  and 
these  damages  are  to  be  assessed  by  the  snmc  Jury. 

Erfkine.  lor  the  plaintiff*.  IMie  Commissioners  are  not  bound  to  tax  everj  one  who  is  in  the 
presentment.  'I'bere  is  still  a  jurisdiction  vested  in  them  by  law,  to  exercise  their  own  judg* 
ment  in  rating  and  taxing  those  who  have  been  previously  assessed  by  the  Jury ;  and  besides, 
the  plaintifl**H  name  is  not  mentioned  in  this  presentment. 

Lord  Ellenboroooh,  C.  J.  '*  All  Fore  Street,'*  are  the  words  found  in  this  presentment; 
and  as  he  lives  there,  these  words,  in  fair  description,  comprehend  hirn.  The  question  then  is, 
whether  the  Commissioners  are  not  fairly  protected  under  those  means  which  the  law  has 
appointed  for  informing  their  judgment.  '1  hat  is,  the  ^presentment  of  a  Jury ;  and  if  r*^ 
that  Jury  had  formed  any  erroneous  judgment,  their  presentment  might  have  been  tra-  *- 
versed ;  which  has  not  been  done  in  tnis  case. 

Enkinet  for  the  plaintiff*.    Could  we  traverse  it,  my  Lord,  when  we  were  not  nsmed  initf 

liord  Ellenborouor,  C.  J.  Oh  yes ;  the  plaintiff*  mi^ht  have  described  himself  as  the 
occupier  of  land  so  situated,  saying  he  Was  aggrieved  by  virtue  of  that  presentment  sssesaiBf 
him  in  a  certain  sum,  on  the  ground  that  he  received  benefit  from  that  sewer,  and  that  he  was 
ready  to  satisfy  a  Jury,  that  he  received  no  wirh  benefit  from  it. 

Erskine.  It  this  is  the  law,  my  liOrd,  and  if  the  presentment  of  a  Jury  be  conclusive  agaiaft 
all  those  who  are  included  in  it,  then  I  say.  that  it  is  absolutely  necessary  that  there  should  be 
a  summons,  to  show  cause  why  the  party  should  not  pay.  with  notice  of  the  presentment  on 
which  the  taxation  is  founded  ;  the  warrant  of  the  Commissioners  ought  to  recite  thst  a  pre* 
sentment  has  been  made. 

GarroiD.  for  the  defendant.  In  this  case,  there  was  the  very  summons  that  it  is  ssid  there 
oufirht  to  have  been. 

Lord  Ei.LENBnRonoH.  C.  J.  If  there  was  a  summons,  though  it  does  not  recite  the  present* 
ment  of  the  Jury,  I  think  it  would  be  sufficient. 

Er»kine.  Dries  your  Lordship  think  that  the  authority  of  the  Commissioners  is  founded,  in 
every  pnrtiniliir  instance,  on  the  pr»*scntmenf  of  the  Jury,  so  that  the  party  has  no  action 
against  the  Commissioners,  and  that  they  cannot  be  wrong  doers  f 

I  ^''°.  ^'•'•^''BOR^VOH,  C.  J.  They  miffhi  be  wrong  doers,  as  the  plaintiff"  might  not  have 
mnd ;  he  miirht  show  that  he  did  not  come  within  the  operation  of  the  act.  I'hc  question 
Whether  such  a  sewer  is  of  sd vantage  to  a  man.  so  as  to  render  him  liable  to  be  ratwl.  is  * 
qncRtion  for  tic  mnsideration  of  a  Jury,  under  the  direction  of  the  Commissioners;  and  after 
me  J  ury  havr  iuhr  made  their  presentments,  the  Commissioners  are  to  proceed  to  enforce  them, 
u  the  mattei  jo  found  be  not  traversed ;  for  if  it  be  not  travtned.  it  is  conclusive,  at  least  H 
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would  render  the  party  liable  to  taxation ;  and  if  there  were  any  ooliunon  between  the  Jury 
and  the  Commissioners,  they  are  liable  to  be  prosecuied  crimiiiuUy. 

The  presentment  wsb  dated  24th  March,  lbU3 ;  and  the  precept  to  the  Sheriff  was  issued  on 
the  13ih  July,  IbOZ. 

»..,      *IiOrd  BLLEif  BOROUGH,  C.  J.   The  issuing  of  the  precept  is  long  antecedent  to  the  pre- 
^  sentnient.    it  will  be  a  question  whether  that  sort  ol'  prebeutmeut  by  a  Jury  is  agreeablo 
to  the  act  ol  Parliament. 

GiU$t  S.  G.    '1  his  is  a  oontinning  business. 

Lord  ELLfiifBOBoOGH.  C.  J.  Yes;  they  seem  to  have  taken  up  one  part  one  day,  and 
another  part  another  day .  and  they  have  been  employed  by  continuation,  in  difierent  parts  of- 
this  business.  If  i  find  that  this  Jury,  convened  in  July,  proceeded  by  adjourned  meetings  to 
different  parts  of  the  business,  1  should  think  it  sufficient ;  but  il'  1  hnd  them  going  on  year 
after  year,  1  think  they  cannot  do  that. 

Enkine.    My  Lord,  considering  the  novelty  of  this  point — 

Lord  Kllembobough,  C.  J.  1  shall  reserve  the  whole.  It  will  be  as  well  to  make  a  case 
of  it.    It  is  a  matter  of  some  novelty. 

Gibit,  S.  G.  Under  the  act  of  Parliament,  it  will  be  necessary  for  us  to  have  some  damages 
fband  for  the  defendant. 

Lord  Ellsa BOROUOB,  C.  J.  (Having  referred  to  the  statute,  23  Hen.  8,  c.  5.)  This,  to  be 
rare,  is  very  singular;  but  I  do  not  see  how  1  can  give  the  defendant  damages,  who  makes  no 
elaioi  of  them  on  the  record,  and  therefore  I  do  not  wish  to  introduce  such  an  anomaly. 

GMtt  8.  G.  If  judgment  is  given  for  the  defendant,  I  hope  that  your  Lordship  will  certify 
that  this  was  an  action  orouffht  a^nst  the  Commissioners  ot  Sewers. 

Lord  EtxsiTBORouoii,  C.  J.,  duvcted  a  verdict  for  the  plaintiff  for  U,  damages,  subject  to  a 
fecial  case,  which  was  never  argued,  as  the  matter  was  compromised. 


♦75]  •MEAGOE  v.  SIMMONS.    Dec.  16. 

The  ^neral  rale  is,  that  no  paper  can  be  put  into  the  band  of  a  witness  to  refresh  his  memory, 
which  is  not  of  his  own  hanowritin^,  therefore,  if  he  is  asked  whether  he  has  not  been  im- 
prisoned in  France,  the  counsel  aakmg  this  cannot  put  into  his  hand  an  authenticated  copy 
of  the  sentence  of  the  French  Court. 

If  in  action  on  a  bill,  it  has  been  opened,  that  the  bill  in  question,  at  the  same  time  with 
another  bill,  was  usuriousl]^  discounted  by  the  plaintiff,  and  after  nprimd/ueie  case  of  usury 
made  out,  a  witness,  who  is  called  to  disprove  it,  is  asked  as  to  some  thing  he  has  said 
respecting  a  trial  relative  to  the  other  bill,  this  is  not  a  matter  so  far  collateral,  that  the  other 
side  may  not  call  a  witness  to  contradict  him  as  to  what  he  said.  If  in  an  action  on  a  bill  the 
plaintiff's  counsel  make  out  a  ormd /one case,  and  the  defendant's  counsel  proves  a  case  of 
tisary,  and.  after  the  plaintiff  has  called  a  witness  in  reply  to  deny  the  usury,  a  witness  be 
called  to  contradict  the  plaintiff's  witness  in  reply,  the  defendant's  counsel  is  entitled  to 
observe  on  the  plaint  iff  ^s  evidence  in  reply,  and  on  the  contradiction;  and  the  plaintiff's 
counsel  then  has  a  general  reply. 

AssmiFsiT  by  the  plaintiflf  as  the  indorsee  against  the  defendant  as  the 
acceptor  of  a  bill  of  exchange  for  1000/.,  drawn  by  Augustus  De  Lisle. 

The  plQintiff  relied  on  the  (brmal  proofs.  The  defence  was,  that  the  plaintiff, 
when  he  discounted  the  bill,  received  more  than  five  per  cent,  for  so  doing. 

To  prove  the  usury,  M.  De  Lisle  was  called.  In  cross-examination,  he  was 
asked,  whether  he  had  not  been  sentenced  to  two  years'  imprisonment  by  a 
French  Court  of  Justice?  This  he  would  not  admit;  and,  for  the  purpose  of 
refreshing  his  memory,  the  plaintiff's  counsel  put  into  his  hand  the  sentence  of 
the  French  Court. 

Scarlett^  for  the  defendant,  objected  that  the  witness  could  not  be  allowed  to 
refresh  his  memory  from  any  paper  not  of  his  own  handwriting. 

Lord  TsirrEBDEN,  C.  J.  That  is  certainly  the  usual  course.  This  document 
niay  bo  made  evidence  in  another  way. 

The  witness  gave  the  paper  back  without  looking  nt  it. 

For  the  plaintiff,  a  witness  named  Coafes  wos  chilled  in  reply,  to  disprove  the 
u«iTy.  He  was  cross-examined  as  to  something  he  had  said  relative  to  the 
trial  of  a  former  action,  which  action  was  between  the  same  parties,  on  a  pre- 
cisely similar  bib,  which  it  was  alleged  had  been  discounted  by  the  plaintiff  ot' 
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the  same  time  as  the  bill  which  was  the  subject  of  the  present  action,  t  to  plaintiff 
taking  more  than  five  per  cent,  on  each.  The  witness  denied  the  ocnveraation 
imputed  to  him. 

^Scatlett^  A.  G.,  for  the  defendant,  wished  to  call  a  witness  to  prove  r^f. 
that  Coates  had  said  what  was  imputed,  relative  to  the  trial  of  the  former  ^ 
case.  • 

Gutney^  contra.  As  any  thing  respecting  the  trial  of  the  former  cause  most 
be  a  collateral  matter,  the  de(endunt*s  counsel  must  take  the  answer,  and  is  not  at 
liberty  to  call  witnesses  to  contradict  Mr.  Coates. 

Lord  TsxTJSRnBTT,  C.  J.  If  the  conversation  was  as  to  a  collateral  matter,  it 
could  not  be  asked ;  but  as  it  is  respecting  another  bill  which  was  discounted  at 
the  same  time,  and  under  the  same  circumstances,  I  do  not  think  it  is  coUatenil 
matter. 

The  witness  was  examined  to  contradict  Mr.  Coates. 

In  this  cose  the  plainriff" s  counsel  had  opened  and  proved  the  bill.  The  de- 
fendant's counsel  opened  a  defence  of  usury,  and  called  witnesses  to  prove  it; 
witnesses  were  then  called  by  the  plnintiflT,  in  reply,  to  disprove  the  usury ;  and 
a  witness  was  after  that  called  fur  t^ie  defendant,  for  the  purpose  of  contradict- 
ing one  of  the  witnesses  in  reply.  The  defendant's  counsel  then  replied  on  the 
evidence  given  in  reply,  and  on  the  contradiction  given  to  a  part  of  that  evidence, 
and  the  plaintiff's  counsel  then  made  a  general  reply  (a). 

Verdict  for  the  plaintiff 

Ourfiey  and  Parke^  for  the  plaintiff. 

Scarletty  A.  6.,  Chitty^  and  Kelly ^  for  the  defendant. 

(a)  In  the  cage  of  GoodtifU  dem.  Se^tii  v.  Brmkaim,  4  T.  R.  496,  which  was  a  trial  at  b«, 
the  leaaor  of  the  plaintifl*,  who  claimed  as  heir  at  law,  proved  his  pedigree  and  stopped.  Ths 
defendant  set  up  a  new  case  which  the  plaintiff  answered  by  evidence  which  uhimaiely  went 
to  the  Jury.    The  Court  held«  thai  the  deiendant  should  have  the  ^neral  reply. 

In  the  case  of  JUm  v.  BigmM,  4  D.  &  R.  70,  it  was  held,  that  if  the  dereadant's  eoonsel 
•pen  mare  focis,  but  call  no  witnesses,  the  plaiatiff'^B  cmiosel  wilt  be  atiU  entiilsd  to  tbefsosral 
isply.    See  Fuirlit  v.  DeiUam,  pott,  p.  103. 


•ADJOURNED  SITTINGS  IN  LONDON,  AFTER  MICHAELMAS  rtrr 

TERM,  1827.  ^  ^^ 

BEFORE  LORD  TENTERDEN,  C.  J. 


CRAMMOND  v.  CROUCH.    Jan.  8. 

If  a  certificated  (X>nveyancer  induce  a  creditor  of  a  bankrupt  to  employ  him  in  investigatiRg  t 
bankrupi*s  afiairs,  by  representing  himself  to  be  an  attorney  and  solicitor,  he  is  nor  entitled 
to  recover  any  thing  kv  nis  trouble :  und  even,  if  he  paid  fees  to  counsel  in  tbe  roorse  of  the 
investigation,  he  cannot  recover  them  of  hia  employer  as  money  paid,  laid  oat,  and  expended. 

Assuxpsrr. — The  first  count  of  the  declaration  was  on  a  spcH^ial  agreemeot, 
that,  in  consideration  that  the  plaintiff  would  investigate  the  afihirs  of  one  Par- 
tons,  a  bankrupt,  the  defi*ndant,  and  certain  other  persons  who  signed  ibis 
^reement,  would  each  of  them  pay  an  equal  share  of  the  reasonable  charges 
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to  bo  made  hj  the  plaimiir  (or  so  doing.  There  was  alee  a  count  for  work  and 
iaboor,  as  a  oertificated  conveyancer  (a).     Plea— -General  issue. 

The  plaintifTwas  a  certificated  conveyancer;  and  it  appeared,  that  the  defendant 
and  others,  being  creditors  of  Parsons,  a  bankrupt,  signed  a  resolution,  by  which 
they  agreed  that  an  investigation  should  be  made  of  the  bankrupt's  afiairs ;  and 
they  thereby  empowered  the  plaiotifT  to  take  such  steps  as  he  should  think 
neoeasary ;  and  each  of  them  agreed  to  pay  him  an  equal  pro|x>rtion  of  the 
reasonable  charges  to  be  made  by  him.  It  was  proved,  that  the  plaintiflT  waited 
on  various  persons  to  acquire  information  respecting  the  state  of  (he  bankrupt's 
property,  and  also  attended  Mr.  Rose,  the  barrister,  to  consult  him  on  the  pro- 
priety of  presenting  a  petition  to  the  Lord  Chancellor,  to  stay  the  allowance  of 
*781  ^^  *^bankrupt's  certificate.  However,  it  appeared  from  the  cross-exami* 
•I  nation  of  one  of  the  plaintifl*'s  own  witnesses,  that  the  plaintiff  represented 
himself  in  the  business  as  an  attorney  and  solicitor. 

Lord  Tkntbrdbn,  C.  J.  I  am  quite  clear  that  the  plaintiff  cannot  recx>ver. 
His  own  witness  proves  that  the  pluinttlf  held  himself  out  as  an  attorney  and 
solicitor ;  and  besides  that,  I  see  his  bill  is  drawn  out  exactly  like  an  attorney's 
bill — Attendances,  Ss.  Ad.  and  6s.  8</.,  and  so  forth. 

Dentnan^  C.  S.  We  have  proof  of  the  plaimiflTs  having  paid  Mr.  Rose  his 
fee;  and  I  submit  that  at  least  we  may  recover  that. 

Lord  Tkivtbkobn,  C.  J.  I  think  not.  The  plaintiff  held  himself  out  to  be 
aa  attorney,  and  induced  the  defendant  and  the  other  creditors  to  employ  him 
by  means  of  a  misrepresentation  of  his  own  situation.  The  plaintiff  must  be 
called  {b). 

NoOBUtt. 

Denman^  C.  S.,  and  CkUty^  for  the  plaintiff. 
Ontney  and  KeUy^  for  the  defendant. 

[Attomies-— Gmjto&/|0  ^  K.^  and  Pope,"] 

M  It  WM  at  on*  time  coiuidertd,  that  a  certificated  canvayanoer  coald  nat  reeover  his  feaa 
in  an  action ;  bat  in  the  caao  of  Paudker  v.  Norman,  5  D.  &  R.  648,  the  Court  of  King's  Benoli 
held,  that  a  certificated  conveyancer  might  maintain  an  action  for  his  fees  the  same  as  aaur- 
fison  or  an  attorney,  overmling' the  case  of  JetUdnt  v.  Sbtde,  ants,  voL  1,  270. 

(H  8ec  the  eaaa  of  Stsed  r.liwUy,  mnte.  Vol.  1,  p.  ft74. 


*79]  *MBUX  et  al.  v.  HUMPHRIES.    Jan.  9. 

A  brewer,  who  supplies  beer  to  a  public  house,  cannot  charge  any  parson  as  a  primary  debtor 
but  the  person  licensed  to  keep  the  house :  and  if  beer  be  so  supplied  on  the  credit  of  a  person 
net  licensed,  the  brewer  cannot  recover  against  such  person,  on  the  ground  that  it  is  a  fraud 
oa  the  Bzciaa. 

Assumpsit  by  the  plaintifllk  as  payees  against  the  defendant  as  the  maker  of 
a  promiasory  note  for  317/.  19j.  6d,  There  was  also  a  count  for  goods  sold. 
Plea — General  issue. 

It  ap|)earod,  that  the  consideration  of  the  note  was  beer  supplied  by  the  firm 
of  Messrs.  Meux  &  Co.  the  plaintiffs,  for  a  public-house  called  the  Joiners'  Arms. 
The  beer  was  supplied  on  the  credit  of  the  defendant ;  but  one  of  the  witnesses 
•tated,  in  cross-examination,  that  the  person  licensed  to  keep  the  Joiners'  Arms 
^  a  public-house,  and  who  in  fact  did  keep  it,  was  Mrs.  S^sa,  the  niece  of  the 
<iefendant. 

Lord  TsKTBBDEif ,  C.  J.    I  am  clearly  of  opinic  n,  that  the  brewers  cannot 
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charge  any  one  as  their  debtor,  in  the  first  instance,  except  the  party  who  it 
Lcensed  to  keep  the  house,  because  it  is  a  fraud  on  the  Bxcise.  The  brewer 
may  hold  any  person,  who  is  not  licensed,  liable  as  a  collateral  security,  bat 
not  as  the  primary  debtor. 

The  license  was  not  in  Court ;  and  after  some  other  parts  of  the  case  were 
gone  into,  the  parties  agreed  upon  a  compromise ;  and 

A  juror  was  withdrawn. 

JP.  PoUocky  and  Chitty^  for  the  plaintiffs. 

Scarlett^  A.  G.,  and  FUtU^  for  the  defendant. 

[Attomies — Holmer^  and  Sandam,'] 


•SHUTE  et  al.  t;.  ROBINS  et  aL    Jan.  10.  p80 

If  •  bill  dratvn  by  •  banker  in  the  ooantry,  on  a  banker  in  town,  in  favour  of  A.  payahU  vfiet 
»ight^  be  indorsed  by  A.  to  the  defendants,  who  indorse  to  the  plaintifls  seven  dayinter 
the  date  of  the  bill,  and  the  ptuiMiffa  delay  presenting  it  for  acceptance/tfr/Mir  dmf*  ;  it  will 
be  left  to  the  Ivxy  to  say  whether  the  plaintiirs  have  been  guilty  of  umrmfmuMeddnt  aad 
in  considering  this,  the  Jury  may  infer,  from  ihe  defendant  himself  hsving  kept  the  b21 
80  lone  unaccepted  that  it  is  not  the  course  of  busineaa  to  present  such  bills  for  acceptance 
immediately  after  the  party  receives  them. 

Assumpsit  by  the  plaintifls  as  indorsees,  against  the  defendants  as  indoraers, 
of  a  bill  of  exchange  for  100/.,  dated  the  12th  day  of  November,  1825 ;  paya- 
ble 20  days  after  sight.  The  bill  was  drawn  at  Plymouth  by  Sir  W.  Elfbrd  & 
Co.,  bankers  there,  on  Messrs.  Barnett  ^  Co.,  bankers  in  London,  in  favour  of 
Mr.  William  Couling,  who  indorsed  it  to  the  defendants,  by  whom  it  was  indorsed 
to  the  plaintiffs. 

The  facts  proved  were  these  : — The  plaintiffs  were  distillers  at  Bristol,  and 
the  defendants  bankers  at  Liskeard.  Mr.  Couling,  the  payee,  lived  at  St.  Ger- 
mains,  which  is  12  miles  from  Liskeard,  the  latter  place  being  20  miles  from 
Plymouth.  The  plaintiff^s  tniveller,  Mr.  Bezley,  being  at  Liskeard,  and  wish- 
ing to  have  a  bill  payable  in  London,  in  exchange  for  provincial  cash  notes, on 
Thursday,  the  17th  of  November,  1825,  received  this  bill  from  the  defendoats 
just  as  he  had  on  other  occasions  received  similar  bills;  and  it  being  his  cus- 
tom to  transmit  bills  to  his  employers,  the  plaintiffs,  only  once  a  week,  he  did 
not  transmit  this  bill  to  the  plaintiffs  till  the  ensuing  Thursday,  November  the 
24th.  This  bill,  therefore,  reached  them,  at  Bristol,  on  Friday  the  25th,  after 
the  London  post  had  gone  out.  It  appeared  that  there  is  no  post  from  Bristol 
to  liondon  on  Saturdays ;  and  on  Tuesday,  the  29th  of  November,  the  bill  was 
paid  by  the  plaintifl^s  to  Messrs.  Stuckey  d&  Co.,  their  bankers,  at  Bristol,  to  be 
transmitted  to  London.  On  Thursday,  the  24th  of  November,  the  hank  of  Sir 
W.  Elford  de  Co.,  at  Plymouth,  stopped  payment;  and  when  this  bill  was  pre- 
sented for  acceptance  on  the  1st  of  December,  Messrs.  Barnett  refused  to  accept 
it :  and  it  was  proved  that  they  had  refused  to  accept  any  hill  of  Sir  W.  Elford 
&  Co.,  presented  on  or  after  Monday,  the  28th  of  November ;  and  that  the  last 
day  on  which  Messrs.  Barnett  dz  Co.  accepted  bills  drawn  on  them  by  that  firm 
was  Saturday,  the  26th  of  November. 

*G«rwer/,  for  the  defendants,  on  this  evidence  contended  that  the  delay  r#g| 
on  the  part  of  the  plaintifl>s'  agent,  Mr.  Bezley,  in  transmitting  the  bill,  '■ 
was  Rurh  laches  ai  the  part  of  the  plaintifl>,  as  to  exonerate  the  defendants,  the 
indorsprs;  for  that  if  Mr.  Bezley  had  transmitted  the  bill  to  his  employers,  <» 
*^e  day  after  that  on  which  he  received  it,  namely,  the  16th  of  November,  it 


81]  3  Carrington  &  Payne.  461 

would  have  arrived  in  London  in  time  to  have  heen  accepted  by  Messrs.  Barnett 
&  Co.»  as  they  accepted  all  such  bills  presented  on  or  belbre  the  26th ;  and  that 
if. proper  diligence  had  been  used,  this  bill  might  have  got  to  Bristol,  so  as  to 
have  been  forwarded  from  that  place  to  Liondon,  on  Monday,  the  21st,  and  have 
been  presented  on  Tuesday,  the  22d ;  and  if  it  had  been  presented  on  that  day, 
or  indeed  on  any  day  up  to  the  26th  inclusive,  it  was  in  proof  that  it  would 
have  been  accepted  in  due  course,  by  Messrs.  Barnett. 

Scarlett^  A.  G.,  in  reply.  The  most  that  can  be  alleged  against  the  plain- 
tiffs, is  a  delay  of  only  (bur  days;  and  this  delay  is  said  to  be  such  laches  as 
will  discharge  the  indorsers.  Our  traveller  receives  the  bill  on  Thursday  the 
17th ;  he  was  not  bound  to  send  it  till  the  18th,  which  was  Friday,  and  it  then 
could  not  arrive  at  Bristol  till  the  Saturday.  The  bankers  at  Bristol  could  not 
have  forwarded  it  from  that  place  till  Monday  the  21st,  and  it  could  not  arrive 
in  London  till  Tuesday  the  22d ;  now  as  the  bankers  in  London  were  not  bound 
to  present  it  till  the  next  day,  which  was  Wednesday,  they  could  not  by  the 
greatest  diligence  have  presented  this  bill  for  acceptance,  more  than  four  days 
antecedent  to  the  time  when  Messrs.  Barnett  ceased  to  accept. 
.  Lord  TsKTBRDSxr,  C.  J.  The  bill  could  not  have  got  to  London  till  Tuesday 
the  22d ;  and  I  go  with  you  in  your  proposition,  that  the  party  need  not  pre- 
sent (or  acceptance  on  the  very  day^  on  which  he  receives  the  bill. 
*A21  ^Scarletty  A.  G.  Now  what  was  the  conduct  of  the  defendants  them* 
•l  selves  1  This  bill  bears  date  the  12th  of  November,  and  as  it  is  not 
proved  when  it  was  indorsed,  and  is  proved  that  Mr.  Ck)uling  lived  only  twelve 
miles  from  the  defendants,  I  have  a  right  to  assume  that  it  was  indorsed  on  the 
day. on  which  it  bears  date.  The  defendants  have  it  in  their  possession  till  the 
17th,  and  yet  they  say  that  we  are  to  lose  our  right  to  sue  on  the  bill  by  reason 
of  a  delay  of  only  (bar  days.  The  question  is,  whether  there  is  so  much  delay  as 
will  prevent  us  from  recovering.  Now,  if  there  is,  the  de(endants  have  contri- 
buted to  it  by  their  act,  they  being  guilty  of  still  greater  delay  than  we.  How- 
ever, I  do  not  mean  to  accuse  them  of  neglect,  and  I  only  mention  this  to  show 
that  it  is  not  expected  that  a  holder  of  a  bill  of  this  sort,  should  send  it  for 
acceptance  on  the  day  he  receives  it,  or  on  the  day  aAer.  In  the  case  of  Fry 
V.  Hill  (a)  it  was  held,  that  a  bill  payable  after  sight,  must  be  presented  in  a 
reasonable  time.  I  therelbre  submit,  that  we  were  not  guilty  of  such  unreason- 
able dekiy  as  will  prevent  us  from  recovering  against  the  defendants. 

Lord  Tbntbbobn,  C,  J.  (In  summing  up.)  In  this  case  the  defendants  con- 
tend that  there  was  such  unreasonable  delay  in  the  presenting  of  this  bill  for 
acceptance,  as  will  prevent  the  p]ainti(fs  from  recovering  in  the  present  action. 
This  is,  I  think,  a  mixed  question  of  law  and  (act,  and  to  decide  it,  we  must 
look  at  the  bill  itseli^  and  must  also  take  into  consideration  the  ordinary  practice 
relative  to  such  bills.  This  bill  is  drawn  by  bankers  in  the  country,  upon 
bankers  in  London ;  and  as  this  very  bill  of  the  date  of  the  12th  of  November, 
is  paki  by  the  defendants  to  the  plaintiffs'  traveller  as  late  as  the  17th,  you  may 
reasonably  infer  that  it  is  neither  expected  nor  considered  necessary  to  present 

*831  '"^^  ^  ^^^^  ^^  ^^'^  ^  speedily  as  if  it  *were  the  bill  of  any  private 
-*  party ;  in  short,  that  bills  of  this  kind  are  considered  as  a  part  of  the 
circulation  of  the  country :  and  the  best  advice  that  I  can  give  you  is,  that, 
taking  into  consideration  the  nature  of  the  bill  itself,  and  the  time  the  defendants 
themselves  had  kept  it,  you  will  say  whether,  according  to  the  ordinary  course 
of  business,  you  think  that  the  plaintiffs  have  been  guilty  of  such  unreasonable 
delay  in  presenting  this  bill  fer  acceptance  as  will  discharge  the  defendants  as 
the  indorsers  of  it.  If  you  think  the  plaintiffs  have  been  guilty  of  such  unrea- 
■onable  delay,  you  will  find  for  the  defendants,  but  if  you  think,  under  all  the 

^  a)  7  Tsont.  397. 
2Q* 
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circumstances,  that  they  have  not,  and  adopt  my  suggestion,  you  will  find  for 
the  piainufis. 

Verdict  for  the  pLaintifi. 

SawleU^  A.  G.,  and  CkiUy^  for  the  plaintifis. 

Gufney^  and  ColeridgiR^  for  the  defendants. 

[Attomies— JSteoftf  ^  ^,  and  Coode.'\ 

▼.  Jlitt,  7  T«ttiit.  3U7.  -»-»-* 


I 


MARTIN  1^.  BRIDGES  and  ELMORE.    Jan.  10. 

If  one  «f  two  pwtnen  hut  beeama  bankrupt,  and  obtained  his  certificate,  and  after  that  bt 
aeknowledgea  a  debt  due  lo  the  plaintiff  by  hia  partner  and  bimaaif ;  this  ackoowladf- 
ment  ia  not  eufiicient  to  take  the  caae  out  of  (he  atatute  of  limitationa,  in  as  action  agaiBai 
him  and  hia  partner  (or  aucb  debt,  if  hia  partner  plead  the  atatote  of  limitations,  and  be  plead 
his  bankruptcy. 

Mo^m  had  and  received.  The  defendant  Bridges  pleaded— Ars^,  the  geae> 
ral  issue — Second^  the  statute  of  limitations.  The  defendant  Elmore  pleaded 
his  bankruptcy  in  the  year  1619. 

GMrnty  opened,  that  the  plaintiff  had  been  a  seaman  on  board  the  ^p 
Nimrod,  of  which  the  defendants  had  become  owners.  That  this  ship  had  beeo^ 
in  the  yeor  1811,  sent  out  to  the  Southern  whale  fishery,  at  which  time  she 
^bclongtxi  to  a  person  of  whom  the  defendants  had  purchased  her  while  in  j-^g. 
the  South  Seas.  That  the  plaintiff*  was  to  receive  a  95th  share  of  the  net  ■- 
profits  of  the  voyage  ;  and  that,  while  in  the  South  Seas,  two  prizes  were  taken 
by  the  Nimrod.  And  that  in  the  year  1813  an  account  was  made  out,  on  whick 
the  plaintiff*  was  paid  by  the  defendants  a  sum  equal  to  his  share  of  the  pro- 
ceeds, deducting  the  duties  and  expenses,*  but  that,  in  the  year  1814,  thede> 
fendants  petitioned  the  Crown  for  a  remission  of  the  duties  on  the  cargo  of  the 
Nimrod,  on  account  of  the  meritorious  conduct  of  the  crew  in  respect  of  the 
prises  ;  and  in  the  course  of  that  year  the  duties,  amounting  to  about  14,0(Ktf., 
were  remitted  by  the  Crown,  and  paid  to  the  defendants.  Of  this  sum  tbe 
plaintiff'  claimed  a  95th  share.  To  take  the  case  out  of  the  statute  of  limita- 
tions, the  plsintifl'^s  counsel  relied  on  an  acknowledgment  by  the  defendsnt 
Elmore,  which,  it  was  oontended^  would  be  good  against  both  the  defendants,  si 
they  were  partners. 

Lord  TsiTTBRnBif,  C.  J.  Was  the  acknowledgment  after  the  bankruptcy  of 
the  defendant  Elmore  1 

Gurney,    Yes,  my  Lord. 

Lord  Tbntbrdbn,  C.  J.  I  would  put  it  to  you,  whether  an  acknowledgmeot 
made  by  a  person  who  is  not  himself  liable  at  the  time  when  he  makes  it,  is 
sufficient  to  take  the  case  out  of  the  statute  of  limitations,  so  as  to  charge  his 
partner. 

The  certificate  of  the  defendant  Elmore  was  put  in,  and  by  that  it  appeared, 
that  he  became  bonkrupt  in  the  year  1819. 

Gumey,  It  was  a  matter  of  option  whether  Mr.  Elmore  would  rely  on  hir 
certificate  or  not. 

Lord  Tenterobn,  C.  J.     I  must  presume  that  every  man  will  set  up  r^,^ 
a  discharge,   if  he  has  one ;  and  you  see  that  the  defendant  Elmore,  '- 
does  in  ticX  rely  on  his  certificate. 

Etait.    A  psoniaa  hg^  a.  bankrupt^  after  his  bankruptcy,  to  fvf  m^  Mt  A*" 
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be/ore,  must  now  be  in  writing ;  but  before  the  statute  6  Geo.  4«  c.  16»  a  verbal 
promise  would  do ;  and  if  Mr.  Elmore  has  made  such  a  promise  he  will  be  liable. 

Lord  TsiTTEBDSN,  C.  J.     Mr.  Gurney  has  not  opened  any  express  promise. 

Gurney.     I  am  in  a  condition  to  prove  that  Mr.  Elmore  said*  that  the  money 
bad  been  received,  and  that  the  men  ought  to  have  shares  of  it. 

Lord  TBHTCADBiTy  C.  J,    I  am  afraid  there  is  nothing  to  take  the  case  out 
of  the  statute. 

Nonsuit. 

Gurney^  and  Hattj  for  the  plaintiff 

ScufleU^  A.  G.9  for  the  defendants. 


[Attomies — R.  Jacobs  and  EmM  ^  &] 


TUCKER  and  another.  Assignees  of  IUCKMAN,  a  Bankrupt,  v.  BARROW, 

Geut.  one,  &c.    Jan.  11. 

Under  (he  81st  sect,  of  the  bankropt  act,  6  Geo.  4,  c.  16,  «  hond  fdt.  payment  made  by  a  bank- 
rupt more  than  two  monthn  before  the  iasuing  of  the  commiaeion,  the  receiver  having  no 
police  of  an  act  of  bankruptcy,  is  protected,  and  the  fact  of  hie  knowing  the  bankrupt  to  be 
in  difficultiee  makes  no  diflerenco.  An  admianion  by  a  pvty  in  his  examination  before 
Commiasionem  of  bankrupt,  that  he  hna  received  a  sum  o\  money  belonging  to  the  bank' 
rapt  after  an  act  of  bankruptcy,  is  not  evidence  of  an  account  stated  with  iiie  assignees ;  and 
the  most  th^t  an  examination  before  the  Commiasioners  does,  is  to  make  out  a  friwni^  faek* 
esse  fi>r  the  assignees,  that  the  party  has  so  much  of  the  bankrupt's  money  in  his  hands  so 
as  to  call  on  him  for  an  explanation  ;  but  if  there  be  no  count  for  money  had  and  received 
to  lAe  nje  of  tke  agtigiuut  they  must  be  nonsuited.  Whether  the  act  of  bankruptcy,  by 
lying  in  priaiia  21  days,  relates  to  the  firat  of  the  21  days,  or  only  to  the  last  of  them  f— 
Qumre, 

Assumpsit.— The  first  count  of  the  declaration  was  for  money  lent  hy  the 
QA»1  bankrupt ;  Second^  roonoy  paid,  laid  *out  and  expended  by  the  bankrupt ; 
^  Thirds  money  bad  and  received  to  the  use  of  t/ie  bankrvpt;  Fourth^ 
00  an  account  stated  with  the  bankrupt ;  Fifths  a  count  for  money  lent,  money 
paid,  money  had  and  received  to  the  use  of  the  bankrupt.^  and  on  an  account 
stated  with  him,  laying  a  promise,  aHpr  the  bankruptcy,  to  pay  the  plaintiffs  as 
assignfes ;  Siath^  an  account  slated  tcith  tfte  plaifUiJfs^  as  assignees.  Plea— ^ 
General  issue. 

The  commission  was  dated  May  23d,  1826;  and  the  act  of  bankruptcy 
lelied  on  was,  a  lying  in  prison  from  tho  30th  of  January,  1826,  to  the  16th 
of  June  in  the  same  year. 

The  plainfiflTs  counsel  sugi^ted  that  it  was  doubtful  whether,  under  the  9th 
Rct.  of  the  bmkrupt  act,  6  Geo.  4,  c.  16,  the  act  of  bankruptcy,  by  lying  in 
prison,  related  to  the  first  of  the  twenfy-one  days  of  the  lying  in  prison,  as 
■nder  the  former  statutes,  or  to  the  last  of  the  twenty-one  days  only. 

Loi4  TsNTEBDSN,  C.  J.     I  Will  rescrvo  that  point  if  it  become  material  (a). 

(a)  Bv  the  Stat.  6  Geo.  4,  c.  16,  a.  5,  it  is  enacted,  "  That  if  any  such  trader  having  been 
■rested  or  committed  to  nriaon  for  debt,  or  on  any  attachment  ror  non-payment  of  money, 
tkall,  upon  such  or  any  otner  arrest  or  commitment  for  debt  or,  non-pnyment  of  money,  or 
vpon  any  detention  for  debt,  lie  in  prison  for  twenty-one  days;  or,  hnving  been  arrested  or 
oommiited  to  prison  for  any  other  cause,  shall  lie  in  prison  f«  r  twenty-one  davs  after  any 
detainer  for  debt  lodiited  aij^inst  him  and  not  discharged,  everv  such  trader  shall  be  thereby 
tleemed  to  have  committed  an  act  of  bankruptcy ;  or  if  any  sucn  trader  having  been  arratea, 
^a^mitte4,  of  detained  for  debt,  shall  escspe  out  of  prison  or  custody,  every  iueh  trader  ehM 
^  deoiei  to  have  thereby  committed  anaet  of  hankrvptey  from  the  ivne  if  ««icft  arreet,  eowant" 
■<^f  or  detentioH.  Provided,  that  if  any  anrh  trader  snail  be  in  prison  at  the  time  of  the 
commencement  of  this  act,  such  trader  shall  not  be  deemed  to  have  committed  an  act  of  bank- 
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^o  show  that  a  sum  of  75/.  9«.,  belonging  to  the  bankrupt,  was  paid  into 
the  hands  of  the  defendant  on  the  10th  of  February,  1826,  his  examination 
before  the  commissioners  of  bankrupt  was  read.  It  contained  {inter  alia)  the 
following  statement :  — 

Qu.     Have  you  received  any  money  on  account  of  the  bankrupt? 

Ans.  Yes ;  it  appears  by  the  auctioneer's  account  that  I  received  the  sum 
of  75/.  9^.  on  account  of  the  bankrupt. 

•Qu.  When  was  this  sum  received  by  you  ? 

Ans.     I  believe  about  the  lOlh  of  February  last. 

Qu.  Have  you  any  doubt  that  you  received  a  sum  of  75/L  Of.  on  the  10th 
of  February  ? 

Ans.     I  have  very  little  doubt  of  it. 

Lord  Tknterden,  C.  J.  This  money  is  received  more  than  two  months  be- 
fore the  issuing  of  the  commission,  and  under  the  81st  sect,  of  the  stat.  6  Geo. 
4,  c.  16  (a),  bona  fide  transactions,  two  months  before  a  commission  issues,  are 
good  unless  the  party  has  notice  of  a  prior  act  of  bankruptcy ;  knowledge  of 
the  party's  insolvency  will  not  do.  *And  there  is  no  act  of  bankruptcy  p^g^ 
applicable  to  this  case,  unless  the  first  day  of  the  imprisonment  is  the  time  *- 
at  which  we  are  to  consider  the  act  of  bankruptcy  as  committed  :  and  if  that 
be  so,  the  plaintiffs  cannot  recover  in  this  action,  as  there  is  no  count  for  money 
had  and  received  to  the  use  of  the  assignees. 

Deacon,  for  the  plaintifiTs.  Does  your  Lordship  think  that  the  8l8t  sect,  of 
the  bank  nipt  act  extends  to  payments  made  by  the  bankrupt  ? 

Lord  Tentskdett,  C.  J.  The  legislature  uses  the  word  **  dealings,'*  and  I 
do  not  know  of  any  larger  term  that  could  have  been  used.  Knowing  the  party 
to  be  in  difficulties  is  nothing  at  all  under  this  act,  if  the  transaction  is  not 
within  two  months  of  the  suing  out  of  the  commission. 

For  the  defendant  it  was  proved,  that  he  had,  on  the  10th  of  February, 
received  the  sum  of  75/.  9^.,  which  sum  was  the  proceeds  of  the  sale  of  the 
bankrupt's  goods;  and  that  he  paid  the  bankrupt's  rent  and  a  sum  due  to  him- 
self out  of  it,  and  then  handed  the  residue  to  the  bankrupt,  while  in  prison. 

On  this  evidence  Lord  Tentebdex,  C.  J.,  directed  a 

Nonsuit 

JP.  Pollock,  and  Deacon,  for  the  plaintiffs. 

Brougham,  and  ChiUy,  for  the  defendant. 

[Attomies — Stevens,  W.  ^  W.^  and  SquireJ] 

niptcy  by  lying  in  prison,  until  he  shall  have  lain  in  prison  for  the  period  of  two  months."  The 
doubt  is,  whetner  the  words  in  italics,  beginning  every  euek  trader,  extend  o^er  the  whole 
clause,  or  whether  they  relate  onlv  to  persons  arrested,  oommitted,  or  detained  for  debt,  who 
shall  escape  out  of  prieon  or  custody. 

(a)  By  that  section  it  is  enacted,  **  That  all  conveyances  by,  and  all  contracts  and  other  deal- 
ings and  transactions  by  and  with  any  bankrupt,  bondJUe  made  and  entered  into  more  than 
two  calendar  months  before  the  date  and  issuing  of  the  commission  against  him,  and  all  execu- 
tions and  attachments  against  the  lands  and  tenements,  or  goods  and  chattels  of  such  bankrupt, 
hond  fide  executed  or  levied  more  than  two  calendar  months  before  the  issuing  of  soch  oom- 
mission,  shall  be  valid,  notwithstanding  anjr  prior  act  of  bankruptcy  by  him  committed:  pro- 
vided the  person  or  persons  so  desling  with  such  bankrupt,  or  at  whose  suit  or  on  whose 
account  such  execution  or  attachment  shall  have  issued,  had  not,  at  the  time  of  such  convey- 
ance, contract,  dealing,  or  transaction,  or  at  the  time  of  executing  or  levying  such  execution  or 
attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  committed:  Provided  also,  thst  where 
•  oommiraion  has  been  superseded,  if  any  other  commission  shall  issue  against  any  person  or 
persons  comprised  in  such  first  commission,  within  two  calendar  months  next  after  it  riiall  faevo 
been  superseded,  no  such  conveyance,  contract,  dealing,  or  tranaaction,  execution  or  attsch- 
ment,  shall  l>e  valid,  unless  made,  entered  into,  executed  or  levied  more  than  two  caleodsr 
months  before  the  issuing  the  first  oommisaion.*' 
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•BEFORE  LORD  TENTERDEN,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLE- 
DALE,  Js.     Jan.  23. 

Iq  Banc. 

F,  PoUnck  now  moved  for  a  new  trial,  on  the  ground  that  the  examination 
of  the  defendant  before  the  commissioners  (above  set  forth)  was  evidence  upon 
the  count  upon  an  account  stated  with  the  assignees ;  and  he  contended  that  an 
admission  of  the  receipt  of  money  belonging  to  a  bankrupt  aAer  an  act  of 
boflkruptcy,  was  evidence  of  a  subsisting  debt  due  to  such  bankrupt's  assignees; 
aDd  he  cited  the  cases  of  Knowles  v.  Michell  (a),  and  Uighniore  v.  Prim" 
rose  (/>). 

Baylet,  J.  It  seems  to  me  that  this  case  is  distinguishable  from  both  the 
cases  cited.  I  agree,  that  if  there  be  an  acknowledgment  of  a  subsisting  debt, 
that  is  evidence  on  the  account  stated.  In  one  of  the  cases  cited  there  was  an 
acknowledgment  of  a  specific  sum  of  nine  guineas  being  due,  and  in  the  other 
the  acknowledgment  went  specifically  to  a  bill  of  exchange.  It  is  true  that  the 
defendant  says,  in  this  case,  that  he  has  received  a  sum  of  money,  but  he  does 
not  acknowledge  it  as  a  subsisting  debt  due  to  the  assignees,  nor  say,  that  he  is 
liable  to  pay  any  thing  to  them;  and  if  that  be  so,  I  cannot  say,  that  he 
accounted  with  the  assignees,  and  was  found  in  arrear. 
•901    *HoLROYD,  J.,  concurred. 

^  LiTTLXDALB,  J,  I  should  have  much  doubt  whether  any  thing  said  in  an 
examination  before  commissioners  of  bankrupt  would  be  evidence  on  the  account 
stated.  However,  it  may  be  evidence  of  money  had  and  received.  The  party 
is  brought  there  by  compulsion,  and  he  is  compelled  to  answer  questions,  which 
is  nothing  like  accounting  and  being  found  in  arrear.  I  think  the  admission,  to 
support  an  account  stated,  must  be  either  to  the  person  to  whom  the  money  is 
owing,  or  some  one  sent  by  him.  Looking  at  the  form  of  the  count  on  an 
account  stated,  it  is  not  at  all  suitable  to  the  present  evidence. 

Lord  Tbisterden,  C.  J.  The  most  that  an  examination  before  commissioners 
of  bankrupt  does,  is  to  make  out  a  primd  facte  case  for  the  assignees,  that  the 
defendant  has  so  much  of  the  bankrupt's  money  in  his  hands,  so  as  to  call  on 
him  for  an  explanation. 

Rule  refused. 

(a)  13  Ea.  249.  In  this  flass  the  plaintifTa  declared  ibr  goods  iold  and  upon  an  acconnt  stated. 
The  tction  was  brought  for  the  price  of  trees  sold  when  growing ;  but  as  it  was  proved,  that 
the  defendant  admitted  that  a  sum  of  nine  guineas  was  dae  to  the  plaintiff,  the  Court  held  that 
the  plaintiff  was  entitled  to  recover  that  sum  on  the  account  stated. 

{h)  6  M.  &  S.  65.  In  this  case  it  was  held,  that  the  acceptor's  admission  of  his  liability  to  pay 
the  plaintiff  the  amount  of  a  bill  of  exchange,  of  which  the  latter  was  indorsed,  was  sufficient 
to  enable  the  plaintiff  to  recover  on  the  account  stated,  there  being  a  variance  as  to  the  eoimt 
onthebUL 


BEDFORD  et  aL,  Assignees  of  COHEN,  a  Bankrupt,  v.  PERKINS.  Jan.  11. 

A*,  being  a  trader,  belm  any  act  of  bankruptcy,  directed  his  broker,  who  had  authority  to 
distrain  for  rents  due  to  him,  to  pay  a  certain  sum  to  B.  in  satisfaction  of  a  debt,  and  the 
Woker,  bond  fide,  agreed  with  B.  to  pay  him  as  soon  as  he  received  the  rents,  and  after  this 
A.  became  Mnkrupt :  Held,  that  the  assignees  of  A.  could  not  recover  this  sum  from  the 
broker,  though  he  did  not  in  fact  pay  it  over  to  B.  till  after  the  commission  issued. 

HoNXY  had  and  received  by  the  defendant  to  the  use  of  th^  assignees.  Pfeli— 
General  issue. 
It  appeared  that  the  bankrupt,  who  was  the  owner  of  certain  bouses,  bad 
Vol.  XIV.— 50 
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given  the  defendant,  a  broker,  authority  to  distrain  on  the  tenants  of  those 
houses  for  rent.  The  bankrupt  owed  a  person  named  Hudeveurk  a  sum  of 
money ;  and  rhe  latter  called  on  the  bankrupt  to  pay  it ;  *but  instead  of  r^g. 
doing  so,  the  bankrupt  directed  the  defendant  to  pay  him  out  of  the  rents ;  ■- 
and  the  defendant  told  Hudeveurk  that  he  had  not  the  money  then,  but  agreed 
to  pay  him  the  amount  as  soon  as  he  got  the  money  from  the  tenants.  All  this 
occurred  before  Cohen,  the  bankrupt,  had  committed  any  act  of  bankruptcy. 
The  defendant  did  not,  in  fiict,  pay  over  the  money  to,  nor  was  it  demanded  by 
Hudeveurk  before  the  suing  out  of  the  commission. 

On  the  part  of  the  plaintiff  it  was  contended,  that  this  was  money  bad  and 
received  to  the  use  of  the  assignees. 

Scarlett^  A.  G.,  contrd^  argued,  that  as  the  transaction  was  Umhfidt^  and  as 
the  defendant  agreed  to  pay  the  sum  to  Hudeveurk,  as  soon  as  he  received  it, 
he  was  bound  to  do  so ;  and  therefore  he  never  at  any  time  held  the  money 
(or  the  assignees. 

Lord  Tbntbrden,  C.  J,  As  this  was  a  hont  fide  transaction,  the  question 
is,  whether,  if  there  had  been  no  bankruptcy,  Cohen  could  have  recovered  this 
money  from  the  defendant.  I  am  of  opinion  that  he  could  not ;  and  I  think  that 
what  passed  between  the  parties  as  to  the  paying  it  to  Mr.  Hudeveurk,  is  such 
an  appropriation  of  it  as  will  prevent  the  plaintiil&  from  recovering. 

Verdict  for  the  defendant. 

Campbell  and  HuUhinson^  for  the  plaintifis. 

Scarlett^  A.  G.,  for  the  defendant. 

[Attorniea — Hutchison^  and  In  person.] 


•MULLETT  V.  HUTCHISON.    Jan.  12.  [•92 

,  stating  that  the  party  signing  it  has  certain  billa  in  hts  hands,  which  he  has  "tafd 
diaeotuUedt  or  rttum  oh  demand"  doea  not  require  an  agreement  stamp. 

AssoMFSiT.^The  declaration  stated,  that  certain  bills  had  been  indorsed  by 
the  plaintifT,  and  delivered  to  the  defendant,  which  he  undertook  to  procure  to 
be  discounted,  or  to  return  to  the  plaintiff.  Breach — ^That  the  defendant  did 
not  get  them  discounted,  and  would  not  return  them,  but  on  the  contrary  thereof 
converted  the  said  bills  to  his  own  use.     Plea — General  issue. 

On  the  part  of  the  plaintiff,  an  unstamped  paper,  signed  by  the  defendant,  was 
ofiered  in  evideace.     It  was  in  the  following  terms : — 

''Sir, — ^I  have  in  my  hands  three  bills,  which  amount  to  120L  l(is,  (kLt 
which  I  have  to  get  discounted,  or  return  on  demand. 

John  Hutchison, 
«  To  Mr.  MuUett.  6th  June,  1826." 

KeUef/j  for  the  defendant,  objected,  that  by  this  paper  the  defendant  agreed 
to  do  one  of  two  things,  viz.  either  to  get  the  bills  discounted,  or  to  return  then ; 
and  therefore  it  was  not  admissible  in  evidence  without  an  agreement  stamp,  r^^ 

Fuhj  contrd^  relied  on  the  case  of  Tomkins  v.  Ashby  (a),  *and  con-  ^ 

fH  <  6.  It  C.  541.    In  that  cssb  the  pifointiflr  had  depoaited  monty  with  the  defendant,  who 
gave  a  memorandum  in  the  following  terma  :— 

**  September  85th,  189i> 
"  Mr.  Temkine  kas  kft  in  my  hands  7XMV 
It  was  «liected  that  tbia  paper  oaght  to  have  borne  a  receipt  atamp ;  but  the  Ck»urt  held,  that 
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tended,  that  the  paper  ooataioed  a  mere  acVDOwledgmeat  that  the  defendant 
had  the  bills  to  hia  hands,  but  that,  by  the  terms  of  it,  the  defendant  did  not 
agree  to  do  any  thing. 

LonI  TB^KTBSDXif,  C.  J.    I  shall  receive  the  paper  in  evidence;  but  I  will 
give  Mr.  KdLy  leave  to  move  to  enter  a  nonsuit. 

Verdict  for  the  plainti£ 

JFM,  lor  the  plaintiff. 

£b%,  ibr  the  defendant. 

[Attoipios    Cg|^  4-  F.,  and  TAomoi.] 


In  the  enaoiog  Term,  KMy  moved,  in  pursuance  of  the  leave  given  at  the 
trial;  but  the  Court  refused  the  rule,  being  of  opinion  that  the  paper  received  in 
efidoioe  was  not  an  agreement,  and  did  not  require  any  stamp.  . 

it  did  not  raqnire  any  ■tamp  at  all :  and  Lord  TttdwritM  intimated,  that  the  only  receipta  that 
rMiurad  a  atamp,  were  tboae  which  imported  that  aomething  formerly  due  had  been  diacbarged ; 
ana  hia  Lordahip  also  aaid,  that  acta  or  Parliament,  impoatnff  dutiea,  are  to  be  ao  oonatrora,  aa 
not  to  make  any  inatramenta  liable  to  them,  nnleaa  manifeatly  within  the  intentioa<if  the  Legia- 
Jatnre. 


HILLYARD  v.  MOUNT.    Jan.  13. 

B;  a  clanao  ui  the  ahip'a  articlea  of  a  Sonth  Sea  whaler,  the  aeamen  aenring  on  board  were  to 
loie  their  wagea  if  they  did  not  return  with  the  ahip  to  the  port  of  London.  After  aerring 
27niontha,  aome  of  the  aeamen  were,  with  the  oonaent  of  the  captain,  eivhanged  into  another 
■hip  ibr  others  belonging  to  that  ahip :  Held,  that  if  theae  aeamen  loat  their  wagea  undei  the 
articlea,  they  oould  recover  a  reaaonable  oompenaation  ibr  their  aenricea,  on  the  count  kx 
work  and  labour. 

Debt  on  ship's  articles  under  seal,  dated  the  21st  day  of  April,  1822,  by 
wbich  it  was  agreed,  that  the  plaintiff  should  serve  as  a  seaman  on  board  the 
ship  Mary,  a  l£>uth  Sea  whaler,  of  which  the  defendant  was  the  owner,  on  a 
voyage  to  the  South  Seas,  and  that  the  plaintiff  should  receive  a  one  hundred 
and  fortieth  share  of  the  net  proceeds  of  the  cargo.  The  declaration  then  pro- 
ceeded to  state,  that  the  plaintiff  duly  served,  and  that  his  share  amounted  to 
*041  ^^  There  were  also  counts  for  wages  for  *work  and  labour,  and  the 
-I  money  counts.  The  defendant  pleaded  the  general  issue  **  nU  dthet  ^  to  all 
bm  the  special  count;  and  to  that  he  pleaded,  that  it  was  agreed  by  the  ship's 
articles,  that  if  any  seaman  did  not  return  with  the  ship  to  the  port  of  London, 
be  should  forfeit  and  lose  his  proportion  of  the  proceeds  of  the  cargo ;  and 
averred,  that  the  plaintiff  did  not  return  with  the  ship  to  the  port  of  London  (a). 
Replication — ^That  the  plaintiff  had  license  to  quit  the  ship.  Rejoinder— Deny- 
ing the  license. 

It  appeared  that  the  plaintiff  executed  the  articles,  and  performed  his  duty  on 
board  the  ship  Mary  till  the  month  of  July,  1824,  but  that  on  the  return  of  the 
ship  after  the  active  part  of  her  voyage  was  completed,  they,  off  the  coast  of 
Japan,  met  with  the  ship  Harlestone,  another  whaler,  outward-bound,  and  that 

(a)  There  were  seven  other  apedal  pleaa,  and  the  general  iaane  nm  ntfaHum  pleaded  to  ibe 
4»dal  connt ;  bat  no  question  was  raiaed  on  any  bat  the  plea  abofe  stated. 
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it  was  agreed  between  the  captain  of  the  Mary,  and  the  captain  of  the  Harie- 
stone,  tlwt  certain  men  of  the  Mary  (of  whom  the  plaintiff  was  one)  should  be 
exchanged  into  the  Harlestone,  and  that  the  Mary  should  hring  home  some  of 
the  Hariestone's  men  who  were  sick  :  and  it  was  prov^,  thai  before  the  plain- 
tiff left  the  Mary,  the  captain. stated,  thot  he  was  diaoharged  with  his  (the  cap* 
taan's)  free  will,  and  that  he  was  not  to  lose  his  one  hundred  and  fortieth  share 
of  the  cargo,  and  that  the  captain  sent  his  boat  to  convey  the  plaintiff  on  board 
the  Harlestone. 
The  ship's  articles  were  put  in,  and  contained  a  clause  as  stated  in  the  plea. 
Brougham^  for  the  defendant,  was  proceeding  lo  Mgue  that  this  was  ao 
answer  to  the  present  action. 

Lord  Tenterden,  C.  J.    Mr.  Brougham^  you  contend,  that  under  these 

articles,  if  the  plaintiff  does  not  come  *honie  with  the  ship,  whether  he  r^^ 

quits  her  with  leave  or  not,  he  loses  all  his  wages.     There  is  certainly  a  ^ 

clause  in  the  articles  to  that  efllect :  however,  the  question  is  not  raised  on  these 

'  pleadings,  because  the  issue  is  taken  on  license  or  no  license ;  but  stHl,  taking 

that  point  to  be  in  your  fiivour,  and  taking  it,  that,  by  leaving  ^he  ship  with  the 

consent  of  the  captain,  the  plaintiff  loses  his  right  to  wages  und^r  the  articles,  I 

am  most  clearly  of  opinion,  that  he  may  recover  a  reasonable  compensatioD  fot 

his  services  under  the  common  counts  contained  in  this  declaration.    It  is  true, 

.  that  if  the  issue  of  license  or  no  license  is  found  for  the  plaintiff,  you  may  move 

.  to  enter  up  judgment  nofa  obttarUe  veredicto^  but  then  the  other  party  nay  have 

their  verdict  entered  on  the  count  ibr  work  and  labour ;  for  if  the  plaintiff  does 

not  recover  under  the  ship's  articles,  he  is  most  clearly  entitled  to  a  reaaooable 

compensation  for  so  many  months'  labour  as  he  has  performed. 

Verdict  for  the  plaintiff,  subject  to  a  reference  as  to  the  amouot; 
and  the  arbitrator  was,  on  the  iaoe  of  his  award,  to  raise 
the  question,  whether,  as  part  of  the  rigging  was  cut  away 
in  a  storm,  the  plaintiff  was  liable  to  general  average, 
ScarleU^  A,  G.,  and  Chmyn^  for  the  plaintiff. 
Brougham  and  Parke^  for  the  defendant. 

[Attomies — Jones  ^  £*.,  and  Cher.] 
Bas  ths  MM  of  TVrai  ▼.  Brnmeit,  amt$,  p.  9, 


•BENNETT  v.  WOMACK.    Jan.  12.  [•W 

A  ncC  rent  IB  i  siini  la  be  paid  to  the  hmdlord  clear  of  all  deductbne ;  and  if  one  agree  to  take 
a  lease  at  and  rent,  he  cannot  object  that  the  lease  containa  a  covenant  ^  him  to  paf  tbe 
land  and  sewers- taxes. 

What  are  uwuai  entnantt  ia  a  qoeation  of  laet  lor  the  Jury,  and  not  a  question  of  oonstmctioa 
for  the  Court; 

Assumpsit  on  a  written  a|;reenient  to  take  an  assignment  of  a  lease  of  a 
public-house.  The  first  special  count  of  the  declaration  averred  that  the  plain- 
tiff was  ready  to  perform  his  part  of  the  agreement,  but  that  the  defendant,  not 
legarding,  &Ci  would  not  accept  the  assignment.  There  were  other  special 
counts,  and  the  money  counts.    Plea^-General  issue. 

The  agreement  which  was  signed  by  berth  the  parties,  was  in  the  followifig 
form: — 

'}  This  agreement  witnesseth,  that  Charles  Bennett^  of  Brook  Hill,  derfceo- 
Fell,  Victualler,  doth  agree  to  sell  to  William  Womack,  of  Hoxton,  the  lease  and 
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goodwill  Jn  tradep  of  the  house  aod  premises  now  occupied  by  him,  kopwo  by 
the  sign  of  the  Coach  and  Horses,  situate  in  Brook  Hill  afon^wid,  for  the  sum 
of  275/,,  as  he  holds  the  same,  at  the  net  annual  rent  of  27/.,  for  an  unexpired 
term  of  at  least  eleven  years  and  three  quarters,  from  this  Jme;  and  under, 
common  and  usual  covenants ;  and  also  such  of  his  household  goods,  d^c.  &c.; 
aod  tlie  said  William  Womack  doth  hereby  agree  to  take  a  proper  assignment 
of  tbe  said  lease  and  premises  as  above  described,  provided  there  are  no  other 
tJtan  common  and  usual  covenants  contained  therein ;  and  that  he  will  pay 
unto  the  said  Charles  Bennett,  the  said  sum  of  275/.  for  the  same,  ^.  d&c." 

This  agreement  was  dated  on  the  17th  of  January,  1827 ;  and  was  to  be 
carried  into  efiect  on  the  1st  of  February,  in  the  same  year.  It  was  proved 
that  an  abstract  of  the  plaintiff's  title  was  delivered  on  the  30th  of  January,  and 
that,  00  the  morning  of  the  1st  of  February,  the  defendant  said  that  he  repented 
of  his  bargain,  and  would  not  complete  the  purchase ;  and  it  was  also  proved, 
that  he  did  not  come  to  the  place  appointed  during  any  part  of  the  day. 
tg.^  Kelfy^  for  the  defendant.  By  this  agreement  the  'defendant  only  agrees 
-■  to  take  an  assignment  with  tlie  common  and  usual  covenants.  Now,  by 
the  abstract  delivered,  it  appears  that. the  original  lease  contains  a  covenant  by 
the  tenant  to  pay  the  "  land*tax,  sewers-rate,  and  all  other  taxes,  rates,  duties, 
aod  assessments  whatsoever.*^  Now,  the  land-tax  and  sewers-rate  are  land- 
lord's taxes,  and  a  covenant  by  a  tenont  to  pay  t)iem  certainly  cannot  be  ccaa- 
sidered  usual.  There  is  besides  in  the  original  lease  a  proviso  ibr  a  re-entjty  ^i 
caae  the  rent  is  in  arrear  for  15  days,  or  in  case  the  premises  should  be  used 
for  any  other  trade  than  that  of  a  licensed  victualler.  If  this  house  had  been 
used  by  a  linen  draper,  and  there  had  been  a  covenant  that  no  other  trade 
ihould  be  carried  on  there,  it  would  be  maaiiestly  a  covenant  in  restraint  of 
trade;  but  this  is  worse  still,  because  this  house  cannot  be  carried  on  as  a 
victualling  house,  without  a  license,  the  granting  of  which  is  discretionary  in  the 
Justices. 

Lord  TsHTteOBif,  C.  J.  The  question  is,  whether  these  are  usual  covenants 
ID  such  a  lease. 

Kelly,  In  the  case  of  C^rch  v.  Brown  (a).  Lord  Eldon  says,  '*  The  safest 
rule  for  property  is,  that  a  person  shall  be  taken  to  grant  the  interest  in  an 
estate  which  he  proposes  to  convey,  or  the  lease  he  proposes  to  make ;  and  that 
nothing  which  flows  out  of  that  interest  as  an  incident,  is  to  be  done  away  by 
loose  expressions  to  be  construed  by  facts  more  loose ;  that  it  is  upon  the  party 
who  has  forborne  to  insert  a  covenant  for  his  own  benefit,  to  show  his  title  to 
It;  and  that  it  is  safer  to  require  the  lessor  to  protect  himself  by  express  stipu* 
kUioHj  than  for  Courts  of  Equity  to  hold,  that  contracting  parties  shall  insert 
not  restraints  expressed  by  the  contract  or  implied  by  law^  but  such,  more  or 
less  in  number,  as  individual  conveynncers  shall  from  day  to  day  prescribe  as 
*  981  P'^P^'^  ^^  ^  imposed  *upon  the Jessee ;  and  that  all  those  restraints  so 
-■  imposed  from  time  to  time,  are  to  be  introduced  as  the  aggregote  of  the 
agreement.'*  And  I  therefore  submit,  that  any  thing  which  goes  to  limit  the 
enjoyment  of  the  term,  by  the  tenant,  should  be  expressly  stipulated  for  by  the 
landlord. 

Lord  TBNTSRDEif,  C.  J.  I  have  no  doubt  on  the  first  objection.  Here  the 
landlord  is  to  have  a  net  annual  rent  of  27/. ;  now,  that  he  will  not  have,  unless 
the  tenant  pays  the  land-tax  and  sewers-rate.  As  to  the  covenant  for  ro-entry 
for  non-payment  of  rent,  that  is  quite  usual,  though  in  some  cases  it  is  after  a 
lapse  of  a  greater,  and  in  others  a  less  number  of  days  from  the  time  of  the  rent 
becoming  due.  With  regard  to  the  stipulation,  that  no  other  business  shall  be 
carried  on  than  that  of  a  licensed  victuallert  I  have  some  doubt,  and  I  am  ready 
to  hear  evidence  on  either  side. 

A  clerk  of  the  plaintifTs  attomies  proved,  that  he  was  in  the  habit  ot  seeing 

(s)  15  Ve*.  266. 
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a  great  number  of  public^hoiwe  leaaes,  and  that  this  stipulation  was  contained  io 
SIX  leases  out  of  every  ten. 

Kelly,  I  submit  that,  under  the  case  of  Church  t.  Brawn,  this  is  a  question 
of  construction  for  the  Court,  and  not  a  question  of  fact  fur  the  Jury. 

Lord  TBirrsBOEN,  C.  J.  I  am  clearly  of  opinion,  that  what  is  a  usual 
covenant  is  a  question  of  fact  for  the  Jury.  If  there  had  not  been  the  word 
**  net,"  I  should  have  been  with  the  defendant  on  the  first  objection ;  a  ftef  rent 
means  a  sum  clear  of  all  deductions :  and  with  regard  to  the  other  point,  as  it  is 
proved  that  more  than  half  the  leases  contain  such  a  covenant,  tliere  being  do 
evidence  on  the  other  side,  I  shall  recommend  the  Jury  to  say  that  it  is  usual. 

Verdict  for  the  plainliC 

^SoarieU^  A.  G.,  and  Chilton,  for  the  plaintiff  r«g^ 

Kdly,  for  the  defendant.  '- 

[Attomies— Fan^fefcofii  4"  C.,  and  MiUs^ 


In  the  ensuing  term  Kdty  moved  to  set  aside  the  rerdict  and  enter  a  nonsuit, 
but  the  Court  refused  a  rule. 


TATES  and  another.  Assignees  of  MARSHALL,  a  Bankrupt,  tr. 

CARNSEW.    Jan.  14. 

If  a  parson  who  haa  numerona  daalinga  with  a  bankrupt,  on  being  examined  befbra  the  Com- 

miasionera,  does  not  bring  his  books  with  him,  but,  while  under  eiamination,  ronaents  that 
the  accountant  to  the  oommieaion  ahall  make  extracta  fh)m  them ;  these  exiracta  cannot  be 
uaed  aa  eridenee  againat  him,  without  also  reading  hia  examination.  If  one  buya  goods  of  i 
bankrupt  under  aoch  circumstances  aa  will  entitle  hia  asaicneea  to  maintain  trorer  for  then, 
such  buying  is  in  itself  a  conversion,  and  the  aasignees  need  iwt  adduce  CTidence  of  a  demaml 
and  refuraL  Upon  the  question,  under  the  stat.  46  Geo.  3,  c.  135  (repealed  Irom  the  lit 
Sept.  1825.  by  the  stat.  6  Geo.  4,  c.  16).  whether  a  party  dealing  with  a  trader  knew  him  to 
be  inaolyent ;  the  Jury  may  infer  auch  knowledge  from  the  fact  of  the  party  buying  goodi 
of  the  trader  to  a  great  extent  for  a  period  of  near  two  yeara»  at  pricea  more  than  thirty  jpcr 
etnt.  under  prime  coat. 

TsoysR  for  woollen  cloths.     Plea — General  issue. 

The  commission  of  bankrupt  which  issued  against  Marshall  was  dated  the 
32d  of  November,  1824,  and  it  was  proved  that  he  committed  an  act  of  bank- 
ruptcy on  the  5th  of  January  in  that  year. 

The  case  on  the  part  of  the  plaintiffs  was,  that  the  defendant  had  bought  the 
cloths  when  he  must  have  had  a  knowledge  that  Marshall  was  insolvent  (a). 

*It  appeared  that  Marshall  was  an  extensive  dealer  in  woollen  cloths,  retAA 
and  that  in  almost  every  week  during  the  year  1823,  and  also  in  the  year  ^ 
1824,  up  to  the  time  of  his  bankruptcy,  he  bought  cloths  of  the  manufacturers, 

(a)  Aa  thia  eommiaaion  iaaned  hi  the  year  1884,  and  before  the  atat.  6  Geo.  4,  c.  16.  whidi 
eame  into  operation  on  Sept.  1,  1825,  the  queation  in  thia  case  waa  on  the  atat.  46  Geo.  3,  c. 
135  (repealed  by  the  stat.  6  Geo.  4.  c.  16).  which  protected  all  paymenta  and  transactioof 
with  mny  bankrupt,  honifide  made  or  entered  into  more  than  two  calendar  months  before  the 
iaaning  of  the  oommiaakin,  unleas  the  party  had  notice  of  an  act  of  bankrvptcy  committed  by 
the  bankrupt,  or  that  he  waf  mgoivent,  or  had  stopped  psyment.  The  sfat.  6  Geo.  4,  c.  16.  • 
81.  considerably  alters  the  lew  as  it  stood  under  the  stat.  46  Geo.  3,  c.  135.  For  that  sect,  see 
•«tf<f  p.  87,  and  the  eaae  of  Tudker,  aaaignee  of  HiAman  ▼.  Barrvw,  taUe,  p.  85. 
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and  sold  them,  as  soon  as  he  received  them,  to  the  defendant,  at  prices  much 
under  prime  cost,  and  under  the  market  prices  at  that  time.  It  was  proved,  that 
on  one  occasion,  in  the  year  1823,  Marshall  bought  certain  pieces  of  cloih  of 
the  manufacturer  at  671/.  ISs.;  and  immediately  afterwards  sold  them  to  the 
defendant  for  862/.  Il5. ;  and  that,  throughout  their  dealings  in  the  year  1824, 
the  sales  of  cloths  to  the  defendant  were  at  prices  which  were  on  an  average 
34/.  I2s.  Id,  per  cent,  lower  than  Marshall  was  to  pay  the  manufacturers  for 
them ;  and  that  those  prices  were  very  little  more  than  fair  prices  for  the  mere 
wool  in  an  unwrought  state  ;  but  it  was  also  proved,  that  the  defendant  paid  for 
thera  in  cash. 

For  the  purpose  of  showing  the  difllerent  dealings  between  Marshall  and  the 
defendant,  the  latler  was  eiamined  before  the  Commissioners  of  Bankrupt;  on 
his  examination  he  did  not  bring  his  books  with  him,  but  while  under  examina- 
tion he  consented  that  the  accountant  to  the  commission,  and  one  of  the  clerks 
of  the  solicitor,  should  go  and  examine  his  books,  and  compare  those  parts  of 
them  which  related  to  these  transactions,  with  an  extract  of  the  bankrupt*s  books, 
which  they  took  with  them.  They  did  so,  and  the  plaintiff's  counsel  wished  to 
call  the  accountant  to  prove,  from  this  inspection  of  his  books,  what  the  dealing! 
between  Marshall  and  the  defendant  had  been  (the  latter  having  had  notice  to 
produce  his  books). 

Gurne^y  for  the  defendant,  objected  that  the  plaintiff's  counsel  ought  not  to 
be  allowed  to  do  this,  without  also  reading  the  defendant's  examination  before 
tbe  Commissioners  of  Bankrupt,  because  the  books  were  examined  at  the  de- 
fendant's counting-house,  merely  to  save  the  trouble  of  producing  them  before 
tbe  Commissioners. 

*1011       ^I^rd  Tbiitbbdien,  C.  J.     1  think  I  must  consider  it  as  all  one  trans- 
■■  action,  and  that  if  this  account  is  made  use  of  by  the  plaintifis,  the 
examination  tiefbre  the  Commissioners  must  also  be  read. 

The  defendant's  examination  was  read :  it  stated  that  the  bankrupt  had  told 
him  that  he  was  selling  the  cloths  at  a  profit,  and  that  he  was  worth  between 
3000/.  and  4000/. ;  and  it  also  stated  that  the  defendant  believed  Marshall  to  be 
a  solvent  man. 

There  was  no  evidence  given  of  any  demand  of  the  cloths  being  made  on 
tbe  part  of  the  plaintiffs,  or  of  any  refuf«al  of  the  defendant  to  deliver  th^m  up. 

Gurney^  for  the  defendant,  objected  that  there  was  no  conversion,  as  no  evi- 
dence had  been  given  of  any  demand  or  refusal. 

Lord  Tentkrdbn,  C.  J.  It  has  been  decided,  I  think,  that  the  buying  goods 
of  a  party  who  was  not  authorized  to  dispose  of  them  is  enough  (a), 

Gumey^  for  the  defendant,  addressed  the  Jury,  and  contended  that  the  mere 
fact  of  a  party  selling  his  goods  at  low  prices,  could  not  be  at  all  considered  as 
conveying  a  knowledge  that  the  seller  of  them  was  insolvent,  for  in  the  course 
of  trade  it  of>en  happened  that  a  merchant  of  great  opulence,  having  bought  an 
article  at  a  given  price,  and  finding  the  market  going  against  him,  would  sell  at 
s  loss,  not  only  because  he  might  fear  that  his  loss  would  be  greater  if  he  waited, 
but  also  to  get  his  capital  again  into  a  disposable  state,  so  as  to  inv(*st  it  in 
M021  B^"^^^^''?  ^1^1  *vhich  might  be  more  productive;  and  he  relied  on  the 
^  fact  of  the  defendant's  paying  ready  money,  which  he  would  not  have 
done,  if  he  had  not  been  satisfied  in  his  own  mind  that  all  was  right ;  and  he 
complained,  that  the  effect  of  a  verdict  for  the  plaintiflls,  would  be  to  nwke  the 
defendant  pay  for  these  goods  twice  over. 

Lord  TiEivTERDEif,  C.  J.  (In  summing  up  to  the  Jury).     The  question  in 
this  case  is,  whether  the  defendant  must  not,  as  a  man  of  business,  have  known 
from  the  nature  of  these  dealings  with  the  bankrupt,  Marshall,  that  the  latter 

(a)  In  the  case  of  Hurgt  t.  Gwmnap,  2  Stark.  306,  Lord  Eilenbonmfrjk  said,  that  tho  very  act 
of  taking  goods  from  one  who  had  no  right  to  dispose  of  them,  was  in  itself  a  conversion ;  and 
the  Court  of  K.  B.  aAerwards  concurred  in  that  opink>n  i  see  also  the  case  of  SoamtM  v.  Wiatt$, 
«**.  Vol  1,  p.  400. 
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was  an  insolvent  man.  We  find  Marshall  selling  for  a  period  of  nearly  two 
years,  at  prices  vastly  below  prime  cost ;  and  it  is  for  you,  as  men  of  businesSp 
to  say,  whether  the  defendant  coiild  go  on  dealing  with  a  man  in  this  way  for 
so  long  n  time,  without  knowing  that  he  was  insolvent.  There  is  no  doubt,  that, 
for  the  sake  of  getting  ready  money,  great  sacrifices  are  oAen  made  in  one  or 
two  transactions,  by  solvent  men,  but  the  strength  of  this  case  on  the  part 
of  the  plaintiffs  is,  that  there  were  not  merely  one  or  two  dealings  between 
these  parties,  but  a  continued  series  of  them,  both  in  the  year  1923,  and 
in  the  year  1824.  If  you  think  that  the  defendant  at  any  time  during 
those  years,  knew  that  Marshall  was  insolvent,  from  that  time  the  dealings 
between  them  were  all  void.  The  plaintiffs  now  claim  to  recover  the  full 
value  of  the  goods,  and  the  defendant  complains  of  hardship  in  having  to  pay 
for  these  goods  twice  over ;  but  upon  that  I  can  only  say,  that  those  who  deal 
with  insolvent  men,  must  be  content  to  run  that  risk,  and  have  only  to  tbaok 
themselves  if  such  speculations  do  not  always  answer.  However,  as  this  is  an 
action  of  trover,  the  damages  are  in  your  discretion,  and  you  may  find  a  verdict 
for  such  amount  as  you  may  think  reasonable  and  proper,  under  the  whole  of 
the  cireumstances  of  this  case. 

Verdict  for  the  plaintilTs. — ^Damages  3909/.  7s. 


^ Scarlett^  A.  G.,  Oampbdl,  and  R.  V.  Richards^  for  the  plaintifis. 
Qurney^  and  F.  FaUock^  for  the  defendant. 

[Attomies — C.  Knight,  and  Sweet  ^  QfJ] 
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The  plaintifT  wrote  a  letter  to  the  defendant,  which  the  defendant  did  not  answer.  At  the  trial, 
the  plaintiff's  counsel  called  for  it  under  a  notice  to  produce,  and  wished  to  five  evidence  of  iti 
contents :  Held,  that  such  evidence  was  not  admissible ;  but  that  if,  by  the letler,  the  plaintiif 
demanded  a  certain  sum,  so  mach  only  of  the  copy  of  it  might  be  read  aa  stated  the  sum 
demanded.  If  the  defendant's  counsel  take  an  objection,  and  the  plaintiff^s  counsel  answer 
it,  and  in  replying  on  the  objection  the  defendant's  counsel  cite  a  case,  the  plaintiff's  ooaasel 
will  be  allowed  to  observe  on  the  case  so  cited. 

Monet  had  and  received.     Plea — General  issue. 

The  plaintiff  had  sent  a  letter  to  the  defendants,  demanding  a  sum  of  money 
as  due  to  him.     But  no  answer  had  been  returned  by  the  defendants. 

The  plaintifTs  counsel  called  for  the  letter  under  a  notice  to  produce,  with  a 
view  of  reading  it  in  evidence,  as  a  part  of  their  case. 

ScarleUj  A.G.,  for  the  defendants,  objected,  that  an  unanswered  letter,  written 
by  the  plaintiff,  was  not  evidence  in  his  own  favour;  for  otherwise  a  party 
would  only  have  to  write  a  letter  to  make  evidence  for  himself. 

JP.  Pollock^  contrd.  Certain  things  are  stated  in  this  letter,  which  the  defend- 
ants might  deny  by  answering  it ;  and  I  submit  that  it  is  evidence,  exactly  the 
same  as  what  is  said  verbally  in  the  presence  of  a  defendant  is  evidence  agsinst 
him,  thousrh  he  may  make  no  answer. 

Lord  TRTTTBRnEN,  C.  J.  I  am  slow  to  admit  that.  What  is  said  to  a  man 
before  his  face,  he  is  in  some  degree  called  on  to  contradict,  if  he  does  not  ae- 
quiesce  in  it ;  but  the  not  answering  a  letter  is  quite  different ;  and  it  is  too  moch 
to  say,  that  a  man,  by  omitting  to  answer  a  letter  at  all  events,  admits  the  troth 
of  the  statements  that  letter  contains.  I  nm  of  opinion  that  this  letter  can-  r#|  aj 
not  be  read.     You  may  have  that  single  line  read,  in  which  the  *plain*  ^ 
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tiff  makes  a  demand  of  a  certain  amount^  but  not  any  other  part,  which  states 
any  supposed  fact  or  facts  (a). 

*inM      ^T^^^  line  ^y  of  the  letter,  which  contained  a  demand  of  the  sum  in 
•I  question,  was  read. 

In  the  course  of  the  case,  Scarlett^  A.  G.,  took  an  objection,  which  was 
answered  by  the  counsel  on  the  other  side;  but,  in  replying  on  the  objection, 
ScetrleU  cited  a  case. 

R  Pollock  wished  to  observe  on  the  case  cited ;  but  it  was  contended  by 

Scarletl^  A.  G.,  that  he  had  no  right  to  speak  on  the  objection,  after  the 
counsel  making  it  had  replied. 

Lord  TsNTERDBN,  C.  J.  As  a  case  has  been  cited  in  replying  on  the  objec- 
tion, I  think  that  Mr.  PoUock  has  a  right  to  observe  on  that  case  {b). 

Verdict  for  the  plaintiff. 

F.  Pollock,  and  R.  V.  Richards,  for  the  plaintiff. 

Scarlett,  A.  G.,  and  Comyn,  for  the  defendants. 

[Attornies^-/.  ^  S.  Pearce  ^  Cb.,  and  In  person.] 


Ill  the  ensuing  Term,  Scarlett,  A.  G.,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  t&t  the  verdict  was  against  evidence. 

(a)  It  has  been  a  qaestkm,  on  trials  for  high  treason,  how  far  papers  foand  in  the  houae  of 
the  party  accused,  are  admissible  in  evidence  against  him ;  and  the  following  extract  from  the 
trial  of  Mr.  Borne  Tooke,  25  State  Tr.  120,  respecting  the  adroisaibitity  of  a  letter,  firom  a  per* 
ion  named  Cooper,  which  was  Ibund  in  his  house,  may  be  acceptable. 

"  Mr.  2Wftc  I  do  not  know  what  papers  may  have  been  taken  firom  my  house ;  but  are 
Isttera  written  to  me  to  be  prodaced  as  evidence  against  me  f 

Lord  Chief  Justice  Em.  Being  found  in  your  poaseasion,  they  undoubtedly  sre  producible 
as  eridence ;  but  as  to  tne  effect  of  them,  very  much  will  depend  upon  the  circumstancea  of  the 
eontenta  of  those  letters,  and  whether  an»vert  to  them  can  be  traced,  or  vthether  any  thing  ha$ 
heen  4ene  t^&n  them.  A  great  number  of  papers  may  be  found  in  a  man's  possession,  whieh- 
will  be  primd  facie  evidence  against  him,  but  vrill  be  open  to  a  variety  of  explanations ;  and  it, 
is  always  a  very  considerable  explanation,  that  nothing  appears  to  have  been  done  in  conae- 
qwoce  of  the  paper  being  aent  to  him ;  but  all  papera  found  in  the  posaesnon  of  a  man  are 
primi  facie  evidence  against  him,  if  the  oontenta  of^them  have  application  to  the  subject  under 
oonsidenition. 

Mr.  Toeke.  The  reason  of  my  asking  it  is,  I  am  very  much  afraid,  that,  besides  treason,  I 
may  be  charced  with  blasphemy. 

Lord  Chief  Justice  Byre.    You  are  not  tried  for  that. 

Mr.  Toeke.  It  is  notorious,  that  I  do  not  answer  common  letters  of  civility ;  but  I  have 
received  and  kept  many  curious  letters.  I  received  some  letters  from  a  man  whose  name  ia 
Oliver  Verallf  and  he  endeavoured  to  prove  to  me  that  he  was  God,  the  Father,  Son,  and  Holy 
Ghost.  I  kept  the  letters  out  of  curioaity,  and  it  is  probable  they  may  be  produced  against  me. 
He  Dfoved  it  from  the  Old  Teatament,  in  the  first  place,  that  he  was  God  the  Father ;  because 
God  is  0  VeraU,  that  is.  God  over  all.  He  provM  he  was  God  the  Son  from  the  New  Testa- 
ment, "  Verily,  verily,  I  am  he,**  that  ia,  Veral  /,  Veral  /,  I  am  he.  Now,  if  these  letters, 
written  to  me,  which  I  from  curioeity  have  preserved,  but  upon  which  I  have  taken  no  step, 
and  to  which  I  have  given  no  answer,  are  produced  against  me,  I  do  not  know  what  may 
beoooMofme. 

ImA  Chief  Justice  Bpre,  If  yon  can  treat  all  the  letters  that  have  been  found  upon  you,  with 
u  much  success  as  3rou  have  theae  letters  of  your  correspondent,  you  will  have  no  great  reason 
ur  apprehension,  even  should  that  letter  be  brought  against  you.*' 

The  letter  of  Mr.  Cooper  waa  read. 

Id  Wat9an*9  Case,  2  Stark.  140,  it  waa  held,  that  papera  found  in  the  lodginga  of  a  ro-eon- 
sDirator,  at  a  period  subaequent  to  the  apprehension  of  the  prisoner,  may  be  roM  in  evidence, 
although  no  €Aeolnte  proof  be  given  of  their  previous  existence,  where  strong  presumption 
exists,  that  the  lodginga  had  not  been  entered  by  any  one  in  the  interval  between  the  apnre* 
oension  and  the  finding,  and  where  the  papers  are  intimately  connected  with  the  objects  ot  the 
conspiracy,  as  detailecrin  evidence. 

(f»)  If,  on  the  trial  of  a  case,  the  defendant's  counsel  calls  no  witnesses,  but, -in  his  address 
to  the  Jury,  cites  rases,  the  practice  is  for  the  plaintifTs  counsel  to  observe  on  the  eflect  of  those 
casM,  confining  himself  to  the  law,  without  touching  on  the  facts.  As  to  the  right  to  re^y 
upon  the  facts  and  evidence,  see  eale,  p.  75. 
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•LOVELAND,  surviving  Obligee,  v.  KNIGHT.    Jan.  18. 

If  in  in  action  on  a  bond  given  by  the  sureties  of  a  collector  of  foxes,  there  be  breaches  assisned, 
that  the  collector  did  not  pay  over  money  received,  and  that  he  did  not  duly  demand  tod 
enfbroe  payment  of  the  taxea,  it  is  not  necessarv,  on  the  part  of  ihe  plaintiff,  to  prove  exactly 
what  money  he  received  ;  for  if  it  be  proved  that  he  was  to  collect  a  certain  sum,  and  that 
he  paid  over  a  amaller  aum.  and  did  not  take  proper  steps  to  exonerate  kiwudf  Irom  the 
residue,  the  plsiniiff  will  be  eniiiled  to  recover.  Omitting  a  word  where  the  context  sop 
plies  it,  or  insening  a'  wrong  word,  where  the  context  corrects  the  mistake,  is  no  vahaDoe. 
Therefore,  if  on  oyer  of  a  bond,  the  obligees  are  described  as  Commissioners  acting  under 
an  act  of  Parliament  for  the  regulation  ot  ihe  duties  on  assessed  taxes,  and  in  the  bond  the 
duties  are  stated  to  be  duties  ^asaeased  taxes,  this  is  no  variance. 

Debt  on  a  bond  for  7000/.,  dated  July  4th,  1824.  The  defendant  craved 
oyer  of  the  bond,  of  which  the  condition  was,  that  one  Richard  Winkles,  junr. 
who  had  been  appointed  a  collector  of  assessed  taxes  for  the  parish  of  St.  Mary, 
Islington,  should  well  and  truly  pay,  in  pursuance  of  the  acts  of  Parliament  in 
such  case  made  and  provided,  all  sums  of  money  assessed  on  and  to  be  collected 
in  the  said  parish ;  and  that  he  should  duly  demand  the  sums  assessed  from  the 
respective  persons  by  whom  the  same  were  payable ;  and  in  case  of  non-pay- 
ment, should  duly  enibrce  the  powers  of  the  said  acts  of  Parliament  agaiiBit 
such  as  should  make  default.  Pleas,  firsts — Non  est  factum,  Second-^Per- 
ibrmance  of  the  condition.  Third — ^That  Winkles  was  removed  and  dischai^ed 
from  his  office  of  collector,  on  the  15th  day  of  November,  1824 ;  and  that  he 
performed  the  condition  of  the  bond  up  to  that  time.  Fourth — A  nearly  similar 
plea,  stating  also  the  appointment  of  a  new  collector  in  the  place  of  Winkles. 
-FVW^Fraud. 

Replication  to  the  second,  third,  and  fourth,  pleas — ^That  Winkles  did  not 
perform  the  condition,  but  that,  on  the  contrary  thereof,  while  he  was  collector, 
divers  sums  were  assessed  to  be  collected  in  the  parish,  and  were  collected  and 
received  by  Winkles,  yet  that  neither  he  nor  his  sureties  well  and  truly  paid 
the  sums  by  him  so  collected,  in  pursuance  of  the  directions  of  the  statutes  in 
the  condition  referred  to.  And  further  breaches  were  assigned,  that,  although 
many  persons  in  the  parish  were  duly  assessed,  yet  Winkles  did  not  demand 
the  sums  assessed,  or  any  of  them ;  and  also  that,  although  divers  persons  were 
duly  assessed,  and  the  taxes  duly  demanded,  yet  Winkles  did  not  enforce  the 
powers  of  the  acts  of  Parliament.  The  replication  also  took  issue  on  the  plea 
of  fraud.     Rejoinder — ^Denying  the  breaches,  and  concluding  to  the  country. 

*The  bond  was  read.  In  setting  it  out  in  the  record  on  oyer,  it  r««Q<T 
was  stated  as  follows : — *'*'  Know  all  men,  by  these  presents,  that  we,  ^ 
Richard  Winkles,  junr.,  of  dec,  and  Samuel  Knight,  of  die,  which  said  Richard 
Winkles,  junr.  is  a  collector  for  the  parish  of  Islington,  nominated,  and  appointed 
by  the  Commissioners  acting  for  the  division  of  Finsbury,  in  the  county  of 
Middlesex,  in  the  execution  of  an  act  of  Parliament,  made  and  passed  in  the 
4Sd  year  of  the  reign  of  his  late  Majesty  king  George  the  Third,  intituled,  *  Ad 
act  for  consolidating  certain  of  the  provisions  contained  in  any  act  or  acts 
relating  to  the  duties  under  the  management  of  the  Commissioners  for  the  affoirs 
of  taxes,  and  for  the  amending  the  same.'  And  also  a  certain  other  act  of  Par- 
liament, made  and  passed  in  the  48th  year  of  his  said  late  Majesty's  reign,  inti- 
tuled, *  An  act  to  amend  the  acts  relating  to  the  Duties  on  Assessed  Tb^es,  and 
of  the  tax  upon  the  profits  of  property,  professions,  trades,  and  offices,  and  to 
regulate  the  assessment  and  collection  of  the  same,  so  far  as  relates  to  the 
assessed  taxes.'  And  also  of  a  certain  other  act,  &c.  [setting  out  the  titles  of 
several  more  statutes],  which  said  Samuel  Knight,  &c.,  are  jointly  and  severally 
held  and  firmly  bound,  d^." 

When  the  bond  was  read,  it  appeared,  that,  in  the  bond  itself,  instead  of  the 
words  "  duties  on  assessed  tazes,''^  the  words  were,  "  duties  if  assessed  taxes." 

F.  FoUock  and  Farke  contended,  that,  as  the  bond  was  set  out  on  oyer,  thr 
party  was  obliged  to  set  it  out  in  the  very  words. 
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SbtarkU^  A.  6«,  Holt,  and  Bayly^  contra^  argued,  that  if  it  were  material  Id 
8et  out  the  title  of  this  act,  it  must  no  doiitit  be  done  correctly  %  but  that  here, 
the  ^aoge  of  the  word  on  for  the  word  ^  did  oot  alter  the  sense ;  and  as  it 
could  not  mislead  any  one,  it  was  no  variance. 

*lOfil       *^r<^  Tentbkden,  C.  J.     A  deed  set  out  on  oyer  is  to  be  considered 
-I  the  same  as  if  it  were  made  part  of  the  declaration ;  but  in  the  present 
case  it  strikes  me,  that  the  words  set  out,  and  those  found  in  the  bond,  amount 
to  the  same  in  substance;  but  I  will  give  leave  to  move  to  enter  a  nonsuit. 

The  duplicate  assessment  of  the  parish  of  St.  Mary,  Islington,  was  put  in ; 
sod,  under  it,  Mr.  Winkles  was  to  have  collected  6022/.  Is,  SdT.,  but  it  was 
proved  by  the  Receiver-Greneral  of  taxes  for  the  county  of  Middlesex,  that  Mr. 
Winkles  only  paid  over  to  him  a  sum  of  226/.  \s.  Sd.  This  witness  also 
proved,  that  it  was  the  duty  of  a  collector  of  taxes  to  make  a  return  of  all  dis- 
tresses that  he  had  made  for  taxes  in  arrear,  and  also  a  return  on  oath  of  all 
persons  bankrupt  or  insolvent,  who  were  defaulters,  and  of  whom  he  could  not 
get  the  amounts  of  taxes  assessed  on  them  (a),  but  that  Mr.  Winkles  had  made 
DO  such  returns. 

The  plaintiflTs  counsel  contended,  on  this  evidence,  that,  as  breaches  were 
assigned  for  not  demanding,  and  (or  not  enforcing  payment  of  the  taxes,  as  well 
as  for  not  paying  over  the  money  actually  received  to  the  Receiver-General  of 
taxes  (5),  it  was  not  necessary  to  call  every  inhabitant  who  had  paid  taxes  to 
Mr.  Winkles,  to  show  how  much  money  he  had  received,  and  not  paid  over 
to  the  Receiver-General ;  (or  that  it  stood  thus :— if  Winkles  had  received  the 
money,  and  kept  it,  the  plaintiffs  could  recover  on  the  first  breach ;  and  if  he 
had  not  received  it,  and  had  not  made  such  returns  to  the  Receiver- General  as 
would  exonerate  himself,  he  was  liable  on  the  other  breaches ;  and  they  relied 
oa  the  12rh  and  43d  sections  of  the  statute  43  Greo.  3,  c.  00 ;  and  on  the  2dd 
•ectioD  of  the  stat.  43  Geo.  3,  c.  161  (c). 

^1091       *^'  Pollock^  for  the  delendanf,  submitted,  that  some  allowance  ought 
-'  to  be  made  for  the  taxes  on  empty  houses,  and  for  the  taxes  of  those 
persons  who  would  not  have  been  able  to  pay,  if  the  collector  had  used  every 
diligence. 

Lord  Tentebden,  C.  J.  The  law  is  against  you.  The  breaches  are  for 
not  paying  over,  and  also  for  not  demanding  and  enforcing  payment.  Now,  it 
appears  that  no  return  is  made  of  any  list  of  defaulters,  which  should  have  been 
done  to  discharge  the  collector;  and  by  not  returning  such  a  list,  persons  are 
enabled  to  run  away,  who  would  otherwise  have  been  obliged  to  pay  their  taxes; 
and  therefore  Mr.  Winkles  is  liable  for  those  taxes. 

Verdict  for  the  plaintiff  for  the  whole  amount  of  the  taxes,  de- 
ducting the  sum  paid  over  by  Winkles,  the  sum  received 
by  the  succeeding  collector,  and  800/.  obtained  on  an 
extent  against  the  goods  of  Winkles. 

ScarleU,  A.  G.,  JToft,  and  Bayly,  for  the  plaintiff. 

F,  FbUock  and  Parke^  for  the  defendant. 

[Attornies — Smith  ^  Buckerfieldf  and  JET.  Hughes.]  . 

'a)  Under  the  stat.  43  Geo.  3,  e.  99,  88.  44,  45. 
(6)  Under  the  48th  section  of  the  stat.  43  Geo.  3,  c.  99. 

(^)  We  have  not  thousht  it  neceasaryto  set  out  any  of  the  sections  of  these  statutes,  as  they 
vilJ  be  (bund  in  5  Born^B  Justice,  tit.  Taxes,  p.  319,  ei  atq. 
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BEFORE  LQRD  TENTERDEN,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLE- 
DALE,  JS.    Jan.  36. 

In  Raiic. 

J**,  Pdllock  now  moved,  in  pursuance  of  the  leave  given  at  the  trial,  and  con- 
tended that  the  word  on  being  substituted  for  the  word  of  in  setting  out  the  title 
of  the  statute  48  Greo.  8,  which  was  stated  in  the  bond,  was  a  fatal  variance; 
and  that  if  a  deed  be  set  out  on  oyer,  the  party  is  bound  to  set  it  out  in  the  very 
words ;  and  that  the  deed  set  out  being  the  same  in  substance^  would  not  be 
enough ;  and  he  relied  on  the  judgment  of  Gibbs^  C,  J.,  in  *the  case  of  r*||0 
Waugh  V.  BusseU  (a),  where  his  Lordship  said,  *'  AAer  oyer,  and  non  ^ 
est  factum  pleaded,  the  question  is,  whether  the  tenor  set  out  is  the  same  as  the 
tenor  of  the  bond  executed ;  and  I  do  not  apprehend  that  it  would  suffice  that 
it  should  agree  in  substance.  In  a  declaration,  it  is  only  necessary  to  state  the 
legal  effect  of  the  instrument ;  but  on  oyer,  the  plaintiff  professes  to  produce  a 
copy  of  it,  as  of  the  deed  by  which  he  asserts  that  the  defendant  is  bound ;  and 
if  it  is  not  the  true  copy,  the  defendant  nmy  say,  that  is  not  the  deed  he 
executed.'* 

Bayley,  J.  Is  not  the  Court  bound  to  take  notice,  that  there  is  an  act  of 
Parliament  of  that  year,  relating  to  the  duties  tf  assessed  taxes  7 

Lord  Tentsbden,  C.  J.    The  sense  is  not  altered. 

F.  FoUock,  I  submit,  that  whether  the  sense  is  altered  or  not,  it  is  equally 
a  variance  on  oyer. 

BA.YLEY,  J.  Omtttins  a  word  where  the  context  supplies  it,  is  no  variance. 
Inserting  a  wrong  word  where  the  context  corrects  the  mistake,  is  also  no 
variance. 

JP.  FoSock,  In  the  case  of  King  v^  Marsack  (6),  in  a  declaration  which 
recited  an  act  of  Parliament  relating  to  Sheriffs,  the  words  goods  and  chattels, 
were  put  for  goods  or  chattels,  and  that  was  held  to  be  a  variance;  and  in  the 
case  of  Boyce  v.  Whitaker  (c).  Lord  Mansfield  said,  that  as  the  defendant  had 
unnecessarily  set  out  an  act  of  Parliament,  he  should  be  held  to  half  a  letter; 
and  in  the  case  of  Rann  v.  Crteen  {d\  where  the  plaintiff  declared  on  a  private 
act  of  Parliament,  as  an  act  passed  in  the  fourth  year  of  the  reign  of  Philip  arid 
Mary,  and  it  was  really  passied  in  the  fourth  and  fiflh  year,  this  was  held  to  be 
a  variance. 

*Lord  Tentesdeit,  C.  J.  In  setting  out  a  deed  on  oyer,  you  must  not  r«||« 
depart  in  any  way  from  the  sense.     I  think  in  this  case  that  the  sense  is  *- 
the  same.     The  case  in  TaunUm  is  very  difllcrent  from  the  present ;  there  the 
variance  was,  by  putting  ''one"  for  *'one  hundred,"  and  no  one  could  say  that 
that  did  not  alter  the  sense. 

Bayley,  J.  If,  on  looking  at  the  whole  instrument,  we  see  that  there  is  a 
mistake,  and  the  context  shows  what  it  should  be,  we  are  bound  to  read  it 
correctly.  In  one  case  the  word  ''  is"  had  been  evidently  inserted  by  mistake, 
and  the  Court  held,  that  they  could  reject  it ;  so,  if  an  instrument  had  a  blank 
lefl  in  it,  and  in  declaring  on  such  instrument,  the  plaintiff  had  filled  up  that 
blank  with  the  word  that  must  have  been  intended,  that  would  be  no  variance. 
Here  the  word  ''  on"  is  used  instead  of  the  word  *'  of"  in  setting  out  the  title 
to  an  act  of  Parliament.  We  are  bound  to  know  what  is  the  right  word,  and 
we  must  read  it  correctly. 

HoLKOYD  and  Littledale,  Js.,  concurred. 

Rule  refused. 

(«)  5  Taunt.  709.  (*)  6  T.  R.  771. 

(c)  Cited  Id.  774.  {d)  2  Cowp.  474. 
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GENERAL  RULE.  Jan  28. 

Lord  Tektekdin,  C.  J.,  said,  that  the  Court  wished  it  to  be  understood,  that 
for  the  (oture,  in  Hilary  and  Trinity  Terms,  the  Court  would  not  hear,  any 
motion  for  a  new  tri^l,  unless  such  motion  were  actually  made  within  the  first 
four  days  of  the  Term  ;  and  that  even  if  counsel  were  instructed  within  the  first 
fiMir  days,  and  there  should  not  be  time  to  hear  them  on  the  fourth  day,  the 
Court  would  not  hear  them  afterwards ;  and  in  such  cases  the  parties  could  only 
blame  themselves  for  not  instructing  their  counsel  sutficieptly  early  (a). 

(a)  The  practice  hia  been  ibr  counsel,  «t  the  close  of  the  fourth  dsy  of  each  Term,  to  insert 

^1121  *"  *  '^'^  ^^®  names  of  those  cases  in  ^ which  they  are  instructed  to  move  \  which  cases 

''  they  were  called  on  to  move,  on  the  following  days,  in  the  order  of  their  precedence. 

And,  it  seems,  that,  in  Ea»ier  and  Miehaeiwuia  Terms,  in  which,  on  account  of  the  Circuits, 

the  number  of  motions  is  large,  the  Court  will  continue  to  allow  that  course  to  be  pursued. 


COURT  OF  KING'S  BENCH. 

ITTING  AT  WESTMINSTER,  IN  HILAftY  TERM,  1828. 
BEFORE  LORD  TENTERDEN,  C.  L 


DEPCKE  V.  MUNN,  and  another.  Feb.  4. 

The  Courts  have  so  often  decided  that  interest  is  not  recoverable  in  an  adtion  for  money  had 
and  mceived,  that  the  Judge  at  Ni$i  Prius  will  not  allow  the  point  to  be  entered  into.* 

Assumpsit  for  money  had  and  received.  The  defendants  were  auctioneers, 
who,  in  the  year  1825,  3old  property  belonging  to  the  plaintiff,  and  received 
deposits  from  the  purchasers,  which  they  refused  to  pay  over  to  the  plaintiff,  and 
for  these  deposits  the  present  action  was  brought. 

In  the  progress  of  the  cause,  every  thing  was  admitted  except  the  right  of  the 
plaintiff  to  recover  interest,  and  against  this  Sir  J*.  Scarlett  was  proceeding  to 
contend,  when  he  was  interrupted  by 

JU>rd  TBifTEBDEir,  C.  J.,  who  said,  the  Courts  have  held  again  and  again 
that  interest  cannot  be  recovered  in  an  action  for  money  had  and  received. 
The  plaintiff  may  bring  his  action  at  once,  but  if  be  suffer  his  mopey  to  remain 
in  the  hands  of  the  defendant,  he  is  not  entitled  to  recover  interest  upon  it. 
This  has  been  decided  so  often,  that  J  cannot  now  venture  to  allow  the  question 
to  be  agitated. 

Verdict  for  the  plaintiff,  for  the  principal  sum  only. 

Rotch  and  PaUeson^  for  the  plaintiff. 

Sir  J,  Scarlett^  and  Chittyy  for  the  defendants. 

[Attornies-r-jR.  ^  M.  Browne^  and  WiUan  ^  Cd.] 


478  CooKr.  Deaton.   T.T.  1827.  [•!!« 

•COURT  OF  COMMON  PLEAS. 

ADJOURNED  SITTINGS  AT  GUILDHALL,  AFTER  TRINITY 

TERM,  1827. 

BEFORE  MR.  JUSTICE  GASELEE, 
{Who  ua/ar  the  Lord  Chief  Justice.) 


EDMONDS  V.  PEARSON.    Jufy  16. 

A  witnen  fiom  the  country,  Babpcraaed  there  by  the  defendant,  without  reoemng  sufficient  Cor 
hie  expeneee,  and  afterwards,  when  in  London,  euhpcenaed  by  the  plaintiff,  and  called  by 
him  on  the  trial,  is  bound  to  give  his  evidence  both  in  chief  and  on  cross-examination,  sod 
most  seek  to  obtain  his  expenses  in  some  other  way  than  by  objecting  to  be  examined. 

A  WITHBS8  was  called  on  the  part  of  the  plaintiff',  who  objected  to  being 
sworn,  on  tlie  ground  that  he  came  from  the  country,  and  had  not  been  paid 
a  sufficient  sum  for  his  expenses.  It  appeared  that  he  was  subpoenaed  in  the 
country  on  depart  of  the  defendant^  and  received  the  sum  of  10/.,  and  it  was 
after  his  arrival  in  London  that  he  was  subpoenaed  on  the  part  of  the  plaintiff. 

Gasblxr,  J.,  said,  that  the  witness  must  give  his  evidence,  as  the  plaintiff 
who  subpoenaed  him  in  London  was  not  bound  to  pay  him  anything  for  expenses. 

The  witness  was  accordingly  sworn,  and,  when  he  had  finished  his  evidence 
in  chief,  objected  to  be  cross-examined,  as  that  would  be  giving  evidence  for  the 
defendant,  who  had  neglected  to  pay  what  was  due  to  him. 

Gaseleb,  J.,  ruled,  that  having  been  examined  in  chief,  he  was  bound  to 
continue  his  evidence,  and  must  seek  his  expenses  in  some  other  way. 

Wtlde^  Seijt.,  and  Hutchinson^  for  the  plaintiff. 

JBosanfuetf  and  Taddf^f  Serjts.,  for  the  defendant,  • 

[Attomies-— jRf0ve9,  and  /.  ^  H.  Lowe.'] 


•COOK  V.  DEATON.  [MH 

If  proper  clothes  sre  supplied  to  an  infant  by  his  fiither,  any  others  furnished  in  sddition  cannst 
be  considered  as  necesssries;  and  it  is  the  dutvof  a  tradesman  when  applied  to  by  as 
infant  for  clothes  to  mAke  inquiries  of  his  friends,  before  he  gives  him'  credit. 

Assumpsit,  on  a  tailor^s  bill.  Plea — Infancy.  Replication — ^That  the  goods 
furnished  were  necessaries. 

The  defendant  was  apprenticed  to  a  person  who  was  in  partnership  with  his 
step-father  in  the  trade  of  a  glover,  and  lived  in  the  same  bouse  with  th«n. 
The  clothes  in  question  were  delivered  at  the  house ;  and  on  one  occasion  the 
defendant  had  some  of  thom  on,  when  he  was  walking  in  company  with  kii 
mother.  Part  of  the  clothes  were  to  be  used  for  private  theatricals.  The  de 
fendant*s  step-father  provided  clothes  for  him  suitable  to  his  station ;  and  btp* 
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pening  once  to  be  present  when  the  plaintiflT'a  servant  brought  a  variety  of 
articles,  he  directed  him  to  take  them  back  to  his  nnaster,  and  at  his  peril  to 
bring  any  more. 

^i^,  Serjt.,  submitted  that  the  plaintifT  was  not  entitled  to  recover  anything. 

Thekfy^  Serjt.,  contended,  that  at  least  he  was  entitled  to  recover  ibr  the  clothes 
which  were  worn  in  the  presence  of  the  mother.  The  question  is,  whether  the 
fiither  had  not  reason  to  know  that  there  were  other  clothes  furnished ;  and,  as 
they  were  not  returned,  we  are  entitled  to  be  paid  for  them. 

The  fiither  being  asked,  stated  that  he  had  not  any  idea  of  the  supply. 

But,  C.  J.  (in  summing  up.)  The  plaintiff  ought  to  Have  made  inquiries 
(f  the  father.  The  iather  says  he  knew  nothing  about  the  plaintiff's  supplying 
bis  son  with  clothes.  As  there  were  proper  clothes  provided  by  the  father, 
those  furnished  by  the  plaintiff  cannot  be  considered  as  necessaries. 

Verdict  for  the  defendant. 
«ii .^       * Thddtf^  Seijt.,  and  CbmyM,  for  the  plaintiff. 
^^^J       Wilde,  Serjt.,  and  Ryland,  for  the  defendant. 

[Attomies — Glynes  and  Pickerifig.] 

See  BhdOum  t.  MadMf  mnie.  Vol.  1,  p.  1.    Fluek  v.  TfttoMdU,  Id.  5.    TurhenHU  v. 
WkkAnue,  Id.  94. 


LEACH  V.  MULLETT  and  another.     Oct.  3. 

The  piriicnlara  of  sale  at  a  public  auction  described  two  houaea  aa  Noa.  3  and  4,  and  stated, 
that  the  uzea  of  No.  3  were  paid  by  the  tenant.  I'he  houses  ought  to  have  been  described 
n  Noa.  2  and  3,  but  tlie  namea  of  the  occupiers  were  correct ;  and  it  should  have  been  atated 
that  the  taxes  of  No.  3  were  farmed  by  the  landlord.  The  houses,  Nos.  2  and  4,  were  of  the 
■ame  rate ;  but  No.  4  waa  in  the  best  state  of  repair :  Held,  that  tbpse  misdescriptions  were 
not  cured  by  a  condition,  which  provided,  that  it  any  error  or  mia-statement  ahould  be  found 
in  the  particular,  it  should  not  vitiate  the  sale. 

AssmiPsiT  to  recover  from  the  defendants,  who  were  auctioneers,  a  sum  of 
30/.,  which  had  been  paid  by  the  plaintiff  as  a  deposit  for  the  purchase  of  two 
houses  in  Elizabeth  Place,  under  the  following  circumstances:  The  property 
was  sold  by  public  auction,  and  in  the  particulars  of  sale  the  houses  were 
described  as  Nos.  3  and  4,  instead  of  Nos.  2  and  3,  but  the  names  of  the 
occupiers  were  correctly  stated.  It  was  also  stated  in  the  particulars,  that  the 
taxes  of  No.  3  were  paid  by  the  tenant,  whereas,  in  fact,  they  were  farmed  by 
the  landlord.  No.  4  belonged  to  a  person  who  had  not  given  the  defendant  any 
authority  to  sell  it.  One  of  the  conditions  of  sale  consisted  of  a  provision,  that 
if  any  error  or  mis-statement  should  be  found  in  the  particulars,  it  should  not 
vitiate  the  sale,  but  an  allowance  should  be  made  on  account  of  it.  It  appeared, 
that  Nos.  2  and  4  were  of  the  same  description  of  houses,  but  that  No.  4  was 
in  rather  the  best  state  of  repairs. 

Spankie^  Serjt.,  for  the  defendant,  submitted,  that  in  consequence  of  this 
provision,  the  plaintiff  was  not  entitled  to  recover.  It  is  for  the  Jury  to  say, 
whether  the  mis-statements  are  false  and  deceitful  misrepresentations,  or  merely 
errors. 

*1161      ^^^"^9  ^«  J*    I^  y<>u  mean  to  say,  that,  if  I  undertake  to  sell  you 
^  one  house,  by  making  you  an  allowance,  I  can  compel  you  to  take 
another? 

Spankie^  Seijt.  No,  my  Lord ;  but  in  this  case  the  error  cures  itself.  It  is 
said  No.  4,  occupied  by  Frosti  who  is,  in  fact,  the  tenant  of  No.  3.     CkmMt 


480  Willis  V.  Elliott.  T.T.  1827,  [116 

de  corpore.  The  mistake  id  the  number  ia  of  no  cooaequenoe.  The  name  of 
the  tenant  is  the  aubstantial  description  of  the  house.  There  can  be  no  doubt 
as  to  which  were  the  houses  meant.  If  the  plaintiff  had  gone  to  inquire  for 
.  them,  be  would  have  found  them  out  by  the  names  of  tbe  occupants.  1  submit 
that  this  is  not  such  a  mistake  as  will  vitiate  tbe  contract.  In  the  case  of  the 
Duke  of  Norfolk  v.  Worthy  (a),  Lord  EUenboraugh  said,  that  be  should  always 
require  an  ample  and  sulfUantieU  performance  of  the  particulars  of  sale,  and 
that  a  clause,  providing  that  an  error  in  descriptkni  should  not  vitiate  tlie  sale, 
was,  he  conceived,  meant  to  guard  against  unintentional  errors ;  and  bis  Lord- 
ship lef^  it  to  the  Jury  to  say,  whether  the  mis-statement  in  .that  case  was 
merely  erroneous,  or  wilfully  introduced  to  make  the  property .  appear  more 
vakiable.  Now,  1  submit,  that,  in  the  present  case,  tbe  error  b  quite  uninten- 
tional, and  not  intended  to  deceive.  Then,  as  to  tbe  other  objection,  with  respect 
to  tbe  taxes,  that  is  clearly  a  matter  of  arithmetical  computation,  and  is  there- 
fore a  subject  of  allowance  and  oompenaatioD. 

Bbst,  C.  J.  I  quite  agree  with  tlie  law  aa  laid  down  by  my  Lord  Ellen- 
borough.  If  it  is  merely  an  error  or  a  mis-statement  from  error,  then  it  is  cured 
by  the  conditions.  But  there  must  be  this  limitation,  if  the  description  is  of 
any  other  property  than  that  intended  to  be  sold,  though  it  is  made  by  error, 
the  conditions  do  not  cure  it.  If  the  plaintiff  had  intended  to  buy  the  house 
*sold,  notwithstanding  the  misdescription,  I  should  have  thought  that  you  rtn^ 
would  be  justified  in  finding  your  verdict  for  the  defendant ;  for  I  should  ^ 
not  suffer  the  plaintiff  to  take  advantage  of  a  mistake  by  which  he  had  not  been 
prejudiced. — But,  as  it  stands,  it  seems  to  me,  that  you  must  take  it,  that  the 
plaintiff  intended  to  buy  Nos.  3  and  4,  because  they,  according  to  the  evidence, 
were  in  the  best  state  of  repair.  But  that  is  not  all :  there  are  too  many  mis- 
takes here.  There  is  a  mistake  as  to  the  payrnent  of  the  taxes.  If  it  was  a 
pure  mistake,  not  prejudicing  the  party,  then  it  would  be  cured  by  the  conditions; 
.but  I  think  that  auctioneers  ought  to  be  narrowly  watched,  lest,  under  the  idea 
of  mistake,  they  may  cover  material  matters.  If  you  think,  in  this  case,  that 
it  is  all  a  mere  error,  capable  of  being  compensated  by  pecuniary  recompense, 
then  you  will  find  your  verdict  for  the  defendant. 

Verdict  for  the  plaintiff. — Damages,  9M. 

Andrews^  Serjt.,  and  Hutchinson^  for  tbe  plaintiff. 

Spankie^  Serjt.,  for  the  defendants. 

[Attomiea — H.  C^eUer^  and  CtuttonJ] 

(«)  1  Camp.  3S7- 


WILLIS  and  another  v.  ELLIOTT,  Senr.    Oct.  S. 

The  snignment  to  the  provitioAsl  snignee  of  the  Intolvent  Debtors'  Court,  is  not  mide  void 
by  the  death  of  the  insolvent  before  his  petition  has  been  beard ;  and  such  profiiionsl 
assignee  may,  after  such  death,  assign  to  tbe  assignee  for  tbe  creditors ;  and  they  may  bring 
actions  in  respect  of  the  insolvent's  property. 

TsovBB.-— The  plaintiffs  were  assignees,  under  the  Insolvent  Debtor's  Acts, 
of  Elliott,  junr.,  the  son  of  the  defendant;  and  tbe  question  was,  whether,  under 
the  circumstances  of  the  case,  the  assignment  made  to  them  by  the  provisiootl 
aMignee  was  valid.  Tbe  insolvent  presented  his  petition  on  the  27th  of  Febra- 
fury,  1627,  and  executed  the  provisional  assignment  on  the  same  day,  pursuftot 
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f9  tlMT  sMat09;  atid  Ml  tiie  Mrli  oTMftrehf  1627^  he  ^cfied.  The  assign- 
meet  fmm  Ibe  profisiofsat  asnigneeto  the  plainttfls  was  not  made  till  the 
ddof  April,  18i7.  The  iiMdvent'9  petition  hod  not  been  heard  by  the  Court 
previoos  to  his  deatt^.  The  question  ttfrned  on  sect.  11  of  the  7th  Geo.  4,  c.  57  (a). 
*\\<n      *lf^«&/i?f  Serjt.,  Ibr  the  pfaintilfi»,  contended,  that  the  assignment  was 

^  vshd,  and  contimjed  in  fbree  notwirhstandrng  the  death  of  the  insolvent, 
M  the  statote  woold  not  take  afway  what  had  been  once  vested. 

TaAfy^  Seijt.  The  di^harge  of  rhe  insolvent  frbm  his  debts,  so  far  as  his 
permi  is  eoncemed,  is  fhe  only  eonstdenifton  for  the  assignment ;  and  if  he 
dies  before  that  dtaehorge  Caikes  place,  the  whde  thing  faits.  This  constraction 
appears  to  be  (be  reglMaf  one  by  anarlogy  to  the  statutes  concerning  bankrupts^ 
Tbe  scat.  1  JaK^.  1,  c.  15,  a.  17,  enacted,  that  if  a  bankrupt  died  belbre  distribu- 
tion^  the  Commiosioaerv  migiit  nevertheless  proceed  in  execution  concerning  hia 
goods,  &e.  in  such  sort,  as  they  might  have  done  if  he  had  been  living.  By 
die  statutes  i^iaring  lo  insolveaCs,  passed  previously  to  the  1  Geo.  4(^),'the 
iosoIveDl  was  noC  to  execiite  the  assignment  till  the  order  was  made  for  his  dis- 
ettti^.  The  ddjcniicafievi  of  dbcharge  is  the  foundation  of  the  proceedings  ; 
sad  as  that  couid  not  take  place  here,  the  whole  of  the  proceedings  must  fall 
Then,  again,  the  57th  section  srems  to  contemplate  the  event  of  death,  and  to 
grre  a  ditferent  remedy  to  that  which  is  here  contended  fbr,  viz.  by  enabling  a 
jodgnnent  to  be  entemt  np  against  the  party.  Now  this  could  not  be  against 
him  as  an  insolvent,  because  a  judgment  is  against  the  person,  and  the  person 
of  the  insolvent  is  protected.  Th&t  section  provides,  that,  befbre  any  adjudica- 
lira,  the  prisoner  shall  exeeulfe  a  warrant  of  attorney  to  confess  judgment  for 
the  amount  of  the  debt  contained  in  the  schedule ;  and  the  Court  may  jiermit 
execution  to  be  taken  out  thereupon,  when  the  insolvent  is  of  ability  to  pay,  or 
is  dead,  leaving  assets. 
*1201      ^^B^i**  ^*  ^*     Assome,  for  a  moment,  that  this  is  an  assignment 

^  without  consideration,  yet,  unless  my  brother  Toddy  proves  that  his 
client  purchased  (or  a  valuable  considenition,  it  is  good  as  against  him.  But  I 
taite  the  law  to  be  this,  upon  the  words  of  this  statute,  and  in  comparison  with 
tbe  other  statutes,  that  the  assignment  takes  effect  absolutely  on  the  presentation 

(^  That  netidn  amcai,  '*  tint  sadlrpriaoifer  ikaU;  at  tfte  tfnM  oi'scittseribins  the' said' petition, 
doi?  execute  a  conveyance  and  assignment  to  the  proviaional  aasigaeeof  char  aaRdGmtfl,  kf 
Rich  form  as  is  to  this  act  annexed,  of  all  the  estate,  right,  title,  interest,  and  trust  of  such 
Fisoner,  in  and  to  all  the  real  and  personal  estate  and  effects  of  such  prisoner,  both  within 
this  realm  and  abroad,  except  tlie  wearing  apparel;  bedding,  and  other  such  necessaries  of  such 
pcrton,  and  his  or  her  family,  and  the  working  tools  and  implements  of  such  prisoner,  not 
ucecding,  in  the  whole,  the  value  of  twenty  pounds,  and  of  all  future  estate,  ri£[ht,  title, 
uiteregt,  and  trust  of  such  prisoner,  in  or  to  any  real  and  personal  estate  and  efiects  within  this 
fwm  or  abroad,  which  such  prisoner  may  purchase,  or  which  may  revert,  descend,  be  deviaed 
Of  bequeathed,  or  come  to  him  or  her,  befira  tar  or  she  shall  become  entitled  to  his  or  her  final 
discharge,  in  pursiiance  of  this  act,  aocording  to  the  adjudication  made  in  that  behalf;  or  in 
^  ^^  prisoner  shall  obtain  his  or  her  disdiarge  from  custody,  without  adjudication  being 
mwe  in  the  matter  of  his  or  her  petition,  then,  befbre  such  prisoner  shall  be  at  large  and  out 
^^°*<ody ;  and  of  all  debts  due  or  mwing  diie  ta  such  prisoner,  or  to  be  due  to  him  or  her 
otfm  fuch  discharge  aasAfesaid,  which  conveyance  and  assigmnehit,  so  executed  as  aforesaid, 
in  lorm  afi^resaid,  shall  vest  all  the  real  and  personal  estate  ami  efiects  of  such  prisoner,  and  all 
*oca  future  real  and  personal  estate  and  etieotrat  albreaaid,  «f  ewnry  nators  and  kind  whatso* 
^>  and  alT  such  debts  as  aforesaid,  in  the  said  proviaionai<  aarigiieo ;  and  fhe  same  sbali  bs 
{{^  >Jihjeet  to  a  proviso,  that  in  case  th»  petition  of  any  sncb  prisonsr  shall  be  dismissed  by 
'"^"^dXourr,  such  conveyance  and  assignment  shall,  fiom  ana  after  sueb  dbmission,  bs  umI 
'^joid  to  til  intents  and  purpoaes  ;  and  tba  said  Court  is  hesel^  smpowwad  to  dismiss^ any 
*uch  petitioQ  in  the  matter  whereof  a  final  abjudication  shall  not  have  been  made  in  pursuance 
2  inia  act,  at  any  time  when  it  shall  seem  fit  to  the  said  Qoupc  to  dismiss  the  same :  provided 
vways,  that  where  in  any  case,  by  leave  of  the  said  Court,  any  amendment  sholl  be  made  in 
w?  LL  P^l'^^'i*  ^  '^  amendlid  petiiiott  shall  be  died  saof  tfie'dats  of  tfie  original  petition, 
j^^tlMsaid  Court  is  hereby  empowered  to  do  and  aaiborise,  withom  dianMasingsach  origindl 
U?-k"ii  ""i^nment  and  conveyance  executed  in  such  case  shall  not  thereby  be  sfTectad, 
^t.ihBll  stand  good  to  all  intents  and  purposes,  notwithstanding' such  amendment' or  aroendea 
P*!{«miaafileda»afbi«said.''  h    i^-*  » 

nif '/  Form  of  Convayanca  and  Aoaigmnant,**  alludad  t>  in  tbs  above  aSetei^  ja  gt^iaa  i»» 
*MdiiIe  t»ilie  act. 

mn Geo.  3,  e.  leeT;  M  GetM  3,  e; » ;  56  Gev.  %  e.  Wt 
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of  the  petition,  except  in  the  case  particularly  nnentioned  and  excepted.  It 
seems  that  the  legislature  foun^  that  they  had  done  wrong  in  allowing  the 
assignment  to  he  made  at  the  time  of  the  discharge.  No  douht  they  found  that 
a  great  deal  of  property  was  conveyed  away  aAer  the  insolvent  canne  into 
prison.  The  late  statutes,  therefore,  alter  the  law  in  that  respect.;  and  it 
appears  to  me,  that  the  assignnoent  operates  in  every  event  hut  one,  and  that  is 
specially  stated  in  the  proviso  itself,  on  the  principle — "  Expressio  unius  eA 
ezclusio  a&enus.'*^ — ^The  words  are,  **  which  conveyance  and  assignment,  so 
executed  as  aforesaid,  in  (brm  aforesaid,  shctU  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,"  6ic.  ^*  in  the  said  provisional  assignee,  and 
tlie  same  shall  be  made  subject  to  a  proviso,  that,  in  case  the  petition  of  any 
such  prisoner  shall  be  dismissed  by  the  said  Court,  such  conveyance  aiid 
assignment  shall,  from  and  ader  such  dismission,  be  null  and  void  to  all  inleots 
and  purposes.^' 

^ith  respect  to  section  57,  it  appears  to  me,  that  that  section  has  nothing  to 
do  with  the  property  the  insolvent  had  at  the  time  of  his  discharge.  The  object 
of  that  section  is  to  make  him  do  justice  afterwards,  and  to  get  hold  of  property 
subsequently  acquired,  which  property  can  only  be  obtain^  if  he  lives  to  get 
discharged.  I  do  not  think  that  the  statute  of  Jac.  1  has  any  direct  relation  to 
this  point,  as  that  was  made  in  the  imperfect  state  of  the  law.  I  am  decidedly 
of  opinion,  that  this  proviso  must  be  construed  most  liberally  towards  the  credi- 
tor, otherwise  these  acts  of  Parliament  for  the  discharge  of  insolvent  debtors 
would  be  much  more  injurious  than  beneficial  to  the  public. 

*The  amount  of  damages  was  afterwards  referred.  [*I21 

Wiltle^  Serjt.,  and  KeUy^  for  the  plaintiffs. 

Taddy^  Serjt.,  for  the  defendant. 

[Attornies — GdUwortky^  and  Kinder.] 


Ih  the  ensuing  Michaelmas  Term,  Ihddfff  Serjt,  moved  for  a  noosoit,  but 
tbo  Court  refused  a  rule. 

See  1  Moored  Payne's  Rep.  p.  19. 


PHIIXIPS  V.  HARTLEY.     Oct.  3. 

A  docament  by  which  A.  agrees  to  grant,  and  B.  to  take,  a  lease  of  certain  premiaea  far  i  Mr- 
tain  term,  at  a  certain  vearlv  rent,  ia  to  be  considered  merely  aa  an  agreement,  not  requinBC 
a  lease  atamp,  althougn  no  lease  l>e  prepared,  and  B.  occupies  daring  the  whole  of  the  term 
under  such  oocument,  and  paya  the  rent  apecified  in  it. 

An  administrator  ami  feftasumfe  annexe,  cannot  declare  before  administration  is  granted. 

Uss  and  occupation,-  on  the  following  agreement : 

*'  Memorandum  of  an  agreement  for  a  l^se,  made  &c.  between  &c. ;  viz.  A. 
Phillips  agrees  to  grant,  and  A.  Hartley  agrees  to  take,  a  lease  of  6sc.  for  to 
at  the  yearly  rent,  &c.  &c.  &c.** 

No  lease  had  been  prepared ;  but  the  defendant  had  occupied  during  the  term 
under  the  paper  in  qoestion.     It  was  stamped  with  an  agreement  stamp. 

WtJde^  Serjt.,  for  the  defendant,  submitted,  that  this  waa  itself  a  lease,  •ni 
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required  a  lease  stamp.  The  words  are  immaterial ;  the  question  is,  whether 
It  is  an  inatrumeot  merely  preparatory  to  another,  or  is  itself  to  regulate  the 
boldiag ;  many  things  are  to  be  done  under  it  before  the  commencement  of  the 
term.  Nothing  is  said  about  the  time  when  a  lease  is  to  be  prepared,  or  by 
whom,  or  what  covenants  it  is  to  have ;  but  here  are  all  the  particulars  of  the 
teoancy  in  this  specific  paper ;  and  in  point  of  fact,  the  premises  have  been 
eojoyed  under  it  during  the  whole  of  the  term. 

^1221  ^'  -^^''*^^»  ^rjt.  The  instrument  is  merely  executory,  ^whether  we 
•I  look  at  the  words  or  the  intention  of  the  parties.  It  is  *'  memorandum 
of  agreementy&r  a  lease,"  not  *'  agreement  cf  a  lease  ;'*  then  *'  A.  H.  advises  Va 
take^^  not  **  takes^^  a  lease,  ^.  If  there  is  nothing  uncertain  in  the  language 
of  the  instrument,  it  must  have  its  fair  construction,  and  be  taken  as  an  agree- 
ment only. 

Best,  C.  J.  I  think  it  is  only  an  agreement  for  a  lease,  no  present  interest 
passes. 

Wiide^  Serjt.  It  is  not  necessary  that  the  interest  should  be  presen|,  the 
questioD  is,  whether  an  interest  is  to  pass.  A  lease  may  commence  in  fuUiro^ 
afid  if  at  Midsummer  an  interest  passed,  that  will  be  sufficient.  It  is  clear  the 
parties  took  some  interest  under  this  paper. 

Best,  C.  J.  I  think  it  does  not  confer  any  present  interest ;  I  think  the  lessor 
might  have  turned  the  defendant  out  the  next  day,  and  all  he  could  have  got 
would  have  been  by  a  suit  in  a  Court  of  Equity. 

The  agreement  was  received  in  evidence,  and  the  case  went  on ;  the  plaintiff 
was  administrator  with  the  will  annexed.  The  date  of  the  administration  was 
the  12^4  Bdmrnry^  1827.  The  declaration  was  of  Hilary  Term,  1827,  which 
commenced  on  the  23d  of  January,  and  ended  on  the  12th  of  February. 

Wiidty  Seijt.,  submitted,  that  the  plaintiff  must  be  nonsuited.  The  declara- 
tioo,  being  entitled  of  the  Term  generally,  has  relation  to  the  first  day,  viz.  the  2dd 
of  January;  and  the  administration  was  not  granted  till  the  month  of  February. 
An  administrator  cannot  declare  before  administration  granted.  His  title  com- 
mences with  such  grant  and  is  not  like  that  of  an  executor,  which  relates  back 
to  the  date  of  the  will. 

*1231      *^*  Ijavoes^  Serjt.    I  submit  that  an  administrator  cum  testametUo 
^  annexo  stands  in  the  situation  of  the  executor  who  has  renounced. 

Wilde^  Serjt.  His  authority  comes  from  the  law  in  the  same  way  as  that  of 
toy  other  administrator. 

Bbst,C.  J.    I  think  it  U  so  (a). 

The  case  was  afterwards  referred. 

F.  loiMf,  Seijt.,  and  Chiity^  for  the  plaintiff. 

WUde^  Sorjt.,  for  the  defendant. 


[Attomies—CUZisr  ^  Cb.,  and  Bardwick.^ 

W  lo  WmaJftri^.  W^idffrfd,  Pmpyt,  J.,  nid,  "  That  aa  •zeeutor  is  a  oompleta  ezeentot 
liio  •Ywy  intMit  bat  bringinf  of  actiona,  before  probate,  ao  that  he  may  releaae  a  debt  due 
to  the  teatater,"  Ate,  **  bat  an  adminiatrator  eeaaeC  od  before  lettetsof  adnuniatration  oranted 
v»hini."  18dk.aoi. 

oea  abo  the  next  case  of  TUmpttn  v.  SeynoU$  tad  another. 
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THOMPSON  V.  RfiYNOLDSr  mt4  aoolhet.     CM.  4. 


▲  riatotiff  ioed  u  eaeeatot,  aadb  in  )u«  dBolantio»  raadfe  pnftM  of  iIm  tetim  tcsfiMDeLtvyii 
toe  luual  iorm,  whioh  stttet  *'  whereby  it  appeve  to  the  Court  bene  iliet  tli»  phantiff  ■  en* 
cutor^**  dLc.  T be  defendant  did  not  demand  oyer,  but  pleaded  that  the  plaintiff  neTcr  w 
nor  is  eiecutor  '*  in  manner  and  form**  aa  alleged  in  the  declaration.  The  plaintiff  re^M 
that  he  was,  and  continued  to  be  ezeeataffiDnanner  aad  fimd,  Jlce.  Bald.  tnaKihapbiiitif 
might  recover  onthia  iaaue^ alihongh  ha  bad  not  (akcM  piobtfii  tailanimr maoihi after tb 
declaration. 

RjBFfiBTiif. — ^Tfie  dedaration  commenced  as  fbRows :  James  Keynol^  snd 
Henry  Holiiatid  Duffil,  the  defbndatits  m  this  strit,  were  sumtnoned  to  aosver 
Josfttia  Thompson,  the  platntifF  hi  this  suit,  and  exeeuior  qftkekxsturiU  and  to- 
tament  of  John  Fisher^  deceased^  of  a  olea— Wherefore  &c.  6ec.  Profert  vm 
made-  in  the  usual  manner,  tiz. — And  the  saiil  piamtiiT  brings  into  Csurt  heir 
the  letters  testamentary  of  the  said  John  Fisher,  deceased,  whereby  it  appears  U 
the^'d^oMti  here,  l^iat  the  said  plaintiff  i»  exectttor  ^^^  last  will  and  p^.^i 
Testament  of  the  said  John  Fisher,  and  hath  esEecutioD  thereof,  dtc  ^ 

There  were  several  aYowries,  and'  a  plea  in  the  Ibffowtng  Ibrm,  viz. :  **  rfiil 
the  plaint  iff,  suing  as  executor  as  aforesaid,  ought  not  tio  have  or  msintaio  hal 
aforesaid  action  against  the  defendants,  because  they  say  that  the  phiiiHiff  nmr 
fpas  nor  is  the  executor  of  the  last  wit!  and  testament  of  the  said  John  Fisbcr, 
deceased,  in  manner  and  form  as  the  said  plaintiff  hath  above^  in  his  isid\ 
dedaratUm^  in  thai  behalf  cUkged,^ 

To  this  plea  the  plointiflT  replied,  that  he  **  by  reason  of  any  thing  by  the  (fe- 
ftndants  in  that  plea  alleged,  ought  not  to  be  barred  from  having  and  maintaiii' 
ing  his  aforesaid  action  against  them,  because  he  saitfa,  that  he  a<  £lb  tim  fj 
^  commencement  of  this  suit  was^  and  from  thence  hitherto  has  been,  andsti 
iSf  executor  of  the  last  will  and  testament  of  the  said  John  Fisher,  deceased,  in 
manner  and  form  as  he  the  said  plaintiff  hath  above,  in  his  said  dedaratioo,  Iq 
that  behalf  alleged.** 

The  deciaratiDn  was  of  Rflary  Term,  and  it  appeared^  tftat  the  plaintiff  had 
not  proved  the  will  till  the  6th  of  July  fbllowing. 

WildSj  Serjt,  fbr  the  defbndants,  submitted  that  tfae  phiintiff'ought  to  be  mo- 
suited;  An  executor  cannot  d^lare  before  probate.  How  is  a  defendant  to 
know  whether  a  phintiff  is  clottted  with  the  character  of  executor,  unless  be 
has  taken  out  probate  ?  A  plaintiff  must  make  profert ;  and  the  oecessitj  oi 
doing  that  shows,  that  the  probate  should  be*  obtained  befbre  the  time  wfieo  pro- 
fert is  made.  The  will  heing-  a  will  ofpersonality,.the  only  title  of  the  sxecutor 
la  by  the  probate.  The  record  of  the^  EcclesioBtical  Court  Is  the  only  evideoce 
of  executorship. 

BxsT,  C.  J.    How  is  the  objection  to  be  taken  advantagis  of? 

^Wiide^  Serjt.  I  apprehend  the  dbfi^dants  can  only  deny  that  the  r,|25 
plaintiff  filled  the  character  of  executor.  '- 

i^nkicy.  Segt^  for  the  plaialiC  They  should  hstsm  demsBded  oyer  af  tie 
pfobale. 

Chitty^  contrd.  It  is  true  thai  the  defendants  m&y.  demand  ojer,bDt(^y 
have  no  means  of  enforcing  that  demand.  They  can  only  search,  to  ascertttio 
if  probate  has  been  granted ;  and  in  this  case  we  have  done  that.  Tbe  words 
of  the  issue  are,  that  the  plaintiff  "  never  was,  nor  is,  executor"  of  Fisbcr, "  in 
manner  and  form,"  as  in  the  declaration  alleged.  Now,  what  is  tbe  man- 
ner and  form  in  which  that  allegation  is  made  ?  It  is  this,  viz.  that  it  appean 
by  the  probate ;  whereas,  at  the  time  of  the  allegation,  there  was  no  proba^ 
in  existence.  Tbe  executor's  title  is  derived  only  from  the  probate.  lo 
the  3  T.  R.  it  is  said  (a),  that  the  mere  production  of  the  probate  is  an  answer 


(a)  Arguendo  in  AlUm  v.  DunAu,  3  T.  R.  125,  on  the  anthorttv  of  Sm  v.  Vmeemi,  1  StriDge, 
481.    However,  on  thia  point  the  caaa  oiBeat  v.  BuiUry,  Rasaall  &,  Ryan,  MS,  dbWtmaeA 
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A  a  cbaine  of  having  Ibrged  the  win  to  which  it  relates.  When  a  plaintiff 
deciaresy  he  must  have  a  coon^i^e  caiuae  ^f  action,  which  Ihis  plaintiff  had  not, 
and  therefore  he  must  be  called. 

Spankie^  Serjt.    There  is  a  fidki^  in  the  arguments  on  the  part  of  the 

defeodaalBk     My  friends  asamne  that  the  pkinliff,  as  execulor,  derives  his  ^tle 

bom  the  pfohal^  whereas  in  fiict  it  is  from  the  will  jtself^  fiiMB  the  appointment 

*1281  ^''^  lestator»ihat  he  has  his  authority.    The  *fMrobate  is  not  produced 

J  as  the  eseoulor's  title,  hut  merely  as  the  evidence  of  it  (a). 

BisT,  C.  J,,  was  of  opimon,  that  the  plaintiff  would  be  entitled  to  a  verdict  on 
the  special  plea  (6). 

The  case  was  then  gone  into,  and  the  plakitiff  hftd  a  Teadictun  the  plea  above- 
mentioned,  and  the  defendants  on  the  avowries. 
*1271      *Spankiej  SeQU  *^  i^^  ^  Uie  4»laitttiC 
-'      Wiide^  Serjt.,  and  CkiUy^  ibr  the  defendants. 

([Attomies — Nicol^  and  Owen^ 

in  the  year  1818,  decided,  that  on  an  indictment  for  forging  a  will,  the  pobate  unrepealed  is 
aot  conetnsife  evidenoe  of  its  validity,  ao  as  to  bar  the  proaecution.  Thia  caae  expresaiy  over* 
ralei  that  of  i7er  v.  Ftwrenl,  above  alluded  to. 

Mia  thecaaeof  ^^anlAv.  itfittf,  IT.  &.  480,  It  ia  aaid  th«t'*aa  eieciMardoes  not  derive 
Im  title  under  the  probate,  bat  vnaer  tbe  wHl;  Ihe  probate  is  only  evidence  of  hia  right,  and 
ii  nf cciwary  to  enable  him  to  ane ;  but  he  may  releaae  before  probate.'*  And  in  the  caae  of 
let  V.  Iffrttiwail.  4  T.  R.  4tt6,  liSid  JKitsfw  am,  *^  that  aotbui^  but  the  pvabala,  or  lettam 
•f  adfluaiainSMM^  arilh  «be  wiU  aaaesed,  m  hifaIa«sidenoe«f  a  wdl  m  aU  qusatioaareapeouag 
icnenaiity.'* 

<^)  Ae  40  the  ^w«r  •f  an  aaeeatar  before  prdbale,  tn  Conya^a  Dig.  tit.  Adminielwuian,  B. 
9.itie«id,  that  aa  aaeeutfir  oMiy  «e«MMfice  aa  actim  before  piobaie,  tbaagb  lie  ahall  aot 
declare;  and  reference  ia  made  to  the  caae  of  Wanl^oTd  v.  Waml^foird^  1  Salk.  299 ;  and  vpon 
kicking  into  that  caae  it  appeara  that  the  diatinction  ia  made  becanae  "  when  he  cornea  to 
declare,  he  muat  produce  in  Court  the  lettera  teatamenCary  :'*  and  it  ia  added,  '*  the  reaaon 
why  an  executor  cannot  go  on  before  probate  ia,  for  the  enforcing  of  probatea,  aa  ia  aaid  in 
Utttiaa  31,  beoanaa,  «ipon  prabaia,  there  are  inventoriea  eahibited,  and  other  aoladone  by  the 
eMcutor,  wbtdi  aie  m  the  benefit  of  the  credilon  of  the  teotalor.'* 

In  RfMlor'c  caae,  9  Co.  38  a.  it  ia  aaid,  **  Lea  executora  ont  lour  title  per  le  teatament  qiis 
ett  temporal.  &c.  ^nel  teatament  eat  oompleat  quant  a  touts  biena  et  chateaux  in  poaaeeaion  et 
KTersion,**  dtc.  **  Mea  quant  a  aaer  dea  acticDa  in  lea  Coorta  le  itoy  lea  judgea  ne  admittont 
lea  execBtora  a  auer  per  choaea  in  aetiooa  ainon  que  ila  monationt  le  teatament  doement  prove 
deaouth  aeal  del  ordmary  :** — ^The  caae  of  Duneomh  v.  Walter^  3  Lev.  57,  decidea,  that,  if  an 
eiecater  afreet  a  man  before  prat>ate,  and  afteTwarda  prove  the  will,  it  ia  good  by  relation  be- 
t^veen  the  partiea  %  butt  not  oa  agaiaat  atrangera.  And  in  the  report  of  the  same  caae,  in  1  Vent. 
^0.  it  ia  aaid,  "  Wbere  an  executor  brinaa  aa  action  before  prabate,  yet,  if  i«  tikom$  the  fm* 
wteit^oa  Me^eclsrafNm,  it  ia  well  enougn.** 

See  abote  caae  of  fimA  v.  JlfiUf,  IT.  R.  480,  before  cited  ia  note  (a). 


AOJOUHNEU  filTTlNGS  IN  LONDON  AFTER  TRINITT  TERM,  1827. 

BBPME  LOU»  CBmP  KTtXICS  WEST. 


MORRISON  and  another  «.  LENNARD.    Oct.  9. 

^ttgfa  the  mode  of  examining  a  deaf  and  dumb  wiineaa  by  meana  of  aigna  made  with  the 
»4iwi«  IB  a  mode  receivable  even  tn  capital  caaea,  yet,  where  the  witneaa  can  write,  aeMftfa 
tkat  it  «a«U  fae  blbtierlo  SMke  him  write  hia  anawera  to  the  ^aeatianfl  pat  to  " 


^ovxKjLinr  on  an  indenture  of  apprenticeship.    The  apprentice  was  called  aa 
t  witDBM,    He  waa  both  dfeaf  and  dumb.    An  interpreter  wba  wmxm^  who  put 
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questions  to  the  witness  by  signs  made  with  his  fingerSf  luid  was  answered  bj 
the  witness  in  the  same  mode.  The  interpreter  said,  that  he  spelt  every  won) 
to  the  witness  completely. 

It  appeared  that  the  witness  was  able  to  write. 

Bbst,  C.  J.y  observed.  I  have  been  doubting  whether,  as  this  lad  can  write, 
we  ought  not  to  make  him  write  his  answers.  We  are  bound  to  adopt  the  best 
mode.  I  should  certainly  receive  the  present  mode  of  interpreting,  even  io  i 
capital  case ;  but  I  think,  when  the  witness  can  write,  that  is  a  more  certain  mode. 

Verdict  for  the  plaintifls. 

JVUdCj  Serjt.,  and  Busby^  for  the  plaintiffii. 

Andrews^  Serjt.,  for  the  defendant. 

[Attomiea— ITos^em,  and  Vinee$UJ\ 


•RICHARDSON  v.  WEBSTER,  Bart.   Oct.  9.  [•I2§ 

A  mercer  fbmished  ribands  to  a  person  who  was  a  candidate  for  the  repreaentatioii  of  a  cttrii 
Parliament ;  the  ribands  were  partly  used  as  presents  for  voters ;  the  meroer  was  hTmaelf  t 
voter,  and  received  orders  for  some  of  the  ribands,  from  the  candidate  himself,  in  his  cob- 
.  mittee  room,  but  wss  not  told  for  what  purpose  they  were  wanted :  Held,  that  he  wMeor.- 
tled  to  recover  the  price  of  the  ribands  from  the  candidate,  notwithstanding  the  pnimomti 
the  Stat.  7  and  8  W.  3,  c.  4. 

Assumpsit  for  goods  sold  and  delivered. 

The  plaintifl'  was  a  mercer,  residing  at  Chichester,  in  Sussex,  and  the  demand 
was  for  the  price  of  a  quantity  of  ribands  furnished  by  him  for  the  use  oftiK 
defendant  at  the  time  of  the  general  election  in  the  year  1825,  the  defeodant 
being  then  a  candidate  to  represent  Chichester  in  Parliament. 

One  of  the  defendant's  committee  proved,  that  aAer  the  election  was  proclaimed, 
he,  by  the  desire  of  the  defendant,  ordered  the  ribands  in  question  of  the 
plaintiff  at  his  shop  ;  and  that  afterwards,  the  plaintiff,  who  was  himself  a  voter, 
attended  at  a  meeting  of  the  committee,  at  which  the  defendant  himself  gave  him 
an  order  for  ribands,  but  did  not  say  for  what  purpose  they  were  wanted.  It 
appeared  that  in  fact  they  were  very  generally  distributed,  being  partly  gireo to 
voters,  partly  to  a  set  of  persons  called  White  Boys  (some  of  whom  were  also 
voters),  and  partly  to  ladies ;  on  some  occasions  they  were  given  to  any  persoo 
who  asked  for  them  ;  and  a  part  of  them  was  used  for  the  decoration  of  the 
Grolden  Fleece,  which  was  the  sign  of  the  inn  at  which  the  committee  met. 

Taddyj  Serjt.,  for  the  defendant,  contended,  that,  upon  the  words  of  the 
atatute  7  &  6  W.  3,  c.  4,  the  contract  was  illegal,  and  the  plaintiff  could  not 
recover.  The  words  of  the  statute  are  very  general;  viz.  that  no  person  or 
persons  to  be  elected  to  serve  in  Parliament  for  any  county,  &c.  after  the  te^^ 
of  the  writ,  &c„  or  after  any  such  place  becomes  vacant,  shall  by  hiinseiror 
themselves,  or  by  any  other  ways  or  means  on  his  or  their  behalf,  or  at  his  or 
their  charge,  before  his  or  their  election,  directly  or  indirectly  give,  present,  or 
allow  to  any  person  or  persons  having  voice  or  vote  in  such  election  any  inoDcy, 
meat,  entertainment,  or  provision,  or  make  any  present,  *gift,  reward,  or  r«j29 
entertainment  to  or  for  any  such  person  oi^  persons,  or  to  or  for  the  use, 
advantage,  benefit,  employment,  profit,  or  preferment  of  any  such  person  or 
persons,  in  order  to  be  elected,  or  for  being  elected  to  serve  in  Parliament,"  &c- 

Best,  C.  J.     As  far  as  the  ribands  for  the  voters  are  concerned,  that  will  he 
an  answer  to  the  action. 

Taddy,  Serjt.    Then  the  remainder  cannot  be  distinguished :  the  oontwct 
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itself  is  vdd,  the  order  is  a  joint  order,  and  cannot  be  good  for  part  and  bad  for 
part  It  is  impossible  to  divide  an  illegal  contract.  If  it  was  lor  ribands  for 
tbe  voters,  the  subsequent  disposal  of  part  of  them  in  a  different  way  will  not 
alter  it.  This  is  clearly  an  illegal  contract,  if  the  plaintifT  was  at  all  aware  of 
the  purpose  for  which  they  were  wanted.  He  cited  Ribbans  v.  Cricket  and 
Anotlier  (a), 

RuskU^  Serjt.,  for  the  plaintiff.  That  was  not  tbe  case  of  any  thing  sent  to 
ihe  candidate^  but  tbe  case  of  a  contract  by  an  innkeeper  to  supply  voters  with 
provisions. 

Best,  C.  J.  I  do  not  think  there  is  enough,  upon  this  evidence,  to  show  that 
the  plaintiff  furnished  the  ribands  expressly  to  be  used  for  an  illegal  purpose. 

Tbddy^t  Serjt.  It  is  for  the  Jury  to  say,  whether  the  plaintiff  did  not  know 
that  the  ribands  were  to  be  used  by  voters.  I  submit  that  he  must  have  known 
it,  as  he  was  himself  a  voter,  and  received  orders  for  them  in  the  clefendant's 
committee  room. 

«.«Q1  Bbst,  C.  J.,  (to  the  Jury).  The  question  for  you,  is,  whether  the 
•■  plaintiff  knew  that  these  ribands  were  ordered  for  the  purpose  of  distri- 
bution among  the  voters ;  (or  if  he  did,  he  is  not  entitled  to  recover.  If  there 
were  no  other  purpose  to  which  ribands  could  be  applied,  that  would  be  cogent 
evidence  of  their  being  supplied  solely  for  that  purpose.  But  there  were  several 
other  purposes,  as  the  decoration  of  the  sign,  62c.  I  cannot  find,  upon  the  evi* 
deuce,  that  the  plaintiff  was  ever  told  that  these  ribands  were  to  be  used  for  an 
illegal  purpose.  If  you  think  that  he  did  know  it,  then  you  will  find  your  ver- 
diet  for  the  defendant.  But  it  seems  to  me,  if  you  believe  the  evidence,  that 
your  verdict  must  be  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages  21/.  fSs, 

RvsMeU^  Serjt.,  and  Keily^  for  the  plaintiff. 

'J^^jtddy^  Serjt.,  for  the  defendant. 


[Attornies — EBis  ^  J?.,  and  Oapron  ^  Cd.] 

(a)  1  Bot.  k,  P.  264.  This  cue  decides,  that,  it  being  contrary  to  7  &  8  W.  3,  e.  4,  for  a 
ctodidMe  to  furniah  proTiaiona  to  an^  votara  after  the  leate  of  tbe  writ,  an  innkeeper  cannot 
reoover  againat  a  candidate  for  proviaiona  so  furniahed  at  ita  reqaeat. 


RAINS  and    another,  Assignees  of  EVELYN,  a  Bankrupt,  v.  STORRY; 

Oct.  1.  ' 


replied,  that  he  waa  not  in  the  habit  of  accepting  bills,  but  that  the  moneif  wtuld  he  paid  uxAm 
^ae.  After  this  B.  the  aeller  wrote  to  C.  about  the  good*,  and  apoke  of  ihem  in  hiA  letter  aa 
goods  which  C.  had  "  guaranteed  ;*^  and  the  attornevof  B.*8  assignees  (when  he  had  become 
oanltrapt)  wrote  to  A.  Tor  the  money,  and  threatened  process ;  but  this  letter  was  a  circular, 
written  in  parauance  of  a  list  made  out  fbr  him  by  fi.,  and  without  any  knowledge  of  tbe 
drcamstanoes  under  which  the  debt  waa  contracted ;  Held,  that  on  this  evidence  C.  waa  not 
primsrily  liable,  but  only  as  a  guarantor  of  the  debt  of  A. 

< 

*   AssmiFsiT  for  goods  sold  and  delivered. 

The  bankrupt's  traveller  received  an  order  for  goods  from  a  Mrs. Stoker;  he. 

told  her  the  prices,  but  asked  her  for  a  reference ;  she  referred  to  the  defendant. 

The  traveller  went  to  the  defendant,  and  told  him  that  Mrs.  S.  had  ordered 

*1311  S^^^9  ^t  ^^^  ^  would  not  send  them  without  *his  authority.     The 

^  defendant  inquired  as  to  the  amount  of  the  order,  and  was  told  about 
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18^.  He  «sked  if  it  vould  exceed  29/.,  and  wat  aofiwered  in  Xhe  negative.  He 
KfdLed  if  that  was  ouficieDt  lo  give  ber  a  ^^jQurish  start,"  juid  was  told  by  tbe 
traveller  that  ia  his  opisioo  it  was.  He  then  made  in^ry  as  to  the  tenns,  and 
was  toM  four  months  eieditf  or  2i  per  cent,  discount  for  cash.  He  then  said, 
**  You  may  send  ihem,  and  VU  take  care  lite  money  skull  be  paid  at  the  iimej* 
The  traveller  asked  whether  he  might  send  any  more,  if  Mrs.  S.  should  warn 
them.  To  which  the  defendaBt  replied,  ^  not  without  letting  Qie  know."  A 
letter  was  soon  afterwards  written  to  the  defendant,  requesting  bim  to  aooept  a 
bill  for  the  amount  of  the  order ;  to  which  he  returned  for  answer  that  he  was 
not  in  the  habit  of  accepting  bUls,  but  that  the  money  would  be  paid  when  due. 

E,  LataeSf  Serfi^.  ibr  the  delendant,  suhmitled»  thai,  on  the  evidence,  there 
WAS  no  case  lor  the  Jury,  as  the  crder  was  g^vea  by  Mrs.  Stoker,  and  not  by 
the  defendant. 

JkmTt  C»  J.  The  daeisiQns  en  the  subject  jun  very  £ne^  but  there  U  the 
letter,  and  my  doubt  is,  whether  that  letter  does  not  apply  itself  to  the  hy-^one 
oottteact,  and  make  a  good  eonaideraAion. 

JS.  iMoeSf  SerjtH  f^Sdrni  to  ihe«ase  of  AKiMSi  v.  Sc»Utkarpe{a). 

BasT,  C.  J.    Then  in  not  this  a  bisect  undertakiof  by  the  defendant? 

E.  Lance^f  Segt*  I  auhmit  not.  Mm.  filuxber  g»ves  Che  order,  and  r#«M 
s^pon  that  she  heeomes  liable  knmedialeiyi  but  the  traveller  says,  very  ■> 
pmdflntly,  I  wdi  not  eneeute  the  ^rdsf  immediaCelf  ,  nor  until  you  can  refer  me 
tn  aomebody  dseu  The  rule  laid  down  in  lihe  ease  of  MaUtm  v.  Whamta  (6), 
is,  that  if  the  peraon,  fin*  whose  use  the  foods  are  fiinushod,  be  liable  at  ali^any 
pAMnise  by  a  third  person  to  pay  (or  ihem  must  be  in  writing. 

Best,  C.  J.     If  you  show  that  any  credit  was  given  to  Mrs.  Stoker,  you  will 
bring  your  ease  wj^bin  that  of  HtfUon  v^  Wiaram,     At  present,  I  do  not  think 
ou  are  within  that  case.     If  you  will  show  that  a  WU  of  parcels  was  neat  to 

rs.  Stoker,  I  will  nonsuit  the  plaintifH 

For  the  defendant,  several  letters  were  then  put  in.  The  first  was  from  the 
attorney  for  the  plaintj/T,  addiessed  to  Mrs.  Stoker,  requiring  payment  by  a 
certain  day,  and  threarening  proceedings  if  the  account  was  not  then  settled. 

The  second  was  fsom  the  bankrupt  to  the  defendant,  saying,  amongst  other 
ebifigs,  **  the  goods  you  guaranteed  to  Mrs.  Stoker,  have  been  delivered,**  &c. 

The  third  was  from  the  same  to  the  same,  stating:  "I  once  more  write 
respecting  my  account,  which  you  guaranteed  to  me,"  &c. 

Wi/flCj  Serjt.,  (or  the  plaintiff.     Tbe  evidence  is  of  an  original  credit  to  the 
defendant.     Your  Lordship  will  not  hold  that  a  tradesman  is  to  lose  his  demand 
by  speaking  of  a  thing  as  a  guarantie,  when  in  point  of  law  it  is  not  so.     The 
question  must  be  decided   upon  that  which  took  place  before  the  order  was 
executed,  and  upon  the  ^fulfilment  of  which  that  execution  took  place.   r#|«o 
This,  I  submit,  is  the  proper  lest.    I  am  lo  nbov,  that  tbe  defendant  t- 
was  to  be  liable  at  all  events.     The  tiaveUer  said,  that  he  had  refused  to  trust 
Mrs.  Stoker ;  on  which  the  defendant  said,  that  he  might  send  the  goods,  and 
he  would  take  care  that  the  money  should  he  paid.    I  have  produced  the 
defendant's  letter,  written  soon  alter  the  order,  in  consequence  of  a  hilt  faavieg 
been  drawn,  not  on  Mrs,  Stoker  (who  it  is  aoar  eontcnded  was  liable),  but  so 
the  defendant  himself.     And  in  this  letter  the  defendant  does  not  say,  that  he  is 
€o]y  liable  in  default  4of  payment  by  Mrs.  Stoker ;  hut  that  the  money  shall  be 
paid  when  it  becomes  due.    This,  I  submit,  shows  clearly  that  the  hankmpt 
ti^eated  the  defendsnt  as  the  only  person  tiabie  in  the  first  instance. 

(a)  2  Camp.  215.  This  case  decides,  that  if  a  person,  hj  a  Mritten  giiarantie,  undertake  to 
another  to  answer  for  the  payment  of  goods  to  be  sent  to  a  third,  tfa«  declaration  by  the  seller, 
a^nst  him  must  b»  special  on  the  guarantie ;  and  assumpsit  for  goods  sold,  will  not  he  soffi- 
eisnt. 

(4)  2  T.  R.  90.  In  this  easeit  wm  dscided,  that  alihough  •  tradesman  be  induced  to  aead 

goods  on  credit  to  anorher  by  a  proniar  made  in  these  words:    "If  you  do  not  knovbia* 

you  know  me,  and  I  wiU  see  you  paid  ;'*  yet  be  caoaot  recover  anleas  such  promise  «eit  is 
writing, 
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The  attorney  for  tlte  platiiliffs  was  then  called,  and  alated  thi^  the  letter 
wilich  he  wrote  to  Mrs.  Stoker,  was  a  circular  letter ;  that  he  wrote  a  simUar 
letter  to  all  the  persons  who  were  mentioned  in  a  Jkt  given  lo  hina  hy  the  hank 
mpt;  and  that  at  the  time  he  wrote  it,  he  knew  nothing  of  the  particular  circum 
stances  under  which  the  debt  was  contracted. 

Alter  E,  Lawes^  Serjt.,  had  observed  upon  this  evidenoe, 

Wiide^  Serjt.,  was  about  to  eommenee  his  reply,  when 

Best,  C.  J^  intimated,  that  he  should  call  the  pialntiC 

Willie^  Serjt.     Will  your  Lordship  give  me  leave  to  novel 

Bbst,  C.  J.     If  you  think  right  to  move,  you  may. 

Nonsuit  (a), 
*1341       *Wil(le^  and  Andrews^  Serjts^  and  KeUy,  for  the  plaintiff. 
J       £.  LaweSj  Serjt.,  for  the  defendant. 

[Attornies — Parker^  and  Hornby,] 
<«)  NoniMion  wss  ewr  made. 


HUBBABD  r.  1ACK80N.    OcL  1«. 

A  bil,  which  hat  been  paid  by  the  drawer,  in  defauh  «£  payment  bv  the  seeefMar«  aMgr  after* 

wards  be  re'iasued  by  the  drawer,  and  the  acceptor  wilt  be  still  liable  lo  pay  it. 
la  wieh  ca^e,  if  an  action  he  brought  afainst  the  aeoeptor  by  the  indorsee  of  the  drawer,  the 


cannot  inqaire  into  the  state  of  the  aeQounta  between  the  indanee  and  dcawer,  nor 
will  the  stale  of  each  aocoiints  fiuraiah  hist  with  any  defense. 

AssvxpsiT  on  a  bill  of  exchange,  dated  25th  December,  1820,  at  three  months 
after  date,  drawn  by  one  Melville  on,  and  accepted  by,  the  defendant,  made 
payable  to  the  drawer^s  order,  and  indorsed  by  him  to  the  plaintiff.  Befbre  the 
bill  became  due,  Melville  indorsed  it  to  a  person  named  Wallace;  but,  as  the 
defendant,  Jackson,  did  not  pay  Wallace,  when  it  became  due,  Wallace  sued 
Melville,  who  paid  the  debt  and  costs,  and  afterwards  indorsed  the  hiii  to  the 
plaintiflT,  HubbanL     Hubbard  now  sued  the  defendant  as  the  acceptor. 

Siorks  and  E.  Lawes^  Seijts.,  for  the  defendant,  contended,  that  he  was  dis* 
dbarged  by  the  conduct  of  Melville,  the  drawer. 

WUde^  Seijt.,  lor  the  plaintiff,  submitted,  that  he  was  still  liable.  If  a  drawer 
takes  up  a  bill  because  it  is  aot  paid  by  the  acceptor,  the  hiil  is  n«t  a  satisfied 
billj  and  may  be  re^issued. 

Hie  defendant's  cotinsel  were  then  proceeding  to  go  into  evidence  of  the  stale 
of  the  accounts  between  Hubbard  the  plaintiff  and  lifelville  the  drawer,  lo  abov 
that  Hubbard  had  no  claim  upon  Melville,  and,  Iherelbre,  had  oe  right  to  ana 
on  diia  bill,  which  he  received  from  him. 

^^^1  *Brst,  C.  J.  I  am  clearly  of  opinion,  that,  as  to  the  account  between 
^  Melville  and  Hubbard,  that  is  no  answer  to  this  action ;  Melville  may  hate 
a  right  to  hring  an  action  against  Hubbard,  to  recover  from  him  what  he  obtains 
from  the  defendant.  With  respect  to  the  other  point,  I  am  inclined  to  think  that 
the  drawer,  not  being  satisfied  by  the  acceptor,  has  a  right  to  re-issue  the  bilL 
But  upon  this  point  1  will  reserve  leave  for  a  motion  to  enter  a  nonsuit 

Verdict  for  plaintifi^  with  leave,  dec 

WUde,  Serjt.,  and  KeUy^  for  the  plaintifT. 

Storks  and  J&  Lawes^  Serjts.,  ibr  the  defendant. 

riUleniies---C&Krc&  and  WaieA 
Vqu  XIV.— 62 
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Ik  the  ensuing  Michaelmas  Term,  Siorks^  Serjt.,  moved,  pursuant  to  the 
leave  given  ;  but  the  Court,  on  the  authority  of  GaUow  v.  Lawrence  (a)  were 
of  opinion  that  the  verdict  was  right,  and 

Refused  a  rule. 

(a)  3  M.  &  8. 95.  "  Where  the  drawer  of  a  bill,  payable  to  his  own  order,  and  indorsed  bv 
him  to  T.,  and  by  T.  to  B.,  upon  the  bill  being  dishonoured,  paid  the  amount  to  B.,  who  atmck 
out  his  own  and  T.'a  indorsement,  and  returned  it  to  the  drawer,  and  the  drawer  afterwardi 
paaaed  it  to  the  plaintiiT:  Held,  that  the  plaintiff  might  recover  against  the  acceptor."  See 
ipek  V.  iZoUey,  1  H.  Bl.  89,  n. 


•HALL  and  UX.  v.  WHITE.     Oct.  12.  [♦186 

If  a  peiaon,  who  writes  an  answer  to  a  demand  made  upon  another  person  of  certain  tbi^ii, 
says,  that  he  has  got  them,  and  thereby  induces  the  claimant  to  bring  an  action  against  bin, 
he  is  liable  to  sucn  claimant  in  detinue,  although  it  doea  not  appear  that  he  had  the  general 
controlling  power  over  the  things. 

Dbtinub. — The  female  plaintiff  was  the  surviving  executrix  of  the  last  will 
and  testament  of  a  Mr.  Edward  Callaway ;  and  the  defendant  was  the  co-exe- 
cutor of  a  Mr.  Woolford,  who  had  been  the  co-executor  with  Mrs.  Hall  of  the 
will  of  the  said  Mr.  Callaway ;  and  the  declaration  stated,  that  the  plaintifls,  as 
such  surviving  executrix,  d^c.,  delivered  to  the  defendant  certain  deeds  and  writ- 
ings, to  wit,  £c.,  of  great  value,  &c.,  to  be  re-delivered  by  the  said  defendant  to 
them,  when  he  should  be  thereunto  requested.  Yet,  that  the  said  defendant, 
although  aflerwards  requested,  dtc,  had  not  delivered  the  said  deeds  and  writ- 
ings, or  any  of  them,  to  the  said  plaintiffs,  but  still  unjustly  detained  the  same 
from  them.     There  was  a  second  count  on  a  supposed  finding  (a). 

The  defendant  pleaded,  ^52,  non^detinet;  secondly^  that  the  plaintiffs  did  not 
deliver  ;  and  thirdly^  that  they  were  not  lawfully  possessed  of  the  deeds,  &c, 
in  the  declaration  mentioned,  in  manner  and  form  as  they  had  complained 
against  him.     These  pleas  concluded  to  the  country,  and  the  plaintiffs  in  tbeir 
replication  joined  issue  upon  them.     The  deeds  sought  to  be  recovered  had  been 
in  the  possession  of  Mr.  Woolford,  Mrs.  Hall*s  co-executor,  till  his  death  ;  and 
the  evidence  given  to  affect  the  defendant  consisted  principally  of  letters,  which 
lie  wrote  to  Messrs.  Watson  and  Broughton,  the  plaintiffs'  attornies,  in  answer 
V)  an  application  they  made  to  Mr.  Woolford  on  the  subject.     The  letters  related 
to  a  propa<sed  interview  between  the  defendant  and  Messrs.  Watson  and  Brough- 
ton, on  the  part  of  Mr.  Callaway,  the  son  of  the  deceased  testator.    The  first 
letter  contained  this  passage  :  **  1  have  no  objection  to  submit  the  deeds  to  Mr. 
Watson's  perusal,  nor  to  his  taking  extracts,"  &c.     The  second  letter  n'as, 
inter  alia,  as  follows  ; — "  At  the  proposed  interview,  you  will  not  *lbink  r^^Sl 
it  unreasonable,  on  my  part,  in  demanding  from  your  client  every  pos- 
sible security ;  indeed,  I  am  sure  you  will  beor  me  out  in  such  demand :  the 
security  must  consist  of  a  full  discharge  of  all  claims  whatever  on  the  estate  of 
the  late  Thomas  Woolford,  drawn  up  by  my  solicitor,  and  signed  by  Mr.  Calla- 
way, he  paying  all  expenses  attending  the  same,  postages,  and  every  other 
expense  that  I  have  been  wantonly  put  to.     And  you  will  have  the  goodness  to 
inform  him  that  the  deeds  will  not  be  forthcoming  unless  these  conditions  be 
fully  complied  with  ;  and  that  he  must  come  prepared  accordingly." 

Andrews,  Serjt.,  for  the  defendant,  submitted,  that,  under  the  circumstances, 
he  could  not  be  charged  with  a  tort,  as  it  did  not  appear  that  he  had  the  coo- 

(e)  For  the  form,  see  2  Chitt.  Pi.  tit.  Ddinue, 
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tiolling  power  over  the  deeds,  but  merely  that  he  had  them  for  a  short  time,  in 
order  to  produce  them  at  a  proposed  meeting. 

Best,  C.  J.  If  the  defendant  said,  that  he  had  the  deeds,  and  thereby  induced 
the  phiintiffs  to  bring  their  action  against  him,  I  shall  hold,  that  they  may 
recover  against  him,  although  the  assertion  was  a  fraud  on  his  part.  It  appears 
by  his  letter,  that  he  did  so  say,  and,  therefore,  I  am  of  opinion  that  the  verdict 
must  be  for  the  plaintiffs.  His  Lordship  then  lefl  it  to  the  Jury  to  give  such 
damages  as  would  compel  the  defendant  to  deliver  up  the  deeds,  and  they 
accordingly  found  their  verdict 

For  450/.  (a). 

WUde^  Seijt.,  and  Bus6y,  for  the  plaintiffs. 

Andrews^  Seijt.,  and  Holt^  for  the  defendant. 

[Attornies— TTo^ion  f  B.,  and  Smiik  f  B.] 

(a)  The  judtfoieiit  in  detinue  is  ibr  the  recoverj  of  the  thing  detained,  vil  vahrtm  mi^t  sad 
coeta;  Com.  Dig.  ti.  FUadtr,  3  X.  13.    For  the  form  of  it,  aee  Archb.  Forms,  140. 


♦188]  *BLACKMAN  v.  SIMMONS.     Oct,  17. 

la  an  action  for  an  injury  by  a  vicious  bull,  the  plaintiff  recovered,  although  it  appeared  thai 
the  bull  was  attracted  by  a  cow,  in  a  particular  state,  which  the  plaintiff  was  driving  past  the 
field  in  which  the  bull  waa,  and  that  the  plaintiff  firat  atruck  the  bull  on  the  heai^  to  drive 
him  away  from  the  cow. 

SimbU,  that  the  owner  of  a  vicious  animal,  after  notice  of  ita  having  done  an  injury,  is  bound 
to  aeeure  it  at  all  eventa,  and  is  liable  in  damages  to  a  party  subsequentlv  u^uxed,  if  the 
mode  he  has  adopted  to  secure  it  proves  to  be  insufficient. 

Tub  first  count  of  the  declaration  stated,  that  the  defendant  on,  &c.  was  pes* 
sessed  of,  and  wrongfully  and  injuriously  kept  a  certain  bull  in  a  certain  close 
of  his,  near  to  a  public  highway,  well  knowing  the  said  bull  to  be  wild  and 
vicious,  and  accustomed  to  attack  and  injure  mankind ;  whereupon  it  Ijecame 
his  duty  to  take  due  and  proper  means  to  confine  the  said  bull,  dzc.  Yet  that 
the  said  defendant  so  negligently  and  improperly  conducted  himself  in  that 
behalf,  and  kept  and  secured  the  said  bull  in  so  careless,  insufHcient,  and  improper 
a  manner,  in  and  upon  the  said  close,  that  aflerwards,  to  wit,  on  dec,  at  &c. 
hy  and  through  the  carelessness^  negligence^  and  improper  conduct  nf  the  said 
dtfendanl  in  thai  beJuilf^  the  said  bull  escaped  from  and  out  of  the  said  close, 
and  then  and  there,  with  great  force  and  violence,  attacked  and  ran  at  and 
against  the  plaintifT,  who  was  then  and  there  passing  near  the  said  close,  and 
then  and  there  butted,  threw  down,  and  greatly  bruised,  hurt,  and  wounded  the 
said  plaintiff,  dsc.  By  reason  whereof,  &c.  The  second  count  charged,  that 
the  defendant  did  wrongfully  and  injuriously  keep  the  bull,  well  knowing  that 
it ''  was  accustomed  to  attack,  butt,  and  injure  mankind,"  and  that  while  he 
so  kept  it,  it  attacked  and  ran  at  the  plaintiff,  dtc.  The  third  count  was  very 
nearly  like  the  first,  except  that  it  omitted  all  reference  either  to  a  close  or  a  high- 
way.    Plea — Not  guilty. 

From  the  evidence  it  appeared,  that  the  bull  was  kept  in  a  field  adjoining 
marsh  land,  at  Tottenham,  on  which  the  inhabitants  at  a  certain  season  of  the 
year,  had  a  right  of  common  for  cattle.  On  the  day  of  the  injury,  the  plaintiff, 
who  was  a  cow-keeper,  and  had  cattle  on  the  marsh,  was  accompanied  by 
a  lad,  driving  one  of  his  cows,  in  *<  a  particular  state,*'  past  the  field  in  question, 
*1301  ^'^^  ^^^  purpose  of  taking  her  to  a  bull,  at  a  farm  a  short  distance  *off. 
-J  There  was  only  a  shallow  ditch  between  the  field  and  the  marsh.    The 
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defeadaiit'^  bull  mn  along  the  field  «  bIkmI  time,  and  ihen  «Mne  thraigh  the 
ditch,  and  went  to  the  plaintiff's  cow«  Tlie  pbiatifi*  struck  the  ImiUod  the  bei4 
with  a  stick,  to  drive  him  awty^  and  bad  nearly  auooeoded,  when  his  stick 
broke,  and  the  buU  threw  kim  down,  and  butted  him  while  be  wasoa  thegioua^ 
and  broke  two  of  his  riliB.  Notioe  Jbod  heea  given  to  the  defendant,  of  Ihe 
bulfa  having  run  at  a  «ian  ppeviously ;  and,  at  the  time  of  tlie  accident,  a  strap 
and  chain  were  ftsteaed  fotmd  the  oeck  and  tone  of  the  ib«e  legs  of  the  animal ; 
hut  they  hung  so  loosely  as  not  to  prevent  kis  running.  It  was  pfoved,  thst 
when  the  defendant  was  in  treaty  (or  the  bull,  he  was  told  that  he  must  be«Mi« 
tions,  as  it  was  very  mischievous ;  upon  which  he  said,  that  it  would  suit  him 
all  the  better,  as  he  wanted  it  to  turn  iato  a  mead  wkese  he  was  annoyed  by 
people  fishing.  And  it  also  appoasad,  that,  apsai  a  §entieaiaa  saying,  that  -be 
supposed  he  would  not  turn  in  the  bull  without  giving  notice  io  the  public,  the 
defendant's  reply  was,  '<  Jd  kka  give  flotioe  tenself.*' 

Thddy^  Seijt.,  for  the  defendant,  contended  that  he  was  not  liable,  as  the 
fUaisff  Mi  iroaght  the  isffufv  «ii  himself,  by  bis  4iwa  inywidciit  coDdocti  ia 
attacking  the  bull.  The  question  is  not,  whether  this  bufl  had  been  at  some 
time  or  other  vicious,  but  whether  the  accident,  under  all  the  circumstances, 
would  not  have  taken  place  with  any  bull,  whether  vicious  or  not.  If  the  bull 
had  been  permitted  to  go  with  the  €ow«  he  would  not  have  touched  the  plaintiff 
The  plaintiff  has  not  been  injured  owing  to  the  vice  of  the  bull,  as  is  charged 
in  the  declaration.  The  strap  and  chain  put  on  by  the  defendant  were  notioe  to 
the  public,  that  the  bull  was  vidouo. 

Bbst,  C.  J.  (to  the  Jury.)    The  conduct  of  the  defendant,  in  this  case,  has 


been  roost  gross  and  wicked,  and  *if  death  had  ensued,  he  would  have 
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been  guilty  of  manslaughter.  The  law  ought  to  be  knowa.  If  a  pearson 
thinks  proper  to  keep  aa  aatmal  of  this  description,  knowing  its  vicious  aatare, 
and  another  person  is  killed  by  it,  it  will  be  manslaughter  in  die  owner,  if 
nothing  more ;  at  all  events,  it  will  be  an  aggravated  species  of  manshiaghtBr. 
We  have  heard  much  of  steel  traps  and  spring  guns,  but  they  are  not  so  eraet 
as  the  mode  which  this  defendant  has  adopted  of  guarding  his  supposed  rights, 
and  preventing  his  neighlxnirs  from  fishing.  It  appears,  that  this  bull  was  not 
sufficiently  secured.  If  the  plaintiff  had  gone  where  he  had  no  right  to  go,  that 
might  have  been  an  answer  to  the  action ;  but  the  fact  is  not  so.  The  plaintiff 
had  a  right  to  he  where  he  was — he  was  in  the  pursuit  of  bis  ordinary  business. 
I  believe  bulls,  if  they  are  not  vicious,  may  be  driven  off  by  a  man,  under  such 
*  ireumstanees  as  those  of  this  case ;  but  that  is  for  you  to  say.  If  you  ate 
satisfied,  upon  the  whole,  that  the  injury  occurred  from  the  vicious  nature  of  the 
bull,  which  the  defendant  knew,  then  you  will  find  your  verdict  for  the  phantfiT; 
and  if  so,  I  think  it  is  a  case  in  which  you  are  at  liberty  to  give  coosideraliii 
damages. 

Verdict  for  the  plaintifT— Damages  16tt 

Cross  and  Spankie^  Serfts.,  and  Paynfy  for  the  j^aintiff. 

TMfy  and  Wiide,  fieijta.,  for  the  defendant 

[Attomies— J?.  WhUHngtmi^  and  WM  ^  nd^.^ 

If  one  ht>  a  dof ,  vm&i  to  Wte  shes^,  and  he  bites  •  berae,  it  ti  scfioneMe  ;  lor  4be  ewMr 
U'ler  natU^  of  the  lirat  mienbief  done,  ffaDukl  have  deatrojml  kam^  ^r  kept  hieri  from  Wl 
farther  injury.  JenkUi  v.  Turner,  1  Ld.  Ra^m.  109.  See  also  SmUk  v.  Felak,  SSor.  126^ 
where  it  was  mid  by  Lee,  C.  J.,  that  a  do|;  which  has  hitten  a  peraon  ought  to  be  hang«<l ;  aM 
if  he  bitea  people  aRerwarda,  the  owner  n  reiponaiMe.  heeaaae  he  might  have  ttkiAw\fP^ 
rented  it.  See  alao.  on  the  euhjeet  of  injanea  by  vjciooa  anioaab,  the  caaea  of  Ata^rfirr* 
Skarp,  Salk.  662;  Juekton  ▼.  Peeked,  1  M.  4l  S.  238 ;  HoHley  v.  JRarrimm;  1  B.  ft  A.  W 
Bedt  and  CTc.  v.  Ihf§9H,  A  Camp.  196;  and  Judge  v.  Cos,  1  Stark.  283. 
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•^ARWOOD  V.  GREEN.    Ort.  18. 

Aji  officer  in.  tiie  navy  has  no  light  to  make  eommunications  upon  lubjecta,  with  which  ho 
beeomea  aeciiiainted  m  hia  profeasional  capacity,  except  to  the  Government,  and,  therefore, 
ft  lettov,  wrkianr  Id  LbjKf  a  Coilee^hooae,  about  the  conduct  of  the  captain  of  a  transport  8hip> 
bf  a.lieatenaat  who  waa  superintendent  on  boards  ia  not  a  privileged  ooamunicatioB ;  nor 
can  evideiice  of  ita  bein^  the  practice  for  persons  so  circumstanced  to  make  communications 
to  £floyd*a,  be  received  in  an  action  for  libel  againsr  such  a  person,  either  as  furnishing  a 
Meoco,  in  caig«actian  with  other  cwaumatanQsa,  or  in  onogation  of  ihodooMgea  tolia 


LiBSU  T!w  piaintrflTwas  the  master  of  a  ship  called  the  Jupiter,  which  was 
employed  in  the  transport  service,  and  the  defendant  was  a  lieutenant  in  the 
navy,  who  had  been  appointed  by  the  Government  aa  agent  or  superintendent 
an  board  that  ship.  The  libel  was  contained  in  a  tetter  addressed  to  the  secr^ 
tary  at  Lloyd^s,  and  imputed  to  the  plaintiff  misconduct  and  incapacity  in  the 
management  of  the  vessel.  The  pleas  were — Rrsi^  not  guilty  ;  Secondly,  a 
justification  of  the  whole  of  the  libel ;  and  Thirdly  and  Fburthly^  justificationa 
of  particular  parts  of  it. 

The  Secretary  of  Lloyd^s  was  called  as  a  witnesS)  and  stated  that,  in  th« 
reading-room  there,  a  notice  was  fixed  on  a  board  (that  being  the  usual  mode)| 
stating  that  the  tetter  in  question  might  be  seen  by  the  parties  interested. 

Be  was  asked  by  Wilde,  Serjt.,  on  his  cross-examination,  whether  it  had 
bean  the  practice  for  ofHcers  in  the  navy  to  make  communications  to  Lloyd^s. 

Toddy,  Serjt.,  objected.  If  it  waa  any  part  of  the  duty  of  an  officer  in  the 
iKvy  to  make  such  communications,  then  it  might  be  inquired  into ;  bvit  we 
cannot  receive  evidence  of  any  practice  in  a  case  like  this.  A  communication 
to  Lloyd's,  is  no  more  than  -a  communicatioa  to  any  other  eofiee-house. 

WUih,  Serjt.     Lloyd's  being  the  place  where  persons  assemble  who  are  con- 
nected with  the  maritime  interests  of  the  country,  if  it  has  been  the  practice  for 
officers  in  the  navy  to  send  communications  there,  that  may  go  far,  coupled 
with  other  circumstances,  to  show  quo  animo  the  defendant  in  this  case  acted. 
*1421       *Bbst,  C.  J.     Do  you  o^r  it  as  an  answer  to  the  action  ? 

^        Wilde,  Serjt.    Not  alone,  but  in  conjunction  with  other  circumstances. 

Best,  C.  J.  I  am  of  opinion  that  an  officer  in  the  navy  has  no  right  to  make 
any  communication  to  Lloyd's,  but  only  to  the  Government  by  whom  he 
employed.  The  Government,  no  doubt,  would  fbrnish  all  proper  anu  usefu' 
information.  But,  I  am  clearly  of  opinion,  that  the  party  has  no  right  to  furnish  ii 
himsetfl  If  it  were  to  be  allowed,  great  mischief  might  follow ;  because-  he  might 
t^ke  an  incorrect  or  iiMpwfbet  view  of  the  subject ;  and  tlie  Govemment  would 
omsider  the  matter  before  they  conrniunicated  any  thing. 

WilOtrSetjU  I  aw  not  q/Mte  sure  that  I  shall  not  ba  able  to  show  Unt  these 
eDa»mnKniibn»  w«re  ait  kmst  known  to  the  Govermnent. 

B^ST,  C.  J.  If  yon  show  me  that  the  govemment  have  dirtcted  them,  I  do 
opt  say  that  I  will  not  receive  the  evidence.  But  I  am  dearly  of  opinion  that 
it  can  furnish  no  defence  to  the  action,  though,  perhaps,  it  may  be  received  in 
tnttigatiDn  of  damages. 

Thd(fy,  Serjt.  I  submit  that  it  is  not  admissible,  even  in  mitigation  of 
damages.  Every  thing,  as  to  the  damages,  turns  upon  the  nature  af  the  com* 
nunication  ;  and  each  particular  case  may  differ  in  that  respect. 

Wilde,  Serjt.  It  is  material  evidence  to  show  the  defendant's  motives.  If  it 
n  an  unusual  communication,  made  to  an  unusual  place,  diat  may  induce  the 
Jtiry  to  give  greater  damages  than  if  it  is  not  so. 

*l4ffl       ^i^^^^)  Seijf.     This  would  be  introducing  great  Taxity  ^in  practice ; 
•■  —all  turns  upon  the  facts  ofthe  specific  case  in  whicKthe  communication 
it  made,    ft  b  only-  an  attempt,  by  a  side  wind,  to  get  rid  of  the  general  rulea 
^plying,  to  jiurtificationa  of  libdl 

ntr,  C  J.    "WBat  we  aie  tb  try  here  is,,  whether  the  pubBcadoD  in  questioB 

2rT 


494  Parmeter  v.  Burrell.  T.  T.  1827.  Ji3 

is  a  libel  or  not.  There  are  certain  things  which  are  privileged  oommunicatioos ; 
but  I  am  of  opinion  that  this  is  not  of  that  description.  If  the  defendant, 
instead  of  writing  to  Lloyd's,  had  written  to  the  Navy  Board,  then  it  would  have 
been  impossible  to  maintain  any  action  against  him,  unless  it  could  be  shown 
that  his  statements  were  (alse  to  his  knowledge.  An  officer  in  the  navy  is  to 
make  no  communication,  but  to  his  employers.  If  this  is  not  a  privileged  com- 
munication, then  it  stands  upon  the  same  ground  as  any  other  description  of 
libel ;  therefore,  what  others  have  been  in  the  habit  of  doing,  can  be  no  evidence 
in  this  case.  Therefore,  upon  further  consideration,  I  think  this  is  not  admissi- 
ble,  even  in  mitigation  of  damages.  The  question  of  motive  goes  to  the  defence, 
and  is  of  no  consequence  upon  the  subject  of  damages,  because  the  only  inquiry, 
if  the  libel  is  not  defensible,  is  as  to  what  compensation  the  plaintiff  is  entitled 
to  recover.  I  am  much  struck  with  my  brother  Toddy's  argument,  and  I  do 
not  see  by  what  test  we  can  decide  the  matter ;  (or  the  communications  in  each 
case  may  differ,  and  many  of  them  may  be  innocent.  To  make  any  thing  of 
it,  it  must  be  shown  that  it  is  the  practice  of  officers  in  the  navy  to  write  untruths, 
complaining  of  captains  of  vessels ;  and  you  see  what  a  broad  question  that 
would  open  to  us.  The  defendant  has  justified  the  libel,  and  our  inquiry  here 
is,  first,  whether  he  published  it,  and  secondly,  whether  it  is  true.  If  it  is  par* 
tially  true,  that  will  operate  in  mitigation  of  damages  ;  if  it  is  wholly  true,  of 
course  that  will  be  an  answer.  My  brother  Wilde  shall  have  leave  to  move,  if  bs 
thinks  I  am  wrong  in  my  opinion. 

Verdict  for  the  plaintiff— Damages,  bOL 

^Taddy^  Seijt.,  and  PlaUy  for  the  plaintiff.  |.«... 

Wilde,  Serjt.,  for  the  defendant  ^  ^«« 

[Attornies — T.  Harrison^  and  Nelson.'\ 


PARMETER  t;.  BURRELL.    Oct.  10. 

A.  affreed  to  sell  tnd  B.  to  bay  s  ship,  which  A.  undertook  should  be  fitted  similsr  to  awtber 
ship.  Before  the  time  for  completing  the  fittinffs,  B.  repudiated  the  contract,  and  refused  to 
Uke  the  ship.  Previous  to  this  refussl,  A.  had  done  extras  to  the  ship,  at  B.'s  desire.  A. 
did  not  go  on  with  the  fittings,  but  sold  the  ship,  and  brought  his  action  against  B.  for  the 
k>ss  upon  the  sale.  In  his  declaratbn  he  averred,  that  the  ship  was  fitted  "aemrrftHf  uHia 
J^S^.^^  4^  9f^*  agreememi,*^  and  alao,  that  it  was  ready  for  delivery  at  the  proper  timet 
Held,  that  he  couU  not  reoover  on  the  apecial  contract,  nor  for  the  extras,  on  the  cooat  fa 
work  and  labour. 

• 

Spscial  assumpsit  on  an  agreement,  by  which  the  plaintiff  agreed  to  sell, 
and  the  defendant  to  buy  a  vessel,  called  the  Snow ;  which  vessel  was,  by  the 
terms  of  the  agreement,  to  be  coppered  and  fitted  in  every  respect  similar  to  a 
vessel  called  the  Rambler.  The  declaration  in  the  first  and  second  counts 
averred,  that  the  vessel  was  coppered  and  fitted  in  the  same  manner  as  the 
Rambler;  and,  in  the  third  count,  stated  it  to  have  beeb  coppered  and  fitted  in  every 
respect,  "  accorrHng  to  the  form  and  effect  of  the  agreemenV^  The  declara- 
tion also  averred,  that  the  vessel  was  ready  for  delivery.  There  were  counti 
for  work  and  labour,  dtc.  The  agreement  was  dated  the  18th  of  May,  1826 ; 
and  it  appeared,  that,  shortly  aAer  that  date,  and  before  the  time  of  completing 
the  fittings,  the  defendant  repudiated  the  contract,  on  the  ground  thai  the  vesid 
was  not  of  the  tonnage  which  was  mentioned  in  the  contract.  In  consequence  of 
m*  ^^^'  P'^"^*^^*<^  ^^  E9  on  in  making  the  vessel  to  correspond  with  the  Rambler. 
The  vessel  was  aflerwards  sold  by  the  plaintiff,  and  this  action  was  brought  to 
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retover  the  loss  occa<«ioned  by  such  sale.     Some  extra  work  had  been  done  to 
the  vessel  by  the  desire  of  the  defendant,  amounting  to  the  sum  of  about  6/. 

Wiide^  Serjt.,  for  the  defendant,  submitted,  that  the  plaintiff  must  be  non* 
suited,  as  he  had  not  proved  performance  of  the  contract  he  declared  upon. 
*14M  ^Spankisj  Serjt.,  for  the  plaintiff.  After  the  defendant  had  refused 
-I  to  take  the  vessel,  we  had  a  right  to  sell  in  any  way.  AAer  such  refusal, 
these  fittings  became  immaterial  and  unnecessary.  Supposing  it  to  be  necessary 
to  prove  the  averment  in  the  declaration,  there  is  reasonable  evidence  of  our 
having  substantially  performed  it.  But  I  submit,  that,  under  the  circumstances 
of  this  case,  it  is  rather  an  averment  of  form,  as  the  defendant,  refused  the  ship 
before  the  arrival  of  the  time  at  which  they  would  have  to  be  completed. 

R.  F.  Richards^  on  the  same  side.  It  will  be  a  question  for  the  Jury, 
whether  we  have  not  substantially  performed  the  agreement;  at  all  events,  we 
are  entitled  to  a  verdict  for  the  extra  work,  not  included  in  the  contract.  After 
the  repudiation  of  the  contract,  we  might  have  stopped,  and  not  done  any  nwre  to 
the  vessel.  We  have.complied  with  the  third  count,  which  states  the  vessel  to 
have  been  fitted  *'  according  to  the  form  and  efiect  of  the  agreement." 

Best,  C.  J.  If  you  had  not  sold  the  vessel  you  would  have  been  entitled  to 
recover  for  the  extras ;  but,  by  selling,  you  have  put  an  end  to  the  contract. 
What  was  done  before  the  contract  must  be  taken  as  included  in  it.  You  have 
proved  a  sum  of  6/.  for  things  done  afler  the  contract  by  the  defendant's  order; 
but  as  you  have  sold  the  ship,  with  that  work  upon  it,  you  cannot  recover  for  it 
as  for  work  and  labour.  There  is  a  verbal  difference  between  the  third  count 
and  the  others,  but  it  is  merely  a  verbal  difference;  the  substance  is  the  same 
in  all.  The  plaintiff  avers  that  he  has  performed  his  contract.  That  performance 
by  him  is  a  condition  precedent  to  his  recovering  on  that  contract.  The  two 
first  counts  allude  to  the  Rambler  by  name ;  the  third  only  gives  us  the  trouble 
of  looking  at  the  agreement.  If  you  had  stopped,  that  would  have  been  ano- 
ther thing ;  but  you  go  on,  and  you  hold  the  defendant  to  the  special  contract; 
*1461  ^°^  y^^  must,  therefore,  show  *that  you  have  fulfilled  your  part  of  thai 
-I  contract.  When  you  went  on,  you  did  not  do  it  according  to  your  un* 
dertaking.  You  aver,  that  you  had  the  ship  ready  for  delivery,  but  that  is  not 
the  fact,  because  you  had  it  not  in  the  state  in  which  you  contracted  to  put  it  I 
am  of  opinion  that  the  plaintiff  must  be  called. 

Nonsuit. 

Spankie^  Serjt ,  and  R.  V.  Richards^  for  the  plaintiC 

Wilde,  Serjt.,  for  the  defendant. 

[Attomies — OUverson  ^  2>.,  and  Reardan  ^  2>.] 


BEFORE  MR.  JUSTICE  6ASELEE. 


BLACKBURN  v.  BLACKBURN.     Oct.  23. 

Conmsnicstions  mad^  to  a  member  of  a  diawnfing  congregation,  respecting  an  individaal  about 
to  be  appointed  a  miniater  of  that  congre^tion,  are  privileged  communicationa,  and  cannot 
be  made  the  aabject  of  an  action  by  ajaph  mdividiial.    But  if,  in  conaoqnence  of  ihoae  com 
manicatiotia,  a  printed^^ircuhi^bdaent  round,  containing  contradictiona  of  them,  and  re6ecl- 
logOB  the  moiivsa  of  tb#  party  whs  made  them,  aod  such  party  afterwards  writs  a  Istie^, 
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and  send  it  id  the  imter  of  dm  cireuUv,  in  wkir.h*  after  rtpeatioff  Uie  oomraoaieatioiw,  ha 
adda  other  siatemenia,  which  be  acknowledgea  he  cannot  prove,  such  letter  is  not  privileged, 
but  will  make  him  liable  in  damagea,  rhoogn  it  be  apeeialty  fonnd  br  a  J  my  that  he  was  not 
■atqated  by  eaprwt  aiolire.  kt  wuth  a»  action,  a  lofier  wrinen  i»  the  delendant,  eentaaning 
a  atatement  of  the  tecta  upon  which  he  founded  hia  chargea^.  ia  receivable  ia  evideaee  on  haa- 
behalf,  fk>  ahow  the  homufdn  witli  whick  he  acted. 

LiBSfi^  Tlie  firH  counf  in  the  deekTretion  sMetf,  that  rtie  pTaitttiff,  before, 
aad  at  the  time  of  committing'  the  gmvances'  complained  oi^  was  minister  of  a 
eertam  congregation  of  Ph>testaiit  Dissentiprs,  assembling  fbr  divine  worship  at 
a  meeting  honse  in  Bisthnaf  Green;  commonly  caRed  the- Rev.  Mtm  Kello^s  Heet- 
iitg*lCtmse,  dte. ;  and'  that  eertainr  rtmfiocnrs'  and'  reports  having  been  efitsaftited, 
injurious  to  the  character  of  the  phiintiff,  a  certain  letter  and  statement  hatf  been 
aad  were  puMisiied  and  circulated  hj  the  Rev.  Jbhn  Reilo,  minister,  and  Robert 
Garrett  and  John  King,  deaeons,  of  the  said  congregation;  in  which  *said  r*|  ^^ 
statement  there  was  contained',  &:c.  (a);  yet  the  dieibndftnt  well  knowing,  ^ 
dtc.,  hot  greatly  envying,  dec.,  and  to  canae  it  to  be  suspected  and  believed  that 
the  plaintiff*  had  been  guilty  tf  forgery^  and  of  the  oflbices  and  misconduct  theie- 
inaAer  mentioned,  and  subject  him  to  the  penattves,.  &c.,  falsely,  wickedly,  and 
maliciously,  did  compose  and  write,  and  caoae  and  procme  to  be  composed  and 
written,  a  certain  iklse,  scandalous,  maKcions,  and  delamatory  iihel,  in  the  form 
of  a  letter,  addressed  to  the  Rev.  John  Kello,  Robert  Garrett,  and  John  King, 
dec. ;  in  one  part  of  which  said  libel  there  was  contained,  dtc.  {b).  And  in  ano- 
ther part  of  which  said  libel  there  was  contained,  dsc.  (e).  And  the  defendant, 
further  contriving,  &c,  inclosed  the  said  libel  in  an  envelope  directed  to  the  said 
Robert  Gkirrett,  dec,  and  then  and  fherp  sent  the  said  libel  so  inclosed  as 
aforesaid,  to  the  said  Rotiert  Garrett,  and  thereby  then  and  there  published  the 
same. 

There-  were  three  other  counts,  setting'  out,  in  different  ways,  different  parts 
of  the  libel.  The  defendant  pleaded,  first.  Not  Giiihy ;  and  t4ien  two  special 
pleas  of  justification,  one  affirming  the  truth  of  that  part  of  the  libel  which  was 
stated  in  the  declaration,  as  charging  the  plaintiff  with  fbrgery,  and  the  other  of 
that  part  which  charged  hhn  with  fraudulent  conduct.  The  replieattoa  was, 
de^ injuria;  and  issue  was  token  upon  it. 

The  fhets  of  the  case  were  as  (bUoir : — ^The  defendant,  Mr.  Mutt  Bladrbum, 
was  the  uncle  of  the  plaintiff,  Mr.  Samuel  Blackburn,  and  resided  at  No.  136 
in  the  Minories,  *London.  In  the  year  1814,  at  which  time  the  plain-  rtvjg 
tiff  was  a  dissenting  ministiev,  near  Caiiterbmy,  he  became  indebted  to  ^ 
a  person  there,  named  Blackleyj  and  being;  about  to  leave  that  part  of  the 
country,  gave  and  indorsed  to  him  a  bill  in  the  following  form : — 


« X20 : 0 : 0.  |  London^  July  2Bth,  1814. 

**  Two  months  afler  date,  pay  ^  ^  to  me,  or  my  order,  the  sum  of 

twenty  pounds,  nine  shillings  ster- 

^  '^  SanU.  Blackburn. 

126  Minories, 


y  ^  '^  to  m 
r-    f  ^  ling. 


To  Mr.  Sand.  Blackburn^)  ^i 


The  plaintiff  then  went  to  a  place  called  Hempstead,  and,  just  before  the  bill 
became  due,  inclosed  a  sum  of  twenty  pounds  to  the  defendant,  accompanied  by 
the  following  letter :— » 

(a)  Here  wan  aet  out,  with  innaendoea,  the  printed  atatement,  aa  it  will  appear  in  the  aceonat 
OT  the  evidence,  commencingr  with  the  words,  **  It  was  now  that  unpleaaant  nunoun,'*  mdeaii' 
ttg  wi^  the  woida,  ••  any  other  meanina/' 

m  mra  waa  aet  out  that  part  of  the  libel  which  comumreas  widi  the  wsfdk;  *^L0t'nR.(ilra. 

2t*^**  P'*^»  *«n»»nd  you,"  and  enda  with  the  wordii,  "  aa  gmundteaa  aa  they  are  ininrkrai.'* 
i.ffj^yp  T"  ?r*  °"*  thai  part  which  oommencea  with  the  worda,  *•  Req>0cting  yourreieittM 
aisna,    and  enda  with  tte  worda,  •*  who  wax  worae  and  worae." 
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«'  Hempstead,  September  28th,  1814. 
<'  Dear  Sir, — ^Previously  to  my  leaving  Canterbury,  1  had  occasion  to  give  a 
bill  (or  20/.  0«.,  which  I  made  payable  at  your  house.  Inclosed,  you  will 
receive  2U/.  I  will  be  obliged  by  your  taking  up  the  bill,  and  taking  care  of 
it  till  I  come  to  town,  when  I  will  pay  you  the  9s,  Please  to  present  my  best 
respects,  6cc. ;  I  hope  to  be  able  to  spend  a  lew  days  in  town  before  long,  when 
I  shall  have  the  pleasure  of  seeing  you.     1  remain,  &c., 

Samukl  Blackbvbn." 

The  nine  shillings  were  never  paid.  About  a  year  aHer  the  writing  of  the 
above  letter,  some  family  disputes  arose;  and  the  plaintiff  and  defendant  had  no 
intercourse  till  the  meeting  alkided  to  in  the  plaintiff's  circular.  In  the  year 
16*<i6,  the  plaintiff  was  about  to  be  appointed  assistant  to  the  Rev.  Mr.  Kello,  in 
the  BefhoaUGreen  Meeting,  when  some  statements  to  the  same  eflect  with  some 
ttig-i  of  those  in  *the  libel,  were  made  by  a  Mr.  Sturtevant,  a  noember  of  the 
•*  congregation,  for  which  an  action  was  commenced  against  him,  but 
discontioued,  on  his  making  an  apology.  It  appearing  that  Mr.  Sturtevant 
had  received  his  information  from  the  defendant,  a  meeting  took  place  upon  the 
subject,  at  which  the  bill  of  exchange  was  produced ;  and  the  defendant  said, 
he  could  prove  the  charges  which  he  had  made  against  the  plaintiff.  In  con- 
sequence of  this,  a  circular  was  sent  round  to  the  members  oC  the  congregation, 
ia  the  following  form : — 

*^  Bethnal  Green,  16th  February,  1827. 

'*  Dear  Sir, — ^The  object  for  which  the  following  statement  is  transmitted  to 
you  is  obvious,  and  therefore  requires  no  comment.  It  is  sent  in  the  hope  that, 
if  the  unfounded  calumnies  it  refutes  should  have  reached  you,  the  minister  they 
were  designed  to  injure  may  be  restored  to  the  possession  of  the  unimpeachable 
reputation,  both  in  the  church  and  in  the  world,  we  are  persuaded  he  deserves. 
We  remain,  dear  Sir,  your  afiectionato  friends  and  servants, 

(Signed)  John  Kbllo,  Minister  of  Bethnal  Green  Meeting. 

ROBBBT   GaBBBTT,  )  TVm^««. 

John  Kino,  |  J>«^c<»»- 

"  The  increasing  infirmities  of  the  Rev.  John  Kello  having  rendered  it  expe- 
dient that  regular  assistance  in  his  public  labours  should  be  procured,  occasional 
supplies  were  engaged  for  part  of  the  Lord's  day,  who  met  with  various  degrees 
of  acceptance  ;  and  some  painful  differences  of  opinion  having  arisen  respecting 
the  right  of  procuring  the  assistance,  which  we  all  admitted  to  be  necessary, 
led  to  the  resignation  of  the  deaconship  of  Mr.  Briscoe. .  In  this  state  of  things, 
and  subsequent  to  Mr.  Briscoe's  resignation,  the  Rev.  Samuel  Blackburn  was 
invited,  in  August  last,  to  preach  a  single  sermon,  which  was  so  much  approved 
u  to  induce  ao  inunediate  application  to  him,  by  the  Rev.  J.  Kello,  and  the 
*1501  ^^^^'«  ^'  ^^  future  ^services ;  and  thus  he  was  engaged,  from  Sabbath 
^  to  Sabbath,  with  increasing  approbation,  until,  at  the  expiration  of  two 
iiiooths,  a  meeting  of  the  church  and  congregation  was  publicly  convened  to 
consider  of  the  propriety  of  inviting  him  to  supply  the  pnlpit,  once  on  the  Lord's 
<^y>  for  a  specific  period.  At  this  meeting  Mr.  Briscoe  and  Mr.  R.  L.  Sturte- 
Yant  were  present,  and  made  several  vague  insinuations  against  the  private 
character  of  Mr.  Blackburn,  which  led  to  the  postponement  of  the  business  for 
ibur  days,  to  give  time  for  further  inquiries.  Having  received  the  most  unex- 
ceptionable and  satisfiictory  testimonies  from  those  who  had  known  Mr.  Black- 
bum  intimately  for  many  years,  added  to  the  fact,  that  he  had  lived  in  great 
respectability  in  the  immediate  neighbourhood,  for  the  last  nine  years,  and  9S 
^  opposmg  parties  absented  themselves  from  the  second  meeting,  by  which  it 
Blight  be  inferred  they  admitted  their  previous  opinions  to  be  unfounded,  an 
Qnanimons  invitatioo  for  three  months  was  agreed  to,  and  transmitted  to  Mr. 
Blackbani,  signed  by  the  aged  minister  and  deacons,  on  behalf  of  the  ohnroh 
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and  congregation.  From  the  increasing  number  of  hearers,  and  some  pleasing 
indications  of  usefuluessy  which  had  resulted  from  bis  mioistry  during  these 
three  months,  towards  the  close  of  that  period  another  public  meeting  was  cob- 
vened,  which  was  nnoie  numerously  attended  than  the  (braier,  and  an  invitatioB 
Ibr.an  additional  three  months  was  unanimously  agreed  to.  The  Rev.  Jobo 
Kello,  in  conveying  to  Mr.  Blackburn  the  request  ol'the  meeting,  added,  'iftk 
first  invitation  was  unanimous,  the  second  is  enthusiastic* 

'*  It  was  now  that  unpleasant  rumours,  which  were  traced  to  Mr.  R.  L.  Starte> 
vant,  began  to  create  uneasiness,  and  Mr.  Garrett,  the  senior  deacon,  waited  on 
him,  and  inquired  what  grounds  he  had  for  the  reports  he  had  circulated 
rcsjiecting  Mr.  Blackburn ;  the  reply  of  Mr*  Sturtevant  was — Mr.  Blackburn  bat 
put  his  uncle's  name  to  a  bill  of  exchange,  which  he  was  obliged  to  pay  to  pie- 
vent  him  from  being  prosecuted :— «Bd  stated  some  other  circumataoces,  which, 
if  true,  involved  the  moral  conststency  *of  Mr.  Blackburn.  The  result  r^^^^ 
of  this  conference  was  communicated  to  the  Rev.  J.  Kello,  who  informed  '- 
Mr.  Blackburn  of  the  serious  imputations  cast  upon  him.  No  sooner  was  the 
communication  made  to  Mr.  B.,  than  he  sought  an  interview  with  Mr.  R.  L 
Sturtevant,  and  entreated  him  to  accompany  him  instantly  to  his  uncle,  Mr.  Joha 
Blackburn,  No.  126,  Minories ;  with  whom  he  had  held  no  sort  of  intercourse 
for  the  last  twelve  years.  They  went  accordingly,  and  the  said  Rev.  S.  Black* 
bum  having  ascertained  that  Mr.  Sturtevant  had  really  received  from  Mr.  John 
Blackburn  some  communications  calculated  to  induce  him  to  suppose  that  the 
imputation  was  well  founded,  a  meeting  was  arranged  for  the  following  Tbare- 
day,  at  which  were  present  Mr.  Sturtevant,  senr.,  Mr.  R.  L.  Sturtevant,  juor., 
Messrs.  Garrett  and  King,  the  deacons  of  the  church,  and  Mr.  John  Blackbaro, 
from  whom  the  injurious  report  had  originated,  and  who  was  now  requested  to 
produce  the  bill  on  which  he  had  rested  his  insinuations  of  fraud  or  forgery,  or 
both.  It  is  not  for  man  to  judge  the  motives  of  his  felfow  men,  they  can  only 
be  known  to  God.  The  following,  however,  are  the  facts,  aa  clearly  developed 
at  this  meeting.  When  Mr.  John  Blackburn  was  requested  to  produce  the  faillt 
he  affected  great  reluctance,  cautioned  his  nephew,  the  Rev,  S.  Blackburn,  who 
appeared  impatient  for  its  production,  that  he  would  not  be  answerable  for  the 
consequences,  if  it  were  produced ;  and,  in  fact,  led  every  person  present  to  the 
painful  conclusion,  that  the  document  would  coiiftrm  the  chai^pe,  and  jastify 
those  who  had  brought  it  forward.  At  length  the  bill  was  exhibited,  and  found 
to  be  a  simple  bill  of  exchange,  drawn  thirteen  years  ago,  accepted  by  Mr. 
Samuel  Blackburn,  and  made  payable  at  No.  126,  Minories,  his  uncle's  resi- 
dence, where  he  occasionally  resided  when  in  Town ;  the  necessary  funds  to 
meet  the  payment  of  the  bill,  except  nine  shillings,  being  also  sent  by  bin  to 
his  uncle,  before  the  bill  became  due,  in  a  letter,  which  was  also  produced, 
atating  that  such  bill  would  be  presented,  and  requested  that  it  might  be  takes 
care  of  till  he  came  to  *'Town.  In  fact,  the  whole  transaction  was  r^j^j 
honourable  and  regular,  and  proved  nothing  but  the  evil  disposition  of  *- 
the  individual  who  oould  attempt  to  extract  from  it  any  other  meaning. 

'*  In  consideration  of  Mr.  R.  L,  Sturtevant*s  having  received  the  impRSiioe 
from  Mr.  John  Blackbuf n  (though  not  expressed  in  language  auffieicntlyexpiicit 
to  Doake  him  legally  respeaaibte),  and  having  consented  to  repair  the  injury,  tf 
much  as  possible,  by  publishing  this  refbtatiott,  and  ofiering  liia  apology,  tbe 
Rev.  S.  Blackburn  has  oonaenled  to  forego  the  legal  ptooeedings  be  had  ooid* 
menced  against  hina,  he  having  had  no  object  in  taking  sueh  a  course,  hot  the 
complete  vindioation  of  his  cluuaGter  ffom  the  aspetsiom  east  upon  it. 

(Sigoad)        RoMonr  GiBSirr, 
Jomr  Kiiio, 

Witness,  Wiuiam  Beowk.  6L 


^  I»  Richard  L.  Startevaat,  hereby  espreas  my  deep  regret  for  hnrinff  bHO  » 
6c  impoaod  on  hy  the  lepseaantationa  of  Me.  John  Blaekbun,  of  Na.  19^ 
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Minones  (the  ancle  of  the  Rev.  Samuel  Blackburn),  as  to  make  the  injurious 
sod  uofiNJoded  ianputatioos  reierred  to  in  the  foregoing  slatemeDt,  which  I  admit 
to  be  a  correct  representation  of  the  ftcta  and  circumstances  it  professes  to 
explain;  and  I  sincerely  hope  it  will  have  the  intended  efiect  oT  compielely 
lemoviag  fiom  the  said  Rev*  S.  Blackburn's  character  any  suspicions  which 
Risy  have  attached  to  it  in  cooteqaanoe  of  such  imputations. 

(Signed)        R.  L«  Svv  Jtrnv  aht. 

Witaessy  William  Bbowh. 

Dated  this  16th  February,  1827.** 

One  of  these  circulars  was  transmitted  to  the  defendant  himself,  who  shortly 
afterwards  sent  the  Mlowiag  case  for  the  opinion  of  Mr.  Denman,  the  Common 
Seryeant: — 

*lftdl      **  Samuel  Blackburn  being  indebted  to  Mr.  Bleckley  *of  Canterbury, 
■  in  the  sum  of  20/.  te.,  for  goods  sold,  gave  to  him  the  following  bill,  [as 
seated  ante,  p.  148]. 

'*  The  bill  and  acceptance  are  in  the  handwriting  of  the  drawer,  who,  at  the 
time  he  gave  the  bill,  represented  to  Mr.  Bleckley  that  Mr.  Samuel  Blackburn, 
the  pretended  acceptor,  was  his  uncle,  and  in  the  receipt  of  ren*8  for  him.  This 
vaa  in  part  folse ;  for  though  his  uncle  did  live  at  126,  Minories,  at  which 
place  the  bill  was  addressed,  his  name  was  not  Samuel  Blackburn,  but  John 
Blackburn ;  and  he  was  not  in  the  receipt  of  any  rents  for  his  nephew,  or 
indebted  to  him  in  any  sum ;  noi  did  he  give  him  any  authority  to  draw  the  bill 
upon  bim.  By  the  day  the  bill  became  due,  Samuel  Blackburn  sent  to  his 
uocle,  John  Blackburn,  the  amount  of  the  bill,  less  nine  shillings,  which,  when 
presented,  was  taken  up  by  the  uncle,  with  the  money  sent  him  by  the  nephew 
lor  that  purpose :  and  the  bill  is  now  in  the  possession  of  the  uncle.  It  will  he 
perceived,  that  the  transaction  took  place  near  thirteen  yeara  since ;  but  circum- 
•iBDoes  have  recently  transpired,  which  make  it  necessary  for  the  uncle  of  the 
drawer  and  acceptor  of  the  bill  to  take  opinion  upon  the  folk>wing  points. 

*'  Firsi^  whether  the  acceptance  was  a  forgery  of  Samuel  Blackburn,  he 
drawing  and  accepting  the  bill,  and  negotiating  the  same  under  the  folse  rnprs- 
aentation  before  mentioned  T 

^  Second^  Whether,  if  it  was  not  a  forgery,  it  was  an  ofienoe  indktable  at 
coauaon  law,  for  obtaining  money  under  fidse  pretences  T 

^  Thirds  If  the  acceptance  was  a  forgery,  could  the  latter  course  have  been 
adopted^  so  as  to  have  avoided  the  necessity  of  iiMlk^ting  capitally  ? 

"  EMifthf  Will  the  lapse  of  time  prevent  the  parties  from  now  proceeding  in 
other  way  t" 

Mr.  Denman  answered  the  first  question  as  follows : 

•<0n  the  principle  of  Mead  v.  Ytmng^  4  T.  R.,  28, 1  think  the  aoceptanoe 
written  on  the  bill,  under  the  circumstances  stated,  was  a  forgery.*' 
«|e.-.  *The  second  and  third  questions  he  answiered  in  the  negative ;  and 
^  bis  answer  to  the  fourth  was  in  these  terms :  **  Lapse  of  time  is  not 
cftotuaUy  a  bar;  bat  it  would  furnish  strong  ground  for  suspecting  the  evidence, 
and  giving  it  every  construction  favourable  to  the  prisoner;  so  that  I  could  not, 
wider  any  circumstances,  now  reconunend  a  prosecution." 

The  defendant  then  wrote  and  sent  to  the  persons  who  had  signed  the  circular, 
Ihe  feyowing  letter,  which  was  the  libel  complained  of  :— 

'*  To  the  Rev.  John  Kello,  and  Messrs.  Garrett  and  King,  the  Pftstor  and 
Deacons  of  the  Independent  Church  at  Bethnal  Green. 

^  Gendemen<-~By  a  printed  paper,  which  you  have  circulated,  bearing  the 
^  ef  16th  February,  1827,  you  have  published  a  statement,  respecting  my 
coadact,  which  is  so  untrue  in  point  of  fact,  and  so  defamatory  in  ito  tendency. 
^  I  hsive  die  nssoranoe  of  my  Iqgal  adviser  that  I  could  auccessfull v  prosecute 
Tou  for  a  ssiaehievous  liheL    I  wiah  net^  however,  to  resort  to  a  aaooe  of  justifi- 
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cation  which,  amongst  believers,  is  forbidden  by  apostolic  aulhority,  especially 
as  I  anticipate  that,  when  you  are  in  possession  of  the  (acts  I  have  to  oommuni- 
cate,  you  will,  as  becometh  Christians,  confess  your  mistake,  and  retract  the 
injurious  statement  you  have  circulated  against  me.    And  here  permit  me  to 
premise  that,  however  it  might  be  insinuated  that  private  add  unworthy  motives 
have  excited  my  opposition  to  the  Rev.  S.  Blackburn,  I  rejoice  that  I  can  appeal 
to  the  Searcher  oi'  hearts,  my  only  consideration  has  been,  what  may  best 
promote  the  real  interest  of  truth  and  holiness,  and  the  real  interest  of  the 
kingdom  of  Christ.    Indeed,  to  every  considerate  mind  it  must  appear  rca- 
sonable,   that    I   should   not   needlessly   desire    to   involve    one    who  bean 
my  name,  and  partakes  of  my  blood,  in  a  reproach   which  must  necessa- 
rily lessen  the  general   respectability  of  my   family,  in   the  opinion  of  all 
those  who  may  be  informed  of  the  exposure.      But,  dear  as  my  name  and 
*reputation  may  be,  yet  I  trust  the  cause  of  Christ  is  still  more  dear  to  r^^^^ 
me ;  and  solicitude  for  its  interest,  in  connection  with  your  church,  has  ^ 
involved  me  in  this  most  painful,  though  necessary,  explanation.     Let  me,  then, 
in  the  first  place,  remind  you,  that  I  did  not  seek  for  an  opportunity  to  expose 
the  conduct  of  the  Rev.  S.  Blackburn,  but  that  Mr.  R.  L.  Stu.tevant,asa  mem- 
ber of  the  church  about  to  choose  that  reverend  person  as  their  co-pastor,  applied 
to  me,  in  all  the  confidence  of  old  acquaintance,  to  inform  him  what  were  my 
Views  of  that  individuals  character.     Now,  as  I  considered  it  as  one  of  the  most 
fearful  calamities  that  can  befall  a  church,  to  receive  as  its  pastor  a  man  of  ques- 
tionable character,  I  did,  in  the  confiding  frankness  of  Christian  intercourse,  and 
upon  his  promise  to  keep  the  matter  secret,  inform  him  of  that  transaction  to 
which  your  letter  alludes,  and  which,  associated  in  my  mind  with  other  facts, 
bad  produced  impressions  concerning  the  moral  habits  of  the  party  concerned, 
which  I  will  not  now  describe.     I  had,  indeed,  received  statements  from  Ton- 
bridge  Wells,  Canterbury,  and  Luton,  respecting  the  character  of  the  Rev.  gen- 
tleman, whilst  travelling  in  the  Wesleyan  Methodist  connection,  no  way  to  bis 
honour;  but  I  could  not  prove  them :  statements  from  the  counties  of  Notting- 
ham and  Derby,  unsought  for  by  me,  upon  the  authority  of  some  of  the  most 
respectable  ministers  in  those  districts,  that  the  conduct  of  the  individual  in 
question,  when  an  independent  minister  in  their  neighbourhood,  was  not  ine- 
proachable ;  but  then  I  could  not  substantiate  them.     Yet  these  statements,  sup- 
ported by  creditable  testimony,  together  with  the  facts  in  my  own  possession, 
produced  an  amount  of  moral  evidence,  the  force  of  which  I  shall  feel  aa  long 
as  I  live  :     And  therefore  I  did  think  it  a  duty  to  my  friend  Sturtevant,  and  to 
the  church  at  Bethnal  Green,  to  put  him  in  possession  of  the  facts  of  that  bill 
transaction,  which,  in  my  own  judgment,  includes  both  falsehood  and  fraud. 
How  far  my  confidence  was  betrayed  by  Mr.  R.  L.  Sturtevant,  you  well  know, 
and  that  I  was  compelled  to  maintain  my  own  •veracity  by  producing  r^j^g 
the  bill  in  question  at  the  meeting  you  describe,  and  which  I  attended  *- 
without  even  a  friend  to  vifitness  for 'me  the  statements  which  were  made.    The 
transaction  of  that  evening  you  thus  describe :    [Here  that  part  of  the  printed 
circular  was  stated,  which  contains  an  account  of^the  meeting  on  the  subject  of 
the  bill.     It  then  proceeded  thus :] — I  admit  your  statement  in  the  general,  bot 
deny  that  the  reverend  gentleman  ever  resided  in  my  house,  or  ever  slept  there 
more  than  one  night.     If  you  recollect,  I  cautioned  your  reverend  friend  respect, 
ing  the  consequences,*  bocauae  I  believed  it  was  fraudulent  in  its  character,  and 
might  involve  penal  results  of  no  desirable  kind.     How  far  my  impressions  were 
correct,  you  will  learn  from  the  opinion  of  Thomas  Denman,  Esq.,  the  Gomroon 
Serjeant  of  London,  who,  as  one  of  the  Metropolitan  Judges,  may  be  supposed 
competent  to  decide  that  question.     Permit  me,  however,  first  to  lay  before  yoo 
the  case  which  has  been  submitted  to  t^at  learned  gentleman,  the  facts  of  which 
«n  be  substantiated  on  oath.   [Here  the  case  was  set  out  as  ante^  pp.  15*-8, 
butonly  the  first  question  and  the  answer  to  it  were  given.     The  libel  then  pro- 
owd«!  thus  ?J    To  this  measure  have  I  been  driven  in  my  own  defenee  by  yoor 
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lodbcreet  zeal,  and  with  you  must  rest  all  I  he  oonsequeuces  of  this  exposure. 
I  presume,  however,  geattemen,  that  this  judicial  opinion  will  cause  you  to  feel 
that  the  statement,  to  which  you  have  lent  your  sanction,  *•  that  the  whole  trans 
action  was  hoDourabie  and  regular,'  is  somewhat  doubtful ;  and  that  your 
charges  of*  imposition  and  evil  disposition'  are  as  groundless  as  they  are  injuri* 
ous,  I  DOW,  then,  solemnly  call  upon  you,  as  theofiioers  of  a  church  of  Christ, 
who  ere  long  will  be  our  judge,  to  take  those  measures  which  Christian  equity 
demands,  to  remove  from  my  character  those  imputations,  which,  without  pro* 
vocation,  you  have  cast  upon  it.  I  do  not  wish  to  publish  these  things  to  the 
world ;  it  is  fearful  enough  that  the  church  should  hear  those  things  which  would 
make  the  enemies  of  godliness  to  triumph ;  but  from  you  they  could  not  be 
^1571  *^i^^^^*  Respecting  your  reverend  friend,  I  wish  only  to  add,  that, 
•*  if  he  were  prepared,  with  the  ingenuousness  of  Christian  repentance,  to 
confess  his  past  indiscretions  and  sins,  no  one  would  rejoice  more  sincerely  in 
the  evidence  of  his  penitence,  and  in  the  prospect  of  his  usefulness,  than  myself; 
but  if  he  proudly  denies  facts  which  are  notoriously  true,  I  can  only  anticipate, 
that  he  will  be  found,  like  *evil  men  and  seducers  who  wax  worse  and  worse.' 
Waiting  your  reply,  I  am,  gentlemen,  your  faithful  servant, 

(SigDed)L  John  Blackbvbh  • 

Minoriee,  May  10th,  1827." 

Mr.  Garrett,  one  of  the  deacons  of  the  meeting,  was  called  on  the  part  of  the 
piaiotiflT;  and  he  admitted,  on  his  cross-examination,  that,  after  the  plaintiff  vas 
suspended,  he  made  inquiries  in  the  different  counties  mentioned  in  the  libel  as 
to  the  plaintiff's  character,  the  results  of  which  he  considered  himself  bound  in 
honour  and  integrity  not  to  disclose  ;  but  he  stated  that  the  answers  were  not 
satisfactory,  and  were  among  the  reasons  which  prevented  the  plaintiff's  re-ap- 
pointment. 

Oo»,  Serjt.,  for  the  defendant,  contended,  that,  under  the  circumstances,  the 
deiendant's  letter  was  a  privileged  communication;  and  also,  that  the  declara- 
tion was  not  proved,  inasmuch  as  it  alleged  the  plaintiff  to  have  been  charged  by 
the  defendant  with  forgery ;  and  the  defendant's  statement  could  not  be  said  to 
have  that  meaning.  He  then  offered  in  evidence  a  letter,  dated  14th  September, 
1B15,  addressed  to  the  defendant,  purporting  to  come  from  Blackley,  and  stating 
that  the  plaintiff  had  represented,  at  the  time  of  giving  him  the  bill,  that  the 
acceptance  was  the  defendant's,  and  that  the  defendant  was  the  person  who 
f^eceived  his  rents  in  London. 

Wilde^  Serjt.,  for  the  plaintiff,  objected. 
*15S1       *6asblbb,  J.     I  think  the  letter  is  admissible  for  the  purpose  of 
-'  showing  the  bona  fides  of  the  defendants  conduct. 

Blackley  was  then  called  as  a  witness.  He  stated,  that  the  letter  in  question 
^9  not  in  his  handwriting,  but  another  person  wrote  it  for  him  from  his  dicta- 
tion; and  that  he  could  not  recollect  whether  its  contents  were  true,  as  the 
transaction  occurred  so  long  ago.  It  was  proved  that  the  plaintiff  paid  for  the 
printing  of  the  circular  letter;  and  it  appeared  on  inspection  of  the  bill,  that  the 
tnode  of  making  the  S  differed  in  the  signature  to  the  drawing  and  acceptance. 

Gasslbb,  J.  (after  ascertaining  from  the  Jury  that  in  their  opinion  the  spe- 
cial pleas  were  not  proved,  in  summing  up,  said),  I  think  the  original  commu- 
nication made  by  the  defendant  to  Mr.  Sturtevant,  and  the  verbal  communication 
^  the  meeting,  were  both  of  them  confidential  and  privileged ;  and  if  it  had 
^pped  there,  no  action  for  libel  could  have  been  maintained  by  the  plaintiSl 
Bot  I  think  that  the  plaintiff's  printed  statement  is  not  a  justification  of  the 
defendant's  letter,  and  does  not  make  it  a  privileged  communication,  especially 
u  that  letter  contains  representations  which  had  not  been  previously  made,  about 
accounts  from  Tonbridge  and  other  places,  which  the  defendant  admitted  he 
<^Id  not  prove.  It  strikes  me,  that  this  is  going  beyond  the  lineof  self-defbnco. 
fiut  io  case  the  Court  should  be  of  opinion  that  I  am  wrong,  and  that  the  defend* 


602  OETTiKa  1^.  ton.  T.  T,  1827.  [158 

ant*8  tetter  is  privileged,  I  wilt  thank  you  to  give  me  yonropiniOD  aslowheUKr 
the  defendant  was  actuated  by  express  malice;  because  express  mulioe  wook)  have 
the  effect  of  destroying  the  privil^e.  In  deciding  the  question  of  damages,  yoo 
are  at  liberty  to  take  into  consideration  the  whole  of  tiie  defendant's  letter, 
though  a  part  of  it  only  is  set  out  in  the  declaration ;  and  it  is  for  yon  to  say, 
whether  you  think  ^hat  letter  is  merely  an  answer  to  the  observations 


upon  the  defendant,  made  in  the  plnintiflT's  circular.     You  are  aba  at 


[*159 


liberty  to  consider,  in  estimating  the  amount  of  the  damages,  the  ntUore  and 
extent  of  the  provocation  given  to  the  defendant  by  that  circular.  Yoo  will  abo 
say  whether  you  are  satisfied  that  the  libel  intended  to  impute  for]g«y  to  the 
plaintiff. 

The  Jury  (bund  a  verdict  for  the  plaintiff— Damagaa^  50/.,  ay* 
ing,  that  they  were  of  opinion  that  the  libel  imfKited 
forgery,  but  that  the  defendant  was  not  actuatad  by  ei* 
press  malice. 
Wilde,  Serjt.,  and  FlaU,  for  the  plaintiff. 
Orois,  Seijt.,  and  Chmyn,  for  the  defendant. 


[Attomies — Ebrruon  and  Rush.] 


1 


In  the  ensuing  Michaelmas  Term,  rules  were  obtained  on  the  part  of  both  the 
plaintiff  and  defendant,  which,  in  the  course  of  that  Term,  came  oa  to  be  argued 
togldther.  In  the  course  of  the  argument,  reference  was  made  to  Buller^s  Lav 
of  Nisi  Prius(a),  Blackstone's  Commentaries  (6),  and  the  cases  of  E^noftmnx. 
Stevenson  {c),  Uerver  v.  Dowstm{d)^  Smith  v.  Richardson  (e),  Crawford  r. 
JUiddleton  (/),  Weatherson  v.  Hiawkins  {g)f  and  Bromage  v.  Frosser{h), 

The  Court  were  of  opinion,  that  the  ruling  at  Nisi  Prius  was  right ;  thai 
the  communicaU'on  was  not  privileged ;  and  that  such  being  the  case,  it  was  oof 
necessary  to  show  express  malice  (i). 

(•)  Pp.  8,  9.  (ft)  Vol.  8.  p.  125. 

(tf)  Buller,  P.  8.  <d)  lb.  Willes  M. 

(«)  WiUes,  94 ;  BuUsr.  9.  (/)  1  Lev.  SS. 

to)lT.  R.  no.  (b  ilmltf,  VoL  1,  pp.  475.  673. 

(t)  For  an  account  of  the  arsaroent  in  bane,  and  a  fuller  statement  of  the  pleadiiigif  aae  ' 
Hoore  &  Payne'a  Common  Pteaa  Rep.  p.  33. 


•BEFORE  MR.  JUSTICE  GASELEE. 


[•m 


GETTING  V.  FOSS,  Gent.     Oce.  — * 

A  eireatar  letter  sent  bf  the  eeeretary  to  the  members  of  a  aociety  far  the  pwileetiin  of  m^ 
against  sharpers  and  swindlers,  furnishing  informatioB  respecting  certain  bill  traMarf ioai*  ii 
not  a  privileged  communication.  SenMe,  that  if  such  tetter  fiate  fariieularfattt,  it  will  not  b« 
a  libel,  though  some  of  the  persons  receiving  it,  believed  that  it  was  sent  to  iufimtte  tktf 
the  parties  mentioned  in  it  were  common  sharpers  and  awindlers.    AUtgr,  if  it  coetaiB  i 


general  etatement,  such  as,  that  the  party  mentioned  in  it  is  considered  an  imigroper  sen** 
to  be  proposed  to  be  balloted  for  as  a  member  of  the  aociety.  At  all  events,  m  the  wraitf 
case.  It  is  a  question  for  the  Jury,  whether  the  aociety  really  and  lend  jEdt  inteodsd  to  ffn 
tbe  ^rfteitlar  mfersuHMfi  which  the  letter  oontaias. 
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Action  for  a  libel  contained  in  the  ninth  corret pondence  of  the  Society  for 
the  protection  of  trade  against  Sharpers,  and  Swindlers,  of  which  society  the 
defendant  was  secretary.  Plea — ^The  general  issue,  and  a  justification  oi*  thn 
truth  of  the  statements  contained  in  the  libel. 

The  libel  was  contained  in  a  circular  addressed  by  the  secretary  to  the  dif- 
ferent members  of  the  society,  and  stated  that  he  was  desired  to  inform  them, 
that  bills  were  then  in  negotiation  purporting  to  be  drawn  at  Edinburgh,  by  £. 
Boyd,  which  were  accepted  by  the  plnintiff,  and  made  payable  at  Messrs.  Wil- 
liams, Deacon,  &  Co*s.,  bankers,  in  London,  who  were  (bund,  on  application 
to  know  nothing  about  the  parties. 

For  the  plaintiff,  three  witnesses  were  called,  members  of  the  society,  who 
liod  received  the  letter ;  and  they  stated,  that  they  believed  the  object  of  the 
circular  letters  was,  to  let  all  the  world  know  that  the  persons  whose  names 
were  inserted  in  them,  were  common  swindlers  and  sharpers ;  and  that,  without 
referring  to  the  particular  facts  stated,  they  thought  that  the  defendant  must 
have  got  such  information  as  convinced  him  that  the  plaintiff  was  a  swindler 
and  a  sharper,  and  a  person  of  bad  character,  with  whom  the  members  ought 
not  to  havd  dealings.  From  the  cross-examination  of  these  witnesses,  it 
appealed  that  they  had  never  attended  any  of  the  society^s  meetings,  but  spoke 
only  of  the  iineotiott  of  the  circulars  from  their  own  impresstoiis. 

Wildej  Serjt.,  for  the  plaiDtiff,  cited  the  ease  of  Cfoldttein  v.  Foss  and  ano- 
*1611  ^^^(^)9  ^^  which  it  was  held,  that  a  ^statement  in  a  circular  like  the 
^  present,  that  the  plainttflr  was  considered  an  improper  person  to  be  pro- 
posed to  be  balloted  far  as  a  member  of  the  society,  was  a  libeU 

Spankie^  Serjt.,  for  the  defendant.  This  case  difiers  from  that.  The  society 
mean  to  give  a  caution,  and  they  state  the  facts  upon  which  the  caution  rests. 
The  oommuaicatiott  is  coofidential.  If  it  had  been  sent  to  Lloyd's,  it  might  be 
t  libel,  but  it  is  only  circuUted  among  the  members  of  the  society.  The  wit- 
oases  have  said  that  they  understood  the  letter  to  convey  the  idea  that  the 
plaintiff*  was  a  swindler.  But  we  are  not  to  be  bound  by  the  heedless  interpre- 
tation of  the  parties  receiving  it.  If  a  party,  without  any  foundation,  chooses 
lo  drew  such  an  inAtrenoet  is  that  to  afieet  us  ?  The  informatioa  is  important 
to  be  given,  and  it  contains  no  charge.  It  does  nor,  without  the  most  strained 
construction,  intimate  that  the  plaintiff  was  a  swindler  and  a  sharper.  The 
qtiestion  is,  whether  the  conMnunication  was  warranted  by  the  facts.  If  the 
^iendant  had  not  made  the  communication,  he  would  have  abandoned  the  objects 
^r  which  the  society  was  ibrroed.  It  is  clear  law,  that  if  I  know  that  a  friend 
^  nine  nmy  be  injured  in  a  particular  transaction,  I  have  a  right  to  give  him  a 
^rning,  and  say,  have  no  dcMilings  with  such  and  such  men ;  and  the  question, 
ifi  that  case,  will  be  one  of  Uma€^fnalajides^ 

GAssLn,  J.  Such  general  statements  as  came  before  my  Lord  TxirrBanBH, 
^  the  case  which  has  been  cited,  might  be  taken  to  have  the  meaning  which  is 
there  put  upon  them ;  but  I  shall  loive  it  to  the  Jury  to  say,  whether,  in  the 
PTesent  case,  there  has  been  such  m  general  charge,  or  whether  the  society 
ititended  really  to  give  the  particular  information  which  the  letter  contains. 
With  respect  to  privilege,  I  do  not  thtnk  that  the  letter  comes  within  the  class 
of  confidential  communicaticHis. 

•I02i      *Afler  some  evidence  had  been  given  on  both  sides,  as  to  the  truth  of 
J  the  statements  in  the  letter,  an  arrangement  was  made  between  the 
Parties,  by  whieh 

A  verdict  was  taken  for  the  plaintiff  on  the  general  issue,  with 
nominal  damages,  the  defendant  disclaiming  any  charge 
of  swindling;  and  the  Jury  were  discharged  from  giving 
a  verdict  upon  the  special  plea. 

C^VoL  2,  p.  252,  of  these  Reports. 
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WUdef  Serjt.,  and  Parke^  for  the  plaintiffl 

Spankie^  Adanu^  and  Storks^  Serju.,  for  the  defendant. 

[Attornies— TTttfif  ^  Cb.,  nod  Fass.] 


SECOND  SITTING  AT  GUILDHALL,  IN  MICHAELMAS  TERM,  1827. 

BEFORE  MR.  JUSTICE  GASELEE. 


WALTON,  Assignee  of  JEREMIAH  NATHANSON  and  MTER  WASSER 
DRUDENGER,  Bankrupts,  v.  DODSON.    Nov.  22. 

A  nanuitie  hr  good*,  wddnmtd  to  one  of  two  partners,  may  be  declared  on.  as  given  is  both, 
if  it  appear  that  the  partner  to  whom  it  was  aodrcsead  did  not  earryon  any  separate  bufliaeflL 

A  foaraittie  not  addressed  to  any  one,  must  be  declared  on  as  giveo  to  the  party  to  wbon  or 
lor  whose  use  it  was  delivered. 

Assumpsit  on  two  guaranties.  The  declaration  stated,  that,  in  constderatioQ 
that  the  said  Jeremiah  and  Myer  Wasser,  before  their  bankruptcy,  would  sell 
and  deliver  to  one  Levin  such  goods  as  he  might  require  of  them  in  the  way  of 
their  trade  and  business,  the  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  Jeremiah  and  Myer  Wasser  to  guarantee  and  be  answenbis 
to  them  for  such  goods,  to  the  amount,  dzc.  There  *were  several  reiAQ 
counts  (a),  but  they  all  stated  the  promise  and  undertaking  as  made  to  '- 
both  the* bankrupts.     Plea — Non  assumpsit. 

When  the  guaranties  were  read,  it  appeared  that  one  of  them  was  addressed 
to  Nathanson  only. 

Wilde,  Serjt.,  submitted,  that  on  this  the  plainttfT  was  not  entitled  to  recover, 
as  it  was  stated  in  the  declaration  to  have  been  given  to  Nathanson  and 
Drudenger. 

Gaseles,  J.,  inquired  if  the  bankrupts  were  in  business  together?  and  was 
answered,  that  they  were,  and  that  Nathanson  did  not  carry  on  any  separate 
concern. 

Wilde^  Serjt.  The  contract  is  with  one  only,  and  the  rule,  as  to  unity  of 
interest,  does  not  apply  to  the  case  of  a  guarantie. 

Gasblee,  J.     I  think  it  is  sufficient. 

Thf*  other  guarantie  had  no  address  at  all. 

Wilde,  Serjt.  Though  your  Ijordship  has  decided  that  a  guarantie,  addressed 
to  one  of  two  partners,  will  enure  for  the  benefit  of  both  ;  yet  I  hope  that  yoa 
will  not  think  that  a  guarantie,  not  addressed  to  either,  is  in  the  same  situatioD. 

Gaselrb,  J.  Such  a  guarantie  will  enure  to  the  benefit  of  those,  to  whom, 
or  for  whose  use,  it  was  delivered. 

Verdict  for  the  plaintiff,  for  25/.,  on  one  guarantie  only. 

(a)  Practtck.— In  an  undefended  cause,  whi^h  was  tried  in  the  King's  Bench,  at  the  third 
Sitting  in  Hilary  Term  (Februnrjr  11th,  1826).  Mr.  Justice  LiVfZedffZe  observed,  that  it  would 
much  fnrilitste  reference,  if  aitornies,  in  engrossing  their  records,  and  also  in  making  copies  of 
paper  bookfl  for  the  Judges,  would  denote,  in  the  msrgin,  by  the  words  "first  count,**  "ssoood 
count,**  and  so  on,  the  commencement  of  the  different  oounts  oft  declantion. 
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*  Tbdtfy^  Serjt,  and  CAttt^,  for  the  plaintiff. 
Wilde^  Sexjt.,  and  Fayne^  for  the  defendant. 

[Attorniea— Sftove,  and  B.  WhiUingUm,'] 


SITTINGS  AT  WESTMINSTER,  AFTER  MICHAELMAS  TERM,  1827. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


DOB,  on  the  Demise  of  TILT,  v.  8TRATT0N.    Now.  20. 

When  ■  ptfty  oeenpiat  voder  an  ■grMoiaiit  for  •  leae  daring  the  whole  of  the  term  for  which 
the  leeae  wu  to  be  granted ;  •  noiioe  to  quit  is  not  neceeetfy  at  the  end  of  such  term,  as  the 
tgieeraent  ia  OTidence  of  the  cspiraltMi  of  the  tenancy  aa  well  aa  of  the  other  lerma  of  the 
holding. 

EiacTMsiiT.     Plea — ^Not  gailty. 

The  defendant  held  under  an  agreement  dated  the  7th  Sept.  1820,  by  which, 
in  consideration  of  50/.,  and  of  the  rent,  matters,  and  agreements  thereinafter 
ooQtaioed  on  his  part,  the  lessor  of  the  plaintiff  promised  and  agreed,  that  he,  his 
heirs  or  assigns,  should  and  would,  on  or  before  the  20th  day  of  September, 
then  next  ensuing,  upon  request  made  to  him  or  them  in  writing,  for  that  pur- 
pose, grant  and  execute  unto  him,  his  executors,  administrators,  and  assigns,  a 
good  and  efiectual  demise  or  lease,  by  indenture,  of  all,  &c.  [the  premises  sought 
to  be  reooyered.]  To  hold  the  same  unto  the  said  defendant,  his  executors,  &c. 
for  the  term  of  seven  years ;  to  be  computed  from  the  20th  day  of  September 
then  instant,  at  the  yearly  rent  of  100/.  clear,  dfc.  payable,  &c.  And  it  was 
matoally  agreed,  that  the  said  lease  should  contain  covenants  on  the  part  of  the 
(lefendant,  for  the  payment  of  rent ;  to  keep  the  premises  in  tenantable  repair, 
^.  and  to  quit  and  deliver  up  possessbn  at  the  end  of  the  term ;  and  also  a 
profiso  empowering  the  lessor  of  the  plaintiff  to  re-enter  on  non*payment  of 
M651  ^^^^^  ^^  ^^  non-performance  *of  any  of  the  covenants.  No  lease 
-I  was  granted  or  demanded.  The  term  expired  at  Michaelmas  1827, 
^  the  defendant  not  having  quitted,  this  action  was  brought  to  recover  pos- 
ieasion. 

/ofies,  Serjt.,  for  the  defendant,  contended,  that  he  was  entitled  to  a  notice  to 
<iuit,  as  he  must  be  considered  as  holding  as  tenant  from  year  to  year,  no  lease 
baving  been  executed.  Where  a  lease  is  executed  in  pursuance  of  an  agree- 
neat,  the  eflkix  of  time  is  of  itself  notice.  But  if  the  parties  proceed  on  the 
terms  of  the  agreement,  the  defendant  enters  into  possession  as  tenant  from  year 
to  year,  and  then,  although  it  may  be  true  that,  with  regard  to  the  terms  of  the 
holding,  the  agreement  may  be  good,  yet  it  is  not  with  respect  to  the  collateral 
matter  of  forfeiture.  The  case  of  Mann  v.  Lovejoy  (a)  decides,  that  where  the 
occupier,  under  an  agreement  for  a  lease  at  a  certain  rent,  pays  the  rent,  he 
^ifcoma  tenant  from  year  to  year^  and  the  landlord  mny  distrain.  And  in  the 
case  of  ^amira^r^on  v.  Stead  {h\  Mr.  Justice  LUtiedcUe  observes  :  «*  It  is  tin- 
necessary  to  say  whether  the  instrument  in  question  is  or  is  not  a  lease ;  foi 

(a)  R.  &  M.  3ft5.  (ft)  S  B.  &  C.  478,  and  ft  D.  fc  R.  906. 
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where  the  parties  enter  under  a  mere  agreement  for  a  fotvre  lease,  they  are 
tenants  at  will ;  and  if  rent  is  paid  under  the  agreement,  they  become  tenants 
from  year  to  year,  deUrmincUjie  on  the  execution  of  the  lease  contracted  ibr,  that 
being  the  primary  contract.  But  if  no  rent  is  paid,  still,  before  the  execution  of 
a  lease,  the  relation  of  landlord  and  tenant  exists,  the  parties  having  entered  with 
a  view  to  a  lease  and  not  a  purchase.*^ 

F.  LaweSy  Serjt.,  for  the  plaintiff,  contended,  that  he  was  in  the  same  sitoa* 
tion  with  respect  to  the  necessity  of  ^notice,  as  if  a  lease  had  been  granted  r*|gg 
and  sufiered  to  run  out.     The  agreement  is  evidence  of  the  expiration  of  '- 
the  tenancy,  as  well  as  of  the  other  terms  of  the  holding. 

Holfoyd^  on  the  same  side,  referred  to  Doe  v.  Breack{^  as  a  case  in  point; 
and  also  to  Doe  v.  Smitk{h)^  Morgan  v.  BuseU{c)^  Dunk  v.  Hunter  (d)j 
CoUey  V.  Streeton  (0),  and  Otayton  v.  BuriaukaM  (/),  as  containing  obsenra 
tions  beariug  upon  the  subject. 

BffiT,  C.  J.  I  am  of  opinion  that  the  plaintiflT  is  entitled  to  recover.  I  think 
that  if,  during  the  seven  years,  they  had  wished  to  put  an  end  to  the  tenancy, 
they  roust  have  given  notice,  but  not  at  the  end  of  the  term.  I  think  this  is  the 
common  sense  of  the  thing.  But  as  there  are  cases  on  the  subject,  I  will  give 
the  defendant  leave  to  move  to  set  aside  the  verdict  for  the  piaiatiff^  if  the  Court 
ahall  think  fit. 

Verdict  for  the  platntifF— Damages  li.,  aubjeot,  &c. 

F.  Lftwet^  Serjt.,  and  Uolroifd.  for  the  plaintiC 

/oitef,  Serjt.,  for  tlie  defendant. 

[Attomies— ^r^  ^  M.,  and  A^JkUU\ 


Vk  the  ensuing  Hilary  Term,  Jones^  Serjt,,  moved  pursuant  to  the  leave  giveo, 
but  the  Court  refused  a  rule. 

(s)  %  Eip.  N.  F.  C.  lOG.  This  ease  deddes,  that  if  a  tenant  holds  under  an  agreemeat  for  t 
lease,  which  apeci6ea  the  oevenanta  10  he  in  the  leaae,  with  e  right  of  entry  tor  a  bieachof 
them,  an  ejectment  may  be  auataioed  on  aajr  hieach,  though  no  leaae  hae  ever  been  eieoatti 

(ft)  6  Eatt.  530.  (e)  3  Taant.  65. 

(^SB.^A.Sn.  (e)  3D.«tR.5SS,andSB.4&C.S73. 

</)  7  D.  «t  R.  800,  and  5  B.  fc  Cil. 


•SITTINGS  IN  LONDON,  AFTER  MICHAELMAS  TERM.  1827.  [Mex 

BEFORE  MR.  JUSTICE  PARK. 
{Who  sat  for  the  Lord  Ckirf  Justice.) 


GOODMAN  V.  KENNELL.    Nov.  80. 

If  s  maater  aenda  his  aervant  on  an  errand,  without  proTiding  htm  with  a  horse,  and  the  ffrnst 
takes  one,  and  rides  it  in  the  doing  of  such  errand,  and  an  injury  happena  in  coosaqneooe, 
the  master  ia  not  liable  in  an  action  for  damagea  by  the  party  iryured. 

This  was  an  action  brought  to  recover  compensation  in  damages,  Tor  «n 
injury  which  the  plaintiff  had  received  from  a  horse,  which  a  man  named 
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Gorkiii,  an  occasional  servant  of  the  defendant's,  was  riding.  It  appeared  that 
the  defisndaot,  who  was  a  surveyor,  occupied  a  house  at  Kennington,  jointly 
with  a  gentleman  named  Freshfield,  who  kept  a  horse  in  a  stable  behind  the 
house,  where  the  defendant  also  had  previously  kept  one,  but  had  not  one  at 
the  time  of  the  accident.  On  the  day  on  which  the  accident  happened,  the 
defendant  sent  Corkin  with  a  book  into  Holbom,  and  gave  him  a  shilling  for 
his  trouble,  before  he  went.  Corkin,  who  had  been  in  the  habit  of  exercising 
Mr.  Freshfield's  horse,  went  to  the  stable  and  took  it  (without  any  orders  from 
his  master,  and  without  communicating  either  to  him  or  Mr.  Freshfield  what  he 
was  about  to  do),  and  rode  it  to  Holbom,  and  was  on  his  way  back  when  the 
iojury  happened. 

Mr.  Fresh  6eld  was  called  as  a  witness,  and  proved  that  he  had  expressly 
dkaired  Corkin  never  to  ride  his  horse  on  any  errand  inio  Jjmdom.  There  had 
keen  an  investigation  at  a  police  office,  and  contradictory  evidence  was  given 
with  respect  to  some  statements  of  the  defendant  before  the  magistrate,  on  the 
subject  of  the  ownership  of  the  horse.  And  there  was  also  contredktory 
tvioence  as  to  whether  the  defendant  and  Mr.  Freshfield  had  been  in  the  habit 
of  mutually  using  each  other's  horses. 

«.|lg.  *Wilde^  Serjr.,  for  the  plaintiff.  Every  master  is  liable  for  his 
•■  servant's  acts,  when  that  servant  is  engaged  in  the  execution  of  his 
oommands.  It  is  of  no  consequence,  in  this  case,  whether  the  horse  belonged 
to  the  defendant  or  not.  The  principle  is  this :  if  you  have  the  benefit  of  the 
man's  services,  you  must  be  responsible  for  his  misconduct.  The  question  is 
this,  was  Corkin  in  the  course  of  his  employment  by  Kennell ;  for  if  he  was, 
whether  he  chose  to  go  on  horseback  or  on  foot,  if  the  injury  happened  by  his 
tnisQonduet,  Kennell  is  liable. 

Pabk,  J.  I  cannot  bring  myself  to  gp  the  length  of  supposing,  that  if  a  man 
aends  his  servant  on  an  ermnd,  without  providing  him  with  a  horse,  and  he 
meets  a  friend  who  has  one,  who  permits  him  to  ride,  and  an  injury  happens  in 
consequence,  the  master  is  responsible  for  that  act.  If  it  were  so,  every  master 
might  be  ruined  by  acts  done  by  his  servant  without  his  knowledge  or  authority. 
His  Lordship  then  left  to  the  Jury  the  oontmdictory  evidence  as  to  the  owner- 
ship of  the  horse,  and  the  question  as  to  any  implied  authority  from  the  defen* 
dant  to  Corkin  to  use  it ;  and  they  found  a 

Verdict  for  the  plaintiff.— Damages,  60/. 

WUde^  Seijt.,  and  Tfiesiger^  for  the  plaintiff. 

lUddy^  Serjt.,  for  the  defendant. 

[Attornies — Meggy^  and  JEJhPOfis  ^  S] 


Iir  the  ensuing  Hilary  Term,  Tladdy^  Serjt.,  moved  to  set  aside  the  verdict, 
on  the  ground  that  th^^re  was  no  evidence  to  go  to  the  Jury,  as  to  the  defendant's 
*1601  ^^'^''hip  *of  the  horse,  or  his  assent  to  his  servant's  using  it.  But  the 
-'  Court  refused  a  nile,  expressing  it  as  their  opinion,  that  the  summing  up 
VIS  perfectly  correct,  and  that  the  whole  of  the  case  had  been  properly  put  to 
the  Jury. 

The  nte  of  M*ManuM  ▼.  Cnekett,  1  East.  106,  decides  that  a  master  ia  not  liable  in  treapaaa 
far  the  wH/ui  act  of  his  servant  (is  hy  drivins  his  masler'a  rarrisge  asainst  another),  done 
^thoat  the  direction  or  assent  of  the  master ;  hut  thaf  he  is  liable  to  anawer  for  any  damags 
■kbf  to  another,  iiom  the  negligme*  or  unakiViiinat  of  his  servant  acting  in  his  employ. 
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ADJOURNED  SITTINGS  IN  MIDDLESEX,  AFTER  MICHAELMAS 

TERM,  1827. 

BEFORE  ICR.  JUSTICE  PARK. 


DAVIS  V.  CROWDER  and  another.    Dec.  1. 

The  party,  who  was  dafendant  in  a  auit,  cannot,  in  an  action  aninat  the  afaeriff  fiir  a  falae  rctnra 
to  a^./a.,  isaued  in  that  suit,  he  called  ae  a  witnetefor  the  defendant,  to  show  circmnataMM 
from  which  the  Jury  might  infer  that  no  debt  wae  actnaily  due  by  him. 

Action  against  the  sheriff  of  Middlesex,  (or  a  false  return  ot  nulla  bona  to  a 
writ  of  ^.  yb.,  issued  in  a  cause  of  Damon  v.  Steward,  The  plaintiff  was  the 
assignee  of  Damon,  under  the  Insolvent  Debtors*  Act. 

On  the  part  of  the  defendants.  Steward  was  called  as  a  witness,  and  Tbddy^ 
Seijt.,  admitted  that  he  called  him,  to  show  circumstances  from  which  the  Juij 
might  infer,  that  no  debt  was  actually  due  from  him  to  Damon. 

Wilde^  Serjt,,  objected,  on  the  ground  that  the  witness  was  interested. 

Toddy ^  Serjt.  He  cannot  avail  himself  of  his  own  evidence.  He  cannot  be 
benefited  by  this  cause. 

Park,  J.  I  cannot  fathom  all  the  possible  ways  in  which  he  may  be  bene- 
fited.  I  am  of  opinion  that  his  evidence  ought  not  to  be  received.  If  I  am 
wrong  in  that  opinion,  you  may  move  the  Court  upon  the  subject. 

Verdict  for  the  plaintiff(a). 

WUde^  and  F.  LaioeSy  Serjts.,  and  ChiUy^  for  the  plaintiff. 

Taddif^  Serjt.,  and  Hutchinson^  for  the  defendants. 

[Attornies— it.  HtU^  and  F.  Smith.'\ 
(a)  No  motion  wu  made. 


•BEFORE  IfR.  JUSTICE  6ASELEE.  [*170 


SEAGOE  V.  DEAN.    Dec.  8. 

A.  agreed  with  B.  kf  ^rwl,  that  if  B.  would  take  of  him  a  lease  for  twenty-one  years,  of  cntaiB 
premiacB,  he  would  give  202.  towards  putting  them  into  repair.  B.  accepted  the  lease,  mi 
A.  refused  to  pay  the  money:  Held,  in  an  action  for  it,  that  an  admiaaion  by  A.  that  tlw 
money  was  due,  entitled  B.  to  recover  upon  the  account  stated. 

Thb  first  count  in  the  declnratipn  stated,  that  in  consideration  that  the  plaintiff 
would  become  tenant  to  the  defendant,  of  a  certain  cottage,  &c.  at  a  yearly  rest 
of  39/.,  under  a  lease  for  twenty-one  years,  to  be  granted,  &c. ;  the  delendaot 
undertook  that  he  would  pay  the  plaintiff  20/.  towards  the  repairsofthepiemises, 
and  that  he  would  make  a  certain  opening,  &c.  6ec     The  second  count  wii 
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mmilar,  except  that  it  omitted  the  promise  to  make  the  opening.    There  were 
the  usual  money  counts,  and  an  account  stated. 

The  plaint  HI*  was  a  widow,  and  her  daughter  was  called  as  a  witness,  and 
stated  that  she  was  present  at  a  conversation  between  the  defendant  and  her 
mother,  in  which  the  defendant  said,  that  if  her  mother  would  take  a  lease  of  him 
for  twenty-one  years,  at  80/.  a  year,  he  would  open  a  place  for  the  deposit  of 
ooab,  and  give  her  20/.  toward  the  general  repairs  of  the  premises.  It  was  also 
proved,  that  the  defendant  on  one  occasion  said,  1  know  I  owe  the  money,  but  I 
cannot  be  compelled  to  pay  it,  because  the  only  person  to  prove  the  agreement 
is  the  plaintiff'^  daughter,  and  she  cannot  be  a  witness ;  and  on  another  occasion 
be  made  a  similar  acknowledgment  of  the  debt,  and  said  he  could  not  pay  it 
then,  but  would  deduct  it  out  of  the  next  quarterns  rent.  The  lease  was  taken 
by  the  plaintiff.  The  parol  agreement  was  made  on  the  1st  of  January,  and  the 
base  was  dated  in  February ;  and  was  to  hold  from  the  Christmas  preceding. 
The  20/.  was  demanded  when  the  first  quarter's  rent  was  due. 

Wiide^  Serjt,,  for  the  defendant,  objected  that  the  parol  evidence  was  not 
admissible.  This  is  one  of  the  cases  to  which  the  statute  of  frauds  particularly 
applies  (a). 

^1711       *Gasblbb,  J.     I  am  of  opinion  that  it  is  a  matter  quite  distinct  fron) 
^  the  lease.     I  think  the  evidence  is  receivable,  and  that  the  plaintiff  is 
entitled  to  a  verdict  upon  the  account  stated.    But  I  will  give  you  leave  to  move 
to  enter  a  nonsuit. 

Verdict  accordingly. 

Andrews^  Serjt,,  and  Hutchinson^  for  the  plaintiflT. 

Wilde^  Serjt.,  for  the  defendant. 

[Attomies — H.  Chester^  and  Pearce  ^  Co.] 


Ir  the  ensuing  Term,  Wilde^  Serjt.,  moved  pursuant  to  the  leave  given.  Ac- 
cording to  the  declaration,  it  is  one  entire  contract,  and  relates  to  the  granting 
of  a  lease,  and  therefore,  by  the  statute  of  frauds,  it  ought  to  be  in  writing. 
Also,  as  the  lease  has  been  executed,  we  must  look  to  that  for  the  terms  of  the 
contract,  and  we  do  not  find  there  any  thing  about  this  payment ;  the  lease  must 
be' taken  to  contain  the  consideration.  As  to  the  account  stated,  it  does  not 
appear,  whether  the  repairs  had  been  done  at  the  time  of  the  conversation  relied 
on,  and  the  admission  is  connected  with  the  contract,  and  the  contract  is  for 
becoming  tenant  under  a  lease.  Up  to  the  execution  of  the  lease  there  was  no 
binding  contract. 

B«T,  C.  J.  If  the  plaintiff  was  bound  to  rest  his  claim  upon  the  special 
c^^Dtfl,  I  think  he  could  not  recover.  But  I  consider  the  admission  as  evidence 
upon  the  account  stated,  and  I  do  not  think  that  the  statute  of  frauds  stands  in 
the  way  of  this  decision,  f9r  although  under  that  statute  the  original  contract 
tnight  be  void,  yet  there  was  a  moral  obligation  to  pay,  which  I  think  the  law 
^11  convert  into  a  legal  one.  There  is  an  abundance  of  cases  which  go  to  show, 
that  notwithstanding  a  failure  of  the  original  contract,  if  there  be  a  moral  obli- 
gation, it  will  support  a  subsequent  promise. 

*1721      *^J^^^9  J*     I  <hink  this  case  was  properly  decided  on  the  account 
^  stated ;  I  do  not  think  the  20/.  has  any  thing  at  all  to  do  with  the  lease. 

BuKBouoH,  J.,  concurred. 

Oasxlu,  J.  If  this  action  had  been  against  the  landlord  for  not' granting, 
or  against  the  tenant  (or  not  accepting  the  lease,  the  objection  must  have  pre* 
called;  bat  I  take  it  to  be  every  day's  practice,  that  although  a  party  might  not 

(a)  39  Car.  2,  c.  3,  a.  4. 
2U^ 
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be  bound  if  be  stood  on  his  legal  objectioos,  yet,  if  be  afVerwards  acknovledgs 
that  the  money  is  due,  it  may  be  received  on  the  account  stated. 

Rule  xeTuaeii 


BEFCttE  KR.  JUVriCE  BCmOUGH. 


DUNCAN  9.  MBUtLBHAM.    Dee.  4. 

In  IB  sccioB  of  repl«Tin  ■gmist  s  broker,  a  peraon  wIm>,  at  tbo  tinio  of  the  dioHesB, 

nenhip  with  such  broker,  but  who,  et  the  time  of  the  trial,  had  ceaaed  to  be  hii 

a  oompetent  witneae  lor  him. 
In  aach  action,  if  it  be  proved  that  the  landlord  employs  the  attorney  to  defend  the  braker, 

that  ia  eufficient  OTideiioa  of  the  b^fcer'a  auihority  to  diatraia  in  the  abaanea  of  any  wntMa 

wairaat. 

Rbplbvin.  The  defendant  made  cognizance  in  the  third  plea  as  bailt^  of 
one  lusher.  To  prove  the  authority  to  distrain,  a  witness  was  called,  who 
stated,  that  at  the  time  of  the  distress  he  was  in  partnership  with  the  defendant 
Meikleham,  and  that  Meikleham  acted  in  the  matter  on  the  behalf  of  the  part- 
nership.    The  partnership  had  since  been  dissolved. 

Wilik^  Serjt.,  submitted,  that  he  was  not  a  competent  witness,  as  he  would  be 
liable  to  contribution  in  the  event  of  the  defendant's  losing  the  verdict,  and 
having  to  pay  the  costs. 

Spankie^  Serjt.,  contended,  that  in  such  a  case  the  act  would  be  (bund  to  be 
a  trespass,  and  one  trespasser  cannot  require  contribution  from  another. 

*  Wilde^  Seijt.  A  broker  making  a  distress  is  not  that  kind  of  tree-  nyf^ 
passer  who  cannot  require  contribution.  ^ 

BuBBOuGH,  J.    I  am  of  opinion  that  the  witness  is  cxunpetent. 

The  warrant  from  Fisher  to  the  defendant  was  not  (brthcoming,  and  to  supply 
the  deficiency,  Spankie^  Serjt.,  ibr  the  defendant,  called  Mr.  Chamberlain^  his 
attorney,  to  prove  that  Fisher  employed  him  to  defend  the  action. 

WMe^  and  Jones^  Serjts.,  submitted,  that  this  was  not  enough.  The  qoes- 
tion  is,  whether  the  defendant  bad  authority  at  the  time  tf  the  distress.  The 
subsequent  conduct  of  Fisher  cannot  give  him  that  authority,  if  he  had  it  aol 
before.  If  it  could,  a  man,  having  committed  a  trespass,  might,  af^er  sdioo 
brought,  get  a  confirmation  of  bis  conduct,  by  some  person  having  a  right,  iad 
thereby  defeat  the  action. 

BuBBouGH,  J.  On  the  evidence  as  it  now  standi^  Fisher  is  the  landloid  sf 
Duncan,  and  he  adopts  the  act  of  the  party  distraining.  I  am  of  opinion  that 
the  circumstance  of  Fisher's  being  the  landlord,  connected  with  the  ratificatiQa 
is  quite  sufficient. 

Verdict  for  the  defendant  on  the  thud  cogpixancs. 

Wilde^  and  Jbnef,  Seijts.,  and  Pratt  for  the  plaintiff. 

Spankie,  Serjt.,  and  Ckiit^^  for  the  defendaal. 

£Attorniioa    Efkitu  4*  Stm^  and  C^amberhinJ] 
Bss  Iks  sisa  of  ITaal^  v.  ArtCa,  Yai  8,  of  ihasa  Raporta,  pifs  417,  sad  the  oms  than  cM 
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*BURDON  V.  HALTON.    Dec.  4. 


If  Id  id  action  on  •  bill  of  exchange,  given  for  gooda  aold,  it  be  proTed  that  the  bill  waa  fetched 
away  by  the  plaiutiff*a  aervant,  from  the  house  of  a  third  peraon,  after  the  oommeneement 
of  the  actjnn,  and  only  a  ahort  time  before  the  trial,  auch  evidence  will  not  make  it  neceaaary 
for  the  plaintiflf  to  prove  that  he,  at  the  time  of  action  brought,  waa  the  holder  of  the  biU,  and 
entitled  to  aue  upon  iL 

AmamwBtT  mi  two  yUs  cif  eKclwingo  given  for  goods  told.  The  bills  of 
eichsDge  were  gireo  by  the  defendant  to  the  plaintiff*,  and  more  than  covered 
the  amount  of  bis  denuuid.  It  appeared  that  about  a  ibrtnight  before  the  trial, 
and  some  time  after  the  oommeneement  of  the  action,  the  bills  in  question  were 
fetched  by  the  plaintiff's  servant  (who  went  with  a  sealed  letter,  the  contents  of 
which  did  not  appear)  from  the  house  of  Messrs.  Brown  de  Brind,  in  whose 
hands  they  were ;  but  there  was  no  evidence  either  of  the  mode  in  which  they 
had  obtained  them,  or  when,  or  on  whdt  consideration.  No  money  was  paid 
by  the  plaintifPs  servant  when  he  brought  them  away. 

JoneSj  Serjt.,  upon  this  contended,  that  as  Messrs.  Brown  &  Brind  appeared 
to  have  been  in  possession  of  the  bills  at  the  time  when  the  action  was  brought, 
and  could  have  stied  upon  them,  the  plaintiflT  was  not  entitled  to  recover,  as  it 
was  clear  that  the  plaintiff  could  not  be  liable,  on  the  same  day,  to  two  parties, 
the  indorsee  and  the  indorser. 

BuRsouoH,  J.,  was  of  opinion,  that,  under  the  circumstances  of  the  case,  the 
plaintiff  was  entitled  to  a  verdict. 

Verdict  for  the  plaintiff 

Andrews^  Serjt.,  and  WaUinger^  for  the  plaintiff. 

Jonts^  Serjt.,  for  the  defendant. 

[Attomies — Abraham^  and  RatolinsonJ^ 


Ih  the  ensmng  Hilary  Term,  Jtmes^  Seijt.,  moved  for  a  new  trial.     He  cited 

tj»-,  Kearslakes.  Morgan^  6  T.  R.  513,  •and  DangtrfM  v.  Wilbyy  4  Esp. 

•I  169  (a),  and  contended,  that  it  lay  upon  the  plaintiff  to  show  that  he  was 

entitled  to  sue  at  the  time  of  action  brought,  and  that  the  evidence  at  the  trial 

raised  a  presumption  against  him,  which  it  was  incumbent  on  him  to  rebut. 

The  Court  were  of  opinion,  that  the  point,  with  respect  to  the  liability  of  the 
defendant,  was  not  raised,  as  it  was  quite  consistent  with  the  evidence,  to  pr^ 
niroe  that  the  bills  might  have  been  sent  to  Messrs.  Brown  and  Brind,  only  a 
few  days  before  they  were  got  back. 

RulereAised. 

10  8bt  Bayley  on  Bffla,  4dl  Edit.,  p.  SMl 
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BEFORE  MR.  JUSTICE  6ASELEE. 


BARTRAM,  Esq.  v.  PAYNE  et  al.    Dec.  5. 

A  carnage  finished  and  paid  ibr  before  the  hankniptcy  of  the  maker,  bnt  sofierad  to  reaiamea 
hia  premiaea  at  the  requeat  of  the  owner,  on  account  of  hia  being  abroad,  cannot  he  taken  bj 
the  aaeignees  u  in  the  order  or  dif^oaition  of  the  bankrupt,  although  auch  bankrupt  pot  it 
in  hia  front  ahop,  and  actuall]r  aell  it  to  another.  In  auch  case,  an  actual  delivery  of  the  carnaca 
at  the  bouae  of  the  peraon  for  whom  it  waa  made,  ia  not  neceaaary  to  oonatituta  him  the 
owner. 

Trovbb  for  a  carriage. — ^The  plaintiff  was  a  Major  i^  the  12th  Lancers,  and 
Che  defendants  were  the  assignees  of  a  Mr.  M'Neil,  a  coachmaker,  who  Eiecaine 
bankrupt  in  May,  1827.  It  appeared  that  the  carriage  in  question  was  finished 
in  the  beginning  of  January,  1B27,  and  on  the  9th  of  that  month  the  price  of  it 
was  paid  ;  but  as  the  plaintiff  was  about  to  go  with  his  regiment  to  Portugal,  it 
was  arranged  that  the  carriage  should  remain,  free  of  expense  to  the  plaintiff, 
on  the  premises  of  the  bankrupt,  for  six  months,  or  longer,  till  the  plaintiflT 
should  return  to  England.  The  crest  of  the  plaintiff  was  painted  on  the  panels, 
and  embossed  upon  the  handles  of  the  doors.  The  carriage  was  placed  in  the 
front  shop  of  the  bankrupt ;  and  while  it  was  standing  there  the  bankrupt  sohl 
it  to  a  gentleman  named  Innes,  and  put  his  crest  *upon  it  instead  of  the  r^i^g 
plaintiff's ;  but  told  him,  at  the  time  of  the  sale,  that  it  was  Major  Bar-  ^ 
tram's  carriage.    The  price  of  the  carriage  to  the  plaintiff  was  260/. 

A  witness  stated,  that  it  is  usual  for  coachmakers,  when  they  have  built  a 
good  carriage,  to  put  in  their  show  room,  previous  to  sending  it  home  to  the 
parties  for  whom  they  made  it. 

Taddf/f  Serjt.,  for  the  defendants,  contended  that  they  had  a  right  to  detain 
the  carriage,  under  the  72d  section  of  the  bankrupt  act,  6  Geo.  4,  c.  16.  The 
words  in  the  stat.  of  James  were,  "  possession,  onler,  and  disposition  ;*'  in  the 
present  act  they  are  "  possession,  order,  or  disposition."  The  fact  of  the  bank* 
rupt's  selling  the  carriage  is  strong  in  the  defendant's  favour  (a). 

GASBI.BK,  J.  I  do  not  think  that  the  bankrupt's  selling  it  makes  any 
difierence. 

Taddif^  Serjt.  There  will  be  a  further  question  in  the  case,  viz.  whether 
there  has  been  any  delivery  to  Major  Bartram ;  for  if  not,  then  the  carriage 
passed  to  the  assignees  as  a  matter  of  course.  He  would  not  be  the  true  owDer 
till  delivery.  The  question  is  not  merely  whether  the  possession  of  the  article 
leads  to  &  false  credit,  which  was  the  ground  of  the  original  statute,  but  whether 
it  is  not  so  mixed  up  with  the  bankrupt's  property,  that  no  person  can  distinguish 
the  one  from  the  other. 

Gasblbb,  J.  This  is  a  question  of  law.  Upon  the  construction  of  the  act 
3f  Parliament  alluded  to,  I  have  no  ^hesitation  in  saying,  that,  in  my  r«.«. 
opinion,  the  plaintiff  is  entitled  to  recover.  The  statute  alluded  to  says,  '- 
that  if  the  true  owner  of  an  article  allow  it  to  remain  in  the  custody,  and  sub- 
ject to  the  disposition  of  a  bankrupt,  he  shall  suffer  for  his  misconduct.  But 
that  does  not  apply  to  a  case  where  the  article  is  lefl  for  the  usual  purposes  of 
trade.  We  all  know,  and  it  has  been  proved  in  the  cause,  that  it  is  customary 
for  coachmakers  to  keep  carriages  afler  they  are  made,  and  to  put  them  in  a 
front  ahop  for  the  purpose  of  display,  to  show  what  kind  of  carriages  they  make, 

(e)  Seet.  72  enacta,  that  if  any  bankrupt,  at  the  time  he  beoomea  bankrupt,  ahall,  b^  tbt 
aonaent  end  permiaakin  of  the  true  owner  thereof,  have  in  hia  poaaeaaion,  order,  or  diipeation, 
any  gooda  or  chattela  whereof  he  waa  reputed  owner,  or  whereof  he  had  taken  upon  him  tbt 
9ai4t  ^itMration,  er  di$po9iiian  at  owner,  the  Commiaaionara  ahall  have  power  to  aall,  Ac 
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and  what  description  of  customers  they  have.  Under  these  circumstances,  I 
am  clearly  of  opinbn  that  this  is  not  a  case  within  the  meaning  of  the  act  of 
Parliament. 

TUdify,  Serjt.     Does  your  Lordship  think  that  there  was  any  delivery  ? 

Gabklxb,  J.  I  think  there  was  a  delivery  in  this  way.  It  seems  that  the 
carriage  was  finished  on  the  9th  of  January.  The  party  was  then  told  it  was 
complete,  upon  which  he  paid  the  money,  and  the  maker  agreed  to  keep  the 
carriage,  without  making  any  charge,  for  six  months,  or  longer.  I  think  this 
was  as  much  a  delivery  as  the  nature  of  the  case  would  admit.  It  would  have 
answered  no  purpose  to  have  sent  the  carriage  to  the  plaintifTs  house,  and  then 
to  have  brought  it  back  to  remain  at  the  maker^s. 

Verdict  ibr  the  plaintiff. 

Wildey  Serjt.,  and  Cdmyn^  for  the  plaintiff. 

Taddy,  Serjt.,  and  FtaU^  Ibr  the  defendants. 

[Attoroies — Pinero^  and  AOen  4*  Cb.] 
Sm  the  esse  of  iVfwptrf  v.  HMmgMt  pott,  page  8S3. 
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PHILUPS  V.  CRUTCHLEY.    Dec.  8. 

Evidenrc  that  the  defendant  said  to  the  plaintiff  that  he  fnrald  marry  her  tii  JuUf,  and  that  he 
would  marry  her  sooner  were  it  not  that  he  had  arrangements  to  make,  which  would  be 
completed  by  Julv,  if  not.  before  /  and  also  that  he  seid  to  ber  once,  in  the  month  of  May,  on 
taking  leave,  '*  1  nope  ta  a  Jem  wmke  to  take  yoa  home,"  b  snffieieDt,  in  an  aetieo  far  breach 
of  promiae  of  aoarriaye,  to  aupport  a  count  oo  a  gememl  promise. 

Breach  of  promise  of  marriage.  The  declaration  contained  four  counts : 
two  on  promises  to  marry  on  request;  one  on  a  promise  to  marry  within, a 
reasonable  time;  and  one  on  a  promise  to  marry  generally.  The  defendani 
said,  that  he  would  marry  the  plaintiff  in  July.  That  he  would  marry  her 
sooner,  were  it  not  that  he  had  to  make  some  arrangements,  to  provide  for  hia 
sister,  who  had  been  keeping  his  house,  which  he  should  be  able  to  do  by  Joly, 
if  not  before.  In  the  month  of  May,  on  taking  leave  of  her  onee,  be  said,  **  I 
hope  in  a  few  weeks  to  take  yon  home.^ 

WUde^  Seijt.,  ibr  the  defendant,  submitted,  that  neither  of  the  counts  was 
proved.  The  promise  proved  was  to  marry  at  a  specific  timci  namely,  in  Jnly» 
and  there  was  no  count  to  which  that  proof  would  apply. 

BiTssovoH,  J.    I  think  there  is  sufficient  evidence  of  a  geneial  promise. 

Verdict  for  the  plaintiff.— Damages,  200L 

^^^i^y>  Serjt.,  and  Thmlinson^  for  the  plaintiff 

Wilde^  and  Andrewi^  Serjts.,  for  the  defendant. 

[Altornies    Jhrwtar  aikl  Ttrgn.] 


To&.  XIV.— 65 
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In  the  ensuing  Hilary  Term,  Wilder  Serjt.,  moved  for  a  new  trial ;  but  the 
Court  thought  the  ruling  at  Nisi  Prius  right,  and  refused  a  rule. 

See  the  case  of  Patter  ▼.  DA009,  1  Stark.  ^  cited  mte,  VoL  1,  p.  353  (n). 


^ADJOURNED  SITTINGS  IN  LONDON,  AFTER  MICHAELMAS  r^^,,. 

TERM,  1827.  I  *^' 

BEFORE  MR.  JUSTICE  GASELEE. 

(Who  tat  for  the  Lord  Chief  Justice.) 


HEDGER  V.  HORTON.    Dec.  10. 

In  an  action  by  the  Brat  indorsee  againat  the  acceptor  of  a  bill  of  exchange ;  the  decloratioas  d* 
the  drawer  made  before  indoraement,  ahowinff  that  the  acceotor  received  no  Taloe  for  bis 
acceptance,  cannot  be  admitted  in  evidence,  if  the  drawer  be  living  at  the  time  of  the  trial, 
becauae  in  auch  caae  he  might  be  called  aa  a  witneaa. 

Assumpsit  on  a  bill  of  exchange,  drawn  by  one  Ansell,  on,  and  accepted  by 
the  defendant,  and  indorsed  by  Anseli  to  the  plaintiff. 

WUtle^  Serjt.,  for  the  defendant,  on  cross-examination,  asked  one  of  the 
plaintifTs  witnesses,  whether,  in  a  conversation  he  admitted  to  have  had  with 
Ansell,  at  the  time  he  was  the  holder  of  the  bill,  he  learned  for  what  considera- 
tion the  bill  had  been  drawn. 

Adamsy  Serjt.,  for  the  plaintiflT,  objected. 

Gaseleb,  J.,  was  inclined  to  allow  the  question, 

Crou^  Serjt.,  as  AmicHS  curiae^  mentioned  the  case  of  Borough  v.  White{a\ 
in  which  the  Court  of  King's  Bench  had  decided,  that  such  evidence  was  not 
admissible. 

AdamSy  Serjt.     We  are  the  holders  of  the  bill,  and  it  is  to  be  presumed,  tbst 
we  are  innocent  and  bond  fide  *  holders  for  valuable  consideration,  till  r^.^Q 
the  contrary  is  proved.     Borough  v.  WhUe  is  all  fours  with  this  case.  *- 
Let  them  show  we  are  not  holders  for  value,  let  them  impeach  our  title,  aod 
then  they  may  bring  in  evidence  of  the  declarations  of  Ansell. 

Crowder^  on  the  same  side.  The  party  himself,  whose  declarations  are 
sought  to  be  given  in  evidence,  might  be  called, as  a  witness,  and  this  seems  to 
be  the  principle  on  which  such  declarations  are  inadmissible. 

Wiide^  Sefjt.  The  law  presumes,  when  a  bill  is  drawn  and  accepted,  that  it 
IB  drawn  for  value  received  by  the  acceptor;  and  it  is  on  this  ground  that  a 
party  is  not  called  on  to  prove  the  consideration  in  the  Urst  instance,  viz.  the 
presumption  of  law,  that  consideration  has  been  received  by  the  dffendant- 
But  the  moment  the '  acceptor  proves  that  the  bill  was  drawn  under  circum- 
srtaAces  which  show  tJiat  no  value  was  given — 

(a)4i  D.  &  R.  379.  The  point  decided  in  that  caae  waa,  that  the  right  of  an  innocent  ladonee 
iir  vdl«e  to  recover  upon  a  promiaaory  note  made  pavable  to  the  payee  *'  or  order,  with  iat^ 
veat,  en  demand.*'  cannot  be  impeached  by  evidence  of  declarationa,  made  by  the  payee,  wbiitf 
the  none  wa»  in  hia  handa,  ana  before  indoraement,  that  it  waa  given  to  mm  by  ttia  rnak^i 
wttiiaaftconaideration,  dtc 
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Ctabelbk,  J.  I  do  not  think  that  the  case  of  Borough  v.  White  stands  in 
your  way  (a) ;  but  my  difficulty  is  upon  that  which  Mr.  Crowder  has  stated, 
viz.  ihat  the  party  is  living  and  might  be  called  as  a  witness. 

WUde^  Serjt.  We  are  constantly  in  the  habit  of  calling  baa 'ers*  clerks  to 
prove  a  want  of  consideration,  by  conversations  between  the  drawer  and 
acceptor.  My  friend  says,  that  we  are  to  call  Ansell.  Why,  my  .^se  is,  that 
he  is  the  real  plaintiff  seeking  to  recover  in  another's  name.  I  propose  to  show, 
by  communications  between  Ansell  (the  drawer)  and  the  defendant  (the  ac- 
ceptor), that  at  the  time  when  the  bill  was  in  the  hands  of  Ansell,  it  was  not  a 
bill  that  could  be  enforced ;  and  I  propose  to  do  that  by  proving  Ansell's 
declarations  made  against  his  own  interest. 

*1811  *Gasblbb,  J.  I  have  always  understood,  that,  with  respect  to  real 
^  estates,  the  declarations  of  a  party  made  before  he  parted  with  his  in- 
terest, have  been  received  in  evidence,  and  not  his  declarations  afler.  But  I 
believe  that  this  has  been  in  cases  where  the  party  was  dead  (6).  In  this  caae, 
as  the  party  is  alive  and  might  be  called  as  a  witness,  I  am  of  opinion  that  the 
evidence  cannot  be  received  (c). 

Aosell  was  then  called  as  a  witness  A)r  the  defendant,  but  feiling  to  establish 
his  case,  the 

Verdict  was  for  the  plaintiff. 

Adamgy  Serjt.,  and  Crcwder^  for  the  plaintiff. 

WUde^  Serjt.,  and  Hildyard^  for  the  defendant. 

[Attomies — Spyer^  and  SigeWl 

(a)  Se«  note  (a)  as  to  the  poku  there  decided.  Nothing  was  produced  at  the  trial  but  the 
nvginal  ahftract  of  the  caae. 

(i)  Mr.  Phillippa  in  hia  Law  of  Evidence,  Vol.  1,  p.  259,  after  speaking  of  declarationa  egainst 
interest  bv  deceased  occapiera  of  lands,  &.c.  &c.,  says,  "In  all  the  cases  which  have  been 
nentioDed  on  thia  auhject,  the  peraon  who  made  the  entry  or  declaratbn  in  question,  waa 
deceased  at  the  time  .of  the  trial:  if  the  rule  were  not  confined  to  such  caaea,  there  would  be 
great  danger  of  collusion.  It  haa,  therefore,  been  held,  that  aucb  evidence  is  not  admiaaible 
wherii  the  peraon  is  incapable  of  attending  from  illness." 

(c)  In  the  caae  of  Barmi^  v.  Wkilt,  it  waa  proposed  to  give  in  evidence  the  declarations  of  a 
person  named  Arnett,  Bajfiey,  J.,  said,  "  In  no  caae  can  the  declarationa  of  a  party  w^o  i»  oUm, 
tnd  maw  be  eaUed  as  a  wUneag,  be  received  to  afiect  a  third  peraon,  unleaa  the  latter  ia  idanti- 
6ed  with  such  declarationa.  Now  in  this  case  there  waa  nothing  to  identify  the  plaintiff  with 
Amett^s  declarationa.*' 

The  rest  of  the  Judges  ezpreaaed  opiniona  to  the  aame  eflect  upon  that  point. 


•182]  ♦DE  VAUX  and  another  v.  SEWELL,    Dec.  14. 

The  clerk  of  the  baila  of  the  Mayor'a  Court  of  London,  in  pursuance  of  a  practice  in  that  Court, 
refuaed  to  accept  bail  for  a  defendant,  who  waa  sued  jointly  with  another  peraon,  unleaa  it  waa 
also  ipTen  for  such  other  peraon  :  Held,  that  thia  refusal  waa  no  anawer  to  an  action  against 
a  Serjeant  at  mace,  from  whose  custody  that  defendant,  for  whom  bail  was  offered,  had 
eacaped. 

Trb  first  count  of  the  declaration  stated,  that  one  Nathaniel  Goldstein,  and 
Alexander  Cohan  Castle,  theretofore,  to  wit,  on  the  3d  of  October,  1827,  at,  dsc, 
were  indebted  to  the  plaintiffs  in  the  sum  of  1200/.,  in  respect  of  certain  causes 
of  action  befbre  then  accrued  to  them  against  the  said  N.  G,  and  A.  C.  C,  within 
the  jurisdiction  of  the  Court  thereinafter  next  mentioned ;  and  being  so  indebted, 
the  plaintifis,  for  the  recovery  of  their  said  debt,  aflerwards,  &c.,  to  wit,  &c., 
according  to  the  course  and  practice  of  his  Majesty's  Court,  before  the  Mayor 
and  Aldermen  of  the  city  of  London,  in  the  Chamber  of  the  Guildhall  of  th<> 
same  city,  duly  caused  an  affidavit  of  the  said  debt  to  be  made  in  the  said  Court* 
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and  thereupoti  then  and  there,  according  to  the  ooorae  and  practice  of  the  said 
Court,  duly  affirmed  their  bill  orfginal  against  the  said  N.  G.  and  A.  C.  C,  for 
the  said  debt ;  and  afterwards,  to  wit,  on,  &c.,  sued  and  prosecuted  out  of  bis 
■aid  Majesty's  Court,  dec.  against  the  said  N.  G.  and  A.  C.  C,  according  to  the 
coarse  and  practice  of  the  said  Court,  a  certain  mandate  directed  to  The  defendaot, 
then  and  there  being  one  of  the  seijeants  at  mace  of  the  said  Court,  as  such 
Serjeant,  or  to  any  other  Serjeant  at  mace  of  the  said  Court,  by  which  said 
mandate  the  said  defendant  was  commanded  to  arrest  the  said  N.  G.  and  the 
said  A.  C.  C,  at  the  suit  of  the  piaintifili,  according  to  the  custom  of  the  said 
Court,  which  said  mandate  was  then  and  there  dulv  marked  for  bail,  for  106d/. 
By  virtue  of  which  said  mandate,  defendant  so  being  serjeant,  dec,  to  wit,  &c. 
took  and  arrested  the  said  N.  G.  by  his  body,  and  then  and  there  had  and 
detained  him  in  his  custody  as  such  serjeant,  d^.  Yet  the  defendant  being 
Serjeant,  dsc.  not  regarding,  dec,  without  the  leave  or  license,  and  against  the 
will  of  the  plaintifra,  vohintarily  suffered  and  permitted  the  said  N.  G.  lo 
escape,  &c.  The  declaration  then  averred  ^'that  the  said  N.  G.  did  not  r^.g^ 
appear  in  the  said  Court  of  the  said  Mayor,  dec.  according  to  the  practice  *- 
of  the  said  Court,  but  therein  wholly  failed,  dec,  by  means  of  which  the  ptaindfi 
had  been  injured  and  delayed  in  the  recovery  of^  their  debt,  and  were  likely  to 
lose  the  same,  &c. 

The  second  count  was  for  not  taking  Goldstein.  There  were  two  other 
counts,  and  the  plea  was — Not  guilty. 

The  plaintiff's  demand  was  made  up  of  five  bills  of  exchange,  and  a  promis- 
sory note ;  but,  in  the  course  of  the  cause,  the  claim  was  reduced  to  the  deinaJKi 
on  the  promissory  note  alone. 

The  clerk  to  the  plaintiff's  attorney,  who  was  also  an  attorney  of  the  Mayor^s 
Court,  produced  the  affidavit  of  debt,  and  also  a  book,  which  he  stated  to  beeoe 
in  which  entries  are  made  of  actions  commenced  in  the  Mayor's  Court*  It  ooo- 
tained,  among  others,  the  following  entry :  **  In  the  Mayor'aCourt,  Loodoo,  Sd 
October,  1627,  Nathaniel  Goldsteiti,  and  Alexander  Cohan  Castle,  defendaots,  at 
the  suit  of  De  Vaux  and  another,  trespass  on  the  case,  to  the  damage  of,  ^m 
OQ  the  oath  o(^"  dec.  The  witness  stated  that  this  entry  was,  aocordiog  to  the 
practice  of  the  Court,  called  an  original  bill.  Upon  this,  a  mandate  was  made 
out,  and  delivered  to  a  person  named  Newsom.     It  was  in  the  following  lbnD»— 

"  In  the  Mayor's  Court,  London. 

To  Charles  Sewell,  one  of  tlie  Serjeants  at  mace,  or  I  «    .•     Mavor  itc 

to  any  other  serjeant  at  mace  of  the  same  Court.    ]    ^  ^    ' 

Arrest  Nathaniel  Goldstein,  and  Alexander  Cohan  Caistle,  \  Case,  2000^ 
defendants,  at  the  suit  of  Charles  De  Vaux  and  Adol-  >  Sworn,  10692. 
phus  Debraux,  plaintiffii,  N     and  upwards. 

Tho.  N.  Williams,  plaintifls^  attorney. 

Lord  Mayor's  Court-office, 
dd  October,  1827." 

*It  appeared  there  were  six  seijeants  at  mace,  but  the  defendant  wss  r^^ 
the  only  one  who  had  attended  for  two  years  previous.  On  this  mandate  *• 
Goldstein  was  arrested,  and  taken  to  a  lock-up  house,  kept  by  a  person  oaned 
Walbanke ;  and  it  was  proved  to  have  been  the  practice,  for  a  period  of  thirty 
years,  for  the  Serjeants  at  mace  of  the  Mayor's  Court,  to  take  their  prisoners  to 
a  lock-up  house,  having  no  place  of  custody  of  their  own.  It  was  from  Wtl* 
banke's  house  that  Goldstein  escaped.  Bail  was  offered  for  him,  but  the  clerk 
of  the  bails  refu5(od  to  accept  it  unless  the  parties  would  become  bail  abo  hi 
Castle,  who  was  sued  with  him ;  and  it  appeared  to  have  been  the  practice  (J 
the  Mayor's  Court,  to  require  bail  to  be  given  in  that  manner.  Italsosf^i^ 
tjiat  a  poritjrvn  had,  shortly  before  the  arrest  in  question,  been  presented  to  the 
Oourt  of  Alilermea,  by  the  six  seijeants  at  mace,  praying  for  the  appointoi«l 
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rfan  assistant,  and  that  in  consequence  the  Court  had  appointed  Mr.  Newsom, 
A  bill  of  charges  had  been  made  out  in  the  name  of  the  defendant.  It  wa« 
proved  that  the  defendant,  on  being  told  that  the  action  might  be  discontinued 
if  he  would  re>take  Goldstein,  said,  that  he  did  not  think  he  could,  but  he  knew 
his  own  business  best^  and  should  act  as  be  thought  proper.  It  appeared  that 
Goldstein  offered  to  pay  10s.  in  the  pound,  and  to  give  good  bilb ,-  and  it 
appeared  also,  that  he  had  since  become  bankrupt. 

WUdey  Serjt.,  for  the  defendant,  submitted,  that  as  Newsom  was  a  regular 
officer  properly  appointed  by  the  Court,  he  was  responsible,  as  the  warrant  was 
delivered  to  him.  He  also  contended^  that  the  refusal  of  the  clerk  of  the  bails 
to  take  baii  for  Groldsteiu  alone,  woa  a  discharge  of  the  defendant ;  and  further, 
that  the  plaiotifia  had  not  made  out  any  Kms,  as  it  did  not  appear  that  they 
would  have  obtained  their  money,  if  Goldstein  had  continued  in  custody. 
*ld51  *^f^<^y9  Serjt.,  ibrthe  pkdntifis,  contended,  that  the  defendant,  aB  the 
^  officer  of  the  Court  employed  to  arrest  Goldstein,  having  onoe  got  pes* 
Kttion  of  his  person,  could  only  permit  his  discharge  in  the  event  of  good  hair 
being  put  in ;  and  also,  with  reapect  to  the  damagest  that  the  ofler  of  Goldstein 
to  give  bills,  and  pay  IQs.  in  the  pound,  was  satisfactory  evidence  of  the  loss 
which  the  plaintiffs  had  sustained. 

Gabblbe,  J.  The  first  question  k,  was  Newsom  acting  as  the  deputy  of  the 
defendant  ?  There  is  nothing  in  law  against  it ;  nor  is  it  at  all  inconsistent.  Tha 
petition  to  the  Court  was  for  the  appointment  of  a  deputy ;  and  it  seems  that 
Newsem  holds  only  during  pleasure.  I  think  that  the  defendant  has  not  dis* 
charged  his  duty.  Loek*up  houses  are  not  known  to  the  kw.  An  officer  who 
is  empk^ed  to  arrest  a  party,  does  not  do  his  duty  by  merely  leaving  him  in 
custody  in  a  lock*up  house.  It  is  said,  that  bail  was  offered  and  refused.  I  will 
not  pronounce  a  decided  opinion  upon  the  subject ;  but  I  am  inclined  to  think 
that  the  officer  of  the  Court  was  not  justified  in  refusing  it.  But  I  am  clearly 
of  opioion  that  his  refusal  is  no  answer  to  this  action.  You  are  bound  to  hold 
the  ofllcers  to  their  duty.  This,  however,  is  not  a  gross  case,  as  many  cases 
pr  escape  are.  The  net  of  the  defendant  is  as  venial  as  such  an  act  can  be. 
The  plaintiffii  could  not  declare  till  the  other  defendant,  Castle,  was  in  Court. 
They  could  not  have  got  their  judgment  against  Goldstein  alone.  But  it  seems 
(hat  Goldstein  offered  to  pay  IO5.  in  the  pound.  It  is  for  you  to  say  what 
damage  the  plaintiffs  have  sustained ;  for,  provided  you  are  of  opinion  that 
Newsom  was  only  an  agent,  I  think,  that,  in  point  of  law,  this  action  may  be 
maintained. 

Verdict  for  the  plaintiflTs— -Damages,  40#. 

Taddy  and  Andrews^  Serjts.,  and  Chitty^  for  the  plaintifis. 
*1861      ^^  Wilde  and  Janes^  Serjts.,  and  BoUand^  for  the  defendant. 

[Attomiea^T.  N.  WilUams,  and  E.  Isaaes.] 


Iir  the  ensuing  Hilary  Term,  Wilde^  Serjt.,  moved  for  a  new  trial,  and  con- 
^nded,thatas  the  non-appearance  of  Goldstein  was  not  the  result  of  the  negli 
g^Dce  of  the  defendant,  but  produced  by  the  fault  of  the  clerk  of  the  bails,  the 
action  could  not  be  maintained. 

The  Court  said,  that  it  was  the  duty  of  the  officer  employed  to  make  an  arrest 
to  take  care  that  the  party  was  forthcoming,  and  that  the  plaintiff  was  not  bound 
^0  look  to  any  one  except  the  officer.     They  also  were  of  opinion,  that,  under 
the  circumstances  of  the  case,  the  Jury  were  perfectly  right  in  giving  onlj 
oonjinal  damages. 

Rule  refused. 

2X 
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BENSON  V.  HIPPIUS.    Dec.  17. 

If  the  party  employed  by  the  consignee  of  a  ship^s  cargo  to  aell  it,  undertake  that  he  will  "pif 
fireignt  and  primage,  and  demurrage  if  aay  be  duet**  *nd  in  every  respect  pot  himaelf  in  ths 
place  of  the  chtfierer,  he  will  be  liable,  in  an  action  by  tne  owner,  to  pay  dams^ges  frjt  any 
delay  in  discharging  the  cargo  beyond  the  number  of  days  allowed  lor  demuiT^ge  m  tht 
charter-party. 

Assumpsit  od  an  agreement.    The  second  count  of  the  declaration  stated, 
that  a  chai1er*|>arty  hud  been  entered  into  between  the  plaintiff,  as  the  owner 
of  the  ship  TrudtVi  and  one  Bennett  Thomas  Gillam,  merchant,  whereby  it  was 
agreed  that  the  said  ship  should,  with  all  convenient  speed,  proceed  to  Quebec, 
and  there  load,  from  the  factor  of  the  said  merchant,  a  full  cargo  of  square 
masts,  &c.,  and,  being  so  loaded,  should  proceed  to  London  and  deliver  the 
same,  on  being  paid  freight,  as  in  the  said  charter-party  mentioned ;  and  that  the 
freight  should  be  paid  on  unloading  and  right  delivery  of  the  cargo,  &c.;  and 
that  fifly  running  days  should  be  allowed  the  said  merchant  (if  the  ship  was  not 
sooner  despatched)  for  loading  at  Quebec,  and  unloading  at  London,  and  tea 
days  on  demurrage,  over  and  above  the  said  laying  days,  at  10i,per  day,  dec.; 
and  *that  the  ship  should  discharge  in  the  Docks,  if  required  by.  the  r^.g. 
freighter.     It  then  averred  that  the  ship  loaded  at  Quebec,  and  pro-  '- 
ceeded  to  London,  and  was  required  to  discharge  in  the  Docks,  and  was  ready 
to  deliver,  and  that  certain  persons  using  the  name  and  firm  of  John  Pirie  if 
Cb.,  to  whom  the  cargo  was  consigned,  had  requested  the  defendant  to  sell  the 
same  (or  them  ;  whereupon,  aderwards,  &c.,  in  consideration  that  the  plaintiffs 
at  the  request  of  the  defendant,  would  deliver  to  him  the  cargo,  according  to 
the  terms  of  the  charter-party,  the  defendant  promised  the  jdaint^  to  pay  him 
the  freight  and  primage,  and  demurrage,  if  any  demurrage  should  be  due,  and 
in  every  respect  to  put  himself  in  the  place  ff  the  said  B.  T.  Gillam,  the 
charterer  of  the  Kitid  ship,  so  fer  as  respected  the  agreement  with  the  plaintiff 
for  the  said  voyngt».     It  then  averred  that  the  defendant  requested  the  plaintiff 
to  discharge  the  cargo  in  the  Docks ;  and  that  he,  confiding  in  the  defendant's 
promise,  did  afterwards  do  so ;  and  that  the  ship  was  kept  and  detained  in  the 
loading  at  Quebec,  and  the  unloading  in  London,  for  the  space  of  fifly  dsp 
heyond  the  fifly  days  mentioned  in  the  charter-party,  whereby  a  large  sum  of 
money,  to  wit,  the  sum  of  100/.  for  ten  of  the  said  days  over  and  above  the  said 
fifly  running  days,  being  at  and  afler  the  rate  of  10/.  per  day,  became  due  from 
the  defendant  to  the  plaintiff,  according  to  the  terms  of  the  charter-party,  and 
the  effect  of  the  defendant's  undertaking.     It  then  proceeded — And  the  said 
plaintiff,  for  the  detention  for  forty  days,  residue  of  said  fifly  days,  and  for  bdag 
deprived  of  the  use  of  the  ship,  &c.,  during  the  said  forty  days,  reasonably 
deserved  to  have  of  the  defendant,  and  the  said  defendant,  according  to  his 
undertaking,  became  liable  to  pay,  a  certain  large  sum,  to  wit,  the  sum  of  400/., 
dec.     There  were  other  counts :  and  the  plea  was — The  general  issue. 

By  the  charter-party,  which  was  dated  March  18th,  1825,  and  signed  bt 
Gillam  and  the  plaintiff,  fifly  running  days  were  to  be  allowed  for  loading  sod 
unloading,  and  *ten  days  on  demurrage  over  and  above  the  said  laying  rt«gg 
days,  at  10/.  per  day.  "■ 

The  agreement  signed  by  the  defendant  was  in  the  following  terms : — 

"  Mr.  Thomas  Benson, 

Sir, — Messrs.  John  Pirie  &  Co.,  the  consignees  of  your  ship  Trusty's  cargo* 
having  placed  it  in  my  hands  fer  sale,  I  hereby  engage  to  pay  you  the  freight 
and  primage  (and  demurrage,  if  any  be  due),  and  in  every  respect  to  put  my^f 
in  the  place  of  Mr.  Gillam,  the  charterer,  so  far  as  respects  the  agreement  for 
the  said  Quebec  voyage.     I  am,  dec. 

C.  J.  Himvs." 
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The  ship  hnd  been  detained  at  Quebec  and  in  London  about  thirty-five  days 
beyond  the  fifty  running^  days.  The  master  of  the  ship  was  culled  as  a  witness, 
and  proved  that  the  delay  did  not  arise  from  any  fault  of  his,  but  that  such  part 
of  it  as  occurred  at  Quebec  arose  from  the  circumstance  of  the  cargo's  not  being 
ready,  and  such  part  of  it  as  occurred  in  London,  from  the  crowded  state  of  tho 
Docks.  The  ship  had  not  begun  to  unload  at  the  time  when  the  defendant's 
agreement  was  signed.  The  bill  of  lading  to  Messrs.  Pirie  &  Co.,  the  con- 
signees, only  provided  for  the  payment  of  freight :  100/.  had  been  paid  into 
Court. 

Wilde^  Seijt.,  (or  the  plaintifl".  It  has  hern  several  times  determined,  that 
where  there  is  one  period  (or  running  days,  and  another  period  for  demurrage, 
from  whatever  cause  any  delay  arises,  the  ship  must  be  restored  to  the  owner, 
fit  for  further  use  ;  and  if  it  is  not,  he  is  entitled  to  damages.  And  in  this  case, 
as  the  plaintiff  by  his  agreement  has  put  himself  in  the  place  of  the  charterer,  he 
will  be  bound  to  pay  such  damages  himself. 

Tofldy^  Serjt.,  for  the  defendant,  (to  the  Jury).  I  admit  that,  as  between 
Gillam  and  the  plaintiff,  the  original  parties  to  the  charter-party,  if  the  delay 
*18fi1  ^^^^^^  ^^^  ^^  *8tate  of  the  Docks,  without  any  fault  of  the  master,  the 
•*  charterer  may  be  liable,  provided  there  be  an  express  covennnt,  as  in  tho 
cases  alluded  to.  But  those  cases  have  beeh  decided  upon  the  nature  of  the  covenant, 
which  might  have  contained  an  exception,  if  the  party  had  pleased  to  insert  it 
But  this  is  not  a  question  between  the  plaintiff  and  Gillam,  but  between  him  ' 
and  a  third  person,  under  peculiar  circumstances.  Pirie  dc  Co.,  the  consignees, 
contract  merely  to  pay  freight,  and  not  demurrage.  We  have  paid  into  Court 
enough  to  cover  what  is  properly  demurrage,  which  is  that  provided  for  in  the 
charter-party,  viz.  ten  days  at  10/.  per  day.  The  contract  is  dated  September 
21st,  at  which  time  the  ship  had  not  begun  to  unload,  and  when  it  was  not 
known  what  delay  might  arise.  It  will  be  for  his  Lordship  to  say,  on  the  words 
"  if  any  be  dLm^  whether  it  means  any  more  than  that  which  was  due  at  that 
time.  I  submit, ^r^,  that  there  is  no  sufficient  consideration  between  the  plain- 
tiff  and  defendant  apparent  on  the  (ace  of  the  contract ;  and  secomUy^  if  there 
is,  it  is  not  properly  stated  in  the  dpclaration,  because,  there  it  is  said,  ^*  in  con- 
sideration that  they  trould  deliver,"  and  the  agreement  is,  Messrs.  Pirie  6e  Co. 
having  delivered.  The  undertaking  is  fur  demurrage ;  and  that  does  not  extend 
to  the  contingent  damages  (or  future  detention,  but  is  merely  for  the  demurrage 
due  at  the  time  of  signing. 

Gasbleb,  J.  The  undertaking  does  not  refer  to  the  bill  of  lading.  I  consider 
the  words  '*  in  every  respect,"  £c.,  make  the  defendant  liable  for  all  that  Gil- 
lam was.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  a  verdict,  but  I  will 
give  you  leave  to  move  to  enter  a  nonsuit. 

Verdict  for  the  plaintiff,  300/. 

Wilrh^  Serjt.,  and  HnHrnyd^  for  the  plaintiff. 

TUdliy,  Seijt.,  and  PiaUy  (or  the  defendant. 

[Attornies — Chapman^  and  Reardon  ^  DJ\ 


M901  *'^  ^^  ensuing  Hilary  Term,  Thdfh/^  Serjt.,  moved,  pursuant  to  the 
-■  leave  given  at  the  trial.  The  cases  of  Wain  v.  WarUers  (a),  and  Saun- 
den  v.  Wakefielfl  (6),  decide,  that  there  must  be  a  consideration  moving  from  the 
plaintiff  to  the  defendant,  and  in  this  case  there  is  none.  The  words  of  the 
agreement  are,  **your  ship  Trusty's  cargo,^^  In  the  case  of  an  implied  contmct 
between  the  owner  and  the  charterer,  the  crowded  state  of  the  Docks  would  be 
t  circumstance  from  which  the  Jury  might  infer  what  was  tlie  intention  of  the 

(a)  5  Eut,  10.  (6)  4  B.  &  A.,  595. 
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parties;  although  it  would  not  be  bo  in  the  case  of  an  expiess  eovenant;  a 
fortiori  should  that  circumstance  be  taken  into  account  in  the  case  of  a  third 
person.  Demurrage,  in  the  sense  alluded  to,  is  for  ten  days*  demurrage  only, 
according  to  the  terms  of  the  charter-party,  and  not  for  contingent  damages  &r 
delay  beyond  that  period. 

The  Court  expressed  their  opinion,  that  the  verdict  was  right  on  the  second 

count :  and  therefore  they 

Refused  a  rule. 

See  the  esMt  of  Letr  ▼.  Yate$,  3  Taunt  387;  RandnU  ▼.  Lyuk,  12  East,  179 ;  Modgtn  t. 
ArretCerf ,  3  Camp.  i83,  and  BurwiMttr  ▼.  Boigioih  2  Camp.  468. 


FANSHAWE,  Clerk,  v.  HEARD.    Dec.  18. 

If  a  declaration  aver,  that  in  purauanca  of  an  i^reement,  an  action  was  tftMonlmiMrf,  evidflwt 
that,  dnce  the  agreement,  no  ateps  had  been  taken  in  the  cauae,  is  not  aaffident  to  rappoct 
the  allogaiion. 

AssoM PSiT  on  an  agreement,  by  which  the  defendant  undertook  to  pay  oertiio 
costs,  in  consideration  that  the  plaiatiflr  would  discontinue  an  action  which  be 
had  commenced  against  him. 

The  declaration  averred  that  the  action  had  been  discontinued. 

The  only  evidence  given  was,  that  no  further  proceedings  had,  since  the 
agreement,  been  taken  in  the  cause. 

*  Storks  f  Serjt.,  submitted,  that  this  was  notproof  of  a  discontinuance,  r^igi 

^^Mtfy  Serjt.,  contended,  that  as  the  witness  said,  that  no  further  pro-  *- 
oeedings  had  been  taken,  it  was  quite  sufficient. 

BuBROUOR,  J.  Here  is  an  action  depending,  and  there  is  a  known  way  of 
discontinuing  actions,  which  has  not  been  adopted  in  this  case ;  I  think  the 
plaintiff  must  be  nonsuited,  but  I  will  give  you  leave  to  move. 

IhMi/f  Serjt.,  then  proposed  to  go  on  the  account  stated,  and  produced  a 
letter  written  by  the  defendant's  attorm^y,  stating  that  it  was  hardly  worth  while 
to  tax  the  bill,  but  that  there  would  be  a  sum  to  be  taken  oflT,  which  would  leave 

as 

11/.  12i.  remaining,  which  sum  the  defendant  was  **  ready  and  willing  to  pay. 

Storks t  Serjt.  This  letter  refers  to  the  agreement,  and  does  not  dispense  with 
any  conditions  to  be  performed  on  the  part  of  the  plaintiff;  it  is  merely  writteo 
on  the  supposition  that  all  the  proper  steps  would  be  taken ;  it  assumes  the 
agreement  as  its  basis. 

BuKRouoH,  J.    Thought  that  the  letter  was  not  sufficient. 

Nonsuit,  with  leave  to  move. 

Thddf/,  Serjt.,  and  Erie,  for  the  plaintiff. 

Storks^  Serjt.,  for  the  defendant. 

[Attornies — Keene,  and  JonesJ] 


In  the  ensuing  Hilary  Term,  TUddy^  Serjt.,  moved  to  set  aside  the  noiwA 
but  the  Court  refused  a  rule. 
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•PETER  GODEFROY  v.  JAY  and  another.    Dec.  18. 


h  tn  action  a^atnat  attorniea  for  negligence  in  not  making  a  motion  to  let  aside  proceedings 
kr  ifvegttianty,  if  the  deeianition  aver,  as  the  consequence  of  the  neglect,  a  judgment  by 
deGuiU  and  further  proceedings  and  final  judgment  and  execution,  an  examined  copy  of  the 
record  most  be  given  in  evidence,  to  prove  hoih  the  judgments;  and  it  is  not  enough  to  pro* 
dace  entries  in  the  Prothonotary's  book,  and  the  inquisition  with  the  Prothonotory'saZ/oealKr. 
SemkU,  thsty  in  SMcfa  a  case,  the  judgments  sre  of  the  gist  of  the  sction,  and  not  merely  spe- 
cial damage. 

SewiUe  also,  that  a  writ  intended  for  the  fiither,  served  upon  the  son,  who  answers  to  the  name 
of  the  father,  that  being  hia  own  name  also,  is  sufficiently  served,  if  it  come  to  the  bands  of 
the  fubu  before  its  rauun. 

T^K  first  count  in  the  declaration  stated,  that  beibre  the  time,  &c.  a  certain 
notice  in  writing  was  delivered  to,  and  served  upon  him  the  said  Peter,  stating 
in  substance,  and  to  the  efi^,  that  a  declaration  was  filed  with  the  Prothono* 
taries  of  the  Court  of  Common  Pleas  against  him,  at  the  suit  of  one  Stephen 
Dubois,  dec.  Tliat  he  the  said  Peter  had  never  been  served  tcith  any  writ  or 
procets^  or  copy  ef  mny  writ  or  process  issuing  out  of  the  said  Court,  againat 
iiiin  at  the  suit  of  the  said  Stephen  Dubois,  nor  had  he  been  arrested,  dzc.  Thai 
be  thereupon  applied  to  the  defendanta,  who  were  then  and  there  attornies  at 
kw,  dec.,  and  ddivered  to  them  the  said  notice,  and  retained  and  employed  then 
as  his  attornies  to  take  the  necessary  and  proper  steps  in  the  premises,  and  that 
io  consideration  of  such  retainer,  &c.,  the  defendants  undertook  faithfully  to 
discharge  their  duty,  ^c.  It  then  proceeded  as  follows :  ''  And  the  said  Peter 
in  fact  says,  that  it  afterwards  became  and  was  the  duty  of  the  said  defendanta, 
as  the  attornies  of  and  for  him  the  said  Peter  in  the  premises,  to  have  applied 
or  caused  application  to  be  made  to  the  said  Court  of  our  said  lord  the  King  of 
the  Bench,  in  due  time,  to  have  the  proceedings  in  the  said  action,  at  the  suit 
of  the  said  Stephen  Dubois,  against  him  the  said  Peter,  set  aside,  by  reason 
and  on  the  grounds,  that  he  the  said  Peter  had  never  been  served  with  any  writ 
or  process,  or  copy  of  writ  or  process  at  the  suit  of  the  said  S.  D.  issuing  out 
of  this  Court,  nor  had  been  arrested  at  the  suit  of  the  said  S.  D.  by  virtue  of 
any  writ  or  process  issuing  out  of  the  said  Court,  against  him  the  said  Peter,^ 
whereof  the  defendants  had  notice.  Yet  they,  not  regarding  their  duty  in 
that  behalf,  but  cotitriving  and  intending  to  injure  the  said  Peter,  did  not 
make  or  cause  to  be  niofle  application  to  the  said  Court  of  our  said  lord  the 
King  of  the  Bench  here,  in  due  time,  for  the  purpose  aforesaid,  or  take  any 
*1931  ^^^^^^^  proper  steps  in  the  premises,  as  the  attornies  of  and  for  the  said 
^  Peter,  but  wholly  neglected  and  omitted  so  to  do ;  by  reason  and  in  con- 
uquence  tcJierei^j  and  by  and  through  the  neglect  and  default  of  the  defendanls 
io  that  behalf,  afterwards,  to  wit,  on  the  18th  day  of  April,  in  the  year  1826, 
to  wit,  nt,  6dc.  judgment  by  defauA  teas  signed  against  him  the  said  Feter  in 
the  said  action,  and  such  further  proceedings  were  had  in  the  said  action,  that 
afterwards,  to  wit,  in  Easter  Tcnrm,  in  the  seventh  year  of  the  reign  of  otir  lord 
the  now  King,  it  teas  considered  and  adjudged  in  and  by  the  said  Court  of  our 
said  lord  the  King  of  the  Bench  here,  that  the  said  S.  Dubois  should  recover 
against  the  said  Peter  a  large  sum  of  money,  to  wit,  the  sum  of  31/.  5«. ;  and 
i^iUion  fcas  afterwards^  to  wit,  on  the  9th  day  of  May,  in  the  year  last  afore- 
said, to  wit,  at,  &c.,  issued  upon  the  said  judgment^  and  he  the  said  Peter,  in 
order  to  satisfy  the  said  execution,  waa  forced  and  obliged  to  pay,  and  aAer- 
^rds,  ^.  did  pay  to  the  said  S.  Dubois  the  monet/  so  recovered  as  aforesaid, 
and  another  large  sum  of  money,  to  wit,  the  sum  of  5/.,  the  costs  and  expenses 
of,  and  occasioned  by,  the  said  execution,  and  has  also  been  greatly  injumd  in 
his  credit,*'  dsc.  There  were  other  counts  in  the  declaration,  but  they  all 
averred  a  judgment  by  default, — further  proceedings,-— final  judgment,— execu- 
tion, and  payment,  in  the  same  form  as  they  were  averred  m  the  first  count. 

The  defendants  pleaded  the  general  issue, 

Vot.XIV.— 66  2X* 
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A  witness  was  called,  who  stated,  that,  in  Hilary  Term,  1836,  he  went  to  tho 
office  of  the  defendants,  accompanied  by  the  plaintiff's  son,  and  took  them  a 
notice  of  declaration,  which  had  been  served  upon  the  plaintiff  in  an  action  at 
the  suit  of  Dubois ;  and  at  the  sanie  time  told  them  that  the  copy  of  the  writ 
had  been  served  on  the  plaintiflTs  son,  and  not  on  himself;  and  requested  them 
to  move  the  Ck>urt  to  set  aside  the  proceedings;  which  they  promised  to  do, 
that  he  called  several  times  afterwards,  and  was  told  that  a  brief  had  been 
delivered,  and  a  motion  *made,  but  that  no  rule  was  drawn  up,  as  the  r#|Ai 
brief  could  not  be  found  in  the  hands  of  the  officer  of  the  Court,  or  of  "- 
the  Serjeant,  to  whom  it  had  been  given. 

The  witness  admitted,  that,  in  the  month  of  October,  1825,  very  shortly  after 
the  service  of  the  writ  upon  the  son,  he  had  a  conversation  with  the  father,  in 
which  he  acknowledged  that  he  knew  what  tlie  action  was  for,  and  that  his  soo 
had  been  served,  as  he  supposed,  instead  of  himself,  in  consequence  of  his  open- 
ing the  door,  and  answering  the  party  inquiring,  that  his  name  was  Peter  Gode* 
froy.  A  book  was  produced  from  the  Prothonotaries'  Office  of  the  ComnxHi 
Pleas,  which  the  clerk,  who  produced  it,  said,  was  the  book  in  which  they 
entered  all  judgments  by  default.  The  entry  was  thus:  in  the  margin  was  L 
for  London,  then  came  the  name  of  the  cause,  Duifois  v.  Godrfray^  then  a 
private  mark  or  letter,  and  the  figures  10  carried  out.  The  inquisition  was  pot 
in,  with  the  Prothonotary^s  aUocatur  of  the  costs ;  but  it  appeared  that  the  roll 
had  not  been  carried  in. 

Wilde^  Seijt.,  for  the  defendant,  submitted,  that  the  evidence  o^red  of  the 
judgment  by  default  was  not  the  best  evidence,  as  interlocutory  judgmfur  is  jost 
as  much  signed  as  final  judgment  is,  and  should  be  proved  in  the  same  way,  by 
the  production  of  the  record,  or  an  examined  copy  of  it.  He  also  contended, 
that  evidence  should  be  given  of  the  final  judgment. 

Cdmyn.  These  are  not  allegations  necessary  to  be  proved,  they  merely  go 
to  the  consequential  damage^  and  not  to  the  giU  of  the  action*  The  gist  is  the 
negligeftce. 

Wilde^  Serjt.  There  is  no  cause  of  action  independent  of  the  consequeocet 
of  the  omission  complained  of.  No  cause  of  action  arises  from  the  not  setting 
aside  an  informal  service  of  a  writ,  if  no  proceedings  followed  in  the  action  in 
which  that  service  took  place.  With  respect  to  the  judgment  by  default,  the 
entry  in  the  book  does  not  at  *all  satisfy  the  allegation  in  the  declare-  r*iQ5 
tion ;  it  merely  contains  the  county,  the  names  of  the  parties,  and  the  '- 
fee  received  in  the  office,  or  to  be  accounted  for  by  it ;  what  was  the  nature  of 
the  judgment  does  not  in  any  way  appear. 

BuBROuoH,  J.  I  am  clearly  of  opinion  that  the  plaintiff  cannot  get  on,  he 
has  no  evidence  of  the  judgment. 

Thfldy,  Serjt.     The  writ  recites  the  judgment. 

BuBBouoH,  J.  I  think  it  will  not  do.  There  is  no  injury  sustained  without 
the  judgment. 

Qnnyn.    The  execution  is  an  injury. 

BuRRouoH,  J.     But  the  execution  is  upon  the  judgment. 

Comyn.    That  part  of  the  declaration  is  merely  a  statement  of  special  damage. 

BuRBOUGH,  J.  I  think  it  goes  to  the  whole.  There  is  no  pretence  lor  this 
action.  With  respect  to  the  technical  objection  there  is  nothing  at  all  is  it 
The  son  received  the  writ  for  the  father,  and  the  father  was  aware  of  the  service 
long  before  the  writ  was  returnable.  The  application  could  not  have  been  suo 
oessful,  if  it  had  been  brought  before  the  Court.  I  am  of  opinion  that  the  plain- 
tiff must  be  called. 

Nonsuit 

Taddy^  Serjt.,  and  Cnmifny  for  the  plaintiff. 
Wildi^  Serjt.,  and  TonUinson^  for  the  defendants. 

[Attornies— Do/tofi,  and  Jay  ^  ii.] 
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tn  the  ennuing  Hilary  Term,  Taddy^  Seijt.,  moved  for  a  new  trial ;  but  the 
%lQQi  ^^^1^  were  of  opinion,  that,  as  the  ^'plaintifT  iD  the  original  action  might 
•■  have  been  compelled  to  make  up  the  record,  an  examined  copy  of  such 
record  was  the  proper  evidence  In  proof  of  both  the  judgments,  and  therefore 

Refused  the  rule. 

On  tbe  question,  whetber,  in  an  action  against  an  attorney  ibr  negligenre,  it  is  necessary  to 
pn>Te  that  the  plaintiff  bad  a  good  cause  otaciion  against  the  original  defendant,  see  ibe  cases 
of  Zee  ▼.  Ayrlon,  one,  &.c.  Teake  N.  P.  C.  161 ;  JSu9»ell  v.  Fainter,  2  Wils.  325;  Pitt  t. 
FffUefi.  4  Burr.  2060  ;  Gunter  v.  Cleyton,  2  Lev.  85 :  and  Aletander  t.  Maaxuley,  4 1,  R.  611. 
With  reeard  to  the  service  of  non-bailable  procesa,  Mr.  Juatice  Boyley  says  {ThomoM  v.  Pesfve, 
4  D.  &  K.  317),  *'  1  he  rule  to  be  collected  from  the  cases  is,  that'ihe  perion  serving  the  copy 
of  a  writ,  is  not  bound  to  show  the  original,  unless  it  is  demanded ;  but  if  it  is  demsnded.  it 
nmst  be  shown.*'  But,  however,  the  demand  need  not  be  at  ihe  very  time  of  the  service  ;  for 
in  the  case  of  Weitley  v.  Jonet,  5  Moore,  162,  where  the  party  was  served  with  a  copy  of  a 
OfpwM,  and  in  a  quarter  of  an  hour  afterward  demanded  to  see  tne  original,  which  was  refused 
by  the  officer,  it  was  held,  that,  as  the  sight  of  the  original  was  demanded,  and  that  demand  was 
not  complied  with,  the  service  was  irregular.  An  admission  by  the  tenant  in  possession,  that 
he  has  received  the  declaration  in  ejectment,  before  the  essoign  da^,  is  sufficient  proof  of  ser- 
vice, though  it  was  in  fact  not  served  personally  on  him  or  his  wife.  Bo9  dem.  Haaibnok  v. 
Dh,  14  £a.  441. 


HAYTHORN  and  another  v.  LAWSON.    Dec.  19. 

In  a  joint  action  for  a  libel  by  two  partners,  damages  cannot  be  given  for  an^  injury  to  their 

Cnvate  feelings,  but  only  for  such  injury  as  they  may  have  sustained  in  their  joint  trade  or 
usincss. 

Acnoir  for  a  Ubel  on  the  plaintifls  as  bankers,  and  copartners  at  Bristol. 

Wiide^  Serjt.,  for  the  defendants,  in  allusion  to  some  remarks  made  by 
Thdihf^  Serjt.,  observed.  No  damages  can  be  given  for  any  injury  to  the 
private  feelings  of  the  two  plaintiffs.  The  joint  action  is  only  maintainable  for 
injury  to  that  in  which  the  plaintifls  have  a  joint  interest. 

Gasslee,  J.  In  an  action  for  false  imprisonment  brought  by  two  persons 
*1071  J^'^^^y^  '^  ^^  he\Af  that  the  ^'action  would  lie  for  money  which  they 
-■  had  jointly  paid  in  order  to  procure  their  enlargement ;  but  that  damages 
could  not  be  given  for  the  particular  injury  and  inconvenience  which  they  had 
personally  suffered  in  their  individual  capacity.  And  the  principle  on  which 
that  case  was  decided,  is  applicable  to  the  circumstances  of  this.  The  plain* 
tifls,  therefore,  can  only  recover  damages  for  the  injury  which  they  have  sus- 
tained in  their  joint  trade  as  bankers. 

Verdict  for  the  plaintiffs,  for  nominal  damages. 

Tadd^f  and  Meretrether^  Serjts.,  and  George^  for  the  plaintifis. 

WUde^  Serjt.,  and  IHaU^  for  the  defendant. 

[Attornies— P/ii/;pof  ^  5.,  and  HaU.] 

See  the  note  to  the  case  of  GM$tem  v.  JFott ,  Vol.  8,  p.  253,  of  these  Reports,  and  the  cases 
there  u  en  tioned. 
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BEFORE  MR.  JT7STICE  PARK. 


MOTT  V.  MILL8  et  at.    Dec.  n. 

SmMtt  that  rnider  tiie  proTifioiw  of  the  new  benkrnpt  eet,  6  Geo.  4,  c.  16,  e.  59,  •  bMilmipi  m 
cnetodjr,  by  insiBtiag  on  hie  dteeharfe,  |irevk>iu  to  proof  of  a  debt,  doee  not  eaCop  kimieif 
from  diepaiing  the  validity  of  the  commiauon  egainat  him. 

TsovBR  for  deeds,  &c.  brought  by  a  bankrupt  against  his  aaaigneesv  to  try 
the  validity  oC  his  commiasioo.     The  cooveraioa  waa  admitted. 

Bosanquet^  Serjt.,  for  the  defendants.  The  phiintiflr  ta  not  in  a  aitiiatioo  la 
take  any  objection  to  the  validity  of  hia  commiasion,  because  be  baa  appeared 
to  it ;  and  when  certain  crediton,  by  whom  he  waa  detained  in  cuatody,  caneto 
prove  their  debts,  he  applied  for  and  obtained  his  discharge  out  of  ctiatody.  h 
the  case  of  Goldie  *y,  Gunston  dc  others  (a),  which  was  an  action  aimi-  rtioa 
iar  to  the  present,  Lord  EUenborough  says,  '*  I  think  the  plaintiff,  having  *- 
taken  the  benefit  of  the  commission  in  procuring  his  discharge  under  it,  is  pre- 
cluded from  contesting  its  validity  in  a  Court  of  law"  (6).  And  in  the  case  oT 
WaUon  V.  Wace(c)y  Lord  Dsnterden^  at  Nisi  Prius,  took  the  same  course 
which  was  taken  by  Lord  EUenborough^  and  nonsuited  the  plaintiff;  and,  oa 
application  to  the  Court  of  King*s  Bench,  the  nonsuit  was  confirmed.  In  the 
present  C4ise,  application  was  made  to  the  Commissioners  and  not  to  the  Court 
of  King*a  Bench ;  but  that,  I  submit,  doea  not  make  any  dif&renoe.  The  new 
bankrupt  act  allows  that  to  be  done  by  the  Commissioners,  whicli  was  previousljr 
done  by  summons  before  a  judge.  The  Commissioners  would  have  expunged 
the  debt,  if  the  authority  had  not  been  given  for  the  discharge,  and  accordingly 
it  was  given.  The  right  is  precisely  the  same  under  tlie  new  act,  as  under  tbe 
act  of  the  49th  of  Geo.  3.  It  is  not  necessary  that  the  bankrupt  should  daim 
the  benefit  of  a  certificate ;  but  it  is  enough  if  he  claims  the  benefit  of  his  dis- 
charge. The  principle  I  take  to  be  this  :  If  you  say  that  the  proceeding  against 
you  is  wrong,  then  you  must  remain  in  custody ;  but  if  you  take  the  benefit  of 
a  discharge  under  that  proceeding,  then  it  must  be  considered  as  an  admission 
that  the  proceeding  is  right. 

The  learned  Serjeant  then  proved,  by  the  books  kept  by  the  clerk  of  the 
papers  at  the  Kiog^s  Bench  prison,  that  the  plaintiff  was  in  custody  at  the  stiit 
of  a  person  named  Wood,  in  the  month  of  January,  1827,  and  that  *he  reigg 
was  discharged  as  to  that  action  on  the  25th  July,  1827.  He  then  '- 
called  the  attorney  to  the  commission,  who  stated  that  he  was  at  Guildhall  at 
the  meeting  for  the  choice  of  assignees,  on  the  20th  of  July  ;  that  the  plaiotiflf 
was  there ;  and  on  Wood^s  applying  to  prove  his  debt^  the  plaintiff  said,  **  Mr. 
Wood,  you  must  give  me  my  discharge  before  yon  prove  your  debc**  Tbe 
plaintiff  also  complained  that  two  creditors,  named  Frances  and  White,  had  pre- 
viously proved,  without  giving  him  a  discharge,  and  the  Commissioners  directed 
the  witness  to  expunge  the  debt,  if  the  discharge  was  not  given.  It  appeared 
that  the  plaintiff  told  the  Commiasioners  that  it  was  his  intention  to  dispute  tbe 
commi^^sion,  on  the  ground  that  he  was  not  a  trader. 

Taddy^  Serjt.,  for  the  plaintiff.    This  does  not  prejudice  the  plaintiff,  nor 

(o)  4  Cnmp.  381. 

Jh)  Hi*  Lordship  added—-"  I  conceive  he  may  atill  apply  to  the  Great  8eal  to  have  it  foptf' 
led  :  but  T  cannot  hear  him  ray  that  he  hai*  not  been  lawfully  adjudged  a  bankmpt,  aftff  be 
has  declared  that  be  was  ao  lawfully  adjudged,  and  on  that  ground  obtained  hia  diacharge  fioK 
aeveral  artiona  brought  againat  him.    The  mere  aurrender  to  the  commiaaion,  I  think,  wooU 
not  be  enonirh/'  &c. 
(c)  5  B.  dD  C.  153,  reported  al«> in  7  D.  dt  R.  633,  and  Vol.  2of  these  Reports,  p.  171. 
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prevent  his  bringing  this  action.  The  new  bankrupt  act  differs  from  the  old, 
as  to  the  discharge  out  of  custody.  Under  the  old  acts  the  bankrupt  wns  to 
make  his  election,  and  if  he  applied  to  be  discharged,  he  was  asking  for  a  benefit 
sad  &vour  under  the  commission ;  but  the  new  statute  makes  the  discharge  a 
condition  precedent  to  the  proof  of  the  debt.  The  act  of  Parliament  says  (a), 
%^kMn  that  no  creditor,  who  has  brought  any  ^action  against  a  bankrupt,  shall 
•'  prove  a  debt  under  his  commission,  without  relinquishing  his  action ;  and 
in  case  the  bankrupt  shall  be  in  custody  at  the  suit  of  such  creditor,  he  shall  not 
prove  without  giving  a  sufficient  authority  in  writing  for  his  discharge.  The 
bankrupt  in  this  case,  therefore,  merely  reminded  the  Commissioners  of  what 
ought  to  be  done  under  the  act  of  Parliament.  He  requires  no  favour ;  hut 
merely  refers  to  the  provisions  of  the  act«  The  cases  cited  went  upon  the 
ground,  that  a  man  should  not  be  allowed  to  do  an  inconsistent  act.  This  is 
not  an  inconsistent  act,  any  more  than  the  act  of  surrendering  is.  Under  the 
old  acts,  the  discharge  is  to  be  applied  for  by  the  bankrupt ;  under  the  new,  it 
is  a  thing  that  must  be  done  by  the  creditor,  as  a  qualification  for  proving  his 
debt. 

Wilde f  Serjt.,  on  the  same  side.  If  your  Lordship  adverts  to  the  form  of  the 
surrender,  it  is  much  stronger  than  the  present  act  relied  on. 

Pabk,  J.  The  answer  to  that  is,  that  it  has  been  held  that  the  surrendering 
is  not  a  bar. 

«n0l«  WUde^  Serjt.  The  use  I  make  of  it  is  this :  Both  the  ^surrender  and 
'•  die  discharge  are  acts  done  in  the  regular  prosecution  of  the  commission ; 
and  upon  the  same  principle  they  are  both  equally  inconclusive.  The  argument 
is  strongest  as  to  the  discharge,  because  it  is  in  favour  of  liberty.  This  is  a 
queBtk»  of  quo  ammo.  A  iMinknipt  has  two  months  in  which  to  dispute  his 
commission.  Is  he  bound  to  wait  till  the  end  of  that  time?  The  plaintiff  peti- 
tioned, and,  as  far  as  intention  goes,  hb  petitioning  was  notice  that  he  did  not 
acquiesce  in  the  validity  of  the  commission. 

Park,  J.  I  have  considerable  doubt  upon  this  subject.  All  the  cases  cited 
were  befbre  the  present  act.  I  wish  not  to  decide  this  question  at  Nisi  Prius; 
but  I  will  give  my  brother  Bosanquet  leave  to  move  to  enter  a  nonsuit. 

Boionquet^  Seijt.  The  ground  of  the  argument  on  the  other  side  is,  that  the 
bankrupt,  in  the  fbrmer  cases,  came  to  receive  a  benefit,  and  that  in  this  case  it 
is  not  so.  But  in  this  respect  the  old  acts  and  the  present  are  precisely  the  same ; 
fer  the  creditor,  if  he  proves,  is  to  relinquish  his  action. 

Pakk,  J.  Suppose  the  solicitor  to  the  commission  had  known  the  fact,  and 
bad  said  to  the  Commissioners,  ^  this  man  is  in  custody,^  would  not  the  Com* 
miasioners  themselves  have  said  to  the  creditor,  you  must  discharge  the  man 
before  you  can  prove  your  debt ;  but  it  is  too  delicate  for  me  to  take  upon  myseTf 

(•)  6  Ge0.  4,  e.  16,  s.  59.  This  seetiDn  siiacts  **  That  no  creditor,  who  has  brought  any 
•ctiM»  or  iiMtHtttted  eny  suit  staiiMt  any  bankrupt,  io  reflpect  of  a  demand  prior  to  the  bank- 
ruptcy, or  which  might  have  been  proved  as  a  debt  under  the  comminion,  against  such  bank- 
rapt,  stlall  prove  a  debt  under  such  commission,  or  have  any  claim  entered  upon  the  proceedings 
oMer  sach  oommission,  without  relinquishing  svoh  action  or  suit ;  and  in  case  such  bankrupt 
ihaU  be  in  prison  or  custody  at  the  suit  of  or  detained  by  such  creditor,  he  shall  not  prove  or 
claim  as  aforesaid,  without  giving  a  sufficient  authority  in  writing  for  the  discharge  of  such 
bimkrmit ;  and  the  proving  or  claiming  a  debt  under  a. commission  b^  eny  creditor,  shall  be 
deemed  an  election  by  such  creditor  to  take  the  benefit  of  such  commission,  with  respect  to  the 
debt  so  proved  or  daimed :  Provided  that  such  creditor  shall  not  be  liable  to  the  ps3rment  to 
•Bch  bankrupt  or  his  assignees,  of  the  costs  of  such  action  or  suit  so  relinquished  by  him  ;  and 
that  where  any  such  credttor  shall  have  broui^t  any  action  or  suit  against  such  bankrupt, 
ieiatlv  with  any  other  peiaon  or  persons,  his  relinquishing  soek  action  or  suit  against  the  bank- 
rupt ahall  not  affect  such  action  or  suit  against  such  other  person  or  |>eroons :  Provided  also, 
that  any  creditor  who  shall  have  so  elected  to  prove  or  claim  as  aforesaid,  if  the  commission  be 
afterwards  superseded,  may  proceed  in  the  acik>n  as  if  he  had  not  so  elected,  and  in  bailable 
eeikma  shall  be  at  Kberty  to  arrest  the  defendant  d»  laseo,  if  he  has  not  put  in  bail  below,  or 
perfeefed  bait  above,  or  if  the  defendmt  has  put  in  or  perfected  each  bail,  to  have  recourse 
a^Nnst  each  bail,  1»y  vequiring  the  liail  Iwlow  to  pat  in  and  perfbct  bail  above  within  tlie  fhsl 
eight  daya  in  Term,  alter  notiee  m  4ie  London  Oaaatto  of  the  aupereeding  such  eonn~'~'~ 
sad  by  saiDg  the  baQ  ttpenifaeir  fwngaisaDee«  if  the  eoadkion  thwaof  isbsaken.'* 
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the  proper  construction  of  the  act  of  Parliament  upon  this  point.    You  ahall 
have  leave  to  move  to  enter  a  nonsuit. 

The  case  then  proceeded,  and  when  it  was  going  to  the  Jury,  upon  the  ques- 
tion of  whether  he  liad  been  proved  to  be  a  trader,  the  plaintiff  elected  to  be 

J^onsuited  (a.) 
*  Ihddy  and  WiUej  Serjts.,  and  HiU^  for  the  plaintiff.  r^*908 

BosanquH  and  Aruirews^  Seijts.,  for  the  defendants.  ^ 

[Aitornk^'^Robinsomy  and  Palmer  ^  France.] 

(a)  In  oonaequence  of  this,  it  boeame  nnneceMary  to  moTo  the  Court  upon  the  point  reeerved . 
but  as  the  present  is  the  first  occasion  on  which  ihe  question  has  been  raised,  the  inclination  of 
the  learned  Judge's  opinion  appears  to  us  of  importance,  and  therefore  we  baTe  thoogfat  it  rigki 
10  inaert  the  caae,  though  it  it  la  not  to  be  considered  as  an  ezpresa  dteUion  on  the  sabjoet. 


BATTY  et  a1.  v.  M^CUNDIE,  BALDEY,  et  al.    Jan.  17. 

If  one  of  several  partnera  be  concerned  in  preparing  the  prospectus  of  a  projected  newyapsr, 
which  prospectus  statea,  that  he  and  othera  will  act  as  treasurers  and  managers,  and  also  tbst 
the  subscribers  are  not  lo  be  (lartners,  nor  to  be  answerable  for  more  than  their  subscriptioD : 
and  be  also  aware,  that  a  particular  individual  is  to  bo  sole  nominal  proprietor ;  the  frm  of 
which  such  partner  is  a  member  (although  he  has  not  taken  anv  share  in  the  paper),  cannot 
sue  the  subscribers  who  have  taken  aharea,  for  the  price  of  goods  furnished  for  the  paper. 

Assumpsit  for  goods  sold  and  delivered.  The  plaintiffs  were  stationers;  and 
the  action  was  brought  for  the  price  of  stamps  and  paper,  furnished  for  a  news- 
paper, called  Tlie  London  Free  Press.  It  appeared  that  all  the  defendants  bad 
taken  shares  in  the  paper;  but  that  they  had  so  done  in  consequence  of  a  pros- 
pectus, which  Col.  Jones,  one  of  the  plaintifis,  was  concerned  in  prepariog;  and 
which  stated,  that  the  subscribers  were  not  to  be  partners,  and  were  not  to  be 
Jiable  for  more  than  their  subscription.  At  the  bottom  of  the  prospectus  was 
the  following  note,  "  Col.  Jones,  of  No.  7,  Upper  Gloucester  Street,  Dorset 
Square,  and  two  other  gentlemen,  will  act  as  treasurers  and  managers."  CoL 
Jones  had  not  taken  any  shares.  A  person  named  Low  was  stated  to  be  entered 
at  the  Stamp  Office,  as  sole  proprietor  of  the  paper ;  and,  to  prove  this,  a  certi* 
fied  copy  of  the  affidavit,  made  in  pursuance  of  the  statute  38  Geo.  3,  c.  78  (a), 
was  offered  in  evidence. 

*Russell,  Serjt.,  objected,  that  the  certified  copy  was  not  admissible,  cmm 
it  being  only  made  evidence  by  the  statute  against  the  party  signing  ^ 
and  swearing  the  affidavit,  and  the  persons  mentioned  as  proprietors  in  it  (b). 

Park,  J.  I  am  inclined  to  admit  this  affidavit ;  I  do  not  go  on  the  act  of 
Parliament,  though  I  am  not  sure  that  the  words  are  not  sufficiently  com- 
prehensive,  if  it  were  necessary  to  rely  on  them.  The  ground  on  which  I 
decide  is,  that  it  is  quite  clear  that  Col.  Jones  must  have  known,  as  a  person 
connected  with  the  management  of  a  newspaper  (for  every  man  must  be  supposed 
to  know  the  law  on  the  subject  of  his  particular  occupation),  that  it  was  abso- 
lutely necessary  to  have  this  affidavit  made  before  the  paper  could  be  published ; 
and  it  seems  that,  in  point  of  &ct,  it  was  made  the  day  before  the  first  publica- 
tion of  the  paper. 

(e)  Bf  this  act,  it  is  declared  to  be  illegal  for  any  person  to  print  or  publish  a  new^Mper, 
until  an  affidavit  or  affirmation,  signed  by  the  party  making  it,  specifying  the  names,  Ac,  of 
e^ry  oerson  intended  to  be  printer  or  publisher,  as  well  as  of  the  proprietors,  &c.,  shsU  bsif 

#J  o  «    "S^  *®.*"*  Commissioners  of  Stamps,  or  some  officer  appomted  by  them. 

(6)8.9,    See  alao  aect.  14,  aa  to  the  mode  of  proving  the  certificate. 
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It  was  (iroved  that  Col.  Jones,  and  the  other  gentlemen  referred  to  in  the 
note  to  the  prospectus,  did  actually  support  the  paper  according  to  their  under* 
taking ;  that  before  Low  had  been  appointed  as  nominal  proprietor,  it  had  been 
proposed  that  a  person  named  Miller  should  take  a  variety  of  shares  for  persons 
whose  names  were  not  to  appear;  that,  under  this  first  arrangement,  Col.  Jones 
was  to  have  taken  shares,  and  that  he  knew  that  Low  was  to  be  the  sole  nomi* 
nal  proprietor. 

Wiitk,^  Serjt.,  for  the  defendant  Baldey,  submitted,  that  as  he  and  the  rest  of 
the  parties  concerned  in  supporting  the  paper  could  not  have  recovered  any  of 
the  profits  of  it,  after  holding  out  Low  to  the  world  as  the  sole  proprietor,  so 
neither  were  they  liable  to  answer  generally  for  the  paper;  and  that  Col.  Jones, 
knowing  that  this  was  the  case,  was  bound  by  the  arrangement,  and  was  not 
in  a  situation  to  sue. 

toAj-i  Spankie^  Serjt.,  for  the  other  defendants.  It  will  be  a  ^question  in 
•■  this  ease,  whether  Low  was  not  to  be  a  trustee  for  all  the  unnamed  pro- 
prietors (Col.  Jones  among  the  rest),  as  Miller  was  to  have  been  under  the 
arrangement  previously  proposed.  Col.  Jones,  by  the  prospectus,  has  invited 
and  induced  these  defendants  to  take  shares,  on  the  understanding  that  they 
were  not  to  be  responsible ;  and,  under  these  circumstances,  he  cannot  maintain 
this  action  against  them. 

Park,  J.  (in  summing  up),  said,  the  question  is,  whether  Col.  Jones,  having 
a  knowledge  of  all  the  circumstances,  can  maintain  the  action ;  for  it  is  clear 
that  his  knowledge  is  the  knowledge  of  all  the  plaintifis.  There  is  no  doubt 
that  the  defendants  were  proprietors ;  but  that  will  not  make  them  partners. 
The  question  is,  whether  Col.  Jones  did  not  know  that  these  persons,  though 
called  proprietors,  were  not  to  be  deemed  partners,  and  whether  he  did  not  give 
tbero  an  assurance  that  they  would  not  be  liable  for  more  than  their  subscrip- 
tions. The  prospectus  states,  that  the  subscribers  are  not  to  be  partners ;  and 
it  is  proved,  that  he  knew  of  that  prospectus,  and  acted  as  treasurer  under  it. 
How  can  he,  afler  this,  say  that  the  defendants  are  liable  ?  The  question  for 
your  consideration  is,  whether  Col.  Jones  does  not  accede  to  the  proposition, 
that  the  defendants  are  not  liable,  and  undertake  that  he  will  not  look  to  them 
as  responsible.  If  you  believe  the  evidence,  in  the  view  that  I  have  taken  of  it, 
I  tell  you,  that,  in  point  of  law,  the  plaintiffs  are  not  entitled  to  recover. 

Verdict  for  the  defendants  (a), 
tanaei      ^RusstU^  Seijt.,  and  Patteson^  for  the  plaintifis. 
-I       Wilde  and  Jones^  Serjts.,  for  the  defendant,  Baldey. 

Spankie^  Serjt.,  and  Busby,  for  the  other  defendants. 

[Attomies— Pardon,  and  Dobie^ — Elkins  j-  SanJ] 

(fl)  In  the  oouree  of  the  canoe,  Park,  J.,  inquired  of  Mr.  Knapp,  the  Associate,  if  the  defend 
•ntt  appeared  by  dilTerent  attortiiea.    Mr.  Knapo  replied,  that  there  were  separate  attomies« 
nd  alto  separate  issaes.    His  Lordship  intimatea,  that,  notwithstanding  the  separate  issues, 
if  the  defendants  had  appealed  by  one  •llomcy,  he  should  not  have  attflcred  more  than  one 
couoael  to  address  the  Jury  for  them. 
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BEFORE  MR.  JUSTICE  BURROUGH. 


GREGORY  9.  HARHAN  and  another.    Jan.  — « 

Where  an  eeeeant  of  the  rendueiy  eeiate  of  a  teatalor  haa  been  made  oat  by  the  exeenteia, 
and  aiffned  by  the  parties  interested,  under  which  account  all  of  them  have  been  paid  except 
one,  such  one  may  recover  bis  proportion,  with  iniereat,  in  aMva^tt,  against  the  eiwcatora. 

AssvxpfliT. — The  declaration  contained  a  special  count,  the  niiual  mauej 
counts,  an  account  stated,  and  a  count  ibr  interest.  The  plaintrflT  was  one  ik 
the  residuary  legatees,  under  the  will  of  a  penoe  named  Patrick,  and  the 
defendants  were  executors  of  that  will,  and  the  action  was  brought  to  recover  a 
sum  of  3310/.,  with  interest,  which  the  piaintiflT  claimed  under  the  will.  Ao 
account  of  the  residue  had  been  sigtied  hy  all  the  parties  mterested.  The  lait 
Item  in  the  accotmt  was  of  the  date  of  the  3d  of  March,  1821,  and  it  appeared 
that,  in  the  same  month,  a  commission  of  bankrupt  was  issued  against  the 
plaintiff,  which  commission,  however,  was  finally  superseded  on  the  15th  of 
August,  1827.    The  other  l^tees  had  been  paid  their  proportions  of  the  residoe^ 

Taddy^  Serjt.,  for  the  defendants,  submitted  that  the  action  was  not  main- 
tainable. The  account  is  an  account  of  the  residue  rendered  to  the  parties, 
who  are  residuary  legatees,  and  money  had  and  received  cannot  be  maintained 
in  such  a  case.  In  Deekes  ^  Wife  v.  StruU  (a),  Liord  Kenyan  says,  **  I  beJieve 
that  no  action,  till  lately  (except  one  in  the  time  of  the  Commonweahh),  for  a 
legacy,  has  been  supported  in  a  Court  of  law.  The  arguments  which  have  of 
late  years  been  advanced  in  support  of  this  action,  are  founded  on  the  supposed 
justice  of  *the  case,  and  the  convenience  of  the  parties;  but  when  it  is  renAg 
considered  in  what  manner  a  Court  of  equity  interposes  in  suits  for  ^ 
legacies,  in  taking  care  that  provision  is  made  for  the  different  parties  entitled, 
and  what  inconvenience,  and  even  ruin,  to  private  families,  would  have  ensued 
from  determining  that  an  action  can  be  brought  in  a  Court  of  law  for  a  legacy, 
I  think  that  those  who  have  wished  to  support  the  action  in  a  common  law 
Court,  would  hesitate  before  they  came  to  the  conclusion  that  the  action  can  be 
maintained,"  dec. 

BuBBouoH,  J.     I  will  reserve  the  point. 

Taddy^  Serjt.,  then  put  in  two  notices,  which  had  been  sent  to  the  defendants. 
The  first  was  dated  2tst  August,  1827,  from  Messrs.  Bicknefl  &  Roberts,  stating 
their  intention  to  issue  another  commission  against  the  plaintiff,  and  requiriag 
them  to  hold  the  money  till  the  rights  of  the  assignees  should  be  ascertained. 
The  second  notice  was  from  the  same  parties,  aud  was  dated  the  3d  September, 
1827.  It  stated  that  the  plaintiff  had  b(Ben  arrested  at  the  suit  of  Messrs.  Parker 
de  Walsh,  and  cautioned  the  defendants  against  paying  the  plaintiff  while  he 
was  in  custody,  as  he  might  commit  an  act  of  bankruptcy,. 

It  was  then  proved  that  the  defendants  had  been  Exchequer-bill  brokers,  who 
had  retired  from  business  about  six  or  seven  years,  and  that  they  had  retained 
the  money  in  their  own  hands. 

Taddy^  Serjt.,  then  submitted,  that  interest  could  not  be  recovered. 

BuBROuoH,  J.  (in  summing  up),  said — ^There  is  no  doubt  but  that  the  action 
will  lie.     There  has  been  an  account  signed,  and  the  other  legatees  have  been 

Eaid ;  and  it  is  no  longer  a(\er  this  to  be  deemed  a  part  of  the  residuary  estate, 
ut  as  so  much  money  for  the  plaintiff  *in  the  hands  of  the  defendants,  r^nffi 
I  remember  the  case  cited ;  but  the  facts  of  this  case  go  beyond  it.  '- 

(a)  5  T.  R.  690. 
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With  respect  to  interest,  I  think,  on  these  facts,  that  it  is  quite  clear  that  interest 
ought  to  be  paid ;  but  the  rate  of  payment  is  a  matter  for  your  consideration. 
It  seems  that  the  defendants  mixed  the  money  with  their  own,  and  you  will  say 
what,  in  the  common  course  of  business,  they  were  likely  to  make  of  it. 

Verdict  for  the  plaintiff,  (or  the  principal  sum,  and  interest  at 
5  per  cetit.^  subject,  &c. 
Wilde,  Seijt.,  and  R.  V,  Richards^  for  the  plaintiff. 
Taddy,  Seijt.,  and  Qnnyn,  for  the  defendants. 

[Attornies— FanjaiM&m,  and  FuUer  ^  5.] 


In  the  ensuing  Hilary  Term,  Taddy,  Seijt.,  moved,  pursuant  to  the  leave 
given  at  the  trial ;  but  the  Court 

Refused  a  rule. 


See  the  caws  of  J}am»  ▼.  Wright,  1  Vaat.  190;  SmiA  ▼.  Mm,  Cio.  Jac  857 ;  and  Atkmt 

T.  ma,  Cowp.  286. 


4*- 


PROMOTIONS. 


In  Trinity  vacation,  1827,  Sir  Anthony  Habt,  Vice  Chancellor,  was 
appointed  Lord  Chancellor  of  Ireland,  vice  Lord  Manners  resigned ;  and  Lan- 
cuoT  Shadwbll,  Esq.,  one  of  his  Majesty's  counsel  learned  in  the  law,  was 
tppointed  Vice  Chancellor,  vice  Sir  Anthony  Habt. 

In  Hilary  Term,  1828,  Sir  C  Wetkerell,  Knt.,  was  re>appointed  his  Majesty'i 
^Uorney-General,  vice  Sir  J.  Scarlett^  Knt.,  resigned. 


Vol.  XI  v.— 67  2Y 


t)XFORD  SUMMER  QRCUIl       C^ 

1827. 


BEFORE  MR.  JUSTICE  LITTLEDALE  AND  MR.  BARON  rA:;GiU> 


STAFFORD  ASSIZES. 

BEFORE  MR.  JUSTICE  LITTLEDALE. 


ATTWOOD  V.  SMALL  et   al.    Aug.  9. 

An  affreement  contained  by  itself  lets  thon  1080  words,  but  there  was  in  it  a  atipnlation,  ihm 
a  crauae  in  a  previous  agreement,  which  waa  dulv  stamped,  should  be  taken  as  part  of  ths 
new  agreement :  Held,  that,  although  with  the  ciauae  referred  to,  there  would  be  more  than 
1060  words,  a  H.  atamp  waa  proper,  as  that  clause  ought  not  to  be  reckoned. 

AssuacpsiT  for  interest  due  on  a  sum  of  money  agreed  to  be  paid  under  three 
wrirten  agreements  entered  into  by  the  plaintiff,  with  the  defendants  for  the  sale 
of  certain  mines,  6bc. 

Ti  e  first  agreement  was  put  in,  and  to  that  there  was  no  objection. 

The  second  agreement  varied  the  terms  of  the  first,  and  bore  a  1/.  l&f. 
stamp.     This  was  also  read. 

The  third  agreement  varied  the  terms  of  the  second,  and  contained  a  sdpoii- 
tion,  that  one  of  the  clauses  in  the  second  agreement  relative  to  referring  di» 
putes  to  arbitration,  should  extend  to  the  third  agreement,  in  the  same  maooer 
as  if  such  or  the  like  clause  had  been  inserted  in  that  agreement. 

The  third  agreement  bore  a  1/.  stamp. 

Campbell^  Ludlow^  Serjt.,  and  R.  V,  Richards^  for  the  defendants,  objected, 
that  the  third  agreement  could  not  be  read,  as  it  contained  more  than  1080 
words,  and  therefore  ought  to  have  borne  a  I/.  155.  stamp.  They  admitted, 
^agreement  by  itself^  contoined  a  less  number  of  words  than  1080;  but  rtong 
as  the  clause  of  the  second  agreement  relative  to  arbitrations  was  re-  ^ 
(erred  to  in  the  third  agreement,  and  thereby  made  part  of  it,  the  words  of  that 
clause  ought  to  be  counted  as  part  of  the  third  agreement,  which  would  make 
up  a  greater  number  than  1080. 

LiTTLEDALB,  J.  I  think  that  the  1/.  stamp  is  proper.  It  is  admitted,  that 
the  third  agreement,  taken  by  itself,  is  properly  stamped,  and  that  that  refers  to 
another  agreement;  and  I  am  of  opinion,  that  clauses  of  other  agreements,  which 
are  referred  to  as  this  is,  do  not  come  within  the  words  of  the  stamp  aet, 
«<  every  schedule,  receipt,  or  other  matter  put  or  indorsed  thereon,  or  annexed 
thereto  (a). 

Verdict  for  the  plaintiff— Damages,  16,230il 

Scarlett^  A.  G.,  Jervis^  Russell^  Serjt.,  andWhateley  for  the  plaintiff*. 

OampbeU^  Ludlow^  Serjt.,  and  R,  V.  Richards^  for  the  defendants. 

[Attomies — Simcox,  and  Martineau  ^  M.  > 

(e)  The  words  of  the  stamp  act,  ii  Geo.  *,  c  184,  imposing  a  duty  on  agreements,  will  bt 
found,  afile,  p.  26. 

(530) 
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COURT  OF  KING'S  BENCH. 

XEFORE  LORD  TENTERDEN,  C.  J..  BATLET,  ROLEOTD,  AND 

LriTLEDALE,  J& 

In  Buie.    Nh».  8. 

Campbell  now  moved  lor  a  rule  niH  for  a  new  trial,  on  tlia  gronnd  that  the 
third  agreement  required  a  stamp  of  1^  Ifis.,  as,  by  being  referred  to,  the  arbi* 
tration  danse,  contained  in  the  second  agreement,  must  be  taken  to  be  part  oTit^ 
the  same  as  if  it  had  been  repeated  vcr£am  in  the  third  agreement. 
«2i  A-i  *^Lord  Tnirrssnnif,  C.  J.  I  suppose  that  there  was  a  proper  stamp 
^  on  the  second  agreement. 

Campbell.  Yes,  my  Lord ;  but  I  do  not  resort  to  the  words  of  thestpunp  act 
respecting  schedules  indorsed  or  annexed ;  but  submit,  that  the  referring  to  this 
clause  is  the  same  in  legal  effect  as  repeating  it  in  the  agreement ;  and  that,  if 
there  had  been  an  award  made  on  any  thing  respecting  this  third  agreement,  and 
that  award  had  not  been  performed,  the  pleader,  in  drawing  a  declaration  for  such 
noD-perfbrmance,  must  have  gone  upon  this  clause  so  referred  to,  as  if  it  had 
been  a  port  of  the  third  agreement ;  and  as  a  clause  so  referred  to  is  as  ope*«tive 
as  if  it  were  contained  in  the  agreement,  it  ought  to  be  stamped  accordingly; 
snd  if  that  were  not  so,  parties  might,  in  a  dozen  words,  agree  according  to  the 
terms  stated  in  such  and  auch  pages  of  some  printed  book  on  conveyancing, 
which  would  be  a  complete  fraua  on  the  revenue. 

Lord  Tbntsbden,  C.  J.  I  have  no  doubt  about  this  case.  Whether  the 
duties  may  be  evaded  I  do  not  know.  I  must  take  the  law  as  it  is.  Now,  the 
legislature  has  put  a  duty  on  the  number  of  words  contained  in  the  instrument 
itself,  or  in  a  schedule  indorsed  thereon,  or  annexed  thereto :  now  this  is  neither 
one  nor  the  other;  and  therefore  the  1/.  stamp  is  sufficient 

The  rest  of  the  Court  concurred. 

Rule  refused. 


•211]  "BEFORE  MR«  BARON  VAUGBAN. 


RBX  V.  JOSEPH  MARTIN.    Aug.  6. 

A  p«t]f,  eMMiof  ths  death  ef  a  cbild,  by  giving  it  •piritaous  ttquM,  la  a  qasatity  qaite  uafit 

for  its  tendw  «ga,  is  guilty  of  manakughtsr. 

Mahslauobteb. — ^The  indictment  charged  the  prisoner  with  givina  a 
(piartern  of  gin  to  Joseph  Sweet,  a  child  of  tender  age,  to  wit,  of  the  age  of  lour 
years,  which  caused  his  death.  The  indictment  averred  the  quantity  of  gin  to 
be  eaoesaive  for  a  child  of  that  age.  It  appears  that  the  father  of  the  deceased 
kept  a  public-house  at  Wolverhampton,  and  that  the  prisoner  went  there  tp 
drink,  and  having  ordered  a  quartern  of  gin,  he  asked  the  child  if  he  would  have 
a  drop ;  and  that,  on  his  putting  the^  glass  to  the  child's  mouth,  with  his 
left  hand,  as  he  held  the  child  with  his  right,  the  child  twisted  the  glass  oui 
of  his  hand,  and  immediately  swallowed  nearly  the  whole  of  the  quartern  of  gin. 
which  caused  his  death  a  few  hours  after. 
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Vauouan,  B.  As  it  appears  clearly  that  the  drinking  of  the  gtn  in  this 
quantity  was  the  act  of  the  child,  the  prisoner  must  be  acquitted;  but  if  it  had 
appeared  that  the  prisoner  had  willingly  given  a  child  of  this  tender  age  a 
quartern  of  gin,  out  of  a  sort  of  brutal  fun,  and  had  thereby  caused  its  death,  I 
should  most  decidedly  have  held  that  to  be  manslaughter,  because  I  have  no 
doubt  that  the  causing  the  death  of  a  child  by  giving  it  spirituous  liquors,  in  a 
quantity  quite  unfit  for  its  tender  age,  amounts,  in  point  of  law,  to  that  oflfence. 

Verdict— Not  Guilty. 
'    Oorbetf  for  the  prosecution. 

Mr.  Juttioe  Fatter  laji  down  (Discourte  on  Homicide,  261)  that  "  if  an  action,  nnlawfol  ia 
itaelf,  be  done  deliberate! v,  and  with  ^intention  of  miachief  or  great  bodily  hann  to  par-  ^014 
ticulBra,  or  of  miachief  inaiacriroinately,  fall  it  wbara  it  may,  aM  death  enane  i^sainat  or  *- 
beatde  the  original  intention  of  the  party,  it  will  be  murder.  Bat  if  auch  miachievona  ioteatim 
doth  not  appear,  which  ia  matter  of  fact,  and  to  be  collected  firom  circumatances,  and  the  act 
waa  done  needleasly  and  incautioualy,  it  will  be  manalau^ter,  not  accidental  death,  becaaR 
the  act  upon  which  death  enaaed  waa  unlawfiiL" 


shrbwsburt  assizes. 

BEFORE  MR.  BARON  YAUGHAK. 


PRITCHARD  V.  WALKER.    Aug.  13. 

If  the  plaintiff  aubpoena  the  defendant'a  attorney  to  produce  booka,  the  latter  ia  not  entitki  to 
receive  any  thing  from  the  plaintiff  for  ezpenaoa  or  loaa  of  time  in  attending  aa  a  witne«. 

If  a  peraon  ia  named  in  a  turnpike  act,  aa  one  of  the  truateea  of  a  turnpike  road,  and  baa  acted 
aa  auch,  and  been  recognised  aa  a  truatee  by  the  plaintiff,  the  Judge,  at  the  trial  of  a  cause. 
in  which  the  goodneaa  of  bia  title  to  act  ia  not  the  matter  directly  m  iaaue,  will  take  him  to 
be  a  good  truatee,  and  will  not  allow  evidenoe  to  be  given  on  the  part  of  the  plaintiff,  to  abow 
that  Uie  peraon  haa  not  taken  the  oath  preacribed  to  be  taken  by  truateea  of  roada  before  tbej 
act  aa  auch. 

Assumpsit  by  the  plaintiff,  who  had  been  clerk  to  the  trustees  of  the  Shrews* 
bury  and  Wrexham  turnpike  roads,  against  the  defendant  as  one  of  the 
trustees,  to  recover  a  balance  of  salary  due  to  him  as  clerk.  Plea — General 
issue. 

To  show  that  the  plaintiff  acted  as  clerk  to  the  trustees,  the  defendant's 
attorney,  who  had  succeeded  the  plaintiff  as  clerk  of  the  trustees,  was  called  to 
produce  certain  books  of  the  trust,  under  a  subpana  duces  tecum.  The  defend* 
ant's  attorney  asked  for  his  expenses ;  but  the  plaintiff *s  counsel  objected  to 
paying  him  any  thing,  as  he  came  to  the  Assizes  as  the  attorney  of  the  de- 
fendant. 

Vaughan,  B.  I  do  not  think  that  I  ought  to  allow  the  witness  any  tbiog 
under  these  circumstances. 

The  witness  was  examined,  Qnd  he  also  produced  the  books. 

*For  the  defence,  an  order  of  the  trustees  was  produced.     It  was  con-  r^^js 
tained  in  one  of  the  books  put  in  by  the  defendant's  attorney.    This  ^ 
order,  to  be  valid,  ought  to  have  been  signed  by  five  trustees.     It  bore  the  sig- 
natures of  five  individuals,  named  as  trustees  in  the  local  act. 

Campbell^  for  the  plaintiff;  wished  to  show  that  Mr.  Matthews,  one  of  the 
five,  had  no  right  to  act  as  a  trustee,  as  he  had  not  qualified  himself  to  act  bj 
taking  the  oath  prescribed  in  the  62d  section  of  the  general  turnpike  act,  3  Geo. 
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4,  c.  126,  which  enacts,  that  no  person  shall  be  **  qualified,  or  capable  of 
becoming  or  acting  as  a  trustee  or  commissioner,  in  the  execution  of  any  act. 
of  Parliament  (or  making,  repairing,  or  maintaining  any  turnpike  road,''  unless 
he  shall  be  possessed  of  certain  property,  and  unl^s  he  shall,  before  he  shall 
act  as  such  trustee  or  commissioner,  take  and  subscribe  the  oath  there  set  forth. - 

Taunton^  contrii,  relied  on  the  case  of  a  justice  acting  without  having  quali- 
fied, and  contended,  as  Mr.  Matthews  was  one  of  the  trustees  named  in  the  local 
act,  he  was  merely  liable  to  a  penalty  if  he  had  acted  without  taking  the  oath 
of  qualification. 

VAUGBAif ,  B.  (having  looked  at  the  book  produced  by  the  defendant's  attor* 
oey.)  I  6nd  Mr.  Matthews  constantly  acting  as  a  trustee,  and  the  plaintiff- 
treating  him  as  such  all  the  while  he  was  clerk  to  the  trustees.  I  therefore 
think  I  cannot  try  the  goodness  of  his  title  to  act  as  a  trustee,  by  way  of  col- 
lateral issue.  The  turnpike  act  only  says,  that  persons  who  have  not  qualified 
as  trustees  shall  not  be  capable  of  acting ;  but  it  does  not  say  that  their  acts  are 
to  be  void.  Mr.  Matthews  has  acted  as  a  trustee ;  the  plaintiff  himself  has 
acknowledged  him  as  such  ;,and  I  am  of  opinion,  that  I  must  take  him  to  be  a 
good  trustee. 

The  order  was  read. 

Verdict  for  the  plaintiff. 
•2141       ^  Campbell^  Russell^  Serjt.,  and  Justice^  for  the  plaintiff. 
-■       Taunton^  for  the  defendant. 

[Attornie8-*-iVilGftani^  and  MorraUJ] 


ANDERSON  v.  J.  W.  WATSON,  Gent.  One,  &c.   Aug.  13. 

A.  placed  money  in  the  hands  of  his  attorney  to  inveet  lor  htm,  giving  the  tttomeyan  unlimited 
ducretion  to  do  what  was  beet ;  the  attorney  advanced  the  money  to  B.  on  mortgage,  bui 
discoTering  that  the  eecnriiy  was  bad,  the  attorney  sued  out  a  bailable  writ  in  A/s  name 
■gainst  the  borrower  for  the  amount,  without  A.*a  knowledge  :  Held,  that  B.  could  maintain 
no  action  against  the  attorney  for  arresting  him  without  the  authority  of  A.,  if  the  attorney 
tcted  bonAfide,  and  A.  afterwards  approved  of  what  he  had  done. 

Cass. — ^The  declaration  (which  consisted  of  only  one  count)  stated,  that  the 
defendant  had  wrongfully  and  injuriously  sued  out  a  bailable  capias  against  the 
plaintiff,  in  the  name  of  one  Ann  Rowlands,  without  her  authority,  and  that  by 
virtue  of  that  writ  the  plaintiff  was  arrested  and  imprisoned,  and  forced  to  give 
bail,  to  the  damage,  &c.  (The  count  did  not  aver  the  termination  of  the 
suit)  (a).  Tlie  writ,  the  arrest,  and  the  execution  of  the  bail-bond,  were  proved. 
But  the  witness,  who  proved  the  latter,  in  his  cross-examination,  proved  a  con- 
versation between  the  plaintiff  and  the  defendant,  from  which  it  appeared,  that 
a  sum  of  200/.  belonging  to  Mrs.  Rowland,  had  been  lent  to  the  plaintiff  on 
mortgage,  through  the  medium  of  the  defendant,  who  was  her  attorney  ;  and 
that  the  defendant,  having  received  information  that  the  property  mortgaged  by 
the  plnintiff  had  beon  previously  settled  on  the  plaintiff's  wife,  sued  out  a  writ, 
and  arrested  the  plaintiff  fur  the  amount  in  the  name  of  Mrs.  Rowland.  To 
prove  the  want  of  authority,  Mrs.  Rowland  was  called  on  the  part  of  the  plain-' 
tiff;  and  she  stated  that  she  had  placed  the  money  in  the  defendant's  hands,  for 
him  to  invest  for  her,  and  that  she  knew  nothing  of  the  plaintiff,  and  had  never 

(a)  Rprh  an  averment  is  necessary  in  declarations  for  malicious  arrest ;  but  it  seems  that  it  is 
Bot  so  in  a  count  framed  like  the  present. 
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given  the  defendant  any  authority  to  arrest  him,  and  in  tad  knew  notlung  of 
the  arrest  till  after  it  had  happened ;  but,  in  her  cross-ezaininatioo,  she  stated, 
that  *8he  had  put  the  money  into  the  defendant's  haods»  and  that,  if  it  r^iK 
had  been  lost,  she  should  have  looked  to  him  for  it ;  and  ahe  also  stated,  '- 
that  she  left  every  thing  to  the  defendant,  and  he  was  to  do  for  her  as  he  tbougiit 
best ;  and  that,  as  soon  as  she  heard  the  whole  of  the  matter,  ahe  approved  of 
what  he  had  done. 

Yaughan,  B.  I  am  of  opinion^  that,  if  Mrs.  Rowland  placed  her  money  io 
the  attorney's  hands,  confiding  in  him  to  do  what  was  best,  and  putting  an  un- 
limited discretion  in  him,  and  he  acted  honestly  and  tonA  Jide^  supposii^  that 
the  money  would  be  lost,  provided  he  did  not  do  as  he  baa  done,  the  pmem 
action  must  fail. 

NonaoiL 

Ourwoad  and  Bainer^  for  the  plaintiff. 

ThmUon^  Rmueii^  Snit.,  and  Jmtiot^  for  the  defendant. 


[Attomk}»    BmmUttr^  and  In  pef9omJ\ 


MORRIS  V.  DAVIBS,  and  HARRIET,  his  Wife.     Aug.  14. 

Every  child  born  in  wedlock,  the  husband  and  wife  being  in  England,  and  not  aeparated  bf 
any  sentence  of  divorce,  is  presumed  to  be  legitimate ;  but  this  presumption  may  be  repeUeo, 
by  proof  of  surh  facts  as  satisfy  the  Jury  that  «•  sexual  intercourse  took  place  between  the 
husband  and  wife,  at  a  time  when  the  husband  could,  by  poasibility,  be  the  frtherof  the 
child ;  and  the  Jury,  befi>re  they  can  find  againat  the  legitimacy,  must  be  convinced  that  sf 
such  sexual  intercourse  took  place,  by  irreaistible  eTi(^nce,  and  not  by  a  mere  balance  of 
probabilities.  If  such  intercourse  did  take  place,  the  adultery  of  the  wife  is  immaterial ;  ibI 
if  there,  was  an  apportuMitff  of  sexual  interoourae  between  the  husband  and  wife,  the  bw 
presumes  thst  such  mterooorse  4ii  take  place,  anless  the  eoatrsry  he  aaiii&ctarily  proved. 

IssvB  directed  by  the  Lord  Chancellor,  to  determine  whether  the  plaintiff  wai 
tha  legitimate  son  of  William  and  Mary  Morris. 

This  case  had  been  tried  at  the  Spring  Assizes  for  the  county  of  Salop,  when 
a  verdict  was  found  for  the  plaintiff;  but  Lord  LrifDHvssT,  C,  wishing  the  case 
to  be  further  considered,  and  also  wishing  to  have  the  opinion  of  the  Jury  spedfi* 
cally  taken  on  certain  questions,  directed  a  new  trial. 

The  questions  were  these : — Firsts  Whether  the  Jury  *were  satisfied,  rMi(| 
that  there  had  been  no  sexual  intercourse  between  Mr.  and  Mrs.  Morris,  *- 
at  a  time  when,  by  the  course  of  nature,  Mr.  Morris  might  have  been  the  father 
of  the  plaintiff? 

Second^  Whether  the  Jury  believed  the  evidence  of  Mary  Evans? 

Tliird^  Whether  the  Jury  were  aatisfied,  that  the  sleeping  of  Mr.  and  Mrs. 
Morris,  at  Garthllwydd,  which  was  proved  by  Mrs.  Lloyd,  took  place  at  tbe 
time  spoken  to  by  Mary  Evans  ? 

On  the  part  of  the  plaintiff  it  was  proved,  that  Mr.  and  Mrs.  Morris  wer? 
married  in  the  year  1778,  and  that  they  lived  together  at  Shrewsbury,  till  the 
year  1788,  when  they  parted  under  articles  of  separation  ;  Mr.  Morris  going  to 
reside  at  a  place  called  the  Ari^oed,  and  Mrs.  Morris  at  Llanfair,  which  placo 
are  fourteen  miles  asunder.  Previous  to  the  separation,  Mrs.  Morris  was  deli- 
vered ofa  daughter,  who  was  one  of  the  defendants ;  and  on  the  5th  of  January, 
1793,  Mrs.  Morris  was  delivered  of  the  plaintiff,  who,  a  few  hours  aOer  his 
birth,  was  carried  on  horseback,  in  the  night,  to  the  town  of  Wem,  a  dtstaooe 
of  between  twenty  and  thirty  miles,  and  was  there  brought  up  under  the  Dtnie 
of  Austin,  at  the  house  ofa  weaver  of  thnt  name. — To  show  access,  onthepsrt 
jf  Mr.  Morris,  eighteen  witnesses  were  called,  who  proved,  that  he  wu  frequently 
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at  the  house  of  Mrs.  Morris^  at  Llaofkir,  in  the  years  1790, 1791,  and  1792 , 
and  a  witness,  named  Mary  Evans,  proved,  that  in  the  spring  of  1792,  Mr. 
Morns  came  to  the  house  of  his  wite,  and  after  they  had  met  at  the  door,  they 
kissed  and  embraced,  and  then  went  into  the  parlour,  and  there  remained  three 
hours;  and  that  after  this,  they  le(\  the  house  and  went  in  a  direction  towards 
Garthllwydd,  and  Mrs,  Morris  did  not  return  till  the  next  day ; — and  it  was 
proved  by  Mrs.  Lloyd,  of  Garthllwydd,  that  on  one  occasion,  but  to  which  she 
could  affix  no  sort  of  date,  Mr.  and  Mrs.  Morris  slept  at  her  house,  and  she  had 
no  reason  to  suppose  that  they  did  not  sleep  together. 

fni^i  *Por  the  defendants,  evidence  was  given,  which  went  clearly  to  show, 
-'  that  Mr.  Morris  was  wholly  ignorant  of  the  existence  of  the  plaintiff; 
and  that,  on  all  occasions,  he  spoke  of  and  treated  Mrs.  Da  vies  as  his  only 
child ; — and,  besides  this,  very  distinct  evidence  was  given,  that  Mrs.  Morris, 
aAer  the  separation,  kept  a  servant  named  William  Austin,  who  was  subse- 
quently a  captain  in  the  90th  regiment  of  foot ;  and  that  an  adu^erous  inter- 
course subsisted  between  Mrs.  Morris  and  this  servant.  And  the  defendants* 
counsel  much  relied  on  the  circumstance  of  the  plaintiff  being,  in  all  re8pecta« 
treated  as  the  son  of  Captain  Austin;  on  the  circumstance  of  the  personal 
resemblance,  that  was  proved  by  several  witnesses  to  exist  between  him  and  the 
Captain ;  and  also  on  the  (acts  of  Mrs.  Morris  carefully  concealing  his  birth, 
and  of  her  having,  on  one  occasion,  when  Mr.  Morris  had  said  that  she  had  had 
a  child,  fallen  on  her  knees,  and  asserted,  with  a  dreadful  imprecation,  that  she 
had  never  had  any  child  but  Harriet  (Mrs.  Davies). 

Vauohan,  B.  (in  summing  up  to  the  Jury.)    Every  child  bom  in  wedlock, 
the  husband  and  wife  being  in  England,  and  not  being  separated  by  a  sentence 
of  divorce  a  mensd  et  tkoro^  is  presumed  to  be  legitimate ;  but  that  presumptioil 
may  be  repelled  by  circumstances.     However,  these  circumstances  must  be  sucli 
as  shall  most  clearly  satisfy  you,  that  there  was  no  sexual  intercourse  between 
the  husband  and  the  wife,  at  a  time  when  the  husband  could,  by  possibility,  be  the 
father  of  the  child.     It  must  not  rest  on  a  mere  balance  of  probabilities,  but  the 
negative  of  the  legitimacy  must  be  proved  by  irresistible  evidence.     You  must, 
therefere,  be  satisfied  that  no  such  intercourse  took  place  between  the  husband 
Bod  wife,  before  you  can  find  a  verdict  ibr  the  defendants ;  for  if  there  was  any 
Kxual  intercourse  between  the  husband  and  the  wife,  at  a  time  when,  by  the 
course  of  nature,  the  husband  might  be  the  father  of  the  child,  any  infidelity 
*2181  ^^^^  *^®  might  be  guilty  of  would  not  vary  the  case;  and  it  matters  not 
-'  that  "  the  general,  camp,  pioneers  and  all,  had  tasted  her  sweet  body,** 
(if  I  may  be  allowed  that  expression);  because  the  law  fixes  the  child  to  be  the 
child  of  the  husband.     I  ought  also  to  tell  you,  that  if  there  was  any  opportunity 
fer  sexual  intercourse,  the  law  presumes  it  to  have  taken  place,  as  between  the 
husband  and  the  wife ;  and  if  there  was  such  an  opportunity  of  sexual  inter- 
course between  the  husband  and  the  wife,  in  this  case  the  law  presumes  that  it 
occurred.     It  does  not  lie  on  the  plaintiff  to  show,  that  there  was  actual  s<^xual 
intercourse,  but  the  defendants  muHt  show  that  there  ukls  not,     A  good  deal  of  time 
has  bmm  occupied  in  showing,  thnt  an  adulterous  intercourse  subsisted  between 
Mrs.  Morris  and  the  servant,  William  Austin,  and  of  that  fact  there  can  be  no 
doubt;  but  still,  the  question  here  must  be  governed  by  the  rules  I  have  laid 
down;  and  if,  from  any  sexual  intercourse  between  Mr.  Morris  and  his  wife,  the 
phmtxff  could  be  the  son  of  Mr.  Morris,  it  does  not  signify  how  ofTen  she  might 
have  been  guilty  of  adultery,  or  whether  the  plaintiff  was  really  the  son  of  the 
adulterer,  or  not. 

The  Jury  found  a  verdict  for  the  defendants. 
VAtroHAif,  B.    Then,  gentlemen,  you  are  not  satisfied  of  the  sexual  inter- 
course between  the  husband  and  the  wife? 

Sir  R.  Chamhre  Hill  (the  foreman  of  the  Special  Jury)^    We  do  not  think 
Aat  there  was  sexual  intercourse. 


636        Doe  d.  Lloyd  v.  Evans.   Ox.  Cie.  1827.       [218 

Vauohan,  B.  Grentlemen,  I  should  wish  to  ask  you,  whether  you  believe  the 
testimony  of  Mary  Evans? 

Sir  R.  Cfuimbre  Hill.    We  do  not  place  any  confidence  in  Mary  Evans. 

*  Vauohaiy,  B.  Do  you  believe  the  account  of  the  sleeping  at  Grarthll*  p^^i  a 
wydd  to  relate  to  the  same  timet  *• 

Sir  R,  Chambre  Hill.     We  do  not,  my  Lord. 

Russelly  Serjt.,  Curwoodj  and  JVhateley,  for  the  plaintiff. 

Taunton^  Campbell^  Beake^  Serjt.,  and  R,  V.  Richards^  for  the  defendants. 

[Attornies — Watson  ^  Harper^  and  Runuey.l 


In  the  ensuing  Term,  Russell^  Serjt.,  made  an  application  to  the  Court  of 
Chancery,  to  direct  a  new  trial — on  the  ground,  that  the  verdict  was  against 
evidence,  and  against  the  opinion  of  the  learned  Baron  who  tried  the  cause. 
This  application  was  argued  ;  but  the  law,  as  laid  down  by  the  learned  Baroo 
at  the  trial,  was  not  questioned  by  either  party. 

On  the  subject  of  legitimacy,  aee  Sl  Andrew's  ▼.  St,  Bride's,  1  Str.  51,  and  the  anthoritiet 
there  cited ;  Bract,  lib.  1,  Ui,  6,  c.  4 ;  43  Edw.  3,  16  (b)  90;  1  Hen.  6,  3 ;  Pemdrdl  v.  PendnU, 
2  Str.  925 ;  Lomax  v.  Helmden,  Id.  946 ;  Bex  ▼.  Beading,  Rep.  temp.  Hard.  79 ;  Bex  w.Metke 

I  WUa.  340 ;  Doe  dem.  Goodrirht  v.  Saul,  4  T.  R.  359 ;  Bex  v.  I^fe,  8  Ea.  193 :  Bex  y.  Km 

II  Ba.  132 ;  Read  v.  Head,  Sirn.  6l  Stu.  150;  5.  C.  on  appeal  1  Turn.  138. 

For  the  reaolutiona  of  the  Judgea  on  the  queation  of  lesitimacy  in  the  Banbury  Peerafe, 
aee  Sim.  &  Stu.  153;  but  an  abstract  of  them  will  be  found  in  2  Selw.  N.  P.  tit.  ^yeetmeai, 
p.  738. 


DOB  on  the  demise  of  LLOYD  v.  EVANS.    Aug.  17. 

An  admission  made  by  a  partjr  before  an  arbitrator,  tnnj  be  uaed  as  evidence  on  the  trial  of 
another  cause,  and  is  not  to  be  considered  aa  an  admission  made  with  a  view  to  a  conpro* 
mise. 

The  mere  circumstanoe  of  awitnesa  being  too  ill  to  attend  the  trial,  is  no  sufficient  ground  U 
reading  his  deposition  taken  in  Chancery. 

Ejbctkent  by  the  lessor  of  the  plaintiff,  to  recover  certain  lands  which  bad 
belonged  to  Gwin  Lloyd,  Esq. 

The  lessor  of  the  plaintiff  claimed  under  the  sanne  title  *as  he  did  in  r«220 
the  case  of  Doe  dem.  Uoyd  v.  Passingham  (which  see  ante^  Vol.  ii.  '- 
p.  440) ;  and  the  defendant  was  a  tenant  of  Colonel  Passingham,  who  was  the 
defendant  in  that  case  ;  and  this  case,  as  well  as  the  former,  turned  on  the  same 
question,  whether  Colonel  Passingham *s  mother  was  the  legitimate  daughter  of 
Gwin  Lloyd,  Esq.  To  show  seisin  in  Gwin  Lloyd,  Esq.,  in  the  lands  in  quest«oO) 
Mr.  Pownall,  the  attorney  for  the  lessor  of  the  plaintiff,  produced  an  abstract 
of  the  title  of  the  estate  in  question,  which  had  been  furnished  by  Mr.  Sandys, 
the  then  attorney  of  Colonel  Passingham,  for  the  purpose  of  being  used  oo  aa 
arbitration,  the  parties  to  which  were  the  father  of  the  lessor  of  the  plaifltiffi 
and  Colonel  Passingham. 

Russell,  Serjt.,  and  E.  V.  WVHams^  objected,  that  as  this  abstract  was  liiT' 
nished  for  the  purpose <  of  an  arbitration,  it  was  not  admissible  in  evidence}  *oy 
more  than  any  other  admission  made  with  a  view  to  a  compromise. 

Vauguan,  B.  I  think  that  if  an  admission  is  made  when  a  case  is  befoif^AQ 
arbitrator,  it  is  not  more  privileged  than  a  similar  admission  would  be,  if  ^^ 
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were  a  cause  in  Court.  An  arbitration-room  is  any  thing  but  a  forum  of  con* 
iession  ;  and  the  whole  difierence  between  that  and  a  Court  of  justice  is,  that  it 
is  a  tribunal  chosen  by  the  parties  themselves;  but  still,  a  matter  comes  as 
adversely  before  an  arbitrator  as  before  any  other  tribunal. 

The  evidence  was  received. 

Taunton^  lor  the  plaintiff,  wished  to  give  in  evidence  the  deposition  of  a  wit- 
ness, named  Martha  Mills,  who  had  been  examined  in  the  Court  of  Chancery, 
in  a  suit  between  the  father  of  the  lessor  of  the  plaintiff,  and  Colonel  Passin^ham. 
*2211  '^^  '^^  '^  ^^^^  evidence  a  witness  proved,  that  he  saw  *Martha  Mills  a 
-■  few  days  before  the  trial,  and  that  she  appeared  to  be  nearly  cae  hundred 
years  of  age,  and  was  bed-ridden,  and  quite  unable  to  attend  any  trial. 

Diunion,  I  submit,  that,  under  these  circumstances,  the  deposition  is  admis- 
sible. If  you  can  prove  a  witness  to  be  abroad,  or  out  of  the  reach  of  process, 
the  same  rule  applies  as  if  he  were  dead,  or  had  fallen  sick  by  the  way.  This 
was  laid  down  in  the  case  of  Kinsman  v.  Crooke  (a). 

Vaughan,  B.  These  things  are,  in  cases  of  issues  out  of  Chancery,  regulated 
by  an  order  of  that  Court,  that  the  depositions  of  particular  witnesses  may  be 
read ;  but  I  think,  that  the  mere  cireumstance  of  the  witness  being  unable  to 
attend  here  by  reason  of  sickness,  is  no  sufficient  ground  for  admitting  a  depo- 
sition.   This  is  generally  a  ground  for  postponing  the  trial. 

The  evidence  was  rejected  (6). 

Much  of  the  evidence  given  on  both  sides,  at  the  former  trial,  was  again 
adduced,  and  the  Jury  found  a 

Verdict  for  the  defendant* 

Jbuntan^  Campbell^  and  R,  F.  Ricliards^  for  the  lessor  of  the  plaintiff. 

Rtuaeil^  Seijt.,  and  E.  V,  WiUianUy  for  the  defendant. 

[Attornies — PinonaUwaA  Roake,'\ 

(a)  Ld.  Raym.  1166.  i 

(4)  The  suthoritiM  on  this  subject  will  be  foand  in  Phill.  Law  of  Ev.  36a  ^  < 
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BEFORE  MR.  BARON  TAUGHAN. 


REX  i;.  JAMES.    Aug.  22. 

If  a  party  him  been  held  to  bail,  or  committed  for  more  than  twenty  days,  on  a  charjB^  of/el9iiy, 
and  the  Grand  Jury  ignore  the  bill  for  the  fdan^t  and  find  a  bill  ibr  a  mUdemrnnor^  in 
attempting  it;  the  party  is  entitled  to  traverse. 

The  prisoner  had  been  held  to  bail,  for  the  capital  of1x*nce  of  mpe,  more  than 
twenty  days;  but  the  Grand  Jury  ignored  the  bill  for  the  capital  ofience,  and 
found  a  true  bill^for  an  assault,  with  intent  to  commit  a  rape. 

The  defendant's  counsel  applied  to  tru verse. 

Vacohan,  B.,  allowed  the  defendant  to  traverse,  on  the  ground,  that  he  had 
not  been  on  bail  for  twenty  days,  on  the  charge  of  misdemeanor,  upon  which 
he  was  to  take  his  trial. 
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Curvfood^  hr  the  proKCutlon. 

O.  JNiiiiips  and  (lodson^  lor  the  defendant. 

[AUome»-^DemgerfiMf  and  DevermizJ] 

Thii  point  has  been  ruled  by  the  Judge*  on  other  Cirenite.  By  the  itet  60  Geo.  3.  aod  1 
Geo.  4,  c.  4, 11.  3.  it  is  enacted,  that  where  any  peraon  proeeruted  for  a  miademcanor,  by  in- 
dictment,  ahall  have  been  in  cuatodyt  or  held  to  bail  to  answer  tud^  tfemet,  tweniv  days  befiict 
the  Session,  be  ahall  iiot  be  entitled  to  traverse.  The  words  of  thn  eeetiott  will  be  fevnd  is 
Ceir.  Supplem.  p.  59. 
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If  a  peraon,  who  b  in  fact  assignee  of  s  bankrupt,  be  sued  in  troTer.  end  it  appear  that  hedaiiH 
the  goode  as  property  bebnginff  to  the  bankrupt;  in  making  out  this  deleoee,  be  ored  not 

.  give  evidenee  of  the  trading.  £c.  unlcaa  there  has  been  notice  of  dii^uiiog  the  eoimiwinii, 
although  he  be  not,  in  point  of  form,  sued  «#  esswnce. 

If  an  innkeeper  borrow  a  chaise  Irom  a  ooaeh-maker  while  he  has  a  new  chaise  making,  wai 
use  it  in  the  course  of  his  trade,  but  doea  not  have  his  name  painted  upon  it,  mider  tht  etat. 
4  Geo.  4,  c  6S,  s.  11,  this  is  not  such  a  reputed  ownerahip  of  the  bortowcd  ^aisa,  m  wiH 
entitle  the  assignees  of  the  innkeeper  to  detain  it  from  the  coach-maker. 

Tbovsr  for  a  post-chaiae.  The  plaintiff  was  a  coach-maker  at  Worcester, 
and  it  appeared  that  a  person  named  Cooper,  who  kept  the  George  Inn  at  Led* 
bury,  wishing  to  commence  the  posting  business,  ordered  a  post-chaise  of  the 
plaintifT;  but  while  that  chaise  was  fitting  up,  it  was  agreed  that  the  plaiotiff 
should  lend  him  an  old  chaise  to  use  tilt  the  new  one  was  got  ready.  This  old 
chaise,  which  was  the  subject  of  the  present  action,  was  accordingly  lent  to 
Cooper ;  and  it  was  let  out  by  him  to  his  customers  in  his  buainess  of  ao  inn- 
keeper :  but  his  name  was  not  painted  on  it  in  pursuance  of  the  staU  4  Geo.  4, 
c.  62,  s.  11,  which  compels  owners  of  post-chaises  to  have  their  names  painted 
on  them.  Cooper  became  bankrupt,  and  his  assignee,  who  was  the  preseot 
defendant,  claimed  to  hold  this  chaise  as  properly  in  the  order  and  dispositioo 
of  the  bankrupt,  at  the  time  of  his  bankruptcy,  under  the  72d  sect,  of  the 
bankrupt  act,  6  Geo.  4,  c.  16. 

To  support  this  defence,  the  commission  of  bankrupt  against  Cooper,  dated 
on  the  8th  of  April,  1827,  was  put  in,  attd  the  alignment  to  the  defendant  as 
assignee. 

CampbeU^  for  the  plaintifT,  objected,  that  the  trading,  petitioning  creditor's 
debt,  and  act  of  bankruptcy  should  be  proved. 

Russell^  Serjt.  This  is  an  action  agninst  an  assignee,  and  no  such  proof  is 
required,  as  there  has  been  no  notice  of  disputing  the  commission. 

Campbell.  We  sue  the  defendant  as  a  wrong  doer ;  we  do  not  sue  him  as  the 
assignee  of  Cooper  (a), 

^Vauohaiy,  B.     My  impression  is,  that  it  is  not  necessary  for  the  de-  r^^ 
iendant  to  prove  the  trading,  &c.,  and  I  shall  hold  so ;  fbr  ahhough  the  *- 
defendant  is  not  formally  sued  as  assignee,  }*et  the  plaintiff  knew  that  be  was 
acting  as  such,  and  claimed  to  keep  this  chaise  on  that  very  ground. 

To  show  the  reputed  ownership,  several  witnesses  were  called,  who  stated, 
that  the  chaise  was  used  precisely  as  if  it  had  been  Cooper's  own  ;  and  that  it 
was  used  by  his  customers  about  a  doz<>n  times;  and  that  it  was  reputed  to  be 
his  chaise  by  those  who  were  his  neighbours. 

Vauohan,  B.     This  does  not  appear  to  roe  to  be  any  thing  like  a  ease  of 

(e)  By  the  atnt.  6  Geo.  4.  c.  16,  sect.  90,  it  is  enacted,  ^'  that  in  any  action  hy  or  ofchtt  any 
ttei^ee  no  proof  ahull  be  required  of  the  petitk>ning  creditor's  debt,  &c.,  mileai  theBOtioi 
♦fdiapuung  them  haa  been  given/' 
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nspuled  ownefship.  This  chaise,  it  appears,  was  used  about  a  doaM»  times,  and 
it  most  oAeo  happen  that  when  an  innkeeper's  chaises  are  rqiairiBg,  he  must 
borrow  of  his  cooch«maker ;  but  still  this  is  not  at  all  like  a  case  of  reputed  owner- 
ship, nothing  like  the  ease  of  a  man  making  a  aeerel  bill  of  sale  of  all  his  goods, 
aad  then  being  allowed  by  the  vendee  to  gain  credit  by  retaining  possession  of 
them  and  dealing  with  them  as  his  own.  I  lake  it  to  he  clear,  that  where  pro- 
perty is  delivered  for  a  particular  and  special  purpose,  to  one  who  becomes 
bankrupt,  it  does  not  pass  to  the  assignee  as  goods  in  the  order  and  disposition 
of  the  bankrupt,  such  as  bills  deposited  with  bankers,  and  entered  short,  or  the 
like,  A  strong  fact  in  this  case  against  the  reputed  ownership,  is,  that  although 
innkeepers  are  bound,  by  an  act  of  Parliament,  to  put  tlieir  names  and  a  numbei 
on  their  chaises,  yet  the  bankrupt,  by  never  putting  his  name  on  this  chaise, 
dearly  indicated  that  he  never  meant  to  assert  that  the  chaise  was  his  own ; 
and,  at  the  same  time,  gave  all  those  who  saw  it  good  reason  to  suppose  that 
ths  ehaise  was  not  in  fact  his  property. 

Verdict  lor  the  plaintiff— Damages  BL 
40051       ^Oampbelly  and  Godson^  (or  the  phiintiff 

J      Miisa^  Seijt.,  and  Maikm^  for  the  defendant. 

[Attomies— GfldlKiit,  and  SigginsJ] 


Is  the  ensning  Term,  Russell^  Seijt,  applied  for  a  new  trial,  on  the  grojuid 
that  there  was  not  suffieient  evidence  of  a  conversion ;  but  the  Court 

Refused  a  rule. 


BuU'Baiimg  {a). 

COURT  OP  KING'S  BENCH. 


Ex  parte  JOHN  HILL.    Nov.  28. 

Ml-huting  if  not  punishable  wnder  the  stst.  3  Geo.  4,  e.  71,  for  preventing  cmelty  to  eattle. 
n  bttlle  are  not  included  in  that  statute.  If  a  writ  ofkahmu  mrpnU  be  granted,  on  the  gronna 
that  the  perty  has  been  illegally  committed  by  a  magistrate,  the  Judge  will  not  make  it  a 
part  of  the  rule  for  issuing  the  writ,  that  the  party  shall  not  bring  an  action  against  the  ma- 
gistrate. 

CvKwooD  moved  for  a  writ  oC  habeas  corpus  to  bring  up  the  prisoner,  who 
had  been  committed  to  StaflTiird  gaol  on  a  warrant  under  the  slat.  3  Geo.  4,  c. 
71  (commonly  called  Mr.  Martin's  act),  which  charged,  that  he  ^*  did,  on,  &c., 
at,  ^.,  unlawfully,  wsntonly,  and  cruelly  abuse  and  ill-treat  certain  cattle,  to 
^t,  a  bull,  by  then  and  there  baiting,  and  causing  the  said  bull  to  be  baited, 
with  dogs,  contrary  to  the  statute  made^  in  the  3d  Geo.  4  (b).  He  contendedg 
that  the  commitment  was  illegal  on  twogroimds :  Firsts  that  it  appeared  on  the 
*22A1  ^^  ^^  ^^^  warrant,  that  the  offence  there  charged  was  bull-baiting,  which 
-I  he  was  prepared  to  show  was  a  lawful  sport ;  and  secondly^  that  *a  bull 

(a)  This  being  a  ease  of  very  considerable  importance,  and  it  being  probable  that  it  will  Dot 
bareported  in  any  other  work,  we  hawe  thought  right  to  insert  it :  we  nsYe  been  favoured  with 
this  report,  by  one  of  the  counsel  engaged  in  it. 

•  (H  By  this  Stat.,  "  If  any  person  or  persona  shall  wantonly  and  cmelly  beat,  abase,  oir  ill-treat 
■By  horse,  mare,  geldinir,  mule,  ass,  ox,  cow,  heifer,  steer,  sheep,  or  Uktr  eatiU^*' 
M  pscBons  an  made  liable  to  a  penalty,  not  exceeding  U.,  nor  less  than  lOf . 
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was  not  within  the  provisions  of  the  stat.  3  Gieo.  4,  c.  71,  upon  which  thd 
conviction  was  (bunded. 

Lord  Tbnterden,  C.  J.,  suggested,  that  a  rule  to  show  cause  should  bo 
granted,  and  that,  as  it  was  the  last  day  of  Term,  cause  should  be  shown  at 
chambers,  during  the  vacation ;  which  suggestion  was  acted  upon  by  the  Court 

Dec.  6. — In  the  following  week  Starkie  and  HoUoyd  showed  cause  before 
Baylbt,  J.,  and  contended,  that  the  bull  was  included  in  the  stat.  8  €reo,  4,  c. 
71,  under  the  term  **  other  cattle,"  and  that  as  cock-fighting  had  been  declaied 
to  be  an  illegal  sport,  it  followed  that  bull-baiting  was  so  likewise. 

Curwood^  contrdf  argued,  that  it  was  a  rule  in  the  construction  of  acts  of 
Parliament,  that  where  there  was  an  enumeration,  beginning  with  the  lower 
degrees,  and  general  words,  embracing  others  ejusdem  generis  at  the  end,  these 
general  words  did  not  include  a  superior  degree,  which  was  not  named  in  the 
act ;  and  he  cited  the  case  of  the  Archbishop  of  Canterbury,  2  Rep.  46,  whcfe 
it  was  held,  on  the  stnt.  13  Eliz.  c.  10,  which  mentions  deans  and  chapter^ 
parsons  and  vicars,  and  aU  ether  persons  whatsoever  having  spiritual  promotion^ 
that  the  words  did  not  extend  to  bishops,  a  superior  order,  who  were  notnaoie4 
therein ;  and  he  contended  therefore,  that  as,  in  the  statute  now  in  question,  the 
enumeration  began  with  ox,  cow,  and  heifer,  omitting  bull,  and  concluded  with 
other  cattle,  it  did  not  include  a  bull,  the  bull  and  the  bishop  standing  in  pari 
statUj  with  reference  to  the  words  of  those  statutes  respectively.  With  regard 
to  bull-baiting  being  unlawful,  he  stated,  that  bull-baiting  was  expressly  named 
in  Pulton  De  pace  regis  et  regni  among  the  sports  lawful  for  the  people  of 
England  to  enjoy  (a) ;  and  being  *recognisEed  as  lawful,  nothing  could  alter  rtoor 
it  but  the  legislature ;  and  his  Lordship  would  recollect  the  &te  of  several  '- 
bills  for  the  abolition  of  bull-baiting. 

Starkie.  This  statute  begins  with  mentioning  the  horse,  which  is  a  superior 
animal  to  the  bull ;  and  therefore  the  bull  is  included  in  the  general  words. 

Batlbt,  J.  Horse,  mare,  and  gelding,  are  one  class ;  ox,  cow,  heifer,  aod 
steer,  are  another  class :  and  in  my  opinion  the  bull  is  not  included  in  this  act 
of  Parliament ;  and  if  that  be  so,  the  prisoner  is  entitled  to  be  dischai^ged.  How- 
ever, I  will  consult  with  my  brother  Littledalb,  and  if  his  opinion  coincides 
with  mine,  I  shall  grant  a  writ  of  habeas  corpus. 

His  Lordship  having  consulted  with  Mr.  Justice  Litixbdalb,  directed  a  writ 
of  habeas  corpus  to  issue. 

On  the  following  day,  the  attorney  for  the  magistrate  applied  to  Mr.  Justice 
Littledalb,  to  make  it  part  of  the  rule  for  the  writ  of  habeas  corpus^  that  the 
party  should  be  restrained  from  bringing  any  action  against  the  magistrate  fcNr 
false  imprisonment. 

*LnTLEDALB,  J.  If  the  imprisonment  is  illegal,  I  cannot  restrain  r»Mg 
the  party  from  pursuing  his  remedy  by  action  (6).  '- 

Rule  absolute. 

Curwoody  in  support  of  the  application. 

Starkie  and  Holroifd^  for  the  magistrate. 

[Attomies — FeUowes^  and  Spurrier  ^  Inglehy,'\ 

(a)  Pulton  lays  dowiit  under  title  "  Riot/'  p.  961,  that  "  an  aasembly  of  three  pertAM  or 
more,  which  is  not  to  the  terror  of  the  people,  nor  to  do  some  act  with  force  and  noiencs 
against  the  peace,  is  not  unlawful.  The  watch  in  London  upon  Mid8uninier*8  night  is  lawful; 
and  80  be  such  like  in  other  cities  and  towns.  Aasembliea  be  lawful  that  be  usra  upoa  Miy* 
day  to  fetch  in  May  houghs  or  flowers ;  and  so  be  aasemblies  at  church  ales,  Wbitsun  um 
Midsummer  ales.  Assemblies  at  the  fetching  home,  setting  up,  or  dancing  round  a  Msy^pote: 
and  assemblies  at  the  ftaiVin^  of  a  bull  or  Uar^  and  at  the  mowing  or  making  a  doll  or  ivw 
mead;  and  aasemblies  of  minstrels  and  their  fellows  at  certain  places  and  times  of  the  fsir, 
•llowed  by  ancient  cuatom.  are  also  lawful ;  and  assemblies  to  pisy  at  cards,  tsbles,  bowlet, 
clash,  bucKlers,  wasters,  half-sword,  tennis,  quoits,  cailes,  or  such  other  games,  he  likewitei 
Dy  the  common  law,  tolerable:  and  assemblies  to  run  at  quin-ball,  sand-lMig,  bsse, feet-bwl* 
•tool-ball,  hand-ball,  and  anch  like  dii^orts,  be  likewise  lawful.'* 

^  (6)  There  were  five  other  esses ;  and  we  are  informed  that  the  magistrate  paid  the  parties  eos- 
fifltsd  a  compensation  in  each  case. 
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COURT  OF  COMMON  PLEAS. 


ADJOURNED  SITTINGS  IN  LONDON,  AFTER  TRINITY  TERM  l897. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


LAWRENCE  and  another,  Assignees  of  TOLSON,  a  Bankrupt,  v. 
CROWDER  and  another  (a).    July  21. 

ui  an  action  by  the  tnignM  of  s  bankrupt,  a  plea  was  delivered  to  the  olaintiff's  attorney  by 
a  clerk  of  the  defendant*a  attorney,  who,  through  mistake,  omitted  to  deliver  with  it  a  notice 
to  dispute  the  bankruptcy.  A  few  hours  after,  as  soon  as  the  omission  was  discovered,  the 
plea  was  fetched  away  on  the  pretence  that  there  was  some  error  in  it :  and,  in  the  course 

.  ^  the  aarae  day,  a  fresh  plea  was  delivered,  accompanied  by  a  notice :  It  was  held,  at  Niti 
Prim,  that,  although  the  term  for  pleading  had  not  expired,  the  notice  was  not  sufficient 
opder  the  90th  section  of  the  6  Geo.  4,  o.  16;  but  the  Court  of  Common  Pleas,  under  the 
orcumsiancea,  granted  a  new  trial,  on  payment  by  the  defendant's  attorney  of  the  costs  aa 
between  attorney  and  diant. 

TsovBR  for  goods  stated  in  the  first  count  to  have  heen  the  property  of  the 
bankrupt  before  the  bankruptcy ;  and  in  the  second,  laid  as  the  property  of  the 
pUintiiis,  the  assignees.     Plea — Not  Guilty. 

It  became  a  point  in  the  cause,  whether  a  notice  had  been  given  to  dispute 
the  act  of  bankruptcy  under  the  00th  section  of  the  6  Geo.  4,  c.  16  (6),  which 
*2301  ^"''^^  ^'  ^  be^delivered  at  or  before  pleading.  The  time  for  pleading 
^  expired  on  the  27th  of  February ;  and  on  the  26th,  a  clerk  of  the  de- 
fendants* attorney  delivered  a  plea,  without  any  notice  attached  to  it,  at  the 
offiod  of  the  plaintiBTs  attorney ;  and  a  lew  hours  afterwards  he  went  there 
Bgain,  and  said  there  was  a  mistake  in  the  plea  he  had  delivered,  and  got  it 
back,  and,  about  half  an  hour  after  that,  delivered  a  fresh  plea,  with  a  notice, 

• 

(a)  Thia  and  the  eleven  following  cases  were  omitted  in  the  Isst  psrt  on  account  of  motiona 
"T  new  trials,  &c.  not  having  been  argued. 

(^)This  section  enacts,  "That  in  any  action  by  or  against  any  assignee,  or  in  any  action 
fvnst  any  oommisaioner  or  person  acting  under  the  warrant  of  the  commissioners  for  any 
thmg  done  as  such  oommiaaioner,  or  under  such  warrant,  no  proof  shall  be  required  at  the 
^  of  the  petitioning  creditor'a  debt  or  debts,  or  of  the  trading  or  act  of  bankruptcy  reapectively, 
{|oyaa  the  other  party  in  such  action  ahall,  if  defendant,  at  or  before  pleading,  and,  if  plaintiff, 
'{n^'iaeue  joined,  give  notice,  in  writing,  to  such  assignee,  commissioner,  or  other  person, 
vtt  be  intenoa  to  dispute  some,  and  which  of  such  matters,*'  &c. 
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saying,  that  was  the  plea  which  it  was  intended  to  deliver,  but  not  saying  that 
any  notice  had  been  added.  The  clerk  to  the  plaintifTs'  attomies,  on  receiving 
it|  said,  "  Very  well.**  When  the  plaiotiflb'  attornies  discovered  that  a  notiee 
had  been  added,  they  sent  back  the  plea,  accompanied  by  a  letter,  stating  that 
they  had  no  objection  to  any  alteration  in  the  plea,  but  that  they  objected  to  ibe 
notice,  as  being  out  of  time.  The  defendants*  attorney's  managing  clerk  wu 
called,  and  stated,  that  it  was  never  intended  to  deliver  the  plea  without  the 
notice;  that  it  was  done  altogether  by  mistake,  without  the  knowledge  of  his 
principal;  and  that,  when  be  ascertained  what  was  done,  he  ioimediaftely 
directed  it  to  be  fetched  away,  and  sent  another  in  ita  stcud. 

Wilde^  Seijt.,  for  the  plaimifi,  contended,  that  this  w;as  not  a  sufficient  notioe. 
He  cited  Poole  v.  Bell  and  others  (a). 

*  Thddyy  Serjt.,  for  the  defendant,  submitted,  that  it  was.  r^«i 

B]»T,  C.  J.     1  am  of  opinion,  that  a  plea  having  been  delivered,  a  *- 
notice  to  dispute  the  bankruptcy  of  Tolson  could  not  be  afterwards  given.    If 
I  have  put  an  erroneous  construction  on  the  act,  the  Court  will  set  me  right 

Verdict  ibr  the  plaintifi. 

Wilde^  Serjt.,  and  Fish^  for  the  plaintiffs. 

I\uidf/f  Serjt.,  and  Co^nyn^  for  the  defendant. 

[Attornies — Green  ^  A.y  and  HydeJ] 


In  the  ensuing  Michaelmas  Term^  a  rule  nisi  was  obtained,  which  cameoo 
to  be  argued  in  Easter  Term,  1628.  The  Court,  as  it  appeared  that  there  was 
ground  for  disputing  the  act  of  bankruptcy,  granted  a  new  trial,  on  payment  by 
the  defendants*  attorney  of  the  costs  as  between  attorney  and  client,  and  on  the 
condition,  that  if  the  act  of  bankruptcy  should  be  proved  to  the  satisfaction  of 
the  Judge  who  should  try  the  cause,  the  plaintiff  should  have  judgment  of  the 
Term.  By  this  rule  of  the  Court,  the  opinion  given  by  the  Chief  Justtoe  at 
Nisi  Friui^  Is  confirmed. 

(«)  I  Stark.  N.  P.  C.  328.  In  this  ewe,  wfaieh  was  n  action  by  the  aarigiiM  of  a  ttankrot, 
the  defendant  had  pleaded  the  general  issae,  without  notice  of  hta  inteBtion  to  diapute  «w 
bankrnptrj,  bat  before  the  time  for  pleading  expired,  he  delivered  the  general  iarae  ifroh, 
accompanied  by  such  notice.  Lord  Ettenb^romgk  held,  that  the  notice  waa  inenfficieBt,  mjtigt 
that  the  first  plea  was  ^d  and  eflectual  to  all  purpoaea,  and  the  defondaBt  oaght  io  haresiwed 
for  leave  to  withdraw  it,  in  order  that  he  mi^ht  plead  de  Neve. 

The  caae  of  Bematevmi  ▼.  The  Earl  of  GUmU,  1  Mann.  4b  Ryland,  326,  decidea,  thai  ia 
an  action  bv  aaaigneea  of  a  bankrupt,  if  the  deiendant  doea  not  me  notioe  to  dispute  the  tn- 
ding,  dbc^  he  cannot  diapute  the  validity  of  the  commiaaion  itaeiE 


•ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  r^^ 

TRINITY  TERM,  1837.  ^  ^ 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


FOLKS  V.  SCUDDER  and  another.     OcL  4. 

The  oonectneas  of  the  bond  gi^n  to  the  Loid  Chancellor  under  the  18th  aeetion  of  tb«  Bvk- 
In  ^K.  Si*  ^^'^VK  4»"P"»«d  at  JVui  Prhu,  in  an  action  to  try  the  Talidity  of  the  oobibmwob, 
m  tbe  caae  m  which  it  was  given.    Nor  can  it  be  considered  there,  whether  the  ddeadsnt'i 
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■tioniej  has  acrMd  to  tocepc  «  notice  to  daapato  wlueii  had  been  delivered  after  the  time 
meBtiooed  in  ue  act  of  Parliament. 

TiBSPASs  by  Mary  Folks,  a  bankrupt,  against  Scudder  und  Harris,  the 
executors  of  the  petitioning  creditor,  to  try  the  validity  of  the  commission  against 
ber. 

AdamSy  Serjt.,  tor  tbe  plaintifT,  stated,  that  the  bond  given  to  the  Lord  Chan- 
cellor under  the  13th  section  of  the  bankrupt  act,  was  incorrect,  and  could  not 
be  supported. 

Best,  C.  J.  I  shall  not  inquire  into  that  here.  That  is  a  matter  (or  the 
Lord  ChanceDor.  I  shall  take  it  (or  granted,  that  the  Lord  Chancellor  has  not 
issued  the  commission  improperly. 

Adams^  Serjt.     I  am  in  a  condition  to  show,  that  the  bond  has  been  altered. 

Bbst,  C.  J.  That  will  not  alter  my  opinion.  If  there  was  no  bond  at  all,  I 
should  not  take  any  notice  of  that  circumstance.  That  is  all  for  the  Lord 
Chancellor. 

The  plaintiflT's  attorney  was  then  called  to  prove  that  notice  to  dispute  the 

act  of  bankruptcy  had  been  delivered.     He  stated  that  it  was  not  delivered  till 

after  tbe  issue  joined  (a),  but  added,  that  the  defendants*  attomies  had  said 

*2331  *^^^^  '^  ^^  of  no  consequence,  the  notice  was  sufficient,  and  would  do  very 

^  well,  or  something  to  that  effect. 

This,  it  was  contended  by  Adanu^  Serjt.,  on  the  part  of  the  plaintiff,  wai 
sufficient  to  make  it  incumbent  on  the  defendants  to  prove  the  act  of  bankruptcy. 

B«T,  C.  J.  I  think  you  will  find  yourself  in  this  difficulty— supposing  all 
this  to  be  true,  am  not  I  bound  to  take  the  law  from  the  act  of  Parliament?  I 
doubt  whether  the  matter  can  be  inquired  into  at  Nisi  Prius,  The  most  con* 
venient  course  is,  that  it  should  not  be.  The  Court,  on  application,  may  make 
the  defendants'  attornies  pay  the  costs  of  a  new  trial,  if  they  have  acted  in  the 
manner  stated.  I  think  the  fair  thing  would  be,  for  the  defendants'  attomies, 
if  they  really  accepted  the  notice,  to  withdraw  their  opposition  now ;  but  if  they 
will  not,  are  we  to  try  at  Nisi  Prius  the  credit  of  these  witnesses,  as  to  the  fact 
whether  there  was  an  acceptance  or  not  ?  I  think  I  ought  to  nonsuit  the  plaintiff. 

Wildty  Serjt.  I  menu  to  contradict  the  fact,  as  stated  by  the  plaintiff's  attor« 
aey,  and  have  the  witness  here. 

Bbst,  C.  J.     That  is  what  1  wish  to  avoid. 

MUier,  (or  the  plaintiff.  Are  not  the  defendants  bound  by  the  act  of  their 
attornies  ? 

BxsT,  C.  J.  They  may  or  may  not  be  bound  by  it ;  but  this  is  not  the  place 
where  that  question  is  to  be  decided. 

Miller.  As  to  the  other  point,  the  Lord  Chancellor  has  ordered  the  bond  to 
be  produced  here;  and  I  submit  that  the  validity  of  the  commissioni  as  depend*^ 
ing  upon  it,  is  a  question  to  be  decided  by  the  Jury. 

*234i       BssT,  C.  J.    I  remember  a  case,  in  which  my  Lord  *  Kenyan  told  me, 
•I  that  on  such  a  point  I  could  not  be  heard  at  ifisi  Prius.    I  never  knew 
the  validity  of  such  a  bond  as  this  disputed  in  a  Court  of  Common  Law. 

Nonsuit. 

Adams^  Serjt.,  and  Miller^  for  the  plaintiff. 

Wilde^  Serjt.,  and  Cdrnt/n^  for  the  defendants. 

[Attornies — R.  P.  Smithy  and  Badddet/s,] 


In  the  following  Term,  a  rule  nisi  for  a  new  trial  was  obtained  on  affidftvits, 
which  in  Easter  Term,  1828,  was  discharged  afler  argument. 

<a)  8m  seet  90  of  the  6  Geo.  4,  c.  16,  in  a  note  to  the  preceding  caae  odMmraut  v.  Crv«pd«r 
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'  See  the  cnM  of  Bemam»mi^,  The  Em\  of  GiengtOl,  I  Man.  &  Ry.  326,  which  ww  n  telkm 

by  the  assignees  of  a  bankrupt.  No  notice  had  been  given  to  diapnte  the  tradtngt  &c.;  and 
the  recital  in  the  commiaaion,  that  the  party  became  bankrupt,  within  the  intent  and  meanine 
of  the  bankrupt  act  then  in  force,  waa  held  to  be  concluaive  of  the  fact  of  the  oommiaiion  of 
an  act  of  bankruptcy  aince  the  paaaing  of  that  act.  Lord  Tenierden,  in  the  courae  of  his  judg- 
ment, aaid,  '*  We  cannot  preaume  the  fact  to  be  otherwiae,  aeeing  it,  aa  we  do,  aaaartea  iod 
atteated  by  the  affixing  the  Great  Seal  to  the  commiaaion ;  and  if  each  a  queation  can  beraind 
at  all,  the  proper  mode  of  raiaiog  it  would  be  by  an  application  to  the  Lord  Chuoeilor." 


ROBINSON  V.  HOFFMAN.     Oct.  4. 

One  of  aeveral  joint-tenanta  mair  aign  a  warrant  of  diatreaa,  if  the  othera  do  not  ferbid  Ubl 
If  they,  when  applied  to,  merely  tfadtn 


io  ed,  that  wUX  not  preYcnt  him  fivm  piooeediog. 

Replkvin. — ^The  cognizance  relied  on  by  the  deiendant,  was  stated  in  the 
plea  to  be  as  bailifi*  of  Henry  Marchant,  Samuel  CuUum,  and  Stephen  Cullum. 
The  warrant  authorizing  the  distress  was  signed  only  "  Henry  Marchant,  Land- 
lord.'' The  lease  under  which  the  plaintiflT  held,  was  granted  by  the  three  per- 
sons mentioned  in  the  cognizance,  they  holding  the  property  as  joint  tenants, 

Wilde^  Serjt.,  for  the  plaintifT,  contended,  that  the  ^appointment  by  reno^ 
Henry  Marchant  alone  did  not  constitute  the  defendant  bailiflTof  the  three  *- 
persons,  as  mentioned  in  the  cognizance.     He  cited  Year  Book,  7  H.  4,  fi)L 
34,  pi.  1. 

Storks^  Seijt.,  for  the  defendant.  Adoption  will  do  in  the  case  of  joint-tenants. 
If  one  joint-tenant  is  at  liberty  to  make  the  distress  on  his  own  account,  he  may 
also,  by  himself,  appoint  a  bailiff,*  but  adoption  is  not  necessary. 

JFish^  on  the  same  side,  referred  to  the  case  of  PuUen  v.  Pa/mer  (a). 

Best,  C.  J.  I  think  it  will  be  better  to  reserve  the  point  ibr  the  opinion  of 
the  Court. 

WildCy  Serjt.,  then  called  Mr.  Samuel  Cullum,  who  stated,  that  he  was  applied 
to  to  sign  the  warrant  of  distress ;  but  he  declined  to  sign  it,  and  had  not  sub- 
sequently recognized  the  act  of  Mr.  Marchant.  He  stated,  that  the  ground  of 
his  not  signing  was,  because  he  understood  that  the  rent  was  due  to  a  person 
named  Willats. 

Best,  C.  J.  Upon  this  evidence,  I  shall  let  the  plaintiflT  have  a  verdict,  sub- 
ject to  a  motion  for  a  nonsuit.  I  think,  that,  in  general,  one  joint-tenant  msj 
distrain ;  but  where  he  is  distinctly  told  that  he  must  not  do  it,  that  puts  an  end 
to  his  authority,  and  distinguishes  the  case  from  that  which  has  been  referred  to. 

Verdict  for  the  plaintiff. 

Wilde^  Seijt.,  and  PiaU^  for  the  plaintiff. 

SUn-ks^  Serjt.,  and  Fish^  for  the  defendant. 

[Attornies — Arrowsmith^  and  Xofie.] 


In  the  ensuing  Michaelmas  Term,  a  rule  nisi  was  obtained,  pursuant  r*QQii 
to  the  leave  given.     The  case  of  Lee  v.  Shepherd  (6),  which  was  not  ^ 
mentioned  at  Nisi  Prius,  was  cited,  in  addition  to  that  of  PuUen  v.  Ptibner. 

tvow  alon?*  ^^'    '^'^^  *^"*  decides,  that  one  joint-tenant  may  distrain,  but  that  be  cuooi 

(6)  5  J.  8% 
MigaTelkind, 

•luTbliliff  o?.fcl"".l""°*.''**!S?'y'  ^^^^  ■"  avowry  by  him  in  his  own  right,  and  a  co^iiwtt 
i«e  oaiiiti  of  the  others,  la  sufficient,  without  avemng  any  authority  torn  them  to  distnin. 
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The  rule  came  on  to  be  argued  in  Easter  Term,  1828,  and  was  then  made 
absolute,  the  Court  saying  that,  as  the  witness  Cullum  merely  declined  signing^ 
the  case  was  not  distinguishable  in  principle  from  that  of  Lee  v.  Shepherd  (a). 

{a)  It  may  be  worthy  of  consideration,  whether  the  inclination  of  the  opinion  of  the  learned 
Chief  JoBiice  at  iViwt  Fritu  is  not  the  moat  correct,  according  to  the  evidence  of  Mr.  Cullum. 
That  gentleman  stated,  that  he  declined  to  join  in  the  warrant,  because  he  understood  that  the 
rent  was  due  to  another  person;  and  it  seems  rather  difficult  to  say  that  such  conduct  was  not 
eipressive  of  an  opinion  that  the  distress  ought  not  to  be  made ;  and  if  so,  then  in  substance 
ind  eifect  it  amounted  to  a  prohibition. 


FURTHER  ADJOURNED  SITTINGS  IN  LONDON,  AFTER  TRINITY 

TERM,  1827. 

BEFORE  LORD  CHIEF  JUSTICS  BEST. 


PINCHON  V.  CHILCOTT.     Oct.  11. 

A  Terbal  agreement  was  made  for  the  purchase  of  some  turnips  growing  in  a  field.    After  the 

Eurchaser  had  removed  the  principal  part,  the  seller  said  to  him,  "  You  owe  me  31.  ;*'  to  whieh 
e  replied,  '*  I  will  send  it  before  I  draw  any  more  turnips.'*    He  afterwards  drew  all  the 
tornips,  but  did  not  send  the  3/. :  Held,  that  it  was  recoverable  on  the  account  stated. 

Assumpsit  (or  goods  sold,  with  the  money  counts,  and  an  account  stated. — 
*2371  '^^^  action  was  brought  to  ^recover  the  sum  of  3/.,  being  the  balance 
^  due  for  a  quantity  of  turnips  sold,  by  a  verbal  contract,  while  they  were 
in  the  ground.  The  principal  part  of  the  turnips  had  been  removed  by  the 
defendant,  when  the  plaintiff  said  to  him,  '*  You  owe  me  3/.'*  The  defendant 
replied,  '*  I  will  send  it  before  I  draw  any  more  turnips."  He  afterwards  drew 
the  remainder  of  the  turnips,  but  did  not  send  the  money.  The  ground  had 
been  measured  for  the  purposes  of  the  agreement. 

Wilde^  Seijt.,  for  the  defendant,  contended,  that,  as  it  appeared  that  the 
turnips  were  sold  while  they  were  in  the  ground,  and  were  drawn  by  the  defend- 
ant, the  contract  related  to  an  interest  in  the  soil,  and  could  not  be  made  the 
subject  of  ao  action  lor  goods  sold.  The  3/.  does  not  appear  to  be  due  for  the 
part  which  was  actually  delivered,  but  lor  that  part  which  was  remaining  in  the 
ground.     It  seems,  also,  that  the  ground  was  measured,  and  not  the  turnips. 

Best,  C.  J.     What  do  you  say  to  the  account  stated? 

Wildej  Seijt  That  is  answered  by  the  nature  of  the  thing — ^the  connection 
with  the  soil.    The  agreement  relates  to  an  interest  in  the  land. 

OiiUtfj  for  the  plaintiff.  With  respect  to  the  S/.,  it  is  spoken  of  as  a  sum 
actually  due^  and  that  must  be  taken  to  be  for  the  part  which  had  been  delivered. 
I  submit,  that  this  is  quite  sufficient,  upon  the  account  stated. 

Best,  C.  J.    I  think  that  the  plaintiff  may  recover  upon  the  account  stated. 

Verdict  accordingly. 

Chittt^,  for  the  plaintiff. 

WiUe,  Seijt,  for  the  defendant. 

[Attomies— 5imA,  L.  f  Cb.,  snd  JIft&r.] 
Vol     IV.— a  2Z» 
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*In  the  ensuing  Michaelmas  Term,  Wilde^  Serjt.,  obtained  a  rule  nisi  for 
setting  aside  the  verdict ;  and  Jones^  Serjt.,  aAerwards  showed  cause  against 
it;  but  the  matter  was  eventually  arranged  by  the  entry  of  a  stet  processus. 

See  the  caae  of  KhowUm  ▼.  MidkM,  13  East,  249,  which  decides,  that  an  admission  by  t 
defendant  that  a  certain  sum  was  agreed  to  be  paid  to  the  platntiflTlbrthe  sale  of  standing  trees, 
inade  after  the  trees  had  been  felled  and  taken  sway  by  the  defendant,  will  support  a  oonat  oa 
an  account  staled,  but  not  a  count  for  goods  sold  and  cielivered. 


BATTHEWS  v.  GALINDO.     Oct.  12. 

4 

A  woman,  who  livea  in  a  state  of  concubinage  with  a  man,  and  passes  as  his  wife,  is  a  oompe* 
tent  witneM  for  him  in  an  action  brought  againat  him,  and  is  not  under  the  same  incapacity 
of  giving  evidence  in  hia  favour,  aa  ahe  would  be,  if  ahe  were  really  hia  wife. 

AssuxpsiT  on  a  bill  of  exchange.  Defence — ^Usury.  The  witness,  who  was 
called  to  prove  the  usury,  on  her  cross-examination,  said,  that  she  lived  in  the 
same  house  with  the  defendant,  and  had  had  several  children  by  him. 

Bkst,  C.  J.  I  shall  not  receive  the  evidence  of  this  witness.  I  am  of  opinioD, 
that  she  ought  not  to  have  been  called.  A  woman  living  with  a  man,  as  his 
wife,  has  precisely  the  same  interest  as  if  she  were  his  wife.  In  the  case  of 
Campifcll  v.  Jlcemlow  (a),  the  late  Lord  Chief  *Baron,  then  Mr.  Baron  rfooo 
JticfiardSy  mentions  an  instance  in  which  Lord  Kenyon  refused  to  admit  *- 
Such  a  person  as  a  witness  in  a  criminal  prosecution.  The  only  difficulty  is  io 
getting  at  the  fact.  I  doubt  whether  I  was  not  wrong  in  allowing  the  question 
to  be  asked  of  her  as  to  the  children ;  but  if  you  prove  it  by  any  other  witness, 
I  will  not  receive  her  evidence.  Afler  Lord  Kenyan  refused,  in  a  case  of  life 
and  death,  to  permit  a  woman,  living  with  a  man  as  his  wife,  to  give  evidence 
to  protect  his  life,  I  shall  certainly  not  admit  her  as  a  witness  for  the  purpose 
of  protecting  his  property. 

A  person  was  then  called,  who  stated,  that  he  had  frequently  seen  the  defend- 
ant and  the  witness  walking  arm  in  arm  together,  and  that,  on  one  occasion, 
they  had  a  child  with  them. 

Best,  C.  J.,  leA  it  to  the  Jury  to  say,  whether  the  witness  was  in  the  situation 
in  which  she  was  said  to  be ;  and  directed  them,  if  they  thought  she  was,  to 
find  a  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

WUde^  Serjt.,  and  — — ,  for  the  plaintiff*. 

£.  LatceSf  Serjt.,  for  the  defendant 

[Attornies— OrcAori/,  and  JRiichin,'] 

{a)  1  Price,  81.  This  was  a  case  before  an  arbitrator,  in  which  he  had  refused  the  endeoee 
of  a  woman  similarly  circumstanced  with  the  witness  in  the  present  case.  The  instance  aUoded 
lo  is  thus  mentionea  in  page  63 : — 

Richards,  B.  I  remember  a  prosecution  tried  at  Chester,  before  my  Lord  Kenfem,  in  1782, 
at  a  time  when  he  was  perhaps  m  the  zenith  of  his  legal  knowledge,  wherein  his  Lordship  smc* 
tinned  the  doctrine  of  the  inadmissibility  of  the  evidence  of  a  person  in  the  situation  of  this 
witness.  The  prisoner,  in  that  case,  was  tried  on  a  char^  of  foreery.  Being  a  man  of  com* 
patent  education,  he  addressed  the  Court  in  his  defence  with  considerable eflect.  In  the  ooune 
of  his  speech,  he  frequently  alluded  to  a  woman,  who  then  accompanied  him,  and  whom  be 
spoke  of  as  his  wife  ;  and  he  concluded  by  oflbrins  her  evidence  in  corroboration  of  some  facti 
which  he  had  stated.  When  the  objection  of  her  being  his  wife  was  taken,  he  said,  that  thef 
were  not,  in  fact,  married  :  but  hia  Lordship  would  not  permit  him  to  call  her,  after  hsviog 
spoken  of,  and  represented  her  aa  hia  wife.    And  he  waa  convicted  and  executed. 

The  case  was  determined  upon  another  point ;  and  the  Court  abstained  from  giviof  aoT 
opinion  on  the  queation  of  the  admiaaibility  of  .the  woman's  evidence. 
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III  ihe  ensuing  Term^  E,  Lataes^  Serjk.,  obtained  a  rule  nist,  for  a  new  trial ; 
*2401  ^^^  came  on  to  be  argued  in  Ekister  *Term9  1828,  when  Best^  C.  J., 
-I  admitted^  that  his  ruling  at  Nisi  Frius  was  wrong,  and  stated,  that  he 
had  been  led  into  it  by  the  incorrect  decision  of  Lord  Kenyan  (a). 

The  rule  for  a  new  trial  was  therefore  made  absolute  (b), 

(a)  Lord  Chief  Baron  Tkom$on^  in  his  jadgment  in  Cati^ll  ▼.  Tweadow,  said,  "  Every  thingi 
both  in  law  and  in  fact,  mast,  in  this  instance,  have  been  referred  to  the  arbitrator.  He  has 
idjodged  the  ease ;  and  he  has  deeided  on  not  calling  this  woman,  who  was  tendered  as  eridence 
on  the  part  of  the  plaintiff,"  &«•  **  It  was  certainly  a  doabtful  question ;  and  the  case  alluded 
to  bv  my  Brotbvr  Ridiardt  shows,  thst  the  course  pursued  by  the  arbitrator  on  this  occasion 
has  been  sanctioned  by  my  Lord  Ktmyom,  whose  opinion  must  ever  be  held  in  respect  and 


reverence." 


(fr)  See  1  Moore  &  Pa]me. 

In  the  case  of  Cunidl  v.  Pratt ^  which  vras  tried  the  same  day,  Spankiet  Serjt,  was  observing 
on  the  testimony  of  a  woman,  who  had  been  called  as  a  witness,  and  sayinff  that  she  was  protected 
by  the  roles  of  law  from  anawerinff  such  questions  aa  might  disparage  tier  character,  Bett,  C. 
J.,  said»  **  I,  for  one,  till  I  hear  it  decided  by  the  House  of  Lords,  shsll  not  go  so  far.  I  shall 
only  prevent  your  asking  such  questions  as  may  subject  witnesses  to  a  prosecution  for  crime, 
bat  not  mcfa  questions  as  merely  tend  to  degrade  them  in  their  character." 


CRISDEE  V.  BOLTON.     Oct.  16, 

In  an  agreement  for  the  sale  of  a  public-house,  it  was  stipulated,  that  the  seller  should  not  be 
concerned  in  carrying  on  the  business  of  a  publican,  within  a  mile  from  the  house  he  had  parted 
with,  "  under  the  penal  sum  of  5002.,  the  same  to  be  recoverable  aa  and  for  liquidatad  da- 
magfg.y  Notwithstanding  this,  he  opened  a  public-house,  about  three  quarters  of  a  mile  off. 
No  evidence  of  actual  damage  was  given  bv  the  plaintiff,  but  for  the  defendant  some  wit- 
nesses ststed  that  the  plaintiff  had  spoken  of  the  injury  as  not  considerable.  It  was  held  at 
Nisi  FHmm,  that  the  whole  sum  was  recoverable  as  stipulated  damages,  but  left  to  the  Jury 
to  stale  what  was  the  actual  damage.  The  Jury  founa  for  the  whoie  sum,  and  the  Court  of 
Common  Pleas  refused  to  grant  a  new  trial. 

Special  assumpsit — ^The  defendant  had  sold  to  the  plaintiff  the  lease  and  good- 
will, dzc,  of  a  house  called  the  Blenheim  Tavern,  and  the  action  was  brought  to 
*2411  ^^^^^^^^  damages  (or  a  breach  of  the  following  clause  in  the  ^agreement 
-'   made  between  the  parties  on  the  subject  of  that  sale : — 

*'And  it  is  fully  agreed  by  the  above-named  parties,  that  the  said  William 
Bolton  shall  not,  either  directly  or  indirectly,  take  or  be  in  any  way  concerned 
in  carrying  on  the  trade  of  a  licensed  victualling-house,  within  the  distance  of 
one  mile  of  the  above  house,  during  the  time  the  same  is  occupied  by  the  said 
Jethro  Crisdee,  or  any  part  of  his  (amily,  under  the  penal  sum  of  500/.,  tho 
same  to  be  recovered  as  and  ibr  liquidated  damages." 

It  appeared  that  the  defendant  had  taken  a  house  called  the  Montpelier,  about 
three  quarters  of  a  mile  from  the  Blenheim  Tavern.  No  evidence  was  given 
OD  the  part  of  the  plaintiff,  of  the  actual  damage  sustained  by  him,  as  he  sought 
to  recover  the  whole  500/.  But  on  the  part  of  the  defendant,  some  evidence 
was  given  of  loose  conversations,  in  which  the  plaintifT  was  represented  to  have 
spoken  of  the  injury  as  not  considerable. 

Wilde^  Serjt.,  for  the  defendant,  submitted,  that  the  500/.  was  not  to  be  con- 
sidered as  liquidated  damages,  and  that  it  was  for  the  Jury  to  say; under  all  the 
circumstances,  what  was  the  damage  which  the  plaintifT  had  actually  sustained. 
In  the  case  of  Riiey  v.  Jones  (a),  which  may  appear  to  be  an  authority  against 

(a)  8  J.  B.  Moore,  244,  S.  C.  1  Bing.  302.  This  was  an  action  ofaswmpiitt  on  an  agreement 
tot  the  sale  of  the  lease  of  a  public-house.  There  was  a  clause  in  the  agreement,  that  law 
expenses,  &c.,  should  be  paid  by^the  parties,  in  equsi  moieties,  "  snd  that  either  of  them  not 
lolfilting  all  and  every  part,  the  party  not  fulfilling"  abouM  "jiay  unto  the  other,  the  sum  of 
^./'  thereby  *'  settled  and  fixed  is  liquidated  damages."    It  was  hsld  that  the  9002.  vras  not 
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me,  the  agreement  is  diflerent  from  the  present.  In  the  case  of  Davis  ▼.  Ren^ 
iOHy  the  Court  remarked  upon  the  introduction  of  the  word  *'  penal.''  (a)  Lord 
JJBfiterden  says,  '^  whoever  ^framed  this  agreement,  does  not  appear  to  r^^jo 
have  had  any  very  clear  idea  of  the  distinction  between  a  penalty  and  *- 
liquidated  damages ;  for  the  sum  of  500/.  is  described  in  the  same  sentence  as 
a  penal  sum,  and  as  liquidated  damages.  Now  both  expressions  cannot  be 
satisfied.  We  must  therefore  look  to  the  whole  of  the  agreement,  in  order  to 
ascertain  whether  the  500/.  wras  intended  to  be  a  penalty  er  liquidated  damages; 
and  considering  the  whole  agreement,  we  think  it  was  dearly  intended  as  i 
penalty  to  secure  such  damages  as  the  party  i^jnred  ought  to  receive.**  He  also 
cited  the  case  of  Randall  v.  Everest  (6). 

Bbst,  C.  J.    The  law  relative  to  liquidated  damages  has  always  been  in 
a  stale  of  great  uncertainty.    This  has  been  occasioned  by  Judges  endeavour* 
ing  to  make  better  contracts  for  parties  than  they  have  made  for  theaciselTes. 
I  think  that  the  parties  to  contracts,  from  knowing  exactly  their  own  sitoa- 
tions  and  objects,  can  better  appreciate  the  consequences  of  their  failing  to 
obtain  those  objects  than  either  Judges  or  Juries.     Whether  a  contract  bo 
under  seal  or  not,  if  it  clearly  states  what  shall  be  paid  by  the  party  who 
breaks  it  to  the  party  to  whose  prejudice  it  is  broken,  the  verdict  in  an  action 
for  the  breach  of  it  should  be  for  the  stipulated  sum.     A  court  of  justice 
has  no  more  authority  to  put  a  difierent  construction  on  the  part  of  an  instni- 
ment  ascertaining  the  amount  of  damages,  than  it  has  to  decide  contrart 
to  any  other  of  its  clauses.     Our  office  is  to  ascertain  the  intent  of  the  par- 
ties, and,  if  not  contrary  to  law,  to  carry  their  intent  into  execution.    In 
*Clie  present  case  no  evidence  has  been  adduced  of  the  amount  of  damage  r«QA« 
sustained  by  the  plaintiff.     In  this,  and  in  most  other  cases  of  this  sort,  '- 
it  would  be  impossible  to  give  such  evidence  as  would  enable  Juries  to  do 
complete  justice.   The  claim  for  danu^jes  must  depend  not  only  on  things  which 
have  been  done,  which  are  difficult  of  proof,  but  on  what  may  be  done,  which  it 
is  impossible  to  prove,  on  the  value  of  the  customers  which  the  conduct  of  the 
vendor  of  the  lease  has  attached  to  him,  and  what  number  his  future  conduct  in 
the  house  that  he  has  taken,  is  likely  to  draw  to  him.  We  can  have  no  safer  guide 
to  go  by  in  deciding  on  the  aanount  of  compensation  for  breach  of  contract  in 
such  cases,  than  that  estimate  which  the  parties,  each  knowing  all  the  circam- 
stances  of  the  case»  and  anxiously  taking  care  of  their  respective  interests,  hare 
agreed  on.    I  cannot  subscribe  to  the  doctrine  attributed  to  Lord  Thniertfcn^  in 
Randall  v.  Everest.    If  it  be  doubtful  from  the  terms  of  the  contract,  whether 
the  parties  mean  that  the  sum  mentioned  in  it  shall  be  a  penalty  or  liquidated 
damages,  then  I  should  incline  to  consider  the  clause  as  creating  a  penalty,  and 
not  giving  stipulated  damages.    So  if  but  one  sum  is  mentioned,  and  theie  maj 
be  several  breaches,  and  it  is  not  distinctly  stated  that  this  sum  is  to  be  paklen 
each  breach,  I  should  hold,  as  the  Court  heM  in  AsOey  v»  Wddtm  (c),  that  the 
sum  mentioned  was  to  be  considered  only  as  a  penalty.    In  this  case  the  sam 
of  500/.  is  to  be  paid  for  the  doing  of  one  thing  only,  viz.  setting  up  a  victual- 
ling-house within  one  mile  of  the  house  transferred  to  the  plaintiff.     It  is  called 
a  penal  sum,  and  I  will  admit  that  the  parties  considered  it  as  sonnething  more 
than  compensation ;  but  they  have  expressly  agreed  that  this  penal  sum  shall 
be  recovered  as  and   for  stipulated  damagea.     When  the  defendant  has  so 

a  mere  penalty  to  cover  the  setaal  dhrasige,  but  a  aam  to  be  recovered  on  any  breach  of  the 
agreement. 

(a)  6  B.  &  C.  216.  The  words  in  that  ease  were,  •»  in  the  penal  sum  of  5001.,  lo  be  wnm; 
wle  for  breach  of  the  said  agreement,  in  any  Court  or  CoarCt  of  law,  as  and  by  way  of  ii|«* 
dated  damages.** 

(^)  Vol  2,  of  these  Reports,  p.  5T7»  «9.  C.  1  Moo.  &  VMk.  In  thM  case  Lord  7«fcniea 
•ajd,  that  in  actions  on  agreements,  which  ars  not  ander  seal,  whatever  may  be  the  «xi«*5°?* 
aaed  bv  the  parties,  the  plsintiir  ought  to  reoovsr  mieh  daaag^rss,  npon  a  visw  of  tfaa  vbsm 

as,  the  Jurv  think  fit  to  give,  aad  ao  moia. 

U)  a  Boa.  4  Pnl.  346. 
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unequiv^eally  agreed,  that  if  he  ever  did  what  it  has  been  proved  that  he  did, 
be  would  pay  500/.,  what  right  has  he  now  to  say  that  the  verdict  against  him 
ought  not  to  be  to  this  amount  ?  The  verdict  must  therefore  be  taken  for  the 
*2441  ^^'^^^^  ^^^  >  ^^  ^  ^^'^  desire  the  Jury  to  say  what  damages  they  think, 
•I  in  point  of  fact,  the  plaintiff  is  entitled  to ;  and  if  they  should  find  a  less 
sum  than  50(ML,  I  will  give  the  defendent  leave  to  move  to  reduce  the  verdict  to 
the  sum  found  by  the  Jury. 

The  Jury  found  for  the  plaintifT— Damages,  500/. 

/onef,  fieijt.,  and  IhuMna^n^  for  the  plaintiff. 

Wilde^  Serjt.,  and  Steer^  for  the  defendant. 

[Attornies — Robinson  ^  San^  and  EikinsJ] 


Iir  the  ensuing  Michaelmas  Term,  WUde^  Serjt.,  obtained  a  rule  nisi  for  a 
new  trial,  which,  in  Easter  Term,  1828,  was  discharged,  the  Lord  Chief  Justice 
observing,  that  it  was  led  to  the  Jury  to  find  what  damages  they  pleased,  and 
be  could  not  say  that  they  were  excessive.  So  that  the  opinion  given  at  Nisi 
Priks  was  not  considered  by  the  Court. 


SITTINGS  IN  LONDON,  AFTER  MICHAELMAS  TERM,  1827, 

BEFORE  MR.  JUSTICE  PARK. 
{Who  sat  for  the  Lord  Oiirf  Justice.) 


PHILPOTT  V.  J.  W.  BRYANT.   Nov.  80. 

U  is  not  Decenary  in  an  action  against  the  drawer  of  a  bill  of  exchange,  payable  after  date,  to 
ajer  acceptance  or  notice  of  refusal  to  accept,  but  proof  of  preeentment  for  payment  is  sufll- 
cieiit.  If  a  bill  is  accepted  payable  at  a  particular  place,  and  the  acceptor  diea  before  it 
beooroea  doe,  it  ia  aufncient,  in  an  action  against  the  drawer,  to  prove  presentment  at  the 
apecified  place,  and  it  is  not  necessary  to  show  presentment  at  the  bouse  of  the  deceased's 
representative. 

Assumpsit  on  a  hill  of  exchange,  dated  the  16th  of  Septemher,  1822,  at  six 

months  aAer  date,  drawn  by  the  defendant  on  his  father  John  Bryant,  and 

accepted  by  him  payable  at'  No.  16,  Bishopsgate  Street.     The  plaintiff  was 

#2451  *^^  holder.    Tlie  declaration  stated,  that  the  IhU  was  in  due  manner 

^  presented  to  the  AnLyre^  for  payment. 

A  notary's  clerk  proved,  that  he  presented  the  bill  for  payment^  at  No.  18, 
Bishopsgate  Street;  and  it  appeared  that  John  Bryant,  the  drawee,  died  ahout  a 
fortnight  before  the  bill  became  due,  leaving  his  widow  his  executrix. 

Curwood^  for  the  defendant,  objected  that  the  plaintiff  could  not  recover,  as  he 
had  merely  averred  and  proved  presentment  to  the  drawee  for  payment.  To 
rnake  the  drawer  liable,  there  must  be  default  on  the  part  of  the  acceptor ;  and 
if  the  drawee  has  not  been  required  to  accept,  he  cannot  be  guilty  of  default  in 
neglecting  to  pay. 

Pabx,  J.    I  am  clearly  of  opinion,  that  what  has  been  done  is  sufficient.    I 
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Bhoald  destroy  half  the  trade  of  the  city  of  London,  if  I  were  to  hold,  that  bilb 
made  payable  so  many  days  after  daXt  must  be  presented  for  acceptance  as  well 
as  for  payment.     If  they  are  made  payable  after  sight  it  will  be  otherwise. 

Curtoood  then  submitted,  that  the  drawee  being  dead  before  the  bill  became 
due,  the  plaintiff  was  bound  to  prove  presentment  at  the  house  of  the  executrix, 
because  she  might  not  be  conusant  of  the  existence  of  any  such  bill. 

Park,  J.  No.  I  think  not.  It  is  presented  where  it  is  made  payable,  and 
I  am  of  opinion  that  that  is  sufficient. 

Verdict  for  the  plaintiff,  subject  to  a  motion  oo  another  point. 

Wilde^  Serjt.,  and  TheHger^  for  the  plaintiff. 

Ourwood^  for  the  defendant. 


[Attornies — A,  Ciarke^  and  EiekeJ] 


•ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  r,,^ 

MICHAELMAS  TERM,  1827.  ^  ^ 


BEFORE  MR.  JUSTICE  BURROUGH. 


ALLISON  V.  HAYDON.    Dec.  4. 

Admiiiion  h  ■  member  of  the  Royal  Colle^  of  Sm^tonB,  does  not  entitle  ■  men,  nwe  tht 
etat.  S5  Geo.  3,  c.  194,  to  charge  lor  medicinea  admimatered  bj  him  while  atteDdinga  padeot 
aufiering  under  typkun  fevtr. 

But  a  surgeon  may  cbam  for  medicine  adminiatered  in  a  aurgkal  caae,  where  the  nedidne  if 
aubaervient  and  saborainate  to  the  diacharge  of  hia  duty  aa  a  aurgeoa. 

Assumpsit. — ^The  plaintiff  was  a  member  of  the  Royal  College  of  Surgeons, 
but  had  not  been  in  practice  as  an  apothecary,  before  1815,  nor  had  been  liceosed 
to  practise  by  the  Apothecaries'  Company.  The  charges  were  made  for  medi- 
cines furnished,  and  attendances  given  in  the  shape  of  calls  on  the  defendant, 
who  had  the  typhus  (ever,  and  whose  house  was  three  miles  distant  from  that 
of  the  plaintiff.  The  whole  of  the  demand  had  been  paid  with  the  exception  of 
4/.  I  As.  AAer  the  action  had  been  commenced,  the  defendant  ofiered  to  pay  tJie 
balance,  but  objected  to  paying  any  costs. 

JEL  Latces^  Serjt.,  for  the  defendant,  submitted,  that  under  the  statute  55  Geo. 
8,  c.  104(a),  the  plaintiff  not  being  an  apothecary  was  not  in  a  situatioa  to 
recover. 

Jhddy^  Serjt.,  contrd^  contended,  that  as  he  was  a  surgeon,  and  licensed  to 
practise  as  a  surgeon,  he  was  entitled  to  a  verdict. 

BuRRouoH,  J.,  was  of  opinion,  that  the  words  of  the  statute  were  clear  against 
the  plaintiff,  and  that  he  must  *therefore  be  nonsuited.     He  however 
gave  permission  for  a  nx>tion  to  set  aside  the  nonsuit. 

ToMy,  Serjt.,  and  Tt^fourd,  for  the  plaintiff. 

E.  Lawes^  Serjt.,  for  the  defendant. 


[•247 


[Attornies— &ZIE:0/tf,  and  Wright.] 

(a)  S.  21,  which  enacta,  that  no  apothecary  shall  be  allowed  to  recover  **  any  dkargei  diime^ 
by  him,"  unless  be  proves  on  the  trial  that  he  waa  in  practice  before  Au^rust,  1815,  or  his 
^btained  a  certificate"  to  practiae,  from  the  Maater,  Waidena,  Sec,  of  the  ApotfaectfiM' 
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In  the  ensuing  Michaelmas  Term,  TUddy,  Seijt.,  obtained  a  rule  nisi  for 
setting  aside  the  nonsuit,  which,  in  Easter  Term,  1828,  came  on  to  bo  argued. 
E,  Latoesy  Serjt.,  showed  cause,  and  contended,  that  the  2l8t  section  of  the 
55  Geo.  3,  c.  194,  was  decisive  upon  the  subject,  and  that  it  was  not  controlled 
by  the  28th  or  29th  sections  of  the  same  statute  (a).  He  also  contended,  that  a 
case  of  typhus  fever  was  not  a  case  which  came  regularly  within  the  province 
of  a  surgeon,  which  was  stated  in  the  dictionaries  to  be  confined  to  manual 
operations. 

«24ci  *  Toddy ^  Serjt.,  in  support  of  the  rule.  The  29th  section  excepts  the 
-■  College  of  Surgeons  from  the  operation  of  the  act.  The  business  of  an 
apothecary  is  to  sell  drugs  and  medicines,  and  not  to  attend  people  when  they 
are  ill.  The  balance  is  claimed  for  attendances,  and  not  for  medicine.  All  the 
medicine  has  been  paid  (or.  The  statute  intends  that  the  superior  degree  of  a 
surgeon  shall  be  subject  to  the  College  of  Surgeons,  and  the  inferior  degree  of 
an  apothecary  to  the  control  of  the  Apothecaries'  Company,  but  it  was  never 
intended  that  a  regularly  qualified  surgeon  should  not  be  allowed  to  act  both  as 
a  surgeon  and  apothecary.  It  has  t)een  said  from  the  Bench,  that  an  apothe- 
cary cannot  charge  for  attendances.  The  question  is,  Does  the  word  apothecary 
in  the  act  of  Parliament,  apply  to  a  surgeon  who  furnishes  medicines.  It  would 
be  subjecting  surgeons  to  a  very  degrading  necessity,  if  they  were  required  to 
undergo  an  examination  at  Apothecariefs'  Hall.  An  apothecary  is  a  person 
selling  medicines  generally  without  attendances,  not  a  person  who  merely  sup- 
plies them  in  the  particular  cases  which  he  attends. 

Park,  J.  I  take  it  that  an  apothecary  is  not  merely  to  make  up  medicines, 
he  is  to  have  a  certain  portion  of  competent  skill  for  the  administering  of  them. 
There  are  four  degrees  in  the  medical  profession,  physicians,  surgeons,  apothe- 
caries, and  chymists  and  druggists. 

Gasxlex,  J.  May  not  the  exception  in  the  statute  be  complied  with  by 
applying  it  only  to  matters  ancilliary  to  surgical  practice?  There  may  be  some 
small  medicines  necessary  in  the  case  of  a  manual  operation,  which  a  surgeon 
would  be  justified  in  administering. 

Bbst,  0.  J.  I  have  a  great  respect  for  the  medical  profession,  and  should  be 
sorry  to  lay  down  any  rule  which  had  a  tendency  to  injure  any  branch  of  it. 
»24Qi  In  my  opinion,  *we  best  consult  the  honour  of  this  profession,  and,  what 
^  is  of  higher  importance,  we  secure  the  health  of  the  people,  by  strictly 
enforcing  the  laws  which  provide,  that  those  who  practise  any  branch  of  this 
art,  should  be  regularly  educated  in  that  branch.  I  cannot  agree  with  my 
Brother  Ttiddy^  that  the  Legislature  intended  to  give  to  surgeons,  on  account  of 
their  superiority  to  apothecaries,  the  privilege  of  practising  in  physic  as  well  as 
surgery,  nor  can  I  accede  to  the  statement  of  my  Brother  LaweSy  that  the  business 
of  a  surgeon  is  confined  to  manual  operations.  The  exception  in  this  statute, 
which,  it  has  been  insisted,  authorixes  surgeons  to  practise  physic,  only  allows 
them  to  administer  medicines  in  8urgic4il  cases.  For  some  disorders,  relief  is 
sought  from  medicine,  for  others  from  topical  applications.  A  different  educa- 
tion is  necessary  to  prepare  men  to  undertake  the  cure  of  either  of  these  difierent 

(a)  S.  28  provides,  that  nothing  in  the  act  shall  extend  to  afiect  the  business  of  a  chymist 
•nd  druggist. 

S.  29  is  as  follows : — "That  nothing  in  this  act  contained  shall  extend  or  be  construed  to 
extend  to  lessen,  prejudice,  or  defeat,  or  in  any  wise  to  interfere  with  any  of  the  rights,  autho- 
rities, priyileires,  and  immunities  heretofore  vested  in,  and  exercised  and  enjoyed  by.  either  of 
the  two  Universities  of  Oxford  or  Cambridge,  the  Rojral  College  of  Physicians,  the  Royal 
College  of  Surgeons,  or  the  said  .Society  of  Apothecaries,  respectively,  other  than  and  except 
•ucb  as  shall  or  majr  have  been  altered,  varied,  or  amended,  in  and  by  this  act,  or  of  any  per- 
son or  persons  practising  as  an  apothecary  previously  to  the  1st  day  of  August,  1815 ;  but  the 
■aid  Universities.  Royal  Colleges,  and  the  said  Society,  and  all  such  persons  or  person  shall 
have,  use,  exercise,  and  enjoy  all  such  riehts,  suthorities,  privileges,  and  immunities,  save  and 
except  as  aforesaid,  in  ns  full,  ample,  ana  beneficial  a  manner,  to  all  intents,  and  purposes,  as 
they  might  have  done  before  the  passing  of  this  act,  and  in  cose  the  same  had  nevtr  been 
passed.'^ 
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descriptions  of  complaints.  To  attain  a  proper  proficicocy  in  either  branch, 
requires  undivided  attention.  The  first  description  belongs  to  the  physician 
and  apothecary,  the  second  to  the  surgeon.  Tiie  professors  of  each  branch  of 
medicine  must  sometimes  go  beyond  their  proper  limits.  It  may  be  necessary 
for  the  apothecary  to  use  the  lancet,  and  the  surgeon  to  administer  medicines, 
either  to  prevent  the  necessity  of  an  operation,  to  prepare .  the  patient  for  it  if 
necessary,  or  to  recover  him  from  its  efiects  if  performed.  In  these  cases,  the 
apothecary  cannot  be  considered  as  infringing  the  laws  made  for  the  regulation 
and  protection  of  surgeons,  or  the  surgeon  such  as  relate  to  the  apothecary. 
The  exception  relied  on  by  the  plaintiff's  counsel,  was  introduced  into  this  act 
to  protect  surgeons  in  such  cases,  and  in  such  cases  only.  In  some  neigh- 
bourhoods, there  is  not  sufficient  business  to  support  both  a  surgeon  and 
an  apothecary.  The  same  person  must,  in  such  places,  act  in  both  charac* 
ters ;  and  from  the  necessity  of  the  case,  patients  must  be  satisfied  with  the 
skill  and  knowledge  in  each,  which  such  a  practitioner  can  acquire.  In  these 
cases  the  practitioner  must  be  'educated  as  a  surgeon,  and  as  an  apothe*  r*250 
cary,  and  before  he  is  permitted  to  practise,  he  must  obtain  certificates  *- 
of  his  competency  from  the  proper  authorities  in  each  profession.  The  plaintiff 
has  no  license  from  the  Apothecaries'  Company  to  practise  as  an  apothecary. 
The  malady  he  undertook  the  cure  of  was  a  typhus  fever,  which  is  not  a  disease 
that  belongs  to  the  surgeon's  branch-  of  medicine,  and  he  cannot  tbefefbre 
recover  for  his  attendances  on  a  patient  sufiering  under  it. 

Pabk,  J.  It  appears  to  be  the  object  of  the  act  of  Parliament  to  keep  the 
practice  of  an  apothecary  distinct  from  any  other.  The  title  of  the  act  is  ''An 
Act  for  better  regulating  the  practice  of  Apothecaries  throughout  Bnglaod  and 
Wales."  A  chymist  could  not  recover  for  advice  and  administering  medicine. 
It  appears  to  me  that  this  plaintiff,  being  only  a  surgeon,  was  called  in  to  ad 
as  an  apothecary,  and  is  not  in  a  situation  to  recover. 

BuRROuoH,  J.,  concurred. 

Gasblee,  J.  I  believe  that  in  point  of  fact,  when  persons  act  in  the  capacity 
of  both  surgeon  and  apothecary,  they  are  examined  both  at  Surgeons'  and 
Apothecaries'  Hall. 

Rule  discharged* 


DOBREE  If.  EASTWOOD.    Dec.  8. 

If  a  letter,  ^vinB  notice  of  *he  dishonour  of  a  bill,  is  put  into  the  two-penny  poet-office,  io  tioa 
to  be  delivered  on  the  proper  day,  in  the  ordinary  course  of  business,  but,  from  sone  deity 
in  the  office,  does  not  reach  ira  destination  till  afterwards,  such  delay  io  the  office  will  oot 
prejudice  the  psrty  by  whom  the  notice  was  given. 

If  there  are  several  indorsers  of  a  bill,  and  the  last  indorsee  and  holder  resorts  in  the  £nt 
instance  to  the  first  of  such  indorsers.  he  is  not  entitled  to  as  man^^dsysas  there  are  indorsen 
to  give  notice  of  dishonour  in,  but  must  give  it  within  the  same  time  as  he  would  have  beeo 
obhged  to  do  it  in,  if  he  had  resorted  at  first  to  his  own  immediate  indorser. 

AssrMPSiT  on  a  bill  of  exchange  for  100/.  drawn  by  the  defendant,  aod 
indorsed  by  him  to  Lawford,  by  *Lawford  to  Pope,  by  Pope  to  Parker,  r^^^^ 
and  by  Parker  to  the  plaintiflT.  According  to  the  evidence  at  the  trial,  ^ 
it  appeared,  that  the  bill  became  due  end  was  dishonoured  on  the  27th  October, 
1826.  A  witness  proved,  that  on  the  28th,  which  was  a  Saturday,  he  put,  oa 
the  part  of  the  plaintiff,  a  notice  of  the  dishonour  in  the  two-penny  post,  in  Ber- 
ners  Street,  Oxford  Street,  directed  to  the  drfetidant,  at  Belvidere  Wharf,  on  the 
Lambeth  side  of  Westminster  Bridge.  He  stated  that  he  put  it  in  the  post  adout 
5  or  6  o'clock  .'n  the  evening.  One  of  the  post-marks  on  the  letter  was  of  the 
date  of  the  30th. 
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Wilde^  Serjt.,  for  the  defendant,  contended  that  the  notice  was  not  sufficient. 
It  ought  fo  have  been  so  given  as  to  reach  the  party  to  whom  it  was  addressed, 
on  the  2dth,  and  the  post-mark  of  the  30th  shows,  that  it  was  not  delivered  till 
that  day.  The  principle  is  this,  that  a  party  in  a  case  like  the  present,  where 
the  residence  of  the  drawer  is  so  near,  may  either  send  a  special  niessenger,  or 
use  the  two-penny  post,  but  if  he  chooses  to  use  the  post  instead  of  the  special 
messenger,  he  must  take  care  so  to  use  it,  that  the  party  to  whom  he  is  sending 
may  not  be  delayed  by  it.  He  cited  Smith  v.  MulleU(a)^  and  Lawson  and 
aoother  v.  Sherwood  (6). 

BuRBouoH,  J.  Supposing  the  letter  to  have  been  put  into  the  post  on  the  28th, 
early  enough  to  be  delivered  on  that  day  in  the  ordinary  course  of  business,  but  that 
*2521  ^^^  some  delay  in  the  office,  it  was  not  delivered  till  the  30th,  *I  ap- 
•>  prehend  that  the  fault  of  the  post-office  is  not  to  prejudice  the  plnintifT. 

Wildey  Serjt.  It  is  to  be  presumed,  that  the  post-office  does  its  duty  regularly, 
as  a  public  office,  and  it  is  upon  thia  supposition  that  the  sending  a  letter  by  the 
post  is  evidence  of  notice  at  all. 

E,  Luwes^  Serjt.,  and  Curxoood^  for  the  plaintiff.  The  notice  was  clearly  in 
time  on  the  30th.  The  defendant  was  fourth  indorsee,  reckoning  from  the 
plaintiff  the  holder.  All  the  plaintiff  was  bound  to  do  was  to  give  notice  to  his 
immediate  indorser  oo  the  next  day  afler  the  dishonour,  but  not  to  the  defendant, 
wbo  stood  four  off  from  him.  He  was  entitled  to  time  for  inouiring  as  to  the 
residence  of  a  person  who  was  not  his  immediate  indorser.  They  cited  ScsU 
?.  Lifford  (c). 

WUde^  Serjt.  The  case  of  ScM  v.  Lijfbrd  is  mentioned  in  the  case  I  cited, 
and  ruled  not  to  apply. 

The  witness  was  then  called  up  again,  and  said  that  he  put  the  letter  into  the 
post-office  brfore  5  o^  clock. 

BusRouoH,  J.  I  will  leave  it  to  the  Jury  to  say  whether  the  letter  was  put 
in  early  enough  to  reach  the  defendant  on  the  28th. 

WildBy  Serjt.,  then  addressed  the  Jury.  If  the  holder  of  a  bill  applies  to  his 
«253i  immediate  indorser,  that  immediate  ^indorser  has  a  day  to  give  notice 
-■  to  his  immediate  indorser,  but  if  the  holder  chooses,  in  the  first  instance, 
to  opply  to  the  drawer,  he  is  not  to  have  as  many  days  as  there  are  indorsers, 
Id  give  his  notice  in,  but  must  give  it  within  one  day,  as  he  would  have  been 
obliged  to  do,  if  he  had  applied  to  his  immediate  indorser.  The  law  presumes 
that  all  public  offices  discharge  their  duty  properly,  in  the  absence  of  proof  to 
the  contrary.  And  it  is  so  with  respect  to  the  post-office.  The  plaintiff  is  bound 
to  prove  that  the  letter  was  put  in  at  such  a  time  as  would  cause  it,  in  the  regu* 
)ar  coarse  of  business,  to  be  delivered  on  the  28th.  But  the  post-mark  showa 
that  it  was  in  the  office^  at  some  part  of  the  day  on  the  dOth.  What  ground  ia 
there  for  supposing  that  the  post-office  did  not  do  its  duty  in  this  particular 
iostance?  I  submit  that,  under  all  these  circumstances,  the  defendant  is  clearly 
entitled  to  a  verdict. 

BuRRouoii,  J.  The  holder  of  a  bill  may,  when  it  has  been  dishonoured,  either 
Tcsort  to  his  immediate  indorser,  and  then  he  must  give  him  notice  within  the 
proper  time,  or  he  may  resort  to  the  drawer,  and  then  he  must  give  him  notice 
within  the  same  time.    It  is  not  that  the  holder  of  the  bill  has  as  many  daya  as 

(a)  2  Gamp.  20S.  That  wbb  an  action  by  the  fourth  againat  the  firat  indoraeeof  a  bill,  all  the 
Pvties  lived  in  London ;  the  plain  tiff  received  notice  of  diahonour  on  the  20th,  and  gave  notice 
^  his  immediate  indorser  on  the  2l8t,  b]r  a  two-penny  poet  letter,  which  was  put  in  ao  late  in 
the  evening,  that  it  waa  not  delivered  uil  the  22d,  and  it  was  held  that  the  notice  was  not 

■ttmcienr, 

(*)  1  Stark.  314. 

.  (()  1  Camp.  246.    This  case,  inter  alia,  decided,  that  where  a  bill  of  exchange,  all  the  par- 
^1  to  which  resided  in  the  same  town,  heceme  due  on  the  4ih,  when  it  was  presented  ibr 

Etyment  by  the  payee'a  bankers,  ami  returned  to  him  dishonoured  on  the  5th,  a  letter  sent  by 
101  to  the  drawer  on  the  6th,  giving  notice  of  the  diahonour,  was  in  time.    This  point 
confirmed  in  banc.    See  9  East,  347. 
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there  are  indoreees,  hut  that  each  indorser  has  his  own  day  (a).  IF  the  lettei 
was  put  into  the  post-office  at  such  an  hour  od  the  28th  as  that  it  could  be 
delivered  in  tlie  course  of  that  day,  then  the  notice  will  be  sufficient,  otbenrise 
it  will  not. 

His  Lordship  then  left  the  question  to  the  Jury,  who  stated  it  as  their  opiiuoD, 
that,  if  the  letter  was  put  in  on  *the  28th,  it  was  not  put  in  in  time  to  r^nej 
reach  the  defendant  that  night,  and  found  their  *- 

Verdict  for  the  defendant. 

E,  LaweSf  Serjt.,  and  Curtcoody  for  the  plaintiff. 

Wilde^  and  Andrews^  Serjts.,  for  the  defendant. 

[Attornies — Willis^  and  Rogers  ^  Son."] 


Iif  the  ensuing  Hilary  term,  E.  LateeSj  Serjt.,  applied  to  set  aside  the  Terdlct, 
and  the  Court  granted  a  rule,  which,  on  another  point  distinct  from  those 
decided  at  Nisi  Prius^  was  made  absolute  for  a  new  trial. 

(a)  In  Mnrtik  T.  Maxwell,  mentioiwd  in^  a  note  in  psffe  210,  of  2  Camp.,  Lord  BHaiynji^ 
held,  that,  upon  the  dishonour  of  a  bill,  it  ia  not  enough  that  the  drawer  or  indorter  reoeivcfe 
notice  in  aa  many  dajra  as  there  are  subsequent  indorsees,  unless  it  is  shown  that  each  iodocm 
ga^e  notice  within  a  daj  after  receiving  it. 


RADBURN  V.  MORRIS  and  another.    Dee.  15. 

In  an  action  of  trover,  for  a  barge,  brought  againat  barge^boildera,  who  claimed  under  a  peraoa 
named  Wilson,  who  had  put  it  into  their  cusrody  for  repairs,  snd  who  made  tiile  under  t pur- 
chase from  a  person  named  Buckman,  who  was  slleffvd  by  the  plaintiff  to  have  previootiy 
:  sold  to  him. — Buckman  was  called  aa  a  witness  on  the  part  of  the  defendanta : — Held,  that  a 
release  from  Wilson  was  sufficient  to  render  him  competent,  and  that  a  release  from  the  de- 
fendants waa  unnecessary. 

Trover  for  a  barge  called  the  Thomas.  The  plaintiff^s  title  rested  on  a 
purchase  from  a  person  named  Buckmnn.  To  prove  the  payment  of  part  of 
the  purchase-money,  a  receipt  by  Buckman  for  it  was  put  in,  and  his  hand- 
writing  proved  by  the  attesting  witness. 

BompaSy  Serjt.,  for  the  defendant.  As  against  third  persons  the  receipt  is 
not  evidence.  It  is  a  mere  declaration  of  Buckman  at  the  time,  and  he  ought 
to  be  called  as  a  witness. 

BuRRouOH,  J.,  was  of  opinion,  that  the  receipt  was  admissible. 

•The  defendants  were  bargp-builders,  and  claimed  the  barge  under  a  t^mj^ 
person  named  Wilson,  who  was  alleged  to  have  subsequently  bought  of  ^ 
Buckmnn  (the  barge  having  been  allowed  by  Radburn  to  remain  in  his  posses- 
•ion),  and  who  had  put  it  into  their  custody  for  repairs. 

BompaSy  Serjt.,  for  the  defendants,  called  Buckman  as  a  witness,  for  the  pur- 
pose of  supporting  their  claim  to  the  barge. 

Wildey  Serjt.,  for  the  plnintiff,  objected  to  him  as  incompetrnt. 

Bompas,  Serjt.,  referred  to  Nix  v.  CuUing{a),  and   Ward  v.  Wttkin- 


Slf  »^'|  """  °*°  "o*  P"y  hjm  hy  a  certain  day.  and  in  consequence  of  which  he  did  «ll  it  to  IM 
hfm.^i.'t^K •  .u  ^^^V"?  *^®  verdict  obtained  on  his  evidence  will  not  avail  him  in  any  action  to  bt 
wonght  by  the  plaintiff  against  him. 
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mm  (a)f  and  he  contended  that  the  witness  stood  indiflerent,  as  he  would  be  liable 
ovei  to  the  plaintiff,  if  the  defendants  succeeded,  and  to  the  defendants,  if  the 
plaintiff  should  have  a  verdict. 

Wilf/e^  Serjt.  The  witness  is  called  to  impeach  the  sale  to  the  plaintiff.  If 
there  should  be  a  verdict  against  the  defendants,  then  this  record  would  be  evi- 
dence against  him,  in  an  action  by  the  defendants,  of  the  amount  recovered ;  as 
in  the  instance  of  servants  and  masters  in  cases  of  negligence.  It  would  not 
be  evidence  of  the  circumstances  but  of  the  amount  of  the  verdict.  Bland  v. 
*25B1  '^^^^^{p)'  '^he  plaintiff  says  the  witness  sold  the  barge  to  *him.  The 
-■  defendants  say,  he  did  not.  Suppose  the  plaintiff  fails  in  his  action,  the 
verdict  will  prove  nothing  (or  him :  it  Mnll  not  be  evidence  agninst  the  witness. 
But  it  will  be  evidence  for  the  defendants  if  the  plaintiff  should  recover. 

BvRRouoH,  J.  This  man  has  sold  what  was  said  to  be  his  own  property  to 
the  plaintiff,  and  now  he  has  come  to  say  that  it  was  not  his  property.  I  am 
clearly  of  opinion  that  he  cannot  be  received  to  give  the  evidence  proposed.  It 
seems  to  me  quite  clear,  that,  in  the  event  of  the  verdict  being  for  the  plaintiff, 
the  record  would  be  evidence  of  the  amount  of  the  damages  recovered. 

A  joint  and  several  release  to  Buckman  by  Wilson,  and  the  defendants,  was 
then  tendered  by  Bompas^  Serjt. :  it  contained  only  one  stamp. 

Wiide^  Seijt.,  objected  that  it  was  not  sufficient,  as  the  different  parties  had 
distinct  interests. 

BuRRouoH,  J.  As  far  as  we  can  see  now,  these  parties  have  distinct  interests, 
which  it  will  rc^quire  separate  deeds  to  release. 

BompaSj  Serjt.  Wliere  the  release  applies  to  one  and  the  same  transaction, 
though  it  is  by  difierent  persons,  one  stamp  is  sufficient.  This  is  one  transac- 
tion alone,  and  the  release  applies  to  it.  The  case  of  creditors,  where  it  is 
admitted  that  one  general  release  will  do,  is  in  point  in  the  present  case. 

Wtlde^  Serjt.     This  is  a  general  release  of  all  claims  by  the  particular  par- 
ties respectively,  and  is  not  in  respect  of  any  thing  which  shows  a  community 
*2fi7l  ^^  interest.     In  the  *^case  of  creditors,  the  mutuality  of  the  release  ere* 
•I  ating  the  consideration  makes  the  distinction. 

The  witness  was  then  rejected,  and  other  evidence  was  given,  but  in  the  pro- 
gress of  the  case,  another  release  was  tendered,  which  was  executed  by  Morris 
only  (the  other  defendant  not  being  then  present).  This,  it  was  contended, 
would  operate  as  a  release  by  both,  they  being  in  partnership. 

Wilde,  Serjt.  Tort  feazers  cannot  claim  contribution.  The  defendant,  who 
has  not  signed,  may  have  execution  levied  individually  on  him,  and  he  must 
therefore  individually  release  to  the  witness. 

BuBRouGH,  J.,  thought  that  the  release  would  not  do. 

A  separate  release  by  Wilson  was  also  put  in,  but  objected  to  as  not  sufficient, 
and  the  objection  allowed. 

The  case  went  on,  and  terminated  eventually  in  a 

Verdict  for  the  plaintiff. 

Wilde,  Serjt.,  and  Ryland,  for  the  plaintiff. 

Bompas,  Serjt.,  for  the  defendant. 

[Attomies — B*  Lewis,  and  RidoutJ] 


In  the  ensuing  Hilary  Term  a  rule  nisi  for  a  new  trial  was  obtained,  on  the 
ground  that  the  witness  ought  to  have  been  received.  This  rule  came  on  to  be 
argued  in  Easter  Term. 

[a)  4  B.  &  A.  410.  In  trover  by  A.  against  B.,  C.  is  a  competent  witneaa  to  prove  property 
ID  hiroMlf. 

(6)  2  N.  R.  331.  That  case  decides,  that  in  an  action  of  trespass  against  the  sherifT,  for  taking 
the  guods  of  A.  in  execation  for  the  debt  of  B.,  where  the  question  is,  whether  the  goods  had 
been  previonsly  assigned  by  B.  to  A.  or  not :  B.  is  not  a  oompetent  witneas  to  diq>rove  ths 
Msignment  to  A. 
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In^sbowing  cause  against  it,  it  was  contended  that  the  witness  was  not  indif- 
ferent,  as  he  had  a  stronger  interest  in  the  success  of  the  defendants,  than  in  that 
of  the  ^^plaintiff,  because,  if  the  plaintiff  succeeded,  the  defendants  might  (-#250 
recover  against  Wilson,  the  value  of  the  barge  and  the  costs  of  one  ac-  ^ 
tion ;  and  Wilson  could  recover  against  the  witness,  the  value  of  the  barge  and 
the  cost**  of  two  actions;  whereas,  on  the  contrary,  if  the  defendants  succeeded, 
the  witness  would  only  be  liable  to  the  plaintiflT  for  the  value  of  the  barge.  The 
cases  of  Adamson  y,  Jarvis(a\  Piuely  v.  Von  Esch(b\  and  James  v.  Hal' 
Jidd(c)^  were  cited.  The  objectioas  made  at  Nisi  FriuSj  to  the  releases,  were 
also  repeated. 

In  support  of  the  rule  it  was  argued,  that  the  interest  of  the  witness,  if  any, 
was  too  remote  to  render  him  incompetent,  and  therefore  there  was  no  necessity 
for  any  release  at  all.  The  cases  of  Abrahams  v,  £unn  (^),  and  Carier  v. 
Pierce  (e)^  were  relied  on. 

The  Court  did  not  positively  decide  whether  any  release  was  necessary,  hot 
they  were  clearly  of  opinion,  that  as  Wilson  was  the  only  p«^rson  who  could  sue 
the  witness,  in  the  event  of  the  plaintiff's  having  a  verdict,  the  release  from  him 
was  quite  sufficient,  and  any  release  from  the  defendants  was  altogether  unne- 
cessary.   Therefore  the  rule  lor  a  new  trial  was  made 

Absolute 

(a)  4  Bing.  66.  (i)  2  Esp.  606. 

(<r)  1  Str.  548.  Id)  4  Burr.  8854. 

(e)  1  T.  R.  164. 


•ADJOURNED  SITTINGS  IN  LONDON,  AFTER  MICHAELMAS  ^^^ 

TERM,  1827.  ^  ^ 

BEFORE  MR.  JUSTICE  OASELEE. 


ROBERTSON  v.  MACDOUGALL.     Dec.  21. 

In  an  action  for  a  libel,  contained  in  a  printed  paper,  circulated  in  a  rale  room,  previoai  to  the 
rale  of  an  arbitration  bond  given  by  the  defendant  to  the  plaintiff  as  a  surety  for  a  third  per- 
son, and  which  was  advertised  u  an  ordinary  money  bond.  pendin|[  a  writ  of  error  and  t 
suit  in  equity, — ^it  appeared,  that  the  primed  psper  charged  the  plaintiff  with  an  intention  of 
eztoriinff  money  by  threats,  and  spoke  of  the  rale  u  a  '*  wicked  expedient.**  And  itaJao 
appeared,  that  the  plaintiff,  before  the  writing  of  the  paper,  said,  on  the  reforal  of  the  defend- 
ant to  pay  him  a  certain  sum.  which  he  demanded,  that  be  would  advertise  the  bond,  and 
the  defendant  should  see  the  sdvertisement  under  bis  nose  at  breakfrat.  It  was  left  to  ihs 
Jury  at  iViuit  PrtM,  to  ray  whether,  under  all  the  circumstances,  the  defendant  vna  sctinc 
honijide,  and  the  objectionable  remarks  were  relevant,  and  exceeding  only  from  warmth  of 
feeling  the  bounds  of  moderation,  or  whether  they  were  wholly  irrelevant,  and  he  went  oot 
of  his  way  purporaly  to  slander  the  plaintiff.  1  ne  Jury  found  for  the  defendant ;  bat  tbs 
Court  of  Common  Pleas  granted  a  new  trial,  on  the  giround,  that  the  defendant*s  expresaiooi 
went  far  be]jrond  the  limits  of  a  privileged  communication,  and  must  be  ooosiderod  as  clearly 
libellous,  without  any  proof  of  expren  malice. 

LiBBL. — ^The  declaration  stated,  that  before  the  time,  dec.,  the  defendant  madt 
his  certain  bond,  &c.,  by  which  he  became  bound  to  (he  plaintiff  and  another,  in 
1000/.,  and  that  the  plaintifT  being  desirous  of  selling  his  interest  in  it,  caused  it 
to  be  put  up  to  auction  by  one  C.  L.  Hoggart,  yet  the  defendant  well  knowing,  ^t 
and  contriving  to  injure,  &c.,  and  to  cause  it  to  be  suspected,  that  the  plaiDtiff 
had  been  guilty  of  misconducC,  dec,  and  that  he  had  no  interest  in  the  bond,  and 
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that  nothing  was  due  on  it,  and  that  it  was  of  no  value,  and  for  the  purpose  of 
hinderiog  him  from  selling  it,  published  a  certain  libel  concerning  the  piaintifT 
and  the  bond,  dzc,  in  which  was  contained  the  ibliowing  matter,  6zc.  [Here 
the  libel  as  stated  in  the  account  of  the  facts,  was  set  out.]  The  declaration,  in 
concluding,  averred,  that  the  plaintiff,  by  reason  of  the  premises,  had  been 
greatly  injured  in  his  credit,  and  that  many  persons  were  prevented  by  the  libel 
from  bidding  ibr  the  bond,  who  would  otherwise  have  done  so. 

The  defendant  pleaded  the  general  issue,  and  several  special  pleas,  which  it  is 
not  necessary  to  set  out,  as  no  evidence  was  given  upon  them. 

The  facts  were  as  follow : — ^The  defendant,  as  surety  for  one  Morrison,  had 
*2601  ^'^^'^  ^'^  ^  ^'^^  ^'  ^^  ^performance  of  a  deed  of  submission  to  arbt- 
-I  (ration  of  matters  in  dispute  between  him  and  the  plaintiff.  The  deed 
contained  a  proviso,  that  the  arbitration  should  continue  to  go  on,  notwithstand* 
ing  the  parties  who  made  the  submission  should  die  during  its  progress.  Mor* 
risen  died  in  September,  1833,  and  the  defendant  gave  notice  to  the  plaintiff's 
agent,  that  he  considered  himself  discharged  from  his  suretyship.  After  this  the 
arbitration  went  on,  and  an  award  was  nmde,  and  proceedings  were  taken  upon 
the  bond,  and  judgment  obtained  in  the  King's  Bench,  in  the  month  of  January, 
1827.  The  defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber,  and 
fUed  a  hill  in  equity;  and  pending  these  proceedings,  the  plaintiff  applied  to  Mr. 
Hoggart,  an  auctioneer,  to  put  up  the  bond  to  auction^  Mr.  Hoggart  wrote  to 
the  defendant,  to  inform  him  of  the  intended  sale.  The  defendant,  in  reply,  sent 
the  following  letter : 

"  11th  April,  1827. 

"^  Sir, — I  have  to  acknowledge  the  receipt  of  your  favour  of  this  date,  and  have 
to  thank  you  for  the  courtesy  of  the  communication.  I  have  no  doubt  you 
know  me  well  enough  to  be  assured,  that  if  I  owed  to  Mr.  Robertson  any  money 
on  bond,  there  would  be  no  occasion  for  him  to  resort  to  the  wicked  expedient 
he  is  now  attempting.  His  object  is,  either  to  extract  money  out  of  the  pocket 
of  an  unwary  purchaser,  or,  what  is  more  likely,  by  means  of  this  threat  of 
pttblication,  to  extort  money  (Vom  me.  That  the  bond  is  not  worth  one  farthing, 
is  clear  to  demonstration,  and  as  there  is  an  existing  suit  in  equity  to  s^  it  aside, 
I  imagine  you  will  not  think  you  acquit  yourself  properly  to  the  public,  without 
you  add  to  the  advertisement  for  the  sale  that  there  is  a  suit  in  dependence. 
Tou  ask  me,  whether  I  would  choose  that  the  bond  should  go  into  the  market  ? 
I  have  no  means  of  preventing  your  carrying  into  the  market  an  article  of  no 
▼alue ;  bat  if,  by  your  putting  to  me  the  above  question,  you  meant  that  I  should 
*2011  ^^^  ^^  become  the  purchaser,  I  have  only  to  add,  that  if  you  *were  to 
^  otter  it  me  for  l(H,  I  should  hesitate  about  accepting  the  oSet. 

I  am,  dsc. 

A.  Macdovoall.'* 

The  defendant,  on  the  day  of  sale,  earned  to  bo  circulated  in  the  sale 
loom,  a  printed  paper  in  the  following  terms,  which  paper  was  the  libel  com* 
pl&ioed  of : — 

''The  1000/.  bond  advertised  for  sale,  by  Mr.  Hoggart  of  Broad  Street. 

''The  above  is  advertised  as  if  it  were  a  money  bond  of  a  responsible  gentle- 
inan ;  and  how  Mr.  Hoggart  can  reconcile  it  to  his  character  to  suppress  the 
^ts,  with  which  he  was  perfectly  acquainted,  is  for  him  to  explain.  Tho 
*bort  circumstances  are  these:— Mr.  ^neas  Morrison,  of  Glasgow,  now  de- 
ceased, and  John  Robertson,  of  London,  recently  a  bankrupt,  had  occasion  to 
lofar  to  arbitration  certain  disputed  accounts ;  each  party  procured  a  friend  to 
eoter  into  a  surety  bond  in  1000/.,  for  the  due  performance  of  the  award  to  be 
■»Rfc.  Pending  the  arbitration,  Mr.  Morrison  died,  and  intimation  was  given 
(Hat  the  surety  considered  himself  discharged.  Mr.  Robertson,  however,  forced 
Ihe  matter  to  proceed,  and  the  arbitrators  having  differed,  he  procured  from  an 
^pire  an  award  in  his  own  favour.    Proceedings  have  been  instituted  in  equity 
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in  this  country,  and  also  Scotland,  to  set  aside  this  award,  and  of  course  to  have 
delivei  xl  up  to  be  cancelled  the  bond  of  the  surety  for  the  perlbrmance  of  it 
This  is  the  very  bond  now  offered  for  sale !  The  following  letter  will  show 
that  Mr.  Hoggart  was  perfectly  aware  of  the  circumstances  previously  to  adver- 
tising it.     [Here  was  added  the  letter  of  the  11th  of  April,  as  above.*^] 

It  appeared  that  the  plaintiff  had  said,  in  consequence  of  the  defendant's 
having  refused  to  agree  to  certain  terms  of  negotiation,  in  which  the  plaintiff 
had  demanded  1,250/.,  '*  I  will  advertise  the  bond,  and  he  shall  see  the  adver- 
tisement under  his  nose  when  he  comes  to  his  breakfast."  This  obaervatioo 
came  to  the  defendant's  knowledge  before  he  wrote  the  letter  to  Mr.  Hoggart. 
The  bond  was  advertised  in  this  form : — **•  The  bond  of  *Alexander  r»a*A 
Macdougall,  Esq.,  Solicitor.  On,  &c.,  at,  &c.,  by  Mr.  Hoggart.  The  ^ 
bond  of  the  above  respectable  gentleman  for  1000/.,  on  which  the  judgment  of 
the  Court  of  King's  Bench  has  been  obtained,  but  payment  of  which  may  be 
put  off  by  Mr.  Macdougall  for  about  twelve  months  longer,  &c." 

Gaselbb,  J.,  to  the  plaintiff's  counsel.  What  is  the  nature  of  this  libel  t  it 
seems  to  me,  to  be  the  greatest  part  of  it  slander  of  title. 

Spankie^  Serjt.,  for  the  plaintiff.  We  proceed  upon  penonal  slander,  and  I 
submit  that,  for  that,  we  are  entitled  to  recover.  I  allow  that  the  law  is  very 
tender  where  a  man,  having  a  bonit  fide  claim,  sets  it  up  against  another  made 
under  circumstances  in  which  a  reasonable  man,  though  mistaken,  might  &irly 
oppose  it.  But  that  will  not  justify  slander  of  the  person.  If  a  man  mixes  up 
the  assertion  of  his  claim  with  personal  slander  of  his  opponent,  the  law  gives 
him  no  indulgence.  He  has  no  right  to  make  insinuations  against  the  character 
of  the  individual.  The  defendant  in  this  case  insinuates,  that  the  plaintiff  is  no 
better  than  a  swindler ;  and  that  is  not  slander  of  title,  but  clearly  slander  of 
the  person.  He  charges  him  with  an  intention  to  extract  money  from  the 
pockets  of  an  unwary  purchaser,  or  to  extort  money  by  means  of  threats 
from  him. 

Gasblee,  J.  The  only  question  that  can  be  lefl  to  the  Jury,  will  be,  whether 
these  insinuations  were  meant  to  impute  improper  motives  to  the  plaintiff,  or 
whether  they  arose  naturally  out  of  all  the  circumstances  of  the  case. 

WUde^  Serjt.,  for  the  defendant.  The  defendant's  notice  was  moderate,  such 
as  it  was  his  duty  as  an  honest  man  to  give.  The  plaintiff  had  no  right  to  pot 
up  the  bond  to  sale.  The  sale  was  wholly  illegal  and  void,  and  no  contract  (or  it 
would  be  binding  on  the  purchaser.  The  *law  says,  that  a  man  shall  rtngs 
not  sell  a  pretended  claim,  because,  if  such  claims  were  saleable,  rich  ^ 
men  might  buy  them  up  (a).  Macdougall  was  advised,  whether  rightly  or  not 
is  immaterial,  that  the  bond  was  void.  Should  he,  under  such  circumstances, 
permit  the  sale  to  take  place  without  doing  any  thing?  There  is  no  proof  of 
publication  anywhere  but  in  the  sale  room.  It  is  manifest,  that  the  defendant 
had  an  interest  in  the  subject-matter.  There  is  scarcely  a  case  in  which  slander 
of  title  is  not  mixed  up  with  personal  slander.  There  is  the  case  of  the  adolt^ 
rated  beer,  where  the  plaintiff  was  charged  with  being  a  cheat;  and  the  esse 
in  which  the  counsel  accused  the  attorney  of  dishonesty.  In  Pitt  v.  Z>onm?aii(6), 
LfOrd  EUenborough  says,  "  if  what  the  defendant  has  written  be  most  untrue, 
but  nevertheless  he  believed  it,  if  he  was  acting  under  the  most  vicious  of  judg- 
ments, yet,  if  he  exercised  that  judgment  bonit  fide^  it  will  be  a  justification  to 
him  in  this  case."  In  the  same  case,  speaking  of  the  defendant's  conduct,  he 
says,  <*  but  the  question  does  not  turn  upon  his  conduct ;  and  this  is  a  case,  the 
decision  of  which  is  to  govern  other  cases  where  the  question  of  slander  of  title 
may  occur ;  in  which  case  the  bona  fides  o^  ihQ  communication,  suid  not  whether 
a  man  of  rational  understanding  would  have  done  so  and  so,  is  the  question." 
If  Juries  hold  too  tight  a  rein  upon  language  in  cases  like  the  present,  it  will  go 

(a)  15  Vin.  tit.  **  Maintenuioe,"  pi.  29.  CMb.  81. 
(6)  1  M.  &  8.  639. 
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to  preve  it  men  fron^.  asserting  their  rights  at  alL  The  plaintiff  advertised  the 
bond,  as  free  from  ail  objection ;  and  that  was  not  a  lair  advertisement,  but 
uiight  be  considered  as  inserted  for  the  purpose  of  taking  in  the  unwary.  The 
words  lead  to  the  conclusion  that  the  bond  was  a  money  bond,  not  subject  to 
any  condition,  and  that  delay  was  the  defendant's  only  object.  The  defendant 
wrote  the  letter  originally  to  Hoggart,  and  did  not  intend  at  first  to  publish  it. 
*2fi4l  No  evidence  has  been  given  to  show  that  Macdougall  *wa8  running  about 
^  circulating  slanders  on  the  plaintiff,  or  that  he  was  actuated  by  malico 
or  by  any  other  motive  than  that  of  preventing  the  sale.  Though  there  may  be 
excesi  in  his  expressions,  yet  he  will  be  justified  if  that  excess  be  relevant  to 
the  subject-matter.     He  cited  also  Hargreave  v.  Le  Breton  {a). 

Gaselbs,  J.  {\n  his  address  to  the  Jury,  said).  The  material  question  for 
you  to  consider  is,  whether  the  particular  paragraph  complained  of  is  a  libel  or 
not,  whether  it  is  intended  to  impute  misconduct  or  fraud  to  the  plaintiff.  There 
are  very  few  ca^es  of  actions  for  slander  of  title,  but  it  is  quite  settled,  that 
there  must  be  malice  either  express  or  implied.  If  the  party  does  not  do  what 
be  does  with  a  malicious  view  to  injure  the  individual,  it  will  not  be  material, 
though  what  he  says  should  turn  out  not  to  be  strictly  true.  In  Hargreave  v. 
JU  Breton^  the  message  was  not  strictly  complied  with,  yet  the  Court  held,  that 
it  was  not  such  a  variance  as  to  furnish  the  ground  of  an  action.  Let  us  look 
at  the  facts  of  the  present  case.  There  is  a  bond,  not  a  money  bond,  but  a  bond 
(or  the  performance  of  an  award.  The  deed  of  submission  is  recited  in  the 
bond,  and  in  that  deed  there  is  a  clause  providing  that  the  arbitration  sholl  con- 
tinue, though  the  parties  to  the  submission  die.  Whether  such  a  proviso  is 
valid  or  not  is  not  a  question  to  be  discussed  to-dny.  It  has  been  decided,  in 
several  cases  in  the  King's  Bench  and  Common  Pleas,  and  in  the  Exchequer 
^nor-y  Chamber  between  the  ^present  parties,  that  it  is  (b\  We  may  take  it  for 
'^^  granted,  as  the  law  stands  at  present,  that  the  award  which  has  been 
made  is  good.  But  yet  that  law  may  he  altered  by  the  House  of  Lords.  The 
question  has  been  discussed  for  the  first  time  within  these  few  years.  I  am  not 
prepared  to  say,  or  desire  you  to  say,  that  a  man  who  defends  on  such  objec- 
tions is  defending  upon  frivolous  grounds.  Unless  you  are  satisfied  that  all 
this  was  lor  delay,  Macdougall  not  thinking  that  he  had  any  real  defence,  I  am 
of  opinion,  that  he  was  justified  in  the  course  he  took  of  giving  notice  at  the 
sale.  It  is  enough  to  say  this,  without  going  out  of  the  case  to  say  whether  it 
was  his  duty  or  not.  If  the  bond  were  a  money  bond,  the  delay  no  doubt 
would  be  frivolous ;  but  on  looking  at  the  nature  of  this  bond,  I  do  not  think 
that  Mr.  Macdougall*s  delay  was  at  all  of  that  character.  There  has  been  a 
cajie  lately,  where  a  decision  was  suffered  to  proceed  through  all  the  courts,  and 
was  at  last  overturned  in  the  House  of  Lords  (c).  In  the  declaration,  the  bond 
is  stated  as  an  absolute  bond  for  1000/.  It  appears  that  the  letter  complained 
of  was  written  to  Hoggart  in  answer  to  one  from  him.  The  words  **  wicked 
expedient,'^  might  certainly  as  well  have  been  omitted.  The  pliuntiff's  expres- 
sion about  the  defendant's  having  the  advertisement  under  his  nose,  must  mean 
this — if  you  do  not  pay  me  what  I  ask,  I  will  expose  you.  Therefore,  we  must 
make  reasonable  allowance  for  the  expressions  used  by  the  defendant  in  a  letter 
written  afler  such  an  observation.  The  arrangements  for  the  sale  went  on  not- 
withstanding the  letter,  and  Macdougall  had  a  right  to  go  to  the  sale  and  state 
to  the  parties  what  had  taken  place.     The  first  part  of  the  paper,  which  he 

(0)  4  Butt.  2422.  In  that  caee  the  alander  of  title  complained  of,  connsted  of  a  meaaage 
<lelivered  by  the  defendant,  an  attorney,  as  coming  from  his  client.  It  appeared  that  the  defend- 
anthad  exceeded  hia  authority,  and  added  an  obaervation  which  he  was  not  instructed  to  make. 
Two  oueetions  were  rviaed,  Jirst,  whether  the  actk>n  would  have  lain  if  the  attorney  had  de- 
liTerea  the  meaaage  preciaely  in  the  client'a  words ;  and  the  Court  were  clearlv  of  opinion  that 
it  would  not:  and  xceMuily,  whether  the  variation  he  made  from  thoae  words  would  aubject 
aim  to  it ;  and  upon  this  the  Court  thought  the  variation  was  not  a  materinl  one. 

(ft)  For  the  argtimenta  and  decision  in  the  Ezdieqver  Chamber,  see  1  Moore  &  Pajme,  147. 

(0  FUttktr  V.  Lord  StmieB.  i 
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circulated  there,  soems  rather  a  reflection  on  Mr.  Hoggart,  than  on  the  plaintiff. 
Before  publishing  the  letter,  the  defendant  ought  certainly  in  strictness  to  have 
expunged  those  parts  *about  extracting  and  extorting  money.  But  it  is  r*ngg 
for  you  CO  say,  whether  he  intended,  by  the  use  of  them,  to  impute  fraud  *- 
to  the  plaintiff.  If  you  think,  under  all  the  circumstances,  that  the  deicodant 
was  acting  bondJUk^  and  that  the  objectionable  remarks  were  relevant  to  the 
subject  in  hand,  and  exceeding  the  bounds  of  moderation  only  from  warmth  of 
feeling,  then  I  am  of  opinion  that  you  should  find  your  verdict  for  him ;  but  if^ 
OD  the  other  hand,  you  consider  that  the  expressions  were  totally  irrelevant,  and 
that  the  defendant  went  out  of  his  way  lor  the  purpose  of  slandering  the  plain* 
tiff,  then  I  am  of  opinion  that  your  verdict  should  be  for  the  plaintiff. 

Verdict  fijr  the  defendant,  on  the  general  issue. 

The  Jury  were  discharged  from  giving  any  verdict  upon  the  special  pleasL 

Spankie,  Serjt.,  and  Hutchinum^  for  the  plaintiff. 

Wilchy  Serjt.,  Mannings  and  Hendenon^  for  the  defendant. 

[At(omi6»-*TFt//if  ^  Cb.,  and  In  FersonJl 


Iif  the  ensuing  Hilary  Term,  Spankie^  Serjt.,  obtained  a  rule  ftm,  which  ia 
Easter  Term  was  made  absolute,  for  a  new  trial ;  the  Court  being  of  opiDi(», 
that  the  defendant's  expressions  went  far  beyond  the  limits  of  a  privileged  com- 
munication, and  must  be  considered  as  clearly  libellous,  without  any  proof  of 
express  malice. 


•FURTHER   ADJOURNED   SITTINGS   IN  LONDON,  AFTER  r#9« 

MICHAELMAS  TERM,  1827.  ^  ^ 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


ROUTLEDGE  v.  GRANT.    Jan.  18. 

A*  proposed  to  B.  to  give  him  a  certain  euin  for  a  Airtyone  jfmra*  lesM  of  a  booae,  with  |)oe> 
aeaaion  oa  the  25tA  of  July,  and  a  definiiive  anawer  waa  to  be  given  within  six  weeki.  B. 
about  three  weeka  after  the  proposal  wrote  that  he  accepted  it,  and  would  give  pom* 
aion  on  the  1st  of  AMfnut,  A.  in  a  few  daja  wrote,  withdrawing  his  propoaal.  Some  tint 
after  this,  and  juat  before  the  end  of  the  aix  weeka,  B.  wrote  that  it  waa  by  miatake  he  had 
ofiered  posaeaaion  on  the  let  of  Auguat,  and  stating  that  he  waa  ready  to  give  it  acoordiog  to 
the  proposal :  Held  at  iVut  Priut,  that  the  letter  of  B.  offering  poasesaion  in  August,  vu 
not  an  acceptance  of  A/s  propoaaf,  and  that  A.  had  a  right  afterwarda  to  retract  his  ofler,  tmA 
hairing  done  so,  the  second  letter  of  B.  amendioff  the  oner  of  possession,  waa  too  late. 

The  declaration  in  the  firat  and  third  counts  alleged  the  possess"  h  of  the  whole  interest  by  B., 
and  in  the  second,  the  possession  of  a  contract  for  it.  It  appt4ired  that  there  had  been  some 
conversation  between  B.  and  the  owner  of  the  freehold,  about  granting  a  thirty-two  yesn' 
leaae,  but  there  waa  no  written  contract,  nor  did  it  appear  that  there  waa  any  poaidve  verbtl 
agreement  upon  the  subject.  The  only  interest  which  B.  had  in  the  premisea,  at  the  daif 
of  the  propoaal  and  retraction  waa  a  ten  yeara'  intereat :  Held,  both  at  Nin  Pritu  and  ia 
Banc,  that  there  waa  a  material  variance  between  the  declaration  and  the  proof. 

AsBVHFsiT.— The^rj^  count  of  the  declaration  stated,  that  at  the  time  of  the 
fvomiae  by  the  defendant,  dec,  the  plaintiflT  was  lawfully  possessed  (or  the  residue 
elf  a  certain  term  of  years,  to  expire  on  the  25th  of  December.  1850,  (^  a  ceitaia 
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dwelling-house,  &c.,  and  thereupon,  theretofore,  to  wit,  on  the  2dth  dat/ of  Apri/^ 
1825,  by  a  certain  agreement  then  and  there  made  between  him  and  tho  defend* 
ant,  it  was  agreed  that  the  defendant  should  pay  a  premium  of  2,750/.,  upon 
receiving  a  lease  of  the  said  premises  for  twenty-one  years,  &c.,  with  the  option, 
upon  giving  six  months^  notice,  of  having  the  time  extended  to  thirty-one  years, 
&c.,  and  that  by  the  said  agreement  possession  was  to  be  given  on  or  before  the 
25th  day  of  July  then  next,  6ic.y  as  by  the  said  agreement,  &c.,  would  more 
fully  appear.  It  then  averred  mutual  promises,  and  that,  up  to  the  6th  day  of 
April,  the  plaintifT  was  ready  to  grant  a  lease  pursuant  to  the  terms  of  the 
ngreement,  but  that  the  defendant  then  and  there  discharged  him  from  it.  It 
afterwards  averred  a  sale  by  auction  of  the  premises,  and  a  loss  in  consequence 
of  9.fi*S0i,j  which  it  alleged  the  defendant  was  liable  to  pay. 
*'268 1  *'^^^  second  count  stated  that  at  the  time,  &c.,  the  plaintifT  was  entitled, 
^  under  and  by  virtue  of  a  certain  contract,  to  a  certain  term  of  thirty-two 
years  from  the  25th  day  of  December,  1624,  of  a  certain  dwelling*house,  &c., 
which  was  contracted  uud  agreed  to  be  granted  to  him  by  one  J.  A.  Hermon, 
who  then  and  there  had  lawful  authority  in  that  behalf;  and  that  aAerwards,  to 
wit,  on  the  ISth  day  of  Maech^  1625^  the  defendant  proposed  and  agreed  to  oay 
a  premium  of  2,750/.,  upon  receiving  a  lease  for  twenty-one  years,  with  the 
option,  &c. ;  and  that  a  definitive  answer  to  such  proposal  should  be  given  by 
the  plaintiff  within  six  weeks  from  the  time  of  making  the  said  agreement,  ft 
then  averred,  that  the  plaintiff,  within  the  six  weeks,  to  wit,  on  the  29^  day  (^ 
Aprils  returned  a  definitive  answer,  that  he  acceded  to  it.  It  then  further 
averred  the  granting  by  Hermon,  within  the  six  weeks,  of  a  lease  to  the  plaintiff 
for  thirty-two  years,  d^. 

The  third  count  was  nearly  similar  to  the  first.  It  averred  the  tender 
of  a  lease,  and  the  defendant's  refusal  to  accept  it  and  to  pay  the  premium. 
There  were  the  usual  money  counts ;  and  the  plea  was  nan  assumpsit. 

It  appeared  that  the  defendant,  being  desirous  of  treating  for  the  purchase  of 
a  house  in  Saint  James's  Street,  on  the  18th  of  March,  1825,  having  previously 
had  a  conversation  with  the  plaintiff  on  the  subject,  made  him  this  proposal  in 
writing :— 

^  To  pay  a  premium  of  2,750/.,  upon  receiving  a  lease  for  twenty -one  years, 
with  the  option,  upon  giving  six  months*  previous  notice  to  the  landlord,  of 
having  the  time  extended  to  thirty-one  years,  paying  the  same  yearly  rent  as 
before,  for  such  further  time;  rent,  250/.  Mr.  Grant  to  take  the  fixtures  at  a 
valuation.  Possession  to  be  given  on  or  brfore  the  2bth  qf  July  ^^^  ;  to  which 
time  all  taxes  and  outgoings  are  to  be  paid  up  by  Mr.  Routledge ;  and  a  defi* 
nitive  answer  to  be  given  within  six  weeks  from  this  \%th  (f  March^  1825." 
*2691       *^^  ^^'^  ^thqf  AprUy  the  plaintiff  sent  the  following  letter  in  reply: 

**Mr.  Routledge  begs  to  say  that  he  accepts  Mr.  Grant's  ofier  for  his  house  in 
Saint  James's  Street,  and  that  he  will  gwe  Mr,  Grant  possession  on  the  1st  <f 
August  next. 

**  Mr.  R.  wilt  esteem  it  a  particular  favour,  if  Mr.  Grant  will  not  mention  the 
subject  to  any  one." 

On  the  next  day  the  defendant  wrote  to  the  plaintiff  as  follows  :^ 

«  Arlington  Street,  7th  April,  1825. 

"  Sir,— I  received  your  note  last  night,  and  hasten  to  acquaint  you,  that  having 
considered  as  confidential  the  negotiation  respecting  your  house,  I  had  mentioned 
it  to  no  one ;  bat  upon  consulting  with  a  friend  this  morning,  in  whose  opinion  I 
place  nK>re  confidence  than  in  my  own,  I  am  advised,  for  some  reasons  that  had 
Aot  occurred  to  myself,  not  to  think  of  taking  a  house  in  Saint  James's  Street,  for 
adweHing-house.  May  I  therefore  request  you  will  permit  me  to  withdraw  the 
proposal  I  made  to  you  about  it.    I  am  in  hopes  you  will  make  no  hesitation  to 
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do  this,  when  ydU  consider  the  spirit  of  candour  and  openness  in  wh.ch  it  was 
mndc  to  you  ;  but  should  it  be  otherwise,  I  am  one  of  the  last  that  would  will- 
ingly act  with  inconsistency,  or  be  considered  capable  of  doing  an  improper  ad 
I  will  willingly  refer  the  question  to  friends  for  their  decision,  and  abide  by  tlidr 
opinion  of  tlie  case.     I  am,  &c., 

A.  Graitt." 
To  this  letter  the  plaintifT  sent  the  following  answer : — 

"  8th  April,  1825. 
"  Sir, — In  answer  to  your  letter  of  yesterday,  I  beg  to  state,  thai,  relying 
upon  your  performing  the  agreement  for  the  purchase  of  my  house  in  Saint 
James's  Street,  I  have  taken  another  house,. and  made  arrangements,  which  I 
cannot,  without  great  loss,  relinquish.  I  hope  therefore  that  you  will  not  wish 
me  to  withdraw  it.     I  am,  &c., 

Thomas  Routlbdck.'' 

^This  gave  rise  to  the  ibllowing  letter  from  the  defendant  in  reply : —  r#o«o 

"  9th  April,  1825. 
"  Sir, — Your  note  of  yesterday  surprised  me,  being  altogether  at  variance 
with  your  conversation  with  me,  two  or  three  hours  previous  to  your  note,  dated 
on  the  evening  of  the  6th,  in  which  you  must  recollect,  you  one  moment  declared 
yourself  ofT,  and  finally  you  went  away  to  have  the  opinion  of  Mrs.  RoutledgCf 
about  the  answer  you  were  to  send  me.  How,  therefore,  you  can,  under  such 
circumstances,  sufler  loss  and  inconvenience,  from  my  declining  to  proceed  fur* 
ther  in  the  treaty,  I  am  at  a  loss  to  imagine:  and  I  was  in  hopes  you  would 
have  been  satisfied  with  what  I  had  stated  in  reply  to  your  first  note,  to  have 
bad  the  liberality  of  letting  the  matter  drop.  But  if  that  should  not  be  your 
intention,  I  have  only  to  add,  that  you  may  proceed  with  your  claim  for  Moss 
and  inconvenience,*  as  you  may  think  most  advisable.     I  am,  &c., 

Alexander  Grant.** 

Some  further  correspondence  took  place  between  the  parties  and  their  nttor* 
aies,  and  on  the  29lh  of  April  the  plaintiff  wrote  to  the  defendant  as  (bllows:— 

"  Sir, — Upon  referring  to  my  letter  to  you  of  the  6th  instant,  accepting  yoar 
ofler  for  my  house,  No.  50,  Saint  James's  Street,  I  perceive  that  I,  by  mistake, 
stated,  that  I  will  give  you  possession  on  the  1st  of  August  next.  By  yourofler 
you  state,  that  possession  is  to  be  given  on  or  before  the  25th  of  July  next;  and 
I  now  inform  you  that  I  am  ready  to  give  you  possession  according  to  year 
proposal." 

The  plaintifT  had  not,  at  the  time  of  the  proposal,  viz.  18th  March,  1825, 
more  than  a  ten  years*  interest  in  the  premises,  but  he  subsequently  obtained  a 
lease  for  thirty4wo  years  from  the  owner  of  the  freehold,  which  was  dated  the 
21st  of  April, 

*It  appeared  from  the  evidence  of  the  landlord,  that,  previous  to  the  r^^ji 
granting  of  this  lease,  some  conversation  respecting  it  took  place  between  '- 
the  plaintiff  and  him,  but  no  written  contract  was  entered  into,  nor  did  it 
appear,  that  there  was  any  positive  verbal  agreement  upon  the  subject.  It  was 
admitted,  that  a  drafl  of  a  lease,  according  with  the  terms  of  the  proposal,  and 
also  the  key  of  the  house,  were  sent  to  the  defendant  on  the  25th  of  July,  and 
that  they  were  returned  by  him  on  the  following  morning.  The  premises  were 
sold  by  auction,  and  fetched  only  520/. 

Toddy,  Serjt.,  for  the  plaintiff.  The  six  weeks  mentioned  in  the  proposal 
apply  only  to  the  plaintiff  and  not  to  the  defendant.  The  words  must 
mean,  I  am  bound  by  this  ofler,  if  you  accept  it  within  six  weeks.  The 
defendant  was  bound  during  the  whole  six  weeks,  and  the  plaintiff  was  to 
have  that  time  for  consideration.  In  the  defendant's  letter  of  the  7th  of  April, 
he  does  not  allude  to  the  difference  between  the  1st  of  August  and  the  25lh  of 
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July.  But  if  he  had,  it  would  not  have  made  any  diflerence,  (or,  within  the  six 
weeks,  viz.  on  the  29th  of  April,  the  plaintiff  offered  possession,  according  to  the 
terms  of  the  proposal.  The  case  nearest  in  point  is  that  of  Adams  v.  Lind- 
9dl(a). 

Wilde^  Serjt.«  for  the  defendant.  The  ground  of  decision  in  Adams  v.  lAnd' 
sell  is,  that  till  acceptance  there  is  a  continuing  ofier ;  but  if  there  be  an  express 
rescinding  of  the  offer,  then  it  is  not  continuing.  Before  the  plaintiff  had  accepted 
*2721  ^^^  defendant's  proposal,  the  defendant  had  *a  right  to  withdraw  it;  and 
J  the  plaintiff's  letter,  written  on  the  6th  of  April,  cannot  be  considered  an 
acceptance,  as  it  offers  possession  at  a  difierent  time  to  that  which  is  stated  in 
the  proposal.  The  learned  Serjeant  cited  the  case  of  Fayne  v.  Cave  (6).  He 
also  contended  that  there  was  a  variance  between  the  interest  alleged  in  the 
declaration  and  that  which  the  plaintiff  was  possessed  of. 

Best,  C.  J.  What  had  the  plaintiff  to  sell  on  the  18th  of  March  ?  He  could 
not  grant  a  lease  (or  thirty-one  years,  for  he  had  then  only  an  interest  for  ten 
years. 

JUddif^  Serjt.  It  is  not  necessary  that  a  party  should  always  be  ready  with 
his  title. 

Bbit,  C.  J.  At  the  time  of  the  retraction  by  the  defendant,  you  had  not 
the  lease  for  thirty-one  years.  The  lease  is  dated  the  21  st  of  April;  and, 
before  that  time,  namely  on  the  9th,  the  defendant  had  withdrawn  his  proposal. 

Thddyy  Serjt.  The  proposal  does  not  suppose  that  we  actually  had  the  thirty- 
one  years'  term,  but  merely  that  we  had  the  power  of  obtaining  it;  and  that  we 
had  that  power,  is  shown  by  the  fact  that  we  did  aAerwards  obtain  it.  If  it  is 
to  be  said,  that  the  contract  is  defeated,  because  we  had  not  the  title  at  the  pre- 
cise moment,  then  there  are  few  contracts  that  might  not  be  put  an  end  to. 

Jones^  Serjt.,  on  the  same  side.  This  is  not  a  case  of  fraud.  The  question 
is,  whether  the  party  must  have,  at  the  moment,  the  complete  and  consummate 
technical  title,  which  he  contracts  to  communicate.  I  submit  that  he  need  not. 
^2731  '^'^  ^^^^  ^^  required  is,  that  he  should  be  able  ^to  fulfil  his  contract  at 
•1  the  time  appointed  for  its  execution.  There  would  be  danger  in  almost 
all  titles,  on  account  of  incumbrances,  trusts,  &c.,  if  it  were  held  that  the  strict 
legal  estate  must  be  in  the  party  at  the  time  of  the  contract. 

Best,  C.  J.  (stopping  Wilde^  Serjt.)  It  is  not  necessary  for  me  to  decide 
whether  the  letter  of  the  7th  of  April  be  a  repudiation  of  the  contract  by  the 
defendant,  or  only  amounts  to  a  request  to  be  relieved  from  it.  In  the  letter  of 
the  9th  of^  April,  the  defendant  unequivocally  declares,  that  the  bargain  is  at  an 
eod,  and  defies  the  plaintiff  to  proceed  for  any  compensation  that  he  may  think 
himself  entitled  to.  The  defendant,  on  the  9th  of  April,  had  a  right  to  retract 
bis  offer,  it  not  having  been  at  that  time  accepted  by  the  plaintiff.  The  ofier 
was  on  the  condition  that  possession  should  be  given  on  or  brfore  the  2bth  of 
July.  The  answer  to  that  offer  proposed  to  give  possession  on  the  1st  rf 
August,  An  acceptance  on  terms  differing  from  the  offer  cannot  be  a  final 
arrangement,  and  it  is  therefore  not  a  valid  acceptance.  Although  the  defendant 
gave  the  plaintiff  six  weeks  to  accept  his  ofier,  yet  as  there  was  no  express 
stipulation  that,  for  the  chance  of  the  plaintiff's  acceptance,  the  defendant  should, 
during  that  six  weeks,  be  bound  not  to  retract,  the  defendant  might  retract  at 
any  time  before  the  plaintiff  accepted.  The  language  in  which  the  judgment 
of  the  Court  of  King's  Bench  is  expressed,  in  the  case  referred  to,  proves  that 
this  is  the  law.  The  Court  say,  that,  until  an  acceptance,  the  party  is  supposed 
to  be  continually  repeating  his  offer.     The  presumption  of  a  repetition  of  the 

Ift)  1  B.  &  A.  681.  A.  by  letter  offered  to  sell  B.  certain  specified  goods,  receiving  an  answer 
by  retarn  of  post.  The  letter  being  misdirected,  the  answer  notifying  the  acceptance  arrived 
two  days  larer  than  it  ought  to  have  done.  On  the  day  ibllowinfi^  that  on  which  it  wonid  have 
trrived,  if  the  original  letter  had  been  properly  directed,  A.  sold  to  a  third  person:  Held,  that 
there  was  a  binding  contract  from  the  moment  the  ofier  was  accepted. 
,  (6)  3  T.  R.  148.  That  case  decides  that  a  bidder  at  an  atiction  may  retract  hii  bidding  at  nny 
time  before  the  fall  of  the  nammer. 
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ofier  is  rebutted  by  a  declaration  that  the  oflfer  is  retracted.  It  is  not  just,  that 
one  party  should  be  bound  when  the  other  is  not.  I  also  think,  that  theoLjcctioo 
on  the  ground  of  variance  is  sufRcient  to  prevent  the  plaintiff  from  recovering. 
He  states  in  one  count,  that  he  had,  at  the  time  of  his  agreement  with  the 
defendant,  a  contract  for  a  lease.  That  means,  *such  a  contract  as  may  r^^-j 
he  enforced  in  a  Court  of  law.  Now  there  certainly  was  no  contract  in  ^ 
writing ;  and  I  cannot  collect,  from  the  testimony  of  the  landlord,  that  theie 
was  even  a  parol  contract.  There  had  been  some  conversation  about  renewiiig 
the  lease,  but  nothing  seems  to  have  been  concluded  upon  between  the  laDdlord 
and  the  plaintiflT.  It  is  stated,  in  the  other  counts,  that  the  plaintiff  had  a  lease 
that  would  expire  in  1856,  whereas,  the  lease  which  he  had,  would  expire  io 
1835.  That  difference  between  the  lease  which  the  platntifT  had,  and  the  lease 
set  out  in  the  declaration,  is  a  substantial  difl^rence.  I  do  not  decide  whether 
a  man  may  assert  in  his  contract  that  he  has  goods,  or  an  estate,  which  be  has 
not,  if  he  be  ready  with  such  goods  as  he  sells  at  the  time  they  are  to  be  delivered, 
or  with  a  good  title  to  the  estate,  at  the  time  it  is  to  be  conveyed.  I  think  the 
plaintifTmust  be  nonsuited,  on  account  of  the  repudiation  of  the  contract  beforo 
it  was  complete,  and  of  the  variance  in  the  description  of  the  thing  bargained  ibr. 

Nonsuit. 

Tbddy^  and  Jones^  Serjts.,  and  Wlghtman^  for  the  plaintiff. 

WUdCy  Serjt.,  and  PaUuan^  for  the  defendant. 

[Attorntes — RivingUm^  and  l^bnftef.] 


Iif  the  following  Term,  a  rule  nisi  was  obtained  for  a  new  trial;  buttk 
Court  were  of  opinion  that  the  nonsuit  was  clearly  sustainable  on  account  of  the 
variance  between  the  declaration  and  the  proof,  as  to  the  nature  of  the  interest 
which  the  plaintiff  had  in  the  premises ;  and  the  rule,  therefore,  was  eventuallr 

Discharpi 

See  the  ctMe  oi Kennedy  v.  Zee,  3  Meriv.  454;  Co9k€^,  Oslfy,  3  T.  R.  653;  and  (kmd^ 
BUtgrutftt  4  J.  B.  Moore,  303,  and  1  B.  &  B.  536. 


•ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  rej-j 

HILARY  TERM,  1828.  ^ 

BEFORE  MR.  JUSTICE  PARK. 
{Who  sal  for  the  Lord  CM^  Justice,) 


DOE  dem.  SAVAGE  v.  STAPLETON.    Fab.  16. 

4  party  took  poaeesmon  of  premiset  on  the  let  of  August,  end  at  the  Michaelmaa  followmc  P 
the  half  quarter*a  rent,  and  oontinued  afterwards  to  pay  quarterly,  on  the  usual  ieast-wjij 
Held,  that  in  such  case  a  notice  to  quit  at  Michaelmas  was  suffiaent,  and  that  altboogli  w 
landlord  had  at  first  given  a  notice  expiring  with  the  half  quarter,  it  was  not  j)iBoamn\j^}i^ 
presumed  from  that  circumstance  that  the  tenancy  was  one  from  year  to  year,  conineiicing 
wMh  the  half  quarter. 
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tliECTM BifT. — ^Thc  defendant  came  into  possession  of  the  premises  in  question 
in  the  cause,  on  the  1st  of  August,  1825,  and  at  Michaelmas  in  that  year  he 
paid  the  rent  iVom  the  1st  of  August  to  that  time,  and  af\erwards  paid  it  quar- 
terly, on  the  usual  quarter-days.  A  notice  to  quit  on  the  1st  of  August,  1827, 
was  at  iirst  given  by  the  lessor  of  the  plaintiff,  but  he  conceiving  that  such  notice 
was  not  correct,  aAerwards  gave  a  second  notice  to  quit  at  tiie  Michaelmas 
following,  and  be  received  the  rent  up  to  that  time.  The  defendant  said  that 
be  would  not  quit,  unless  he  bad  a  notice  expiring  at  the  half  quarter. 

V,  LatceSj  Serjt.,  for  the  plaintiff,  relied  on  the  case  of  Doe  dem.  Holcomb 
V.  Joiinson  (a). 

Russell^  Serjt.,  for  the  defendant.  A  tenancy  commences  from  the  time  at 
which  the  tenant  goes  in,  without  reference  to  any  quarter-day,  and  the  law 
requires  a  notice  to  quit  at  the  expiration  of  a  year  from  that  particular  time, 
i.y^a^  unless  there  is  any  thing  to  take  it  out  of  the  *usual  course.  The 
-*  terms  on  which  the  parties  stand,  is  a  question  for  the  Jury  under  all 
the  circumstances,  and  it  is  quite  clear,  that  the  parties  in  this  case  contemplated 
a  holding  from  the  1st  of  August,  the  day  of  the  defendant's  coming  in.  The 
notice  to  quit  on  that  day,  originally  given  by  Savage,  shows,  what  was 
the  understanding  on  the  subject.  That  notice  is  waived  by  the  receipt  of  rent 
to  Michaelmas,  and  the  second  notice  is  not  for  the  proper  time.  The  learned 
Serjeant  cited  the  cases  of  Kemp  v,  DerreU  (6),  and  JDoe  dem.  Wadmore  r. 

Park,  J.  In  my  opinion,  there  is  nothing  in  this  objection.  In  the  case  of 
Doe  V.  Johnson^  the  very  distinctbn  was  taken  by  my  Lord  EUenborough^  who 
says,  that  *'  if  the  tenant  comes  in  in  the  middle  of  a  quarter,  and  he  aAerwards 
pays  his  rent  for  that  half  quarter,  and  continues  then  to  pay  from  the  com* 
meocement  of  a  suoceeding  quarter,  he  is  not  a  tenant  from  the  time  of  his  com* 
iog  in,  but  from  the  succeeding  quarter-day."  He  never  supposed  that  the  tenancy 
was  to  begin  from  the  half  quarter.  In  the  present  case,  the  rent  has  been 
received  up  to  Michaelmas-day,  and  the  defendant  has  had  the  benefit  of  occu« 
potion  up  to  that  time.  I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled  to 
a  verdict  for  nominal  damages. 

Verdict  for  the  plaintiff. — Damages,  Is 

V,  LatoeSj  Serjt.,  and  Holroyd,  for  the  plaintiff. 

RusseQj  Serjt.,  and  Fsrard^  for  the  defendant, 

[Attornies — ArgiU  ^  ikf.,  and  FerardJ] 

(«)  6  Eip.  10.  That  cate  decides,  that  if  a  tenant  eomea  in  at  the  middle  of  a  quarter,  and 
vwrwrardfl  pays  rent  for  the  period  of  time  previous  to  the  beginning  of  the  next  regular  quarter* 
^l^which  time  he  pays  half-yearly,  his  tenancy  commences  from  that  regular  quarter-day  to 
whidi  he  so  paid  up. 
f A)  3  Csmp.  510.  In  this  case  the  defendant  became  tenant  on  the  29th  October,  and  was 
ilways  tn  be  subject  to  quit  at  three  months*  notice.'*  It  was  contended  that  that  notice  roust 
jxpire  on  the  29ih  of  October,  or  some  other  quarter-da^  oorrefiponding  with  that  date.  And 
">ra  'BlUiA9roufh  was  of  this  opinion  :  his  Lordship  said,  '*  the  defendant  might  have  been 
naoe  to  hold  from  the  preceding  or  aaeceeding  general  quarter-day;  but,  m  tke  oAseiiee  of  aU 
fvtdence  to  the  contrary,  I  must  presume  that  be  held  from  the  time  when  he  entered  as 
tenant.*' 

(')  Adams  on  Ejectment,  p.  129. 
*277]     *'^he  case  of  Doe  dem.  PUdur  ▼.  Dommwii,  I  Tannt.  A55 ;  and  2  Camp.  78,  decides, 
that  in  n  tennncy  from  3^ear  to  year,  determinable  by  a  quarter's  notice,  the  qusrter'a 
notice  will  not  be  sufficient  if  given  for  any  quarter-day,  but  must  expire  at  a  quarter-day  cor* 
'^'POD^g  with  that  on  whxAk  the  tenancy  oommenced. 

SB 
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EDWARDS,  Gent.,  One,  &c.,  v.  COOPER.    Feb.  16. 

A  dispute  between  A.  B.,  a  married  woman,  and  C.  D.,  waa  referred  to  arbitration.  After  tke 
reiierence  had  proceeded  for  some  time,  an  additional  matter  was  submitted  bjr  the  attMniea 
for  the  parties.  C.  D.*s  attorney  signed  the  submission  in  his  presence.  A.  B.'s  sttornits 
signed  m  the  presence  of  C.  D.'s  attoruey,  but  without  any  auihoriiv  from  their  client,  'ibe 
award  was  afterwards  set  aside,  snd  C.  J3.*s  sttorney  sued  him  lor  the  expenses  of  ibe  irbi- 
tration :  Held,  that  he  had  not  been  guilty  of  such  negligence,  in  not  requiring  to  s«e  the 
authority  of  A.  B.*s  attornies,  as  would  prerent  his  reoovering  the  amount  of  his  bill 

Assumpsit  for  work  and  labour  as  an  attorney.  The  retainer,  and  Uk? 
delivery  of  a  signed  copy  of  the  bill,  pursuant  to  the  act  of  Pbrlianient,  were 
admitted.  It  appeared  that  there  had  been  disputed  accounts  between  the  de- 
fendant, who  was  a  coach-builder,  and  one  Lady  Ramsay,  which  were  refermi 
to  arbitration;  and  the  arbitration  bond  was  signed  by  Lady  Ramsay,  and,  as  she 
was  a  married  lady,  by  her  brother  as  her  surety.  After  the  arbitnitioo  had 
proceeded  for  some  time,  a  dispute  arose  about  a  carriage ;  and  it  was  agreed 
to  add  the  question,  for  the  decision  of  the  arbitrator,  whether  or  no  Lady  Ram- 
say should  be  compelled  to  purchase  the  carriage.  This  agreement  was  signed 
hy  the  plaintiff  on  the  behalf  of  the  defendant,  in  his  presence,  and  by  Messrs. 
IJawes  and  Chatfield,  who  attended  as  solicitors  for  Lady  Ramsay,  in  the  pr^ 
aonce  of  the  plaintiff,  but  without  any  authority  from  her  ladyship.  This  agree* 
ment  was  made  a  rule  of  Court,  and  the  award  was  made  upon  it.  A  rulewui 
was  aflerwards  obtained  for  setting  aside  the  award,  on  the  ground  of  theabaence 
of  any  authority  for  the  submission  with  respect  to  the  carriage.  The  natter 
stood  over  for  a  while  under  a  suggestion  from  the  Court,  to  see  if  the  parties 
could  agree  to  a  second  reference,  and  the  rule  was  eventually  made  absoliite. 
The  rule  itself  was  put  in,  and  stated,  that  no  cause  was  shown.  A  witness 
was  about  to  state  what  occurred  in  Court,  previous  to  the  rule  being  made 
absolute,  for  the  purpose  of  showing  that  some  discussion  took  place  about  it, 
but  he  was  stopped  by 

*Park,  J.,  who  said,  I  cannot  take  the  testimony  of  the  witness  in  r^^^ 
opposition  to  the  rule  of  Court.  1  was  myself  subpcenaed  the  other  day  *- 
in  the  Court  of  King's  Bench,  to  prove  what  passed  in  this  Court  on  a  motion. 
And  my  Lord  TRnterden  said  to  the  defendant,  who  was  conducting  his  cause 
in  person,  *'  I  need  not  keep  my  learned  Brother  here,  because  I  cannot  take 
his  account  of  what  passed  in  the  Court  of  Common  Pleas ;  I  can  only  look  (o 
the  rule  of  Court  itself." 

Wilde^  Serjt.,  for  the  defendant,  then  submitted,  that  the  plaintiff  was  not 
entitled  to  recover.  In  consequence  of  the  negligence  of  the  plaintiff,  the  de- 
fendant has  lost  all  the  benefit  he  expected  to  derive  from  his  services.  Ute 
negligence  complained  of  was,  I  admit,  an  oversight,  an«l  not  any  thing  vhich 
reflects  on  the  general  character  of  the  plaintiff  for  attention  and  respectabilitj. 
Bi  t  the  rule  of  law  is  perfectly  clear.  If  an  individual,  wliether  a  pro'essiooal 
man  or  a  tradesman,  performs  service  for  another,  and  that  service  is  prodmitife 
to  any  eztenty  negligence  in  doing  it  must  be  the  subject  of  a  cross  action;  but 
if  the  negligence  is  such,  that  the  service  is  wholly  unproduciive,  then  the  right 
to  recover  is  taken  away.  In  the  case  of  Montriou  v.  Jtfferies  (a),  which,  like 
the  present,  was  an  action  on  an  attorney's  bill.  Lord  Tbnierden^  in  his  sum- 
ming  up,  said,  "  The  question  is,  whether  you  think  that  the  expense  was 
brought  upon  the  parties  by  the  inadvertence  of  the  plaintiff."  And  thelrtmed 
counsel  who  led  for  the  plaintiff  in  that  cose,  was  so  fully  satisfied  of  the  cor- 
rectness of  the  mode  in  which  the  question  was  about  to  be  led  to  the  Jury,  that 
he  elected  to  be  nonsuited.  It  was  the  bounden  duty  of  the  plaintiff  in  this 
case  to  see  that  the  party  to  whom  his  client  was  opposed,  was  bound  by  the 
reference  with  respect  to  the  purchase  of  the  carriage.     It  docs  not  appear  that 

(a)  2  C.  dt  P.  113. 
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any  ^evidence  was  given  to  show  that  Messrs.  Dawes  and  Chatfield  had 


authority  to  do  any  thing  more  than  attend  and  prosecute  the  reierence 
under  the  original  submission.  The  plaintiff  should  have  required  some  proof 
of  their  authority  to  sign  the  second  submission,  especiaUy  as  it  was  the  case  of 
a  married  woman  and  her  surety,  in  which  no  general  authority  could  by  law  bo 
implied.     Sureties  are  not  bound  by  implication,  but  only  by  express  authority. 

Pabk,  J.  The  judge  arbitrator  was  equally  guilty  with  Mr.  Edwards ;  was 
he  not?     He  ouglit  to  have  known  what  the  law  upon  the  subject  was. 

WUfle^  Serjt.  That  may  or  may  not  be ;  but  I  submit  that  the  attorney  who 
was  to  be  paid  was  bound  to  see  that  his  client  was  not  injured.  Whether  or 
act  the  arbitrator,  looking  at  the  rank  of  the  parties,  might  choose  to  confide  in 
their  honour,  I  do  not  know ;  but  he  would  have  been  well  warranted  in  so 
doing,  as  they  were  represented  by  respectable  attoruies.  But  Edwards  was 
the  es|)ecial  agent  of  the  defendant,  paid  to  exercise  that  c^re,  the  want  of  which 
aloue  has  deprived  the  defendant  of  the  benefit  which  would  have  resulted  from 
his  services.  It  was  not  a  matter  of  any  difnculty.  The  plaintiflf  might  easily 
have  asked  for  the  authority  of  Dawes  and  Chatfield,  as  the  parties  had  person 
ally  signed  the  original  submission.  It  appears  that  Dawes  and  Chatfield  saw 
the  second  submission  signed  by  the  plaintiff  in  the  presence  of  the  deft*ndant  ^ 
therefore  they  were  sure  that  the  defendant  was  bound.  The  authority  of  Lady 
Ramsay,  she  being  a  married  woman,  would  not  be  sufficient. 

Park,  J.  Then  were  not  the  Court  of  King's  Bench  wrong  in  recommending 
a  reference  ?  They  must  have  known  that  a  married  woman  could  not  give 
such  authority. 

*2801  WildCy  Serjt.  I  submit  not.  If  a  matter  be  doubtful,  *or  even  if  it 
^  be  clear,  provided  the  Court  think  the  legal  objection  a  harsh  one,  they 
may  properly  suggest,  while  the  parties  are  in  a  state  of  suspense  as  to  the 
fiaal  result,  that  the  matter  should  go  before  the  same  arbitrator,  to  prevent  the 
necessity  of  any  decision.  I  submit  with  confidence,  that  the  plaintiff  is  not 
entitled  to  recover.  Here  is  he,  as  an  attorney,  charging  100/.,  for  procuring 
an  award  which  is  not  now  in  existence,  because  of  the  want  of  authority  in 
Messrs.  Dawes  and  Chatfield,  which  authority  it  was  the  plaintiff's  duty  to  see 
that  they  possessed.  There  is  nothing  of  more  importance  in  cases  of  arbitra* 
tion,  than  that  the  attornies  should  see  that  the  reference  proceeds  upon  proper 
authority. 

Pakk,  J.  It  is  admitted  in  this  case,  that  the  plaintiff  is  a  highly  respectable 
Qiember  of  the  profession,  and  that  he  has  not  been  guilty  of  any  thing  wicked, 
but  merely  of  inadvertence.  The  question  is  this,  Is  Mr.  Edwards  to  be  paid  his 
bill  or  not  7  I  am  of  opinion  that  there  is  not  a  colour  for  preventing  his  reco- 
vering. I  agree  perfectly  with  what  is  said  by  my  Lord  Thnterden  in  the  case 
which  has  been  cited.  It  is  not  to  be  imagined  that  Messrs.  Dawes  and  Chat- 
field were  playing  the  ro^ue,  and  endeavouring  to  entrap  Mr.  Edwards.  There 
was  a  case  tried  in  this  Court,  in  which  the  present  Lord  Chief  Justice,  then  at 
the  bar,  was  counsel,  and  he  argued  in  the  same  manner  as  my  brother  Wilde 
has  tcday,  but  the  Court  were  of  opinion  against  him.  The  question  is  this. 
Could  this  plaintiff,  Mr.  Edwards,  could  any  honourable  or  even  any  cautious 
tnan  suppose,  at  such  a  time,  when  the  reference  had  proceeded  so  far,  that  this 
objection  would  be  afterwards  taken  in  the  Court  of  Kins^'s  Bencrh?  If  you 
think, — and  now  I  come  to  the  words  used  by  my  Lord  Tenterden  in  the  case 
of  Montriou  v.  Jefferies^ — if  you  think  that  the  plaintiff  has  brought  all  the 
expense  upon  the  party  by  his  improper  conduct,  you  will,  under  that  impres- 
•2811  ''*^"»  ^"^  your  verdict  for  the  defendant.  If  you  do  *not,  you  will  fiixd 
-*  for  the  plaintifll^  and  in  that  case  the  damages  will  be  100/. 

Verdict  for  the  plaintiflf. — ^Damages,  100/. 
Tadffy^  Serjt.,  and  Malthf/,  for  the  plaintiff. 

WUde^  Serjt.,  for  the  defendant. 

[Attornies — Edwards^  and  Coe,"] 
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CROFTS,  Assignee,  &c.,  t;.  STOCKLEY  and  another.     J^.  16. 

The  declaration  in  an  action  on  a  bail-bond,  stated  the  iasuing  from  the  Common  Pleai  of  a 
writ  lor  the  arrest  of  the  principal,  by  which  the  sheriff  was  commanded  to  have  hit  body 
*'  before  the  juttiees  of  our  aaid  lord  the  king^  at  IVeBtmintter"  Ate.,  to  answer,  &c.,  m 
also,  that  he  might  answer,  dtc,  "  aeeording  to  the  eu»t^m  ofhia  said  MajeHy'a  Court,''  dtc, 
and  alleged  the  condition  of  the  bond  to  be  for  the  appearance  of  the  principal,  **  ao»rim§ 
to  Ike  exigency  of  the  said  writ  in  the  taid  Court,*'  &c.,  and  also  to  answer,  ace,  **aecordiHg 
to  the  custom  of  Am  eaid  Majesty**  Court  of  Common  Bench,"  The  condition,  as  proTsd  st 
the  trini,  was  for  the  appearance  of  the  principal,  before  our  taid  lord  the  king  at  Wettwaw 
tter,''  dLC,  to  answer,  &.C.,  and  also  to  answer  **  according  to  the  custom  of  the  king't  Court 
of  Common  BenekV  Held,  that  there  was  not  any  material  variance. 

Debt  on  a  bail-bond.  The  declaration  stated,  that  the  plaintiff  (Josiah 
Crofis)  had  sued  and  prosecuted  "  out  of  the  Court  of  our  loni  the  now  king, 
before  the  Right  Honourable  Sir  W,  D.  Besty  Knight,  and  his  companioirs 
there,  his  Majesty's  justices  of  the  bench,  at  Westminster,  in  the  county  of  Mid 
dlesex,  a  certain  writ  of  our  said  lord  the  king,"  &c.,  ''  against  one  William 
Wright,  difiected  to  the  sheriff  of  Northamptonshire,  by  which  said  writ  our  said 
lord  the  king  commanded  the  said  sheriff,  that  he  should  take  the  said  William 
Wright  if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  the 
said  sheriff  might  have  his  body  before  the  justices  of  our  said  lord  the  king,  a! 
Westminster,  on  the  morrow  of  All  Souls  then  next  ensuing,  to  answer  the  sai^ 
Josiah  of  a  plea  of  trespass ;  and  also  that  the  said  William  Wright  might 
Answer  the  said  Josiah,  according  to  the  custom  of  his  said  Majesty's  Court  of 
Common  Bench,  in  a  certain  plea  of  debt,*'  &c.  It  then  averi^,  thnt  the  writ 
was  properly  delivered,  and  that  the  sheriff  arrested  Wright,  and  before  the 
return  of  the  writ  took  the  bail  of  the  defendants  fbr  his  appearance ;  and  that 
they  entered  into  a  *t>ail-bond,  the  condition  of  which  was,  *'  that  if  the  raooo 
said  William  Wright  should  appear,  according  to  the  exigency  cf  the  ^ 
said  trrt/,  in  the  said  Courts  on  the  morrow  of  All  Souls,  to  answer  the  said 
Josiah  in  a  plea  of  trespass,  and  also  that  the  said  William  Wnght  might  answer 
the  said  Josiah,  according  to  the  custotn  of  his  said  Majesty* s  Court  rf  Common 
Benchy  in  a  certain  plea  of  debt  for  400/.,"  that  then  the  said  obligations  should 
be  void,  &c.  It  then  averred  that  Wright  did  not  appear  according  to  the  exi- 
gency of  the  writ,  whereby  the  bond  became  forfeited,  and  the  sheriff  assigned 
it  to  the  plaintiff.     The  plea  was  non  est-  factum. 

The  condition  of  the  bond  was  in  the  following  terms : — 

'*  The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  William 
Wright  do  appear  before  our  said  sovereign  lord  the  king^  at  Westminster^  on 
the  morroio  of  All  Souls  next  coming,  to  nnswer  Josiah  Crofts  in  a  plea  of 
trespass ;  and  also,  that  the  said  William  Wright  may  answer  the  said  Josiah, 
according  to  the  custom  tf  the  King*s  Court  <f  Common  Bench,  in  a  certain 
plea  of  debt  for  400/.,  that  then  this  present  obligation  to  be  void  and  of  do 
force ;  otherwise  to  stand  and  remain  in  full  force,  vigour,  and  effect." 

Ludlow,  Scrjt.,  for  the  defendants,  contended,  that  there  was  a  material 
variance.  He  cited  MiU  v,  PoUon  (a),  Impey  v.  Taylor  (6),  and  Sheldon  v. 
Wtiitaker  (c), 

*Park,  J.  I  will  direct  a  verdict  for  the  plaintiff,  and  give  my  brother  r«o^3 
Ludlow  leave  to  move  for  a  nonsuit.  *- 

Verdict  accordingly. 


<a)  1  J.  B.  Moore.  19,  and  7  Taunt.  'i71.  Tn  this  case  it  was  held  that  the  words  "CnrH  0f 
ikt  Bench,"  in  a  plea  of  judgment  recovered,  could  not  l>e  ronatrued  as  dearriptive  of  the  Court 
of  Kin!/*8  Bench,  hut  could  only  be  considered  as  describing  the  Court  of  Common  Pleas. 

{b)  3  M.  &  8.  ]6f>.  An  allegntion,  that  an  action  was  depending  in  his  Majesty's  Court  (^ 
tkeBrnrh  at  Westminster,  was  held  in  this  case  not  to  be  sustained  by  proofs  of  a  pluriesbJl 
01  Middlenex,  because  I  he  allegntion  must  be  taken  as  describing  the  Court  of  Common  Pl«ai. 
.  (c)  R.  &  M.  266.  This  was  an  action  against  the  sheriff,  on  the  8  Ann.  c.  14.  The  declm- 
*»"  »»n'ed,  thnt  the  sheriff,  hv  virtue  of  a  "  writ  of  our  said  lord  the  king,  before  fAcKsjr**- 
'  '  took  the  goods,  &,c.  The  writ  in  point  of  fact  issued  from  the  Common  Pleas,  tod  il 
•AS  held  to  be  a  material  variance. 
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Merewetkerj  Seijt.,  and  Comtfn^  for  the  plaiotiff. 
Ludlow^  Serjt.,  for  the  defendant. 

f  Atlornies — Fuller  ^  S,^  and  CoUyerJ] 


Iif  the  ensuing  Easter  Term,  Ludlax^  Serjt.,  moved,  pursuant  to  the  leave 
given.  He  cited,  in  addition  to  the  cases  referred  to  at  Nisi  Prius,  the  case  of 
Renalds  v.  Smith  {a);  and  the  Court  granted  a  rule  to  show  cause.  This 
nile  came  on  in  the  Trinity  Term  following,  and,  aHer  argument,  was 

Discharged. 

(a)  On  a  eapma  returnable  in  the  Common  Pleatt  the  sherifT  made  his  mandate  to  the  high 
bttliflfof  Pomfret,  to  take  the  defendant,  so  that  be  might  have  his  body  before  hit  tnid  Majettf 
Mt  Weatwuiuiter,  in  five  weeks  of  EUuter ;  and  a  bail-bond  waa  taken  with  condiiion  for  the 
defendant's  appearance,  b^ore  kU  taid  Maje»ty  at  WentminBter^  in  Jive  week*  of  Ea»ter.  It 
was  decided  that  this  bond  was  void,  because  it  described  an  appearance  in  the  Court  of  King' $ 
Bentk.    6Taant.551. 


BEFORE  MR.  JUSTICE  BtJRROUGH. 


O'BRIEN  V.  CURRIE.    Ikb.  18. 

A  commission  of  bankrupt  cannot  be  supported  against  a  person  under  age. 

TsBSPAss  by  a  bankrupt  against  the  petitioning  creditor  under  his  commission, 
tt  appeared  that  the  bankrupt  was  a  minor. 
BuRRouGH,  J.     It  is  quite  clear,  that  a  commission  of  bankrupt  against  a 

•2841  P®"^®"  "°^  ^^  ®g®  *^  "^^  g^  '°  ^^^'     *Bankruptcy  formerly  was  con- 
-I  sidered  as  a  crime,  and  a  commission  issued  against  an  infant  certainly 
cannot  be  supported,  but  is  absolutely  void. 

Verdict  for  the  plaintifT. 
Wilflej  Serjt.,  and  Steer,  for  the  plaintiff. 
Andrews,  and  E,  Laxces,  Serjts.,  for  the  defendant. 

[Attornies — Ivitney,  and  Baddeleys,"] 


BEFORE  MR.  JUSTICE  GASELEE. 


HUNT  V.  ALEWYN  and  another.     F^b.  19. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange,  accepted  in  a  foreign  country,  against  a  piuty 
in  London  who  undertook  to  negotiate  it,  for  not  paying  over  the  proceeds,  which  is  triodi 
aftef  tfa«  bill  has  beoome  due,  parol  evidence  may  be  given  of  the  particttiara  of  the  bilL 
Voi-XlV:— 72  SB*       «  i^* 
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SemUe,  that  if  the  declaration  in  aoeh  caao  allege  that  the  proceeds  were  reoeiTed,  looie  evi- 
dence of  the  receipt  muit  be  ^iveii  by  (he  plaintiif  at  the  trial ;  and  a  letter  written  by  the 
defendant,  a  month  before  action  brought,  saying  that  the  money  would  be  received  in  a  fiev 
days,  is  not  sufficient. 

Assumpsit. — The  first  count  in  the  declaration  stated,  that  the  plnintiflT  was 
lawfully  possessed  of  a  certain  bill  of  exchange,  for  6,240  florins,  foreign  roooey, 
and  of  the  value  of  600/.,  drawn  by  one  F.  Bayertz,  upon  certain  persons  trading 
at  Amsterdam  under  the  firm  of  Horstman  &  Co.,  payable  on  the  24tli  of  Decem- 
ber, 1827 ;  and  being  so  possessed  thereof,  he,  on  the  Ist  of  October,  1827, 
delivered  the  same  to  the  defendants,  to  be  by  them  negotiated,  and  caused  to 
be  discounted  for  his  use  and  benefit,  for  certain  commission  or  reward;  and 
in  consideration  of  the  premises,  and  of  such  commission,  they  undertook  and 
promised  him  to  negotiate  the  said  bill,  and  cause  and  procure  it  to  be  discounted 
fbr  his  use  and  benefit,  and  to  pay  him  the  proceeds,  after  deducting  comroissioa 
and  expenses,  whenever  they,  aAer  the  discounting,  should  be  thereunto  re- 
quested. It  tben  averred,  that,  after  the  delivery  of  the  bill,  to  wit,  on  the  2d 
of  October,  1827,  the  defendants  procured  it  to  be  discounted,  and  received  tbe 
proceeds,  amounting,  after  the  deductions,  to  512/.  7s, ;  ^'yet  that  they  did  r#Aoe 
Dot  nor  would  pay  the  plaintiff  the  proceeds,  but  kept  and  retained  them,  *- 
contrary  to  their  promise  and  undertaking. 

The  second  count  was  more  general,  on  a  promise  to  get  the  bill  discounted, 
and  pay  over  the  proceeds,  on  request,  with  an  averment  of  the  actual  discount, 
and  receipt  of  the  proceeds,  and  a  refusal  to  pay  over  the  amount  to  the  phtio- 
tifll     There  were  the  nnoney  counts;  and  the  plea  was  nan  assunfpsit. 

It  appeared  that  Bayertz,  who  was  living  in  London,  was  indebted  to  the 
plaintifT  for  money  lent,  <&&c.  The  plaintiff  issuf^d  a  writ  against  hiin,  and 
Bayertz  proposed  to  give  him  an  order  on  Messrs.  Horstman  &  Co.,  at  Ainster- 
dam,  for  whom  he  (Bayertz)  was  shipping  iron.  Tbe  plaintifi*  not  knowing 
anything  of  the  respectability  of  Horstman  &  Co.,  Bayertz  took  him  to  the 
defendants,  Messrs.  Alewyn  &  May,  who  were  consuls  to  the  king  of  tbe 
Netherlands.  They  said  that  the  house  of  Horstman  <&&  Co.  was  a  house  of 
credit,  and  they  would  negotiate  any  bill  which  was  accepted  by  them.  This 
was  on  the  18th  of  September.  The  plaintiff  and  Bayertz  then  went  together 
to  Amsterdam,  and  obtaiued  the  acceptance  of  Horstman  &  Co.  to  a  foreign 
bill,  which  they  brought  to  the  defendants,  who  undertook  to  negotiate  it  on  tbe 
behalf  of  the  plaintiS*.  On  the  2d  of  October,  the  defendants  wrote  to  the 
plaintiflT,  saying  that  they  had  negotiated  the  bill,  and  that  the  money  would  be 
paid  by  the  purchaser  in  the  course  of  a  day  or  two.  They  also  inclosed  a 
letter  from  a  Mr.  Hutchinson,  who  made  a  claim  upon  the  bill  as  a  creditor  of 
Bayertz,  observing,  that  they  hoped  the  plaintiff  would  be  able  to  arrange  with 
that  gentleman.  There  was,  at  the  foot  of  the  defendant's  letter,  a  note  of  tbe 
amount  of  the  bill,  with  the  drawer's  and  acceptor's  names,  and  the  deductions 
fbr  commission,  &c. 

On  the  next  day,  the  plaintiflT  wrote  an  answer,  saying,  that  Mr.  Hutchinsoo^s 
claim  could  not  aflTect  him  as  a  bond  *fide  holder,  and  requiring  the  pro-  p^gg 
ceeds  to  be  paid.     Bayertz  afterwards  became  bankrupt.  ^ 

A  brother  of  the  plaintiflT,  who  had  seen  the  bill  while  it  was  in  his  posses- 
sion, was  called  on  his  behalf  to  prove  the  particulars  of  it. 

Tadfly^  Serjt.,  for  the  defendants,  objected.  The  plaintiflT  cannot  give  parol 
evidence  of  this.     He  must  produce  the  bill,  or  an  attested  copy. 

Gasrlee,  J.  I  shall  not  turn  the  plaintifl*  round  upon  th'is  objection.  I  will 
allow  the  questions  to  be  asked. 

The  witness  then  provod  the  bill,  as  set  out  in  the  declaration.  He  slated 
that  his  brother's  indorsement  was  not  upon  it. 

Taddf/f  Serjt.,  submitted,  that  the  plaintiff*  ought  to  be  nonsuited.    There  is 
no  proof  of  the  plaintilFs  title  to  the  bill.     His  indorsement  is  not  upon  \l 
There  is  nothing  but  a  letter  of  the  defendants  stating  that  they  had  oego- 
iated  it. 


286]  8  Carrington  &  Payke^  671 

Gaski*bb,  J.    There  is  no  mention  in  the  letter  of  the  receipt  of  the  proceeds. 

Wildey  Serjt.,  for  the  plaintifT.  If  an  agent  writes  a  letter,  saying  that  pro- 
ceeds will  be  received  in  a  few  days,  and  the  action  is  not  brought  for  a  reason- 
able time  afterwards,  it  is  to  be  presumed,  that,  at  such  time,  the  proceeds  had 
come  to  his  hand.  This  action  calls  upon  the  defendants,  either  to  pay  or  show 
that  they  have  not  received.  The  plaintifT  has  waited  more  than  a  month,  and 
that  is  quite  sufficient.  It  was  the  duty  of  the  defendants  to  receive  the  pro- 
ceeds,  they  having  negotiated  the  bill.  It  is  in  their  power  to  show,  whether 
they  have  received  them  or  not ;  the  plaintiff  cannot  know  any  thing  about  it. 
^2871  ^Gaselbe,  J.  In  both  counts,  you  allege  that  they  negotiated  the  bill, 
•>  and  received  tJie  proceeds;  must  not  you  give  some  proof  of  the  receipt  (a)  ? 
you  declare  against  them  for  not  paying  you  the  money.  But  I  will  not  turn 
the  party  round  upon  it. 

Wilde^  Serjt.,  then,  (or  the  purpose  of  showing  such  receipt,  put  in  a  letter 
of  the  defendants,  of  the  4th  of  October,  in  which  they  stated  that  an  attachment, 
%t  the  instance  of  Messrs.  Glazebrook  dc  Co.,  against  the  proceeds  in  their  hands, 
as  the  property  of  Bayertz,  had  been  lodged  with  them  from  the  Lord  Mayor's 
Court. 

Taddi/^  Serjt.,  then  submitted,  that  this  was  in  answer  to  the  action,  as  it 
Qegatived  the  assertion  of  title  in  the  plaintiff,  by  showing  that  it  was  in  some- 
body else. 

Wilde  J  Serjt.  There  is  no  colour  for  the  objection.  In  the  first  place,  the 
attachment  is  no  answer,  unless  it  is  carried  on  to  a  judgment :  there  was  a  case 
to  that  eflect  in  this  Court.  And  in  the  second  place,  their  telling  us,  that  a 
third  person  asserts  that  the  proceeds  are  the  property  of  Bayertz,  is  no  evidence 
of  their  being  so  in  fact. 

Daddy^  Serjt.  I  allow  that  it  has  been  decided,  that  when  an  attachnnent  is 
set  up  by  the  defendant,  and  proved  as  his  case,  then  it  must  be  shown  that  it 
has  proceeded  to  a  judgment.  But  that  is  not  the  case  here.  The  attachment 
*28S1  '^PP®^"^  ^^  ^^  plaintiflTs  own  showing;  and  as  *hc  does  not  go  on  to 
-■  show  what  has  been  done  in  it,  it  must  be  taken  to  be  a  regular  attach- 
ment, 

Gasbi.ee,  J.  The  attachments  in  the  case  alluded  to  by  my  brother  WiJde^ 
were  attachments  which  had  not  been  regularly  proceeded  in.  There  had  been 
time  to  go  on  with  them,  but  the  parties  did  not  proceed  regularly.  I  will  how- 
ever reserve  the  point.     I  think  it  is  better  that  the  case  should  go  to  the  Jury. 

Bayertz  was  then  called  as  a  witness,  and  stated,  that  he  gave  the  bill  to  the 
plaintiflT  for  a  bond,  fide  consideration,  and  that  he  had  not  any  interest  in  it  af 
the  time  when  it  was  negotiated  by  the  defendants. 

Gaselre,  J.,  lel\  to  the  Jury  the  question  of  the  employment  of  the  defend- 
ants, and  they  found  a 

Verdict  for  the  plaintiff. 

WildCy  Serjt.,  and  Hutchinson^  for  the  plaintiff. 

Thddy^  Serjt.,  for  the  defendants. 

[Attornies — Mayhew  and  GaJUs^ 


Iir  the  ensuing  Easter  Term,  Toddy^  Serjt.,  moved  to  set  aside  the  verdict, 
pursuant  to  the  leave  given  at  the  trial ;  but  the  Court  were  of  opinion  against 
him,  upon  both  his  objections,  and  therefore  the  rule  was 

Refused. 

(4)  In  ihe  case  of  Garrett  v.  Handley^  which  was  an  action  on  a  gnarantie,  the  undertaking 
was  to  **  make  provuiion  for  th&repayment"  of  a  sum  of  money,  '*  under"  an  "  arrangement*^ 
then "goinff  on,  for  netiling"  the  borrower's  "affairs.*'  Ahbott^  C.  J.,  held,  that  some  evi- 
dence must  be  given  by  the  plaintifT,  to  show  that  no  provision  had  been  made  by  the  defendant. 
Vol  1,  of  these  Heporto,  pp.  217,  and  484. 
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^BEFORE  MB.  JUSTICE  PARK. 


The  Trustees  of  the  British  Museum  v.  WHITE.     Fdf.  20. 

Held  ftt  Niii  PrtiM,  that  in  a  special  jury  cause  the  plaintiff's  counsel  cannot  have  a  tales  witk 

out  the  consent  of  the  counsel  for  the  defendant. 

Issufi  from  the  Court  of  Chancery. — ^This  was  a  special  jury  cause ;  and  tea 
special  jurors  only  appeared. 

Wilde,  Serjt.,  for  the  plaintifis,  prayed  a  tales. 

Pakk,  J.  Do  the  other  side  consent  ?  Because  I  do  not  think  that  a  plain- 
tiff  has  any  right  to  have  a  tales  without  consent  on  the  part  of  the  defeodaot. 
I  know  that  other  Judges  have  a  different  opinion  upon  this  subject;  but  I  moal 
act  upon  my  own  impressions. 

Bosanqwt,  Serjt.,  for  the  defendant,  gave  his  consent ;  and  the  cause  pro- 
ceeded. 

WUde,  Serjt.,  Cbofe,  and  Patteian,  for  the  plaintifis. 

Boaanguet,  and  Adams,  Seijts.,  for  the  defendant. 

[Attomies — Bray  ^  TF.,  and  Rogers  ^  &».] 


LEES  V.  WHITCOMB.    iW.  22. 

An  agreement  by  which  A.  B.  agrees  **!«  remain  wW*  CD.  for  two  years  from  the  date  if 
itf  **for  the  jmrpofe  of  learning^*  a  particular  business,  will  not  support  a  declaration  BWJig 
the  consideration  to  be,  that  U.  D.  would  **  receive"  A.  B.  **iHto  his  eermee.*^  SeaMe^  sbo, 
that  such  an  agreement  is  not  available,  on  the  grounds  of  there  being  no  mutuality,  and  09 
consideration  appearing  on  the  &oe  of  it. 

Assumpsit. — ^The^rs^  count  of  the  declaration  stated,  that,  at  the  time,  6ec., 
Martha,  the  wifeof  the  plaintiff,  was,  and  from  ihencej&c,  a  dress-maker  and  mil' 
liner,  6ic,,  and  thereupon,  on  the  5th  day  of  June,  1826,  in  consideration  that  the 
said  plaiqtifT,  at  the  special  instance  and  request  of  the  said  defendant,  would 
receive  the  said  *defendant  into  his  house,  and  find  and  supply  Iter  with  r^ogo 
board  and  lodging,  and  cause  her  to  be  taught  the  trade  and  business  of  a  ** 
dress-niaker  and  milliner,  by  the  said  wife  of  the  said  plaintiff,  she  the  said 
defendant  agreed  and  undertook,  and  faithfully  promised  the  said  plaintiff  to 
remain  and  continue  with  the  said  wife  of  the  said  plaintiff  for  two  years  from 
the  day  and  year  aforesaid,  for  the  purpose  of  learning  the  business  of  a  dress- 
maker and  milliner.  It  then  averred  that  the  plaintiff,  confiding  in  the  said 
promise  of  the  said  defendant,  received  her  into  his  house,  and  that  she  remaiwd 
in  his  house  for  a  long  time,  to  wit,  from  the  day  and  year  aforesaid,  until  the 
14th  day  of  April,  1827  ;  and  that  during  the  time  she  so  remained,  he  supplied 
ner  with  &aa/Y/  and  lodging,  and  other  necessaries,  and  caused  her  to  be  taught 
th  ft  ^'^*.^'*®  ^"*^®  «"<i  business  of  a  dress-maker.  Then  came  an  avermeo. 
ODnfJ       P^J^"**^  ^*«  "^Q^y  and  willing  to  have  suffered  the  defendant  to  have 

nunued  for  the  remainder  of  the  two  years,  and  would  have  supplied  her,  &3., 
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and  taught  her,  &c. ;  but  that  the  defendant  did  not,  nor  would,  although  oflen 
requested  so  to  do,  remain  and  continue  with  the  said  wife  of  the  said  plaintiff, 
or  in  his  house,  but  wholly  neglected  and  refused  so  to  do ;  and  on  the  contrary, 
before  the  expiration  of  the  said  two  years,  to  wit,  on  the  said  14th  day  of  April, 
without  the  license  and  consent  of  the  said  plaintiflf  and  his  said  wife,  or  either 
of  them,  and  against  their  will,  6cc.,  lefl  the  house  of  the  plaintiff  and  the  service 
of  him  and  his  wife,  and  continued  absent,  whereby  he  had  lost  the  profits  which 
he  would  have  derived  from  her  service  and  assistance. 

The  second  count  was  similar  in  substance  to  the  first,  except  that  it  omitted 
the  words  *'  other  necessaries*^  in  the  statement  of  the  consideration,  aAer  the 
words  ''  board  and  lodging^^^  and  stated,  that  the  plaintiff  undertook  to  receive 
the  defendant  into  his  service. 

*2911       ^^  third  count  only  mentioned  the  business  of  a  *dress-maker, 
-I  omitting  the  word  ^^miUiner;**  but  in  other  respects  it  was  similar  to 
the  first  count. 

The  fourth  count  contained  the  words  *<  dress^maker  and  milliner ^^^  but 
omitted  the  words  *'  boards  lodgings  and  other  necessaries.^ 

The  fifth  count  omitted  both  the  word  *'  milliner  ^^  and  the  words  "  boards 
lo^ngj  and  other  necessaries^'**  but  stated  the  consideration  to  be  as  in  the 
second  count,  that  the  plaintiff  would  receive  the  defendant  into  his  service. 

The  sistih  count  was  for  work  and  labour  in  teaching  and  instructing,  and 
for  meat,  drink,  washing,  lodging,  &c. 

There  were  the  usual  money  counts.     Plea — Non  assumpsit. 

The  agreement  given  in  evidence  on  the  part  of  the  plaintiff,  was  as  follows : 

'*  I  hereby  agree  to  remain  with  Mrs.  Lees,  of  802,  Regent  Street,  Portland 
Place,  for  two  years  from  the  date  hereof,  for  the  purpose  of  learning  the  busi- 
ness  of  a  dress-maker,  &c.     As  witness  my  hand,  this  5th  day  of  June,  1826. 

Ameua  WHrrcoMB." 

WildCy  Serjt.,  for  the  defendant,  submitted,  that  the  plaintiff  was  not  entitled 
to  recover.  There  is  no  contract  at  all  on  the  part  of  the  plaintiff.  The 
defendant  contracts  to  remain  two  years  to  learn  something,  and  nobody,  by 
the  agreement  put  in,  is  bound  to  give  her  instruction ;  nor  are  there  any  words 
in  the  agreement  importing  beneficial  service  to  the  plaintiff.  It  cannot  be 
intended  that  a  person  learning  will  benefit  the  person  teaching.  The  conside- 
ration  must  appear  on  the  face  of  the  agreement ;  but  there  no  person  at  all  is 
bound.  It  is  quite  clear  that  the  husband  is  not  bound,  because  the  wife,  to 
bind  the  husband,  must  make  the  contract  for  him.  The  first  count  states  a 
contract  with  respect  to  dress-making  and  millinery;  and  the  agreement  neither 
contains  that  nor  any  stipulation  about  necessaries. 
^2921       *Pa»,  J.     As  to  the  first  count,  I  perfectly  go  along  with  you. 

^  Wilde,  Serjt.  The  second,  third,  and  fourth  counts  are  also  incorrect. 
The  fifth  count  states  the  consideration  to  be  an  agreement  on  the  part  of  the 
plaintiff^  to  receive  the  defendant  into  his  service,  and  to  cause  her  to  be  taught. 
The  plaintiff  must  show  that  he  had  entered  into  a  binding  contract.  It  cannot 
bete  be  left  to  implication,  because  there  is  a  written  agreement  to  which  you 
cannot  add.  No  action  could  have  been  brought  by  the  defendant  against 
Lees.  The  contract  also  does  not  import  beneficial  service.  Learning,  unex- 
plained on  the  foce  of  the  agreement,  does  not  import  any  such  thing. 

Park,  J.  The  last  case  on  this  subject  was  of  Jenkins  v.  Reynolds  (a) j  in 
this  Court 

TUddy^  Serjt.,  for  the  plaintiff.    All  that  is  necessary  is,  that  the  agreement 

(a)  6  J.  B.  Moore,  86.  In  that  case  the  defendant  was  eued  on  m  memorandam,  written  and 
"«ned  by  him,  and  addreraed  to  the  plaintiff,  in  the  Ibllowinff  words :  •*  To  the  amonnt  of 
loot.,  coiMider  me  aa  security  on  J.  C.'s  account."  It  waa  held  that  thia  wasnot  biodio|r  imdcr 
uM  statute  of  frauds,  as  it  did  not  express  the  consideration  for  the  undertaking. 
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should  be  signed  by  the  party  to  be  charged.     If  the  Court  can  imply  the  coo 
sideration  for  the  promise  of  such  party,  by  inference  from  the  nature  of  his 
obligation,  that  is  sudicient.   The  case  o(Egertan  v.  MalUtews  (a)  is  decisive  on 
this  point,  in  favour  of  the  plaintiff. 

Park,  J.     I  should  doubt  whether  that  case  can  now  *be  supported^  t^m 
consistently  with  Wain  v.  Wariien  (6),  which  the'King's  Bench  confirmed  ^ 
in  the  case  of  Saunders  v.  Wakefield^  and  we,  on  full  consideration,  confirmed 
it  in  this  Court  also. 

Taddy^  Serjt.  The  case  of  Wain  v.  Warlters  is  no  doubt  established ;  bat 
Egerton  v.  MaUhetcs  is  consistent  with  it,  because  the  obligation  to  buy  imports 
an  obligation  to  sell ;  and,  in  the  present  case,  an  obligation  to  teach  is  to  be 
inferred,  because,  without  a  teacher,  a  party  cannot  learn.  As  to  the  beneficial 
service,  the  staying  two  years  is  a  beneficial  service.  As  to  the  matter  of  form 
in  the  declaration,  the  words,  *'  6zc."  in  the  agreement,  mean,  the  business, 
whatever  it  was,  that  Mrs.  Lees  was  then  carrying  on ;  but  the  count  is  quite 
sufiicient  without.  With  respect  to  the  receiving  into  the  house,  the  expressioo 
is,  that  the  defendant  shall  remain.  The  case  of  Wain  v.  Warlters  is  a  case 
of  great  nicety,  it  is  inter  apices  juris;  but  that  case  does  not  say  that  the 
obligation  on  one  part  may  not  be  implied  from  the  other  part  of  the  agr» 
ment.     I  submit  that  the  first  count  is  quite  supported. 

Hutchinson^  on  the  same  side.  Wain  v.  Warlters^  and  Saunders  ▼. 
Wakefield^  are  cases  of  contracts  to  pay  the  debt  of  another  (c).  In  the  Duke 
of  Norfolk  V.  Worthy  {d)^  the  *Duke*s  name  did  not  appear  till  after  the  rtagi 
breach  of  t he  co nt ract.  *- 

Wilde,  Serjt.,  in  reply.  My  objection  is,  first,  that  there  is  no  mutuality; 
and  secondly,  that  there  is  no  consideration  on  the  face  of  the  agreement. 

Park,  J.  I  am  of  opinion  with  you  upon  both  these  points.  There  is  no 
mutuality.  The  defendant  could  not  have  brought  any  action  against  Mrs. 
Lees.  I  am  also  of  opinion  that  there  is  no  consideration  upon  the  face  of  the 
agreement. 

Toddy,  Serjt.     Will  your  Lordship  reserve  the  point  7 

Park,  J.  I  never  nonsuit  unless  I  am  clearly  of  opinion  with  the  deieodaat. 
I  do  not  think  it  right  to  give  you  leave  to  move  m  this  case. 

Nonsuit. 

Thddy,  Serjt.,  and  Hutchinson^  for  the  plaintiff. 
Wilde,  Serjt.,  and  Morgan,  for  the  defendant. 

[Attorniea — Mayhew,  and  Goodeve.] 


In  the  ensuing  Easter  Term,  Taddy,  Seijt.,  obtained  a  rule  nisi  for  a  nev 
trial,  which  came  on  to  be  argued  in  the  Trinity  Term  following. 

June  14.  Wilde,  Serjt.,  showed  cause.  The  agreement  scarcely  supports 
any  part  of  the  declaration.     If  the  defendant  was  received  under  the  agree* 

(a)  6  East,  307.  That  case  decides  that  a  memorandnm,  signed  bv  a  defendant,  whereby  bt 
agrees  to  give  a  certain  sum  for  goods,  tskes  the  case  out  of  the  17tn  section  of  the  itatsie  of 
frauds,  though  not  signed  by  the  seller,  nor  expressing  any  consideration  for  the  promise  of  the 
defendant,  other  than  by  inference  from  his  own  obligation. 

(6)  The  cases  of  Wain  v.  Warlterst  and  Egerton  v.  Matthewf,  were  decided  on  difierent  see' 
tions  of  the  ststute  of  frauds ;  the  former  on  the  4th,  and  the  latter  on  the  17th  section.  In 
the  4th  section  the  word  agreement  is  used ;  and  the  Court,  in  Egerton  v.  Mattkew$t  Br«  nid  to 
have  decided  on  the  ground  that  the  object  and  wording  of  the  two  sections  were  dininvnt. 
The  present  case  being  the  case  of  an  agreement  not  to  be  performed  within  a  year,  would  of 
fourse  come  wi  .bin  the  provisions  of  the  4th  section,  and  be  subject  to  the  oonetruction  wnicD 
was  put  upon  that  section,  in  the  case  of  Wain  v.  Warliere,  which  case  decides  that  the  wntiof 
must  contain  the  eoneidertttum  for  the  promise  at  well  at  the  promise  itself. 

(e)  See  note  (6),  eupra, 

id)  1  Camp.  337. 
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racnt,  8l.e  was  received  as  a  pupil  to  learn  merely,  aod  not  as  a  servant,  and 
service  is  the  consideration  alleged  in  the  declaration.  My  first  objection 
therefore  is,  that  there  was  no  contract  of  service.  The  question  is  not  whether 
service  was  incidentally  received,  but  was  service  the  object  of  the  agreement  ? 
*2051  ^^'^®  scholars  *'are  learning  to  write,  a  schoolmaster  may  apply  their 
^  writing  to  some  beneficial  purpose,  yet  his  so  doing  will  not  make  the 
boys  his  servants.  The  agreement  not  being  to  be  performed  within  a  year, 
must  be  in  writing,  and  the  tofioie  of  it  must  be  contained  in  the  writing.  The 
plaintiff  complains  of  loss  of  service,  and  he  must  show  that  the  defendant  was 
under  an  obligation  to  serve.     Here  the  Court  called  upon — 

Tbddy^  Serjt.,  to  support  his  rule.  I  rely  on  the  fourth  and  fiflh  counts. 
The  consideration  there  assumes  what  was  proved  at  the  trial,  and  was  the 
result  of  the  agreement,  viz.  that  the  continuing  for  two  years  was  a  beneficial 
service.  The  defendant  was  unacquainted  with  the  business  when  she  came, 
and  as  soon  as  she  had  learned  it  she  went  away.  The  word  service  here 
means  continuance  with  a  master  who  is  to  give  instruction.  The  meaning  of 
the  word  remain  in  the  agreement  is,  that  the  learner  will  continue  with  the 
teacher  for  the  sake  of  beneficial  service.  The  case  of  Egerton  v.  MuUiteics 
seems  strongly  in  our  favour. 

Park,  J.     The  services  were  beneficial,  but  they  might  have  been  otherwise. 

Toddy ^  Serjt.  That  only  afiects  the  amount  of  compensation.  We  must 
take  the  chance  of  that. 

Best,  C.  J.,  was  of  opinion  that  neither  of  the  counts  was  proved. 

BuBRouoH,  J.  Since  Wain  v.  Warltfirs^  and  the  other  case,  it  is  clear  that 
the  consideration  must  appear  upon  the  face  of  the  agreement ;  and  that  is  the 
short  answer  to  this  case. 

*2961       Ctaselbe,  J.     I  have  a  doubt  upon  the  subject,  but  not  ^sufficieiftly 
^  strong  to  induce  me  to  disagree  with  the  opinions  expressed  by  the  rest 
of  the  Court. 

Rule  discharged. 

The  act  of  the  9  Geo,  4,  c.  14,  a.  7,  which  cornea  into  operation  on  the  \st  of  Jawnary,  1829, 
after  referring  to  the  17tb  aectinn  of  the  Engliah  atatute  of^fraud8,.29  Car.  2,  c.  3,  and  a  similar 
provision  in  the  Irish  act,  7  W.  3,  c.  12,  enacts,  **  That  the  said  enactments  shall  extend  to  all 
contracts  ibr  the  sale  of  gooda,  of  the  value  of  102.  sterling,  and  upwards,  notwithstanding  the 
goods  may  be  intended  to  be  delivered  at  aome  future  time,  or  may  not,  at  the  time  of  such 
contract,  be  actually  made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  aome  act  may 
be  requiaite  for  the  making  or  completing  thereof,  or  rendering  the  same  fit  for  delivery.** 


BEFORE  MR.  JUSTICE  BURROUGH. 


ROBARTS  V.  ROBARTS.     Feb.  24. 


A  party  borrowing  money,  gave  the  lender  a  paper  in  the  following  form  :  **  I  owe  you  o 
hundred  pounds,  Charles  Roberts,  30th  July,  1821.*'     Underneath  was  written,  **  Augi 


one 

,. .  J"8t 

17tb  received  fifty  pounds,  Charles  Roberts:**  Held,  in  an  action  by  the  lender,  to  which 
the  statute  of  limitationa  was  pleaded,  that  the  latter  memorandum,  which  was  within  the 
0ix  years,  did  not  constitute  such  an  acknowledgment  of  the  existence  of  the  debt  mentioned 
m  the  former,  as  to  take  it  out  of  the  operation  of  the  statute. 

AssuxpsiT  for  money  lent,  &c.     Pleas — ^the  general  issue,  and  the  statute 
cf  limitations  (a).     It  was  admitted  that  several  of  the  sums  sought  to  be  re* 

(e)  The  plea  of  the  atatute  was,  that  the  cause  of  action  did  no^  accrue  *'  withm  six  years 
Mxt  before  the  suing  oat  of  the  origmat  wrii;**  and  it  was  contended,  that  the  production  of 
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covered,  were  clearly  within  the  statute,  and  the  claim  (or  them  was  tlierefore 
abandoned ;  but  there  were  two  sums,  one  of  50/.  ond  the  other  of  100/.,  which 
the  plaintiif  contended  he  was  entitled  to,  under  the  following  memorandum, 
which  was  in  the  defendant's  hand-writing : — 

'*  I  owe  you  one  hundred  pounds. 

Chas.  Robastb. 
SOtb  July,  1821. 
**  August  17th,  reoeiyed  fifty  pounds  (a). 

ClTAS.  RoHARn." 

*The  latter  part  of  this  paper  was  written  within  the  six  years,  but  the  r«AQ7 
former  was  not ;  but  it  was  submitted,  on  the  part  of  the  plaintiff,  that,  '- 
as,  within  the  six  years,  the  defendant  had  received  50/.,  and  had  acknowledged 
such  receipt  upon  the  same  paper  which  contained  the  acknowledgment  of  his 
owing  a  previous  debt,  his  act  was  a  confession  that  the  first  sum  still  remaioed 
due. 

Wild€y  Scijt.,  for  the  defendant,  argued,  that  the  law  required  a  dear, 
unequivocal,  and  unconditional  admission ;  and  that  no  such  admission  was 
contained  in  the  paper  relied  on. 

Meretcether^  Serjt.,  for  the  plaintiff.  It  is  for  the  jury  to  say,  whether  the 
defendant,  when  he  signed  the  second  memorandum,  did  not  re^aflSrm  the  6Rt. 

BuRRovoH,  J.  It  is  now  decided,  that  there  must  be  a  positive  promise.  I 
held  out  against  it  as  long  as  I  could ;  but  it  having  been  so  decidc^d,  I  cannot 
now  put  the  question  to  the  jury.  I  shall  tell  them  that  there  is  no  evidence  of 
a  promise  (6). 

Verdict  for  the  plaintiff  for  50/.,  with  leave  to  move  to 
increase  it  by  adding  the  100/. 

* Meretcetker,  Serjt.,  and  Carter^  for  the  plaintiff.  T^2Qfi 

WUde^  Serjt.,  for  the  defendant.  ^ 

•  [Attornies — Roche  ^  jR.,  and  PuDen.'] 

the  tapw9  was  not  proof  ta  support  of  that  allegation,  but  Burrmigk,  J.,  was  of  opinion  that  ii 
was  quite  auRicient. 

*  (•)  It  was  objected,  that  this  paper  could  not  be  ffiven  in  evidence  without  a  receipt  stnip; 
but  Bnrrtmf^^  J.,  overruled  the  objection,  and  referred  to  Brookt  v.  Datiet,  onit.  Vol  2.P- 
186,  which  decides,  that  a  paper  not  put  in  as  a  receipt,  although  in  the  form  of  one,  does  not 
require  a  stamp  ^  reference  was  also  made  to  Tomkinti  v.  Anhby^  6  B.  &  C.  541,  in  whick 
Lord  Tenterden  mtimates,  that  the  only  receipts  requiring  a  sionip  are  such  as  import  that 
something  which  was  formerly  due  had  been  discharged.  See  also  the  case  of  MmUd  r. 
UutckiMont  aiife,  p.  92. 

(6)  In  the  case  of  A*  Court  t.  Cfwts,  3  Bing.  329,  it  sppeared  that  the  defendant,  being  arrested 
on  a  debt  more  than  six  years  old,  aaid,  *'  I  know  that  I  owe  the  monev,  but  the  bill  I  gave  it 
on  a  three-penny  receipt  atamp,  and  I  will  never  pay  it."  This  was  held  not  to  be  such  lo 
acknowledgment  as  would  revive  the  debt  against  a  plea  of  the  statute  of  limitations.  And  in 
the  judgment  in  that  case.  Heel,  C.  J.,  is  reported  to  have  said :  '*  The  Courts,  however,  have 
not  stopped  here ;  they  have  said,  mehwwledgment  of  a  debt  is  sufficient,  wiikoui  any  pnmm 
to  pay  it  J  to  take  a  case  out  of  the  statute.  I  cannot  reconcile  this  doctrine  either  witk  thewordi 

Sfthe  tlatuie  or  the  language  of  the  pleadings.*'  The  case  also  of  Scale*  v.  /oooAt,  3  Bing.  638. 
ecides,  that  where,  to  a  plea  of  the  statute  of  limitations,  the  plaint ifl*  replies  a  promise  within 
six  yeara,  and  proves  a  promiae  to  pay  when  of  ability,  made  three  years  uter  the  original  caine 
of  action  accrued,  and  within  aix  years  of  the  commencement  of  the  action,  he  must  atthetritl 
prove  the  defendant's  ability.  Mr.  Justice  Burrougk  (who  with  Mr.  Justice  Park  dissented 
nom  this  decision)  is  reported  to  hsve  said,  **  as  to  the  supposed  necessity  for  a  promise,  instesd 
of,  or  as  well  as,  a  mere  acknowledgment,  it  ahould  seem  not  to  be  necessary  in  this  case,  from 
the  circumstance  that  an  action  of  oebt  would  have  lain  to  recover  the  price  of  the  poods  sold 
and  delivered,  and  that  a  bare  acknowledgment  of  the  contract  would  have  beenfufficient  to 
support  such  an  action."  His  Lordship  also  said, — '*  There  seems  to  be  a  solid  snd  recogniied 
distinction  between  sn  acknowledgment  made  before  the  expiration  of  the  aix  years,  snd  m 
acknowledgment  afker.** 
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In  the  ensuing  Easter  Term,  Meretcether,  Serjt.,  moved,  pursuant  to  the  leave 
given.  He  contended,  that  the  memorandum  could  not  be  construed  otherwise 
than  as  a  pnunise,  and  if  not  a  promise,  it  was  nothing. 

The  Court  said,  that  the  two  items  were  distinct  matters,  and,  therefore,  could 
not  have  the  effect  suggested.  If  the  sunns  had  been  cast  up,  it  might  perhaps 
have  been  otherwise. 

Rule  refused  (a). 

,  fs)  The  law  aa  to  what  ia  sufficient  to  take  a  case  out  of  the  atatute,  has  received  very  oon> 
nderable  aheraiion  and  amendment  from  an  act  introduced  in  the  House  of  Peers  by  the  Ri^ht 
Honourable  Lord  Tenterdent  Chief  Justice  of  the  Court  of  King's  Bench.  That  act,  which 
«AQqi  received  the  niyal  assent  on  the  9th  of  May,  *1828,  and  oomea  into  operation  en  ike  Ut 
'  ofJanwary,  1829,  after  referring  to  ihe  enactments  of  the  English  statute,  21  Jac.  1,  c. 
16,  ind'  the  Irish  statute,  10  Car.  1,  seas.  2,  c.  6,  enacts  inter  alia,  **  i  hat  in  actions  of  debt, 
or  upon  the  case,  grounded  upon  an  v  aimple  contract,  no  acknowledgment  or  promise  by  words 
only  sball  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any 
case  oat  of  the  operation  of  the  said  enacimenta,  or  either  of  them,  or  to  deprive  any  party  ol' 
the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or  contained  bv  or 
in  some  Mrritin^  to  be  signed  by  the  party  chargeable  thereby  ;  and  that  where  there  shall  be 
two  or  more  joint-contractors,  or  eiecutora,  or  adminiatrators  of  any  contractor,  no  such  joint* 
contractor,  executor,  or  administrator  shall  lose  the  benefit  of  the  said  enactments,  or  either  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written  acknowledgment  or 
promise  made  and  signed  by  any  other  or  others  of  them  :  Provided  always  that  nothing  herein 
contained  shall  alter  or  take  away  or  leaaen  the  efiect  of  any  paymeat  of  any  principal  or  intereat 
made  by  anv  person  whatsoever:  Provided  also,  that,  in  actions  to  be  commenced  against  two 
or  more  auch  joint-itintractors,  or  executors  or  administrators,  if  it  shall  appear,  at  the  trial,  or 
otherwise,  that  the  plaintiff,  though  barred  by  either  of  the  aaid  recited  acts  or  this  act,  as  to 
one  or  more  of  such  joint-contrsciors,  or  executors  or  administrators,  ahall,  nevertheless,  be 
entitled  to  recover  against  any  other  or  others  of  the  defendants,  by  virtue  of  a  new  acknow- 
ledgment or  promise,  or  otherwise,  judgment  may  be  ffiven  and  costs  allowed  for  the  plaintiff, 
as  to  such  defendant  or  defendants,  against  whom  he  uiail  recover,  and  for  the  other  defendant 
or  defendants  against  the  plaintiff." 

Section  2  enacts,  *'  That  if  any  defendant  or  defendants,  in  any  action  on  any  simple  con- 
tract, shall  plead  any  matter  in  abatement  to  the  effect,  that  any  other  person  or  persons  ought 
to  be  jointly  sned,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  trial,  that  the 
action  could  not,  by  reason  of  the  said  recited  acts  or  this  act,  or  of  either  of  them,  be  maintained 
against  the  other  person  or  persons  named  in  such  plea,  or  any  of  them,  the  issue  joined  on 
lurh  plea  shall  be  found  against  the  party  pleading  the  same." 

Section  3  enacts,  **  That  no  indorsement  or  memorandum  of  any  pajrment  written  or  made, 
after  the  time  appointed  for  this  act  to  take  efiect,  upo'n  any  promissory  note,  bill  of  exchange, 
or  other  writing,  by  or  on  the  behalf  of  the  party  to  whom  such  payment  sball  be  msde,  shall 
be  deemed  sumcient  proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation  of 
either  of  the  said  statutea." 

Section  4  enacts,  *'  That  the  said  recited  acts  and  this  act  ahall  be  deemed  and  taken  to  apply 
to  the  case  of  any  debt  or  simple  contract,  alleged  by  way  of  aet-off  on  the  part  of  any  defendf- 
ant,  either  by  plea,  notice,  or  otherwise." 

*3001      *S«ction  8  enacts,  **  That  no  memorandum  or  other  writing  made  neceesary  by  this 
'  act,  ahall  be  deemed  to  be  an  agreement  within  the  meaning  of  any  statute  relating  to 
the  duties  of  stamps." 

The  set  is  the  9th  Geo.  4,  e.  14,  and  it  ia  entitled  "  An  act  for  rendering  i  written  memo- 
raodum  neceaaary  to  the  validity  of  certain  promiaea  and  ongagemanto." 

Vol.  XIV.— 73  8C 
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FURTHER  ADJOURNED  SITTINGS  IN  LONDON,  AFTER  HIURY 

TERM,  1828. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


LOW  et  al.  v.  COPESTAKE.    April  15. 

If  several  persons,  not  partners  in  business,  separately  indorse,  for  the  accnminodarion  of  ths 
drawer,  a  bill  of  exchange,  which  has  been  previoustj  indorsed  by  another  person,  and.  on 
the  bill  being  dinhonoured,  pay  the  party  who  has  discounted  it  in  equal  proportions,  \hej 
may  strike  out  their  own  indorfwnients,  and  bring  a  joint  action  against  such  previous  lodoraer, 
to  recover  the  amount  of  the  bill. 

Assumpsit. — ^The  declaration  stated,  that  a  certain  person,  using  the  name, 
die.,  of  PVnnces  Elizabeth  Biden,  on  the  6th  dny  of  May,  1826,  accordiog  to 
the  usage  and  custom  of  nnerchnnts,  made  her  certain  bill  of  exchange,  directed 
to  one  Prances  Biden,  and  thereby  required  her,  twelve  months  after  date,  topaj 
to  the  order  of  her  the  said  Frances  Elizabeth  Biden,  the  sum  of  100/.,  for 
value  received.  It  then  averred  that  the  said  Prances  Elizabeth  Biden  indorsed 
the  bill,  to  the  order  of  the  defendant,  and  that  *'  the  said  defendant  then  and 
Uitrt  indorsed  and  delivered  Ute  same  bill  cf  exdiange  to  tJie  said plaintiffi!!* 
&c.    Plea — The  general  issue. 

It  appeared  that  the  defendant,  a  lace  merchant,  in  London,  indorsed  the  bill, 
(or  the  accommodation  of  the  drawer,  who  kept  a  school  at  Ramsgate,  and  that 
the  three  plaintiffs,  Messrs.  Low,  Austen,  and  Rhodes,  who  were  trades- 
men at  Ramsgate,  but  not  partners  in  business,  each  separately  indorsed 
also  f()r  the  drawer's  accommodation,  immediately  under  the  indorsement 
of  the  defendant.  Afcer  these  indorsements,  the  bill  was  discounted  bj 
^another  Ramsgate  tradesman,  anid  when  it  became  due,  it  was  not  paid  r%^\ 
by  cither  the  drawer,  or  acceptor,  and  the  holder  applied  to  the  plaintiffs,  ^ 
and  received  from  them  the  amount,  all  at  the  same  time,  each  of  them  advanc- 
ing one  third  of  the  money. 

WUde^  Serjt.,  for  the  defendant,  submitted,  that  the  three  plaintifTs,  under  the 
circumstances,  could  not  be  said  to  take  the  whole  jointly  under  the  defendaot's 
indorsement ;  and  that  their  each  paying  a  part  of  the  money,  did  not  give  then 
that  joint  interest,  which  would  enable  them  to  maintain  the  action.  He  cited 
the  case  oC  Machell  and  others  v.  Kinnear(a), 

For  the  plaintiffs,  the  cases  of  Ord  and  others  v.  Portal  (6),  and  AtKOod 
and  others  v.  Rafienbunj  (c),  were  relied  on. 

*Bbst,  C.  J.  It  appears  to  me  that  the  plaintiffs  did  not  possess  themselves  r^^ 
of  this  bill  by  any  joint  payment,  but  by  separate  payments.  But,  allowing  ^ 

(a)  1  Stark.  499.  That  case  decides,  that,  where  a  bill  of  exchange  is,  by  the  directkmoi' 
the  payeM,  indorsed  in  blank,  and  delivered  to  A.,  B.,  &,  Co.,  who  are  bankers,  on  ihe  accoont 
of  the  estate  of  an  insolvent,  which  is  vested  in  trustees  for  the  benefit  of  hie  creditors. — A.  an 
B.,  two  of  the  mcmhers  of  the  firm,  and  also  trustees,  cannot,  conjointly  with  a  third  trustee. 
who  is  not  a  member  of  the  firm,  maintain  an  action  agrainst  the  mdorser,  witliout  sone  evi- 
dence of  the  trnnsfer  of  the  bill  to  them,  as  trustees,  hy  the  firm,  by  delivery  or  otherwise. 

(h)  3  Camp.  239.  I'his  was  an  action  by  three  plaintifls  as  indorsees,  ai^amst  the  acceptor  oi 
a  bill  indoriied  in  blank ;  there  was  no  evidence  of  their  being  in  partnership.  It  was*  objected 
that  they  cnuld  not  recover,  because  there  was  no  proof  to  support  the  allegation,  that  the  bill 
was  indorsed  to  the  three  tofirether.  But  Lord  £//cn£oroii/rA  s&id,  "There  is  no  occasion  for 
any  such  evidence.  The  indorsement  in  blank  conveys  a  joint  right  of  action  to  at  aiosy  o> 
ttgree  in  »vinp  on  the  bill.** 

(c)  6  J.  B.  Moore,  579.  In  this  case,  the  plaintiffs,  as  indorsees  of  a  bill  of  exchange.  <^ 
the  drawer  in  their  own  right,  and  it  appeared,  that  the  bill  had  been  indorred  to  them  in  blank, 
before  the  death  of  one  of  the  firm,  who  was  a  partner  with  them  as  bankers,  and  it  was  beW 
*[jn^  *he  action  was  well  brought,  without  their  describing  themselves  as  surviving  parfners  in 
the  declnration,  a»  thty  were  not  hound  to  prooe  the  partnertkip,  or  that  the  hUl  was  imitnd  ^ 
iolivered  to  themjcintly  with  tkeir  deeeasod  partner. 
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it  to  be  80,  why  may  they  not  strike  out  their  indorsements,  and  proceed  as  the 
possessors  of  the  bill  ?  [  do  not  know  of  any  law  to  prevent  their  doing  this ; 
and  I  am  therefore  of  opinion,  that  they  are  entitled  to  a  verdict  (a). 

Verdict  for  the  plaintiffs,  104i. 

Tadd^j  Serjt.,  and  Tomlinson^  for  the  plainfifis. 

WUde^  Seijt.,  and  Ferring^  for  the  defendant. 

[Attornies — Fairbanks  and  Freeman  ^  Cb.] 

(a)  In  the  CMe  of  Maektll  ▼.  Kinnear,  cited  on  the  part  of  the  defendant,  Lord  Ellenbarpugk 
nid.  that  if  it  had  not  tieen  for  the  evidence  of  the  jtarticuiar  tmnrfer,  an  indorsement  in  blank 
oifbt  have  entitled  the  parties  who  brought  the  action  to  recover. 


GWYNNE,  Esq,,  v.  MAINSTONE.    AprU  15. 

An  ioatninient  by  which  A.  affreos  to  let,  and  B.  to  take,  certain  preniiaea,  on  the  terms  that 
A.  ahall  pay  certain  specified  rents,  varving  in  amount,  at  the  end  of  every  three  years,  up  to 
a  specified  date,  and  which  provides,  that,  from  and  after  that  date,  **  Ae  $hall  pay  tkedmr 
fnmttal  rent  of9L  till  the  end  of  the  lease"  but  does  not  mention  any  time  at  which  the  lease 
is  to  terminate,  is  good  only  lor  the  time  previous  to  the  date  at  which  the  9/.  is  to  com- 
mence. 

AssDXPSiT,  to  recover  31/.,  as  half  a  year's  rent,  from  Midsummer  to  Christ- 
mas, 1827,  upon  the  following  instrument,  dated  the  6th  of  July,  1827,  and 
signed  on  that  day  by  the  plaintiff  and  defendant. 

**Dr.  Lawrence  Gwynne  hereby  agrees  to  let  to  Mr.  Charles  Mainstone,  a 
bouse  and  premises  situate  in  Gwynne's  place.  Hackney  Road,  now  in  the  pos- 
session of  the  said  Charles  Mainstone,  upon  the  terms  and  conditions  hereinafter 
stated ;  that  is  to  say,  that  the  said  Charles  Mainstone  shall  pay  to  the  said 
Lawrence  Gwynne,  by  quarterly  payments,  the  annual  rent  of  62/.,  clear  of 
*3031  ^^°^*^'>  *sewers-rate,  and  all  other  rates  and  taxes  whatsoever,  from 
^  Midsummer^day  last  past,  till  Midsummer-day,  1680;  and  from  and 
after  Midsummer-day,  1830,  he  shall  pay  the  clear  annual  rent,  as  aforesaid, 
or57/.  till  Midsummer-day,  1833;  and  from  and  afler  Midsummer-day,  1833, 
tUl  Midsummer-day  1836,  he  shall  pay  the  clear  annual  rent,  as  aforesaid,  of 
52/.;  and  from  and  afler  Midsummer-day  1836,  till  Midsummer-day,  1839,  he 
shall  pay  the  clear  annual  rent  of  51/. ;  and  from  and  after  the  year 
1839,  he  shall  pay  the  clear  annual  rent  (f  0/.,  tUl  the  end  of  the  lease.  And 
the  said  Charles  Mainstone  agrees  to  keep  the  said  house  and  premises  in 
thorough  repair,  and  to  insure  the  same  from  fire  in  the  sum  of  600/.,  in  one 
of  the  public  offices,  in  the  joint  names  of  himself  and  the  said  Lawrence 
Gwynne,  and  to  pay  0/.  to  the  said  Lawrence  Gwynne  for  the  lease.  And  the 
said  Charles  Mainstone  hereby  agrees  to  take  the  said  house  and  premises,  upon 
the  terms  and  conditions  hereinbefore  stated." 

This  instrument  was  stamped  with  a  30«.  lease  stamp. 

WUde^  Serjt.,  for  the  plaintiff.  This  action  is  said  to  be  defended  on  the 
ground  that  the  instrument  is  void  for  uncertainty.  But  there  is  certainty  for 
^  particular  time,  and  that  is  sufficient.  The  action  is  brought  to  recover  half 
&year*s  rent,  from  Midsummer  to  Christmas,  1827,  and  there  is  a  clear  agree- 
n»nt  to  pay  a  certain  rent,  from  Midsummer,  1827,  to  Midsummer,  1830. 
After  the  completion  of  the  time  specifically  mentioned  in  the  agreement,  it  will 
then  operate  as  a  lease  at  will. 

BisT,  C.  J.  There  is  iio  time  mentioned  at  which  the  tenancy  is  to  be 
teermined. 
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Wilde^  Serjt.  No,  my  Lord ;  but  it  is  sufficient  for  the  time  specified.  Plow< 
den's  Com.  271  (a). 

*  Taddy^  Serjt.,  for  the  defendant,  oontended,  that  the  plaintiff  was  rn^^ 
not  entitled  to  recover,  as  the  agreement  was  evidently  imperfect,  and  '> 
not  intended  to  be  acted  upon  as  the  foundation  of  a  suit. 

Bbst,  C.  J.  Plowden's  Commentary  says,  *'  Brown  said,  if  one  make  a  lease 
fi>r  three  years,  and  so  from  three  years  to  three  years,  during  the  life  of  J.  S^ 
this  shall  be  a  good  lease  for  no  more  than  six  years  ;  for,  during  six  years, 
there  is  certainty,  for  it  was  certain  for  the  first  three  years :  and  when  hesays, 
and  so  from  three  years  to  three  years,  this  is  as  much  as  if  he  had  said,  from 
this  first  three  years  during  other  three  years,  which  contains  certainty ;  but 
when  he  goes  further,  and  says,  during  the  life  of  J.  S.,  this  does  not  contaia 
any  certainty,  for  it  is  uncertain  how  many  more  years  J.  S.  may  live.  So  that  at 
the  commencement  of  the  lease,  the  end  of  the  number  of  years  intended  is  not 
known,  which  is  contrary  to  the  nature  of  a  lease  for  years,  and  therefore  il 
shall  only  be  good  for  six  years  in  all.  Quod  Dyer  concessUJ"  Upon  the 
authority  of  this  passage,  I  think  that  the  instrument  in  question  is  good  fortbo 
time  certain,  viz,  up  to  Midsummer,  1839. 

Jhddy^  Serjt.,  also  contended,  that  the  instrument  was  not  itself  a  lease,  but 
merely  an  agreement  for  a  lease. 

But  upon  this  point,  at  the  suggestion  of  the  Lord  Chief  Justice,  an  arraoge- 
ment  was  entered  into  between  the  parties,  by  which  the  plaintiff  undertook  to 
execute  a  lease  up  to  the  year  1839,  and  was  allowed  to  have  his  verdict  entered 
for  the  half  year's  rent  which  was  due. 

*  Wilde^  Serjt.,  and  Hutchinson^  for  the  plaintiff.  r^^ 
TUddy^  Serjt.,  for  the  defendant.                                                              *- 

[Attornies — Norton^  and  AshUmJ] 


(a)  Say  v.  FuUer  and  another.  The  cam  decides,  that  a  lease  for  ten  years  by  indeBtor, 
wherein  the  lessor  grants,  that,  if  the  lessee  pay,  ai  ike  end  and  term  of  every  ten  yeart,  ten  thou- 
sand tiles,  then  he  shall  have  a  perpetual  demise  of  the  l8nd,/r«ai  ten  years  to  ten  yMncM- 
tinually /Mowing,  and  out  of  the  memory  ofmon,  is  a  good  lease  for  no  more  than  ten  yean; 
for,  beyond  that,  no  other  term  has  sny  certain  commencement,  continuance,  or  end.  This 
«ase  is  also  reported  in  4  Bac.  Abr.  176. 

In  6  Coke,  36,  it  is  said,  if  a  man  make  a  lease  for  years,  without  ssying  bow  many,  ikU 
shall  be  a  sood  lease  for  two  years  certain,  because  for  more  there  ia  no  certaintjr,  and  for  leu 
there  can  he  no  sense  in  the  words ;  and  in  4  Bacon* s  Abridgment,  p.  179,  it  is  ssid,  "K  ■ 
psrson  make  a  lease  for  a  year,  and  so  from  year  to  year,  as  lonr  as  he  shall  continue  parvn, 
or  as  long  as  he  shall  live,  this  is  a  lease  for  two  years  at  least,  if  he  lives  snd  conrinuee  pansa 
BO  long ;  and  after  the  two  years,  or  at  most  aftsr  three  ^ears,  bat  an  estate  at  will  for  the  onor* 
tainty,  unless  livery  be  roaae."  See  the  eases  oi  PkUltpe  v.  Hartley ,  ante,  p.  121,  and  Wri^ 
V.  TVcvftMul,  foBt,  as  to  what  is  a  lease,  and  %vhat  an  agreement  merely. 


HAWKINS  V.  FINLAYSON.    AprU  16. 

In  an  action  against  the  eaptaia  and  owner  of  a  steam  vessel,  for  an  injury  resnlting  ften  die 
improper  management  of  the  vessel,  if  it  appear,  that  a  pilot  had  the  control,  sudi  pilot  ii 
not  a  witness  for  the  defendant,  without  a  release,  although  tha  defendant  himself  wsi  oa 
board  at  the  tim6# 

Action  by  a  bargeman,  to  recover  damages  for  the  loss  of  clothes,  &c, 
occasioned  by  the  sinking  of  a  barge,  in  coosequeiioe  of  its  bmag  run  foul  of  bf 
a  steamboat,  of  which  the  defendant  was  the  eaptaia  and  owner. 

The  injury  took  place  in  the  river  Avon,  and.  tba  dafeadaDl  was  ia  the  vsiKlf 


305]  3  Carrington  &  Payne.  581 

but  he  had  a  pilot  on  board,  who  wan  steering  at  the  time  of  the  aocident.    Thift 
pilot  was  tendered  as  a  witness  on  his  behalf. 

BampaSj  Serjt.,  for  the  piaintifT,  submitted,  that  he  must  be  released. 

WUdej  Seijt.     They  have  shown  that  the  captain  and  owner  was  on  board. 

Best,  C.  J.  It  has  been  held  in  insurance  cases,  in  the  Court  of  Common 
Pleas,  that  the  pilot  is  answerable. 

*3061      *'^^^  P^^<>^  being  asked,  said,  "  the  captain  does  not  interfere  with 
^  my  steering,  I  go  where  I  please." 

WUok^  Serjt.  The  eases  in  which  pilots  have  been  held  to  be  answerable, 
are  the  cases  of  Trinity  House  pilots,  which,  by  the  act  of  Parliament,  captains 
are  compdlabie  to  take. 

Best,  C.  J.     I  think  he  is  not  a  witness  without  a  release. 

The  objection  was  afterwards  withdrawn. 

Verdict  for  the  plaintiff. 

Bompis^  Serjt.,  and  Fish^  (or  the  plaintiff. 

Wiide,  Serjt.,  for  the  defendant, 

[Attornk»— -ITkibs  ^  B.,  and  Clarke^  R.  ^  M.] 


COURT  OF  KING'S  BENCH. 

SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM,  1828. 

BEFORE  LORD  TENTERDEN,  C.  J. 


BURTON  V.  GREEN.    Beb.  18. 

To  prove  an  act  of  bankruptcy,  in  a  trader  who  is  a  member  of  Parliament,  by  his  not  paying 
or  securing  to  a  creditor  a  debt  of  100/.  after  the  suing  out  of  a  writ  of  summons,  &c.  it  is  not 
tbsolutely  necessary  to  call  the  creditor. 

u  a  writ  of  jC.  fa.  be  sued  out  against  one  of  several  partners,  for  a  debt  due  from  him  alone^ 
there  is  great  doubt  as  to  what  interest  in  the  partnership  property  can  be  sold  by  the  sheriff. 

Cass  against  the  defendant,  as  sheriff  of  the  county  of  Lancaster,  for  a  false 
return  of  nulla  bona  to  a  writ  of  Jieri  facias^  sued  out  by  the  plaintiff  against 
Thomas  Claughton,  Esq.  Second  count  for  neglecting  to  levy. 
*3071  *The  writ  of  fieri  facias  was  tested  on  the  first  day  of  Hilary  Term, 
^  1825 ;  and  it  was  proved  that  Mr.  Claughton  had  a  one-third  share  in 
the  Ashton  Green  colliery,  which  was  in  the  county  of  Lancaster,  and  where 
there  were  goods  and  fixtures  belonging  jointly  to  him  and  his  two  partners,  to 
more  than  three  times  the  amount  to  be  levied  under  this  execution ;  and  it  was 
contended  on  the  part  of  the  plaintiff,  that  the  sheriff  should  have  levied  on  this 
joint  property  to  the  extent  of  one-third. 

The  defence  was,  that  partnership  property  could  not  be  seized  'under  a  writ 
^^^  fieri  facias,  sued  out  against  one  partner  only  ;  and  that,  even  if  it  could,  a 
commission  of  bankrupt  hnd  been  sued  out  again5it  Mr.  Clnughton,  ixi  the  month 
of  March,  1824 ;  and,  therefore,  the  property  in  these  goods  had  passed  to  the 
a«igneen,  as  the  writ  was  issued  in  January  afler  an  act  of  bankruptcy,  and 
''ithin  two  months  of  the  suing  out  of  the  commission.  The  act  of  bankruptcy 
i^Ucd  on  was  under  the  stat.  4  Geo.  3,  c.  33.    To  substantiate  this,  it  was  proved 
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tliat  Mr.  Claughton  was  a  member  of  Parliament,  and  that,  on  the  9th  of  Decem- 
ber, un  affidavit  of  Thomas  Legh,  Esq.,  stating  that  Mr.  Claughton  was  indebted 
to  him  in  the  sum  of  25,000/.,  for  money  lent,  was  filed  with  the  clerk  of  the 
declarations,  and  a  summons  sued  out  on  the  same  day.  It  was  also  proTed, 
that  the  summons  was  duly  served  on  Mr.  Claughton.  And  the  witness,  who 
filed  the  affidavit  and  sued  out  the  summons,  stated,  that  Mr.  Claughton  bad  no( 
given  any  security  under  the  act,  or  satisfied  Mr.  Legh*s  debt,  in  any  way  that 
he  knew  of;  but  that  Mr.  Claughton*s  bail  having  been  rejected,  no  appearance 
was  ever  entered  for  him.  To  show  Mr.  Legh  a  creditor  to  the  amount  of  100/., 
one  of  the  witnesses  for  the  plaintiff  stated  in  his  cross-examination,  that  be 
knew  Mr.  Legh  was  a  large  creditor  of  Mr.  Claughton's,  and  that,  at  one  of 
the  meetings  under  Mr.  Claughton's  bankruptcy,  Mr.  Claughton*s  counsel  uid 
that  if  all  his  objections  to  the  debt  were  allowed,  it  would  still  exceed  60,00011 
The  ^trading  and  petitioning  creditor's  debt  were  proved  (Mr.  Legh  not  r««^ 
being  the  petitioning  creditor  under  the  commission).  ^ 

Tindaly  S.  G.  Is  it  sufficiently  shown,  that  Mr.  Legh  was  a  creditor,  with- 
out his  being  called  as  a  witness  ? 

Lord  Tbntbbdsn,  C.  J.  I  think  it  is.  His  Lordship  added :  It  is  not 
material  to  this  case,  but  I  am  not  quite  satisfied  as  to  the  interest  which  the 
sherifT  might  have  sold  under  the  execution.  There  is  great  difficulty  in  making 
the  sheriff  a  tenant  in  common  with  the  partners. 

Tindal^  S.  G.,  elected  to  be 

Nonsuited. 

Tindal^  S.  G.,  Reader^  and  CrouUmrn^  for  the  plaintiff. 

Sir  J,  ScarleU^  and  Ibmlittson^  for  the  defendant. 

[Attornies — Long  ^  Co.^  and  Redidak^ 

This,  as  to  the  act  of  bankruptcy,  was  a  case  nnder  the  stat.  4  Geo.  3,  c  33  (now  repealed). 
for  which  aect.  10.  of  the  Ute  Iwnkrapt  act,  6  Geo.  4,  c.  16,  ia  aobstitoted. 

By  the  atat.  6  Geo.  4,  c.  16,  a.  10,  it  ia  enacted,  **  That  if  any  creditor  or  creditore  of  any 
auch  trader,  having  privileffe  of  Parliament  to  auch  amonnt  aa  ia  hereinafter  declared  reqoiate 
to  aupport  a  commission,  shall  file  an  affidavit  or  affidavita  in  any  court  of  record  at  Waim»- 
Her,  that  auch  debt  or  debta  ia  or  are  juatly  due  to  him  or  them  reapeciively ;  and  that  sua 
debtor,  aa  he  or  they  verily  believe,  is  surh  trader  aa  aforesaid,  and  shall  sue  out  of  the  nine 
court  a  summons,  or  an  original  bill  and  aummona  againat  auch  trader,  and  serve  him  with  a 
copy  of  such  summons,  if  such  trader  ahall  not,  within  one  calendar  month  after  personal  aerv»* 
of  such  summons,  pay,  secure,  or  compound  for  such  debt  or  debts,  to  ihe  ratisfaction  of  auca 
creditor  or  creditors,  or  enter  into  a  bond  in  such  sum,  snd  with  two  sufficient  sureties,  aaai]|r 
of  the  judges  of  the  court  out  of  which  such  summons  shall  issue  shall  approve  of,  to  pajsocb 
sum  aa  shall  be  recovered  in  such  action  or  actions,  together  with  such  costs  as  shall  be  giveo 
in  the  same,  and  within  one  calendar  month  *next  after  personal  service  of  such  aummona,  rtty^ 
cause  an  appearance  or  appearances  to  be  entered  to  such  action  or  actions,  in  the  proper  * 
court  or  courts  in  which  the  same  shall  have  been  brought,  every  such  trader  ahall  be  deemw 
to  have  committed  an  act  of  bankrnptcy  from  the  time  of  the  aervice  of  such  aummons,  aod 
any  creditor  or  creditors  of  such  traoer  to  such  amount  aa  aforesaid  may  sue  out  a  eommnaini 
against  him,  and  proceed  thereon  in  like  manner  as  againat  other  bankrupts.'*  See  Arch.  d. 
L.  270. 

In  the  case  of  Ex  paHe  Hareamrt,  2  Rose.  211,  Lord  BMon,  C,  speaking  of  the  act  of  ban^ 
ruptry  under  the  stst.  4  Geo.  3,  c.  33,  says.  **  It  haa  indeed  been  argued,  that  the  act  « 
bankruptcy  introduced  by  thia  statute  must  of  necessity  he  proved  by  a  creditor,  because  «» 
constituted  of  circumstances  which  rest,  snd  can  rest  only  on  his  particular  testimony.  Tfaa 
creditor  can  alone  prove  that  the  debt  haa  not  been  paid,  secured,  or  compounded  for.  to  bis 
aatiftfaction.  I  certainly  concede,  thst  with  reference  to  the  negative  circumMancee  whidb  the 
ataiute  requires,  the  evidence  of  n  creditor  must,  in  this  particular  act  of  bankrnptcy,  he  sdmit- 
ted  to  that  extent ;  but  the  necessity  which  enacts  this  admiasion,  enacts  the  extent  of  it ;  and 
although  you  muat  admit  him  to  prove  what  he  alone  can  prove,  yet  he  ia  not  to  be  sdmitted 
to  prove  what  can  be  established  hy  the  evidence  of  others.** 

With  respect  to  taking  partnership  properly  under  an  execution  sued  out  aeainst  one  partwr 
for  his  separate  debt.  Lord  Mannfield  says,  in  the  case  of  Fox  v.  Hanhmry,  Cowp.  449:  "  U  a 
creditor  takes  out  execution  nirai'nst  one  partner,  as  in  Salk.  392.  the  vendee  would  be  teoao*- 
in  common  ;"  and  his  Lordship  cites  the  opinion  of  Lord  ffardwick,  in  the  cose  of  ^^W/" 
Harwood.  in  the  following  terms ;  "  If  a  creditor  of  one  partner  takes  out  execution  sirainst  the 
partnership  effects,  he  can  only  have  the  undivided  share  of  his  debtor,  and  must  take  it  in  the 
same  manner  the  debtor  himnelf  had  it.  and  subject  to  the  rights  of  the  other  partner.'  in 
Hevdon  V.  Heydon,  Salk.  392.  Trf)rd  TToJt  lays  down,  that  the  sheriff  must  seixe  the  whole,  aad 
self  a  moiety  thereof  undivided,  and  the  vendee  will  be  tenant  in  common  with  the  other 
*>artner. 
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In  Tkyhr  y.  Fiddt,  4  Ves.  396,  it  was  held  by  the  Court  of  Exchequer,  that  the  tcparate 
creditor  of  a  partner  has  no  right  against  the  joint  property,  further  than  the  sepnrate  interest 
of  that  partner,  viz.  his  share  upon  a  division  of  the  surplus,  subject  to  the  accounts  of  ilie 
partnership ;  snd  the  Court  held,  that  the  joint  property  of  an  insolvent  partnership,  taken  in 
exectttifiu  tor  a  separate  debt,  could  not  be  held  against  the  joint  creditors. 

In  Exfnrte  Hamper,  17  Ves.  407,  Lord  Eldon  says,  that  an  individual  creditor  getting  exe- 
cation,  might  undoubtedly  have  laid  hold  of  the  joint  eflects  at  law,  subiect  to  an  account, 
aacertaininff  the  specific  interest  in  such  joint  effects ;  and  in  IVaten  v.  Taylor,  2  Ves.  &,  B. 
^3101  ^^*  "'^  Lordship  inquiring  how  o  sheriff  executes  a  writ  *under  a  judgment  against  one 
'  partner  7  Mr.  Cooke  {amicus  curiat)  slated,  that  the  way  in  which  the  sberifi' executes  the 
writ  in  practice,  is  by  making  a  hill  ol  sale  of  the  sctuul  interest.  And  in  that  case.  Lord 
Mdo9i  fluid,  **  If  the  Courta  ot  law  have  followed  Courts  of  equity  in  giving  execution  oj^ainst 
parmersliip  effects,  I  desire  to  have  it  understood,  thut  they  do  not  appeor  lo  me  to  odiiere  to 
the  principle,  when  they  suppose  that  the  interest  can  be  sold  before  it  has  been  nscertained 
what  18  the  subject  of  sale  and  purchase.  According  to  the  old  law,  I  mean  before  Lord  Mafw 
Juid's  time,  the  aheriff,  under  an  execution  against  partnership  effects,  took  the  undivided 
flhare  of  the  debtor,  without  reference  to  the  partnership  account ;  but  a  Court  of  equity  would 
have  aet  that  risht,  by  taking  the  account  and  ascertaining  what  the  sheriff  ought  to  have  sold. 
The  Courts  of  law  nave  now,  however,  repeatedly  laid  down,  that  they  will  sell  the  actual 
interest  of  the  partner  professing  to  execute  the  equities  between  the  porties,  but  forgetting  that 
a  Court  of  equity  as'*ertains  previously  what  wos  to  be  sold.  How  could  a  Court  of  low  oscer- 
tain  what  was  the  interest  to  be  sold,  and  what  the  equities  depending  upon  an  account  of  alt 
the  coiicerns  of  the  partners  for  yeorsf"  In  the  case  of  PorAer  y.Pittor,  3  B.  dt  P.  288,  where  a 
I. /a.  issued  sgainst  one  portner,  the  Court  would  not,  at  the  request  of  the  partnership  ere- 
•itors,  give  the  sheriff  time  to  return  the  writ,  until  an  account  could  be  taken  of  the  claims 
upon  the  partnership ;  and  the  Court  said,  that  the  safest  line  of  conduct  for  the  sheriff  to  pur* 
soe,  was  to  put  snme  person  in  the  possession  of  defendant's  share  as  vendee,  leaving  him  and 
the  parties  interested  to  conteat  the  matter  in  equity,  where  a  bill  might  be  filed,  statinir  ihot 
be  had  taken  possession  of  the  property,  and  praying  that  it  might  not  be  disposed  of  till  all 
the  claims  were  arranged. 


BURROWS,  Gent.,  v.  UNWIN.    JR*.  18. 

Prsef tee.— -After  the  Jury  have  had  the  case  summed  up  to  them,  and  have  retired,  the 
Court  will  not  permit  them  to  see  a  treatiae  on  the  law  of  the  subject,  even  with  consent  of 
parties,  as  they  should  state  their  difficulty  to  the  Judge,  and  receive  his  direction  as  to 
the  law. 

Cask,  for  negligence  of  the  defendant's  servant. 

Lord  Tentebden,  C.  J.,  had  summed  up  the  evidence,  and  the  Jury  had 
retired,  when  they  sent  a  message  to  his  Lordship,  desiring  to  have  Setwyn's 
Law  of  Ni.si  Prius  sent  them  from  the  library  of  the  Court. 
*3I11  ^^  Tbxterdex,  C.  J.,  asked  the  counsel  on  both  *sides  if  (hey 
-■  objected  to  its  being  sent,  and  they  answered  that  they  had  no  objection. 
However,  his  Lordship  observed,  "The  regular  way  is,  for  the  Jury  to  come 
into  Court  and  state  their  question,  and  receive  the  law  from  the  Court :  ^^^  ^or 
the  sake  of  precedent  that  course  should  be  adopted  now." 

The  books  were  not  sent. 

Verdict  for  the  plaintiff. — Damages,  is. 

Sir  /.  Scarlett^  F,  PoUochy  and  Gunnings  for  the  plaintiff. 

Brougham^  for  the  defendant. 

[Attornies — Robinson  ^  B.^  and  Brooksbank  4*  F.] 
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MACLEOD,  M.D.  v.  WAKLEY.     Feb.  19. 

Whatever  is  fairly  written  of  a  work,  and  can  be  reasonably  aaid  of  it,  or  of  its  author,  as  oon- 
nucted  with  ii,  is  not  actionable,  unless  it  appear  that  the  part^,  under  the  pretext  of  criticiziog 
the  work,  takes  an  opportunity  of  attacking  the  character  ot  its  author.  In  cases  of  libel,  a 
subsequent  publication,  brought  out  even  after  issue  joined,  may  be  evidence  to  show  the 
motives  of  the  party. 

An  admission  sisrned  by  the  defendant's  attorney,  consenting  to  admit  the  defendant  to  be  editor 
of  a  periodical  work  called  **  '1  he  Lancet,"  is  no  evidence  that  the  defendant  was  editor  oa 
a  day  subsequent  to  the  date  of  such  admission. 

Libel. — ^The  plaintiff  was  a  physician,  and  the  editor  of  a  periodical  work 
called  '*The  London  Medical  and  Physical  Journal;*'  and  the  libel  complaioec 
of  wns  published  in  "  The  Lancet,'*  also  a  periodical  work,  published  by  the 
defendant. 

The  number  of  the  Lancet  which  was  the  subject  of  the  present  action,  was 
published  on  the  19th  of  May,  1827,  and  tended  to  cast  ridicule  on  the  plaiotif, 
as  the  editor  of  the  London  Medical  and  Physical  Journal. 

In  opening  the  case.  Sir  /.  ScarkU  was  proceeding  to  read  the  following 
paragraph  from  a  later  number  of  the  Lancet,  published  two  days  only  belbie 
the  trial.  **  Madeod  v.  Wakley, — ^Tlie  yellow  Goth  will  be  scarified  by  Mr. 
Brougham  on  Monday  next,  at  the  Court  of  King^s  Bench,  at  Westminster.'* 

*  Brougham^  for  the  defendant.     I  submit  that  this  cannot  be  evidence,  r^^^^ 
This  was  published  af\er  issue  joined,  and  it  can  have  nothing  to  do  '- 
with  any  injury  the  plaintiff  had  sustained  at  the  time  of  the  bringing  of  this 
'  action. 

Lord  Tentbrdsn,  C.  J.  I  am  by  no  means  satisfied  that  what  is  published 
at  any  time  before  the  trial,  may  not  be  evidence  to  show  the  motive  of  the 
party ;  however  late  any  thing  takes  place,  it  may  be  evidence  of  a  previous 
intention  as  to  a  previous  fact. 

To  prove  that  the  defendant  was  the  editor  of  the  Lancet,  the  fbllowiog 
admission  was  put  in  :— 

<*  In  the  King's  Bench. 

Between     Roderick  Macleod,  plaintiff, 

and 
Thomas  Wakley,  defendant. 

"  We  hereby  admit  the  above-named  defendant  to  be  the  editor  of  a  certain 
periodical  publication,  called  the  Lancet,  mentioned  in  the  declaration  in  this 
cause,  and  consent  that  the  above-named  plaintiff  shall  not  be  required  to  giveefi- 
dence  thereof  on  the  trial  of  this  cause.     Dated  this  1 3th  day  of  February,  1828. 

(Signed)        Fairthorn  &  Loftt, 

King  Street,  City." 

The  libel  was  read,  and  the  plaintiff's  counsel  wished  to  read  the  paragraph 
already  stated,  beginning  "  The  yellow  Goth." 

Brougham^  for  the  defendant.  There  is  no  evidence  that  the  defendant,  Mr. 
Wakley,  was  the  author  of  that.  We  have  only  admitted  him  to  be  editor  up 
to  the  I3lh  of  February,  and  this  was  published  aflerwnrds. 

Sir  /.  Scarlett^  contrd.     It  is  admitted,  that  Mr.  *  Wakley  was  the  r*oi3 
editor,  and  it  lies  on  him  to  show  that  he  is  no  longer  so,  especially  as  *- 
we  can  show  that  the  publication  continues  in  the  same  form,  and  at  the  same 
shop. 

Lord  Tentrrdex,  C.  J.  I  do  not  think  that  I  can  hold  that  this  admission 
can  be  extended  to  a  publication  after  its  date.  I  consider  that  the  admission 
goes  down  to  its  date,  but  no  further. 

The  evidmce  was  rejected. 

Brougham^  for  the  defendant,  contended,  that  the  alleged  libel  only  attacked 
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the  plaintiff  as  the  editor  of  a  periodical  work,  and  was  in  fact  only  fair  criti- 
cism ;  and  he  relied  on  the  case  of  Carr  v.  Hood^  1  Camp.  355,  n.,  and  also 
00  the  case  of  H(dl  v.  Longman^  decided  in  the  Exchequer  very  recently,  and 
in  which  the  doctrine  laid  down  in  the  case  of  Can  v.  Uood^  was  confirmed. 

Lord  Tbnterden,  C.  J.  (in  summing  up.)  It  has  been  stated  on  the  part  of 
the  defendant,  that  the  matter  contained  in  this  publication  relates  to  the  plaintiff 
only  as  an  author;  but  still  there  is  no  doubt  that  a  man  who  is  an  author,,ha8 
a  right  to  have  his  character  protected,  just  the  same  as  if  he  acted  in  any  other 
capacity.  However,  notwithstanding  that,  whatever  is  fair,  and  can  be  reason- 
ably said  of  the  works,  of  authors  or  of  themselves,  as  connected  with  their 
works,  is  not  actionable,  unless  it  appear  that,  under  the  pretext  of  criticizing 
the  works,  the  defendant  takes  an  opporlitnity  of  attacking  the  character  of  the 
author;  and  then  it  will  be  a  libel.  That  there  is  in  this  publication  a  great 
deal  of  ridicule,  must  be  admitted  by  every  one ;  and  I  think  that  there  appears 
also  to  be  some  rancour :  still,  if  you  think  that  what  is  said  here  was  fairly 
called  for  by  what  the  ])laintiff  had  done  as  the  editor  of  another  publication, 
*aiA1  ^^^  defendant  is  entitled  to  *a  verdict;  but  if  you  should  think  the 
-I  remarks  were  not  fairly  called  for,  you  will  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. — Damages  5il 

/.  Scarlett^  F.  Pollock^  and  Patteson^  for  the  plaintiff. 

Brougham^  and  KcUy^  for  the  defendant. 


[Attornies — Poole  ^  Co^  and  Fairtham  jr  I**] 


ADJOURNED  SITTINGS  IN  LONDON,  AFTER  HILARY  TERM,  1828. 

BEFORE  LORD  TENTERDEN,  C.  J. 


SAUNDERSON  v.  HANSON,  Gent.,  &c.    I^.  29. 

SemHe,  that  if  a  tenant  pays  taxes  which  he  alleges  ought  to  have  been  paid  by  his  landlordf 
and  afrerwarda  pajrsrent  for  two  years  subsequently,  without  making  any  deduction,  he  can« 
not  recover  the  amount  in  an  action  against  the  landlord.  Semble^  also,  that  a  broker,  who, 
when  receiving  rent  under  a  diatrcss,  deducts  a  aum  purporting  to  be  for  land-tax,  is  not  to 
be  considered  as  allowing  the  land-tax,  so  as  to  affect  the  landlord's  ricfht,  but  ns  merely, 
from  not  knowing  !iow  to  act,  eoaacnting  to  receive  the  money  without  the  sum  deducted. 

Assumpsit  for  /noney  paid  to  the  use  of  the  defendant. — The  plaintiff  had 
heen  tenant  to  the  defendant,  and  the  action  was  brought  to  recover  a  sum  of 
6/.  15«.  for  land-tax  and  sewers-rates,  which  had  been  paid  by  the  plaintiff 
during  the  tenancy,  but  omitted  to  be  deducted  out  of  the  rent.  A  distress  had 
heen  put  in  for  one  quarter's  rent,  and  the  broker  who  received  the  money  under 
it,  had  deducted  a  sum  of  1 6s.  4^.,  which  it  appeared  was  one  of  the  usual 
amounts  of  the  land-tax.  This,  it  was  contended  for  the  plaintiff,  showed  that 
the  land-tax  was  only  paid  on  behalf  of  the  defendant. 

Lord  Tenterden,  C.  J.    On  the  face  of  the  receipt  I  should  say,  that  tho 
hroker  does  not  ai/ow  the  land-fax.     He  does  not  know  what  to  do  on  the  sub 
ject,  and  he  consents  to  receive  the  money  without  it. 

«325i       *His  Lordship  then  inquired,  at  what  time  the  payments  sought  to  be 
-'  recovered  were  made?  and  was  told,  in  1825;  and  that  the  plaintiff 
had  continued  to  hold  oiid  pay  rent  for  two  years  aflerwards. 

Vol,  XIV.-.74 
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Campbell^  for  the  defendant  said,  that  he  should  prove  an  agreement  by  the 
plaintitr  to  pay  the  land-tax  and  sewers-ratc. 

Lord  Tbntbrdbn,  C.  J.  How  can  the  plaintiff,  afler  continuing  to  pay  rent 
for  so  long  a  time  subsequently  to  the  payment  of^  the  taxes,  be  in  a  sitaatkm 
to  maintain  this  action  7 

Titesigery  for  the  plaintiflT,  referred  to  Siubbs  v.  Parsons  (o). 

Lord  Tbntebden,  C.  J.  If  a  man  goes  on  afler  paying  taxes,  and  pays  rent 
for  a  long  time  without  deducting  th(*m,  what  can  be  presumed,  but  that  he  bad 
no  right  to  make  the  deduction  ?  What  man  is  safe  if  this  is  to  be  allowed? 
But  it  is  said  there  was  an  agreement.     Let  that  be  proved. 

The  agreement  was  then  proved  as  opened  by  Mr.  CawpbeU^  and  the 
plaintiff  was 

Nonsuited. 

Tliesiger^  for  the  plaintiff. 

Campbell^  for  the  defendant. 

[Attomies — G.  W.  Armstrongs  and  in  Personal 

(a)  3  Barn.  &  Aid.  916. 


•JACKS  V.  BELL  et.  al.    Rb.  29.  1*316 

A  person  who  has  preferred  an  indictment  for  an  aasiiuU,  from  which  he  did  not  anfier  enypcr* 
sonal  injury,  and  haa  auoceeded  in  it,  and  received  from  the  Treaaury  a  portion  of  tm  fins 
impoaed  upon  the  defendant,  ia  not  entitled,  in  an  action  against  the  same  defendant,  lore- 
cover  more  than  nominal  damages.  And  it  is  the  duty  of  an  attorney^  when  applied  to  to  briiv 
auch  an  action,  to  diasuade  the  parly  from  persevering  in  his  intention. 

Assault. — It  appeared  that  the  defendants  had  been  indicted  for  the  same 
assault  on  the  prosecution  of  the  plaintiff,  and  were  found  guilty  and  fined  \  and 
that  the  plaintiff  had  received  from  the  Treasury  the  sum  of  lUO/.,  part  of  the 
fines  imposed.  It  did  not  appear  that  the  plaintiff  had  suflered  any  personal 
injury. 

Lord  TRifTKRDEN,  C.  J.,  to  the  plaintifTs  counsel.  Is  a  man  to  bring  an 
action  af^cr  he  has  succeeded  in  an  indictment,  and  received  a  part  of  the  fioes 
imposed  on  the  defendants  ? 

Flatty  for  the  plaintiff.     I  am  prepared  to  contend  in  support  of  his  right. 

Lord  Tenterden,  C.  J.  I  know  that  by  law  he  may  maintain  the  action; 
but  what  damages  is  he  to  recover?  A  Judge's  certificate  is  nece5«ary  to 
enable  the  party  to  receive  such  fin** ;  and  I  nm  sure  that  not  one  of  the  Judges 
upon  the  1)ench  would  hnve  given  the  certificate  in  this  case,  if  he  hod  known 
that  an  action  was  aflerwards  to  be  brought. 

The  p1aintif!*'s  attorney  was  thrn  called  as  a  witness,  and  stated,  that  his  bill 
for  the  prosecution  amounted  to  the  whole  sum  which  the  plaintiff  had  received 
from  the  Treasury,  and  added,  in  answer  to  a  question  from  the  Court,  that 
when  the  plnintiff  applied  to  him  to  bring  the  action,  he  neither  persuaded  him 
to  go  on,  nor  dissuaded  him  from  it. 

Sir  /.  Scai'letty  for  the  defendnnts.     This  mode  of  proceeding  is  quite  unex- 
ampled in  my  experience.     His  *Lordship,  T  am  sure,  will  say,  that  the  r^^y^ 
Courts  never  grant  certificates  for  the  receipt  of  any  part  of  a  fine,  if  *■ 
any  action  is  brought  for  the  same  cause.     In  this  case,  ns  there  is  no  proof  of 
any  personal  injury,  one  farthing  damages  will  be  quite  sufficient,  as  a  plaintifT 
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should  Dot  be  encouraged  to  bring  such  an  action,  or  an  attorney  to  assist  him 
ID  80  doing. 

Lord  TxNTBRDBN,  C.  J.  In  this  case  there  must  be  a  verdict  for  the  plain- 
\ift;  but  the  question  will  be,  as  to  the  amount  of  damages.  The  parties  have 
been  indicted,  and  now  an  action  is  brought  against  them.  Here  is  a  twolbld 
proceeding — ^a  double  harass  and  a  double  vexation  for  one  and  the  same  ofience. 
In  actions  for  assaults,  Junes  do  not  in  general  confine  themselves  to  damages 
for  the  personal  injury  sustained.  I  do  not  remember  any  instance  in  which  a 
party  has  brought  an  action  afler  having  preferred  an  indictment,  and  received 
a  portion  of  the  fine.  It  does  not  appear  in  this  case,  that  any  personal  injury 
has  been  sustained.  You  will  therefore  say,  under  these  circumstances,  what 
damages  you  think  ought  to  be  given  to  the  plaintifi*. 

The  Jury  found  for  the  plaintifT.— Damages  one  farthing. 

Lord  Tkntbrdbn,  C.  J.  I  am  really  sorry  that  this  action  has  been 
brought,  because  it  will  operate  to  prevent  the  Judges  from  granting  certificates, 
to  enable  prosecutors  to  receive  part«of  the  fines  imposed  upon  defendants. 

His  Lordship  then  observed  to  the  plaintiff's  attorney :     You  say  in  your 

evidence,  that  you  neither  persuaded  nor  dissuaded  the  plaintiff,  when  he  applied 

*S181  ^^  y^^  ^"  ^^^  subject  of  this  action.     In  that  respect  you  did  not  do  ^'your 

•'  duty.     It  was  your  duty  to  tell  him,  that  he  ought  not  to  bring  the  action. 

PiaU,  for  the  plaintiff. 

Sir  /.  Scariett^  Denman^  C.  S«,  and  Ooulbum^  for  the  defendants. 


BRADLEY  v.  WATBRHOUSE  and  BRIGGS.    ilfarcA  4. 

A  piroel  oontainiiiff  two  hundred  eoveraigns  inclosed  in  six  pounds  of  tea,  was  sent  by  coach, 
and  paid  lor  as  of  ordinary  value,  both  the  party  sending  and  the  owner  of  the  parcel  being 
aware  of  a  notice  by  the  coach  proprietors,  limiting  their  responaibility  to  5L ;  the  parcel  was 
stolen  by  one  of  the  porters  of  the  coach,  while  it  was  standing  in  the  street  at  a  manufacture 
in^  town  in  the  course  of  its  journey :  In  an  action  to  recover  the  value  from  the  coach  pro- 
prietors the  defendants  had  a  verdict,  on  the  ground,  that  the  loss  was  occasioned  by  the 
unproper  mode  in  which  the  parcel  had  been  committed  to  their  care. 

Case  to  recover  damages  (or  the  loss  of  a  parcel,  containing  six  pounds  of 
tea  and  two  hundred  sovereigns. — ^The  plaintifli*  was  a  hanker,  residing  at  Ash- 
bourne in  Derbyshire,  and  the  defendants  were  the  proprietors  of  the  Manchester 
Defiance  coach,  which  passes  through  Ashbourne.  The  tea  and  the  sovereigns 
w^re  sent  by  the  plaintiff's  sons,  who  were  grocers  and  ton  dealers  in  London. 
The  sovereigns  were  inclosed  in  paper,  nnd  put  with  the  tea  into  a  bng,  and  the 
whole  was  covered  with  a  wrapper.  Twopence  was  paid  for  the  booking,  and 
two  shilling  for  the  carriage,  being  the  sum  payable  for  an  ordinary  parcel  of 
the  same  size  and  weight,  without  any  reference  to  the  value.  The  plaintiff's 
sons  had  heen  in  the  habit,  for  several  years  previously,  of  sending  him  money 
in  similar  parcels,  to  the  amount  in  the  course  of  a  year  of  15,000/.  or  20,000/. 
The  parcel  was  stolen  by  one  of  the  porters  attending  the  coach  nt  Leicester, 
and  he  was  tried  for  the  offence  and  transported.  It  appeared  to  have  been  the 
practice  to  change  the  guard  at  LHcester,  nl  which  place  the  coach  arrived  at 
six  in  the  morning ;  and  the  conch  was  led  in  the  street  there  for  the  space  of 
about  half  an  hour.  If  any  thing  was  paid  for  according  to  the  value,  it  was 
particularly  noticed  in  the  way-bill,  and  the  new  gunrd  was  told  to  take 
particular  cnre  of  it.  Afler  the  loss,  the  defendants  chnns^ed  their  plan, 
and  the  same  guard  went  all  the  way  through  to  Manchester.  Parcels 
*3101  ^^''^^^''^"e?  money  to  be  sent  to  London,  wore  frequently  ^brought 
^  by  the   plaintiflfs  servants  to  the  booking-office  at  Ashbourne;   but 
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.;)e  book-keeper  refused  to  take  them  as  ordinary  parcels,  and  the  8er?aDt9 
waited  and  delivered  them  themselves  to  the  coachman.  Both  the  part) 
sending  the  goods,  and  the  piaiBtiff,  were  aware  of  the  notice  by  which  the 
defendants  restricted  their  liability  to  parcels  of  5/.  value.  The  defendant 
Briggs,  in  a  conversation  with  a  friend  of  the  plaintiflT^s,  after  the  trial  for  the 
robbery,  said,  that  he  would  wait  on  him  in  London  and  settle  the  action,  and 
urged  him  to  persuade  the  plaintiff  to  remit  a  portion  of  the  amount,  as  he  did 
not  pay  any  insurance,  adding,  that  he  would  make  the  guard  pay  a  part  for 
his  negligenee,  as  he  had  no  business  to  leave  the  coach  to  the  porters.  Ob 
one  occasion,  when  the  plaintifTs  servant  took  a  parcel  with  money  to  the  office 
at  Ashbourne,  the  book-keeper  told  him  that  they  would  not  be  liable  for  such 
a  parcel,  if  it  was  lost,  unless  it  was  paid  Cor  according  to  its  value.  The 
servant  told  this  to  the  plaintiff,  and  he  said,  in  reply,  **  O  never  mind ;  they 
will  talk,  but  I  must  run  the  risk." 

Tindal^  S.  G.,  for  the  plaintiff.  The  5/.  notice  does  not  extend  to  protect 
the  coach  proprietor  against  misfeasance,  either  of  himself  or  hia  servants,  or 
against  gross  n^ligence.  There  are  several  cases  to  this  effect.  There  was 
one  lately  decided  in  the  Court  of  Common  Pleas  ;  and  in  this  Court,  there  is 
the  case  of  Garnet  v.  WiUan  (a).  There  the  change  of  the  nature  of  the  con- 
veyance was  considered,  as  taking  the  case  out  of  the  effect  of  the  notice ;  and 
in  the  still  hiter  case  of  Sleat  v.  Fagg{b\  the  same  doctrine  was  laid  down.  It 
may  be  said,  that  there  was  concealment  with  respect  to  the  two  hundred  sove> 
reigns  ;  but  the  defendants  are  wrong-doers,  and  cannot  avail  themselves  of  the 
misconduct  of  the  other  party.  It  was  so  said  in  the  case  of  Sleat  v.  Foggy  and 
there  was  no  more  concealment  in  this  case  than  in  any  other.  If  there  was  not 
*the  exercise  of  ordinary  care  and  diligence,  the  state  of  the  parcel  will  r^onQ 
make  no  difference  with  regard  to  the  rights  of  the  parties.  *- 

Sir  /.  Scarlett^  for  the  defendants.  There  is  no  consideration  for  the  promise 
which  has  been  spoken  to  ns  made  by  the  defendant  Bri^s.  A  master  has 
great  reason  to  complain  of  those  who  constantly  expose  his  servants  to  a 
temptation  under  which  they  may  eventually  fall.  The  case  of  Sleal  v.  Fh^ 
had  nothing  to  do  with  the  notice,  it  was  founded  on  a  special  contract  to  send 
by  the  mail,  and  the  defendant  sent  by  another  coach,  which  he  had  no  right  to 
do,  because  a  person  may  choose  to  trust  the  mail,  when  he  would  not  trust  to 
any  other  conveyance.  I  admit  that  a  case  of  very  gross  negligence  may  not  be 
protected  by  the  notice.  The  plaintiff  in  this  case  has  imposed  on  the  carrier. 
I  remember  a  cnse  of  a  Jew  who  sent  dollars  and  gold  packed  up  with  a  quan- 
tity of  apples,  from  Stamford  to  London,  and  the  Jury  gave  a  verdict  for  the 
defendant,  on  the  ground  that  the  plaintiff  had  himself  exposed  the  property  to 
that  risk  which  was  the  cause  of  the  disaster.  A  carrier  has  a  right  to  say,  if 
you  send  money,  you  do  it  at  your  own  risk  ;  the  responsibility  is  too  great  for 
me,  and  I  will  not  undertake  it.  This  is  a  perfectly  reasonable  protestation,  and 
a  carrier  is  bound  to  make  it.  A  man  may  choose  notwithstanding  to  send 
money  by  conch.  The  words  of  the  notice  are  «« on  any  account  whatsoever." 
If  a  man  wishing  to  send  money  in  a  parcel  thrusts  it  on  the  carrier  in  defiance 
of  the  notice,  he  cannot  claim  damages  if  a  loss  should  happen.  No  extraordi- 
nary nei^ligence  has  been  proved,  but  on  the  contrary,  it  appears  from  the  evi- 
dence that  the  business  was  conducted  in  the  ordinary  way.  It  is  not  the 
practice  to  call  over  the  parcels  when  the  guard  is  changed.  I  submit  that  the 
case,  as  proved,  goes  to  discharge  the  defendants  altogether.  The  promise 
made  by  the  defendant  Briggs,  is  not  binding,  as  it  did  not  proceed  upon  a 
•knowledge  of  all  the  circumstances.  If  the  plaintiffs  had  not  concealed  r*^| 
the  nature  of  its  contents,  special  attention  would  have  been  paid  to  the  *- 
parrel.     The  defendants  have  also  been  at  the  expense  of  prosecuting. 

Tindod^  S.  G.,  in  reply.    Bradley's  saying  that  he  must  run  the  risk,  means, 

(a)  5  B.  &  A.  53.  (()  5  B.  &  A.  342. 
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that  he  was  aware  of  the  notice,  and  must  run  such  risk  as  the  law  would 
ihrow  upon  him ;  but  he  could  not  mean  that  he  would  run  the  risk  of  extraor- 
dinary  negligence  on  the  part  of  the  defendants.  The  coach  was  leA  for  half 
\n  hour  wi:hout  protection,  in  a  populous  manufacturing  town.  This  ought  not 
to  have  been  the  case,  and  the  defendants  themselves  have  discovered  the 
impropriety  of  it,  for,  ever  since  the  loss,  they  hove  made  the  guard  go  the 
whole  of  the  journey. 

Lord  TsNTKRDSN,  C.  J.  I  own  it  seems  to  me  that  the  case  may  be  con- 
sidered as  if  the  notice  was  not  an  absolute  bar,  as  the  defendants  must  be 
supposed  to  have  known  that  the  plaintiff  was  in  the  habit,  from  the  way  in 
which  the  parcels  were  made  up,  of  sending  other  things  besides  goods.  And 
then  that  may  introduce  the  question,  whether  there  has  been  gross  negligence 
on  the  part  of  the  defendants ;  but  you  will  also  consider,  whether  it  does  not 
introduce  another  and  preliminary  question ;  viz.  Has  the  plaintiff  brought  this 
loss- upon  himself,  by  his  own  manner  of  conducting  his  business.  The  way  in 
which  the  loss  occurred,  does  not  appear  to  have  been  discovered  for  a  great 
length  of  time.  The  particular  negligence  imputed  to  the  defendants,  is  the 
leaving  the  coach  in  the  street  for  half  an  hour.  Now,  if  during  that  time  a 
stranger  had  robbed  the  coach,  it  might  have  been  said  to  the  defendants,  you 
ought  to  take  care  that  thieves  in  the  street  do  not  steal  the  parcels  which  are 
committed  to  your  custody ;  but  no  man  can  be  sure  that  he  shall  protect  him- 
self against  the  dishonesty  of  his  own  servants.  It  is  fit  to  consider,  in  such  a 
*^221  ^^^^^«  whether  the  party  'complaining,  or  seeking  to  charge  the  carrier, 
^  has  or  has  not  been  the  cause  of  the  servant's  dishonesty.  In  the 
present  case,  the  mode  in  which  the  goods  were  packed,  might  have  that  effect. 
The  weight  would  be  notice  of  the  nature  of  the  contenta,  and  afford  a  tempta- 
tion to  the  servants  to  purloin.  It  is  said  that  the  defendants  were  conscious, 
from  the  statement  of  Brig^,  that  they  were  bound  to  make  good  the  loss.  But 
Briggs only  says  that  he  will  *^ settle  it"  be  does  not  say  that  he  will  pay  the 
amount.  And  this  he  says,  that  he  individually  will  do,  and  not  he  and  Water- 
house  the  other  defendant.  This  looks  as  if  he  thought,  that  he,  from  living  at 
Leicester,  was  the  party  who  would  be  liable ;  and  if  so,  on  the  effect  of  his 
admission  he  alone  would  be  responsible.  If,  however,  he  acted  under  a  mis- 
apprehension of  the  responsibility  which  the  law  would  cast  upon  him,  his 
admission  is  not  such  as  can  be  used  with  effect  against  him.  It  appears,  too, 
that  he  talks  of  it  as  a  matter  of  compromise.  The  question  comes  to  this  : 
has  this  been  a  case  of  gross  negligence  on  the  part  of  the  defendants,  or  has 
the  loss  been  brought  on  by  the  plaintiff's  own  conduct  in  sending  valuable 
articles  under  such  a  slight  disguise?  If  you  are  of  opinion  that  the  latter  was 
the  case,  then  you  will  find  your  verdict  for  the  defendants. 

Verdict  for  the  defendants. 

Tlndal^  S.  6.,  Manyait,  and  Hill,  for  the  plaintiff. 

Sir  /.  ScarleU^  and  F.  P6Uodc,  ktt  the  defendants. 


[Attomifis-*- y^Nn^  ^  F.,  and  T.  Leigh,] 

_  See  the  caoes  of  LangUu  v.  Bromn,  1  Moore  &  PajriM,  583;  and  Idkyktm  v.  Bamu,  oni9, 
Vol.  1,  p.  530. 
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•FENWICK  V.  ROBINSON.     April  17. 

If  A  new  ship  is  insured,  "  on  a  voysge  from  Bristol  to  New  York,  during  her  stay  there,  mi 
back  to  her  port  of  discharge,"  and  on  her  passace  hack  from  New  York  to  England,  sa^ 
tains  an  injury,  which  requires  her  to  be  repaired,  the  underwriter  ia  not  entitled  to  dedocS 
one-third  new  for  old,  as  the  whole  is  to  be  considered  only  one  voyage. 

A<jrioif  against  the  defendant,  as  secretary  of  the  Patriotic  Insurance  Com- 
pany, on  a  policy  of  insurance  on  the  ship  Bolivar,  valued  at  4000/.,  on  a  voyage 
from  Bristol  to  New  York,  during  her  stay  there,  and  l»ck  to  her  port  of  dis- 
charge. The  vessel  sailed  from  Bristol  to  New  York,  and  discharged  her  cargo 
there,  and  on  her  return  to  England  met  with  a  disaster,  and  was  obliged  to  be 
repaired.  The  question  in  the  cause  was,  whether  the  rule  of  Lloyd's,  of 
deducting  one-third  new  for  old,  where  a  ship  is  injured  aHer  she  has  be» 
one  voyage,  applied  to  the  case  of  the  Bolivar,  or,  in  other  words,  whether 
the  passage  from  New  York  to  England  was  to  be  considered  as  a  second  voy- 
age,  or  only  as  a  part  of  the  first.  Several  witnesses  were  called  on  the  part 
of  the  plaintiff,  who  said,  that  the  passage  from  England  to  New  York,  and  the 
passage  from  New  York  to  England,  constituted  together  only  one  voyage;  aod 
some  of  them  added,  that  they  had  settled  averages  in  cases  of  a  similar  descrip- 
tion, and  had  not  allowed  the  deduction. 

The  witnesses  who  were  called  on  the  part  of  the  defendant,  stated,  that  it  is 
a  voyage  when  a  vessel  has  earned  freight,  or  been  in  a  situation  to  earn  it; 
and  some  of  them  stated,  that  they  had  known  instances  in  which  ships  sent  in 
ballast  to  Bourdeaux  for  wine,  and  to  Sunderland  for  coals,  were  considered, 
when  coming  back,  as  on  a  second  voyage. 

F.  PoUockj  for  the  plaintiff,  contended,  that  as  the  words  of  the  policy  were 
«  on  a  voyage  from  Bristol  to  New  York,"  "  and  back  to  her  port  of  discharge," 
the  undt^rwriters  were  bound  by  that  description  to  pay  the  whole  without  deduc- 
tion. He  submitted  that  the  question  was,  whether  there  was  such  an  invariable 
rule  on  the  subject,  that  the  plaintiff  must  be  taken  to  have  contracted  raoQi 
*on  the  faith  of  it;  and  that  this  could  not  be  the  case,  when  it  was  *- 
proved  that  averages  had  been  settled  in  opposition  to  if. 

Lord  Tenterdbn,  C.  J.  (to  the  Jury.)  The  only  question  is,  whether  or  no 
the  defendant  is  to  pay  the  whole  expense  of  the  repairs,  or  is  to  be  permitted 
to  deduct  one-third.  On  the  face  of  the  policy,  nothing  appears  about  this 
deduction,  and  therefore  the  defendant,  who  seeks  to  make  it,  is  bound  to  show 
that  he  has  a  right  to  do  so.  He  founds  his  claim  on  a  supposed  custom.  That 
there  is  a  custom  to  deduct  one-third  is  clear  and  indisputable ;  and  it  is  founded 
upon  the  supposition,  that  there  is  a  difference  between  new  and  old  materials; 
and  to  avoid  discussion  in  each  particular  case,  it  is  agreed  that  the  deductioo 
shall  be  of  one-third.  I  am  as  great  a  friend  to  general  rules  as  any  one.  But 
it  is  impossible  to  lay  down  any  general  rule,  which  may  not,  in  some  cases,  ba 
productive  of  hardship.  It  is  admitted  that  this  rule  is  not  absolutely  universal, 
for  if  tiie  loss  happens  on  a  first  voyage,  the  underwriter  is  not  entitled  to  the 
deduction.  And  that  introduces  the  question,  whether,  in  this  case,  it  was  ber 
first  voyage  in  which  the  ship  became  injured.  All  the  witnesses  for  the  plain- 
tiff agree  in  considering  the  whole  as  one  voyage ;  some  of  them  say,  that  they 
have  actually  settled  averages  in  cases  similar  to  the  present,  without  allowing 
the  deduction.  Many  questions  were  put  to  them,  in  cross-examination,  as  to 
the  rule  in  long  voyages ;  and  they  appeared  by  no  means  prepared  to  give  very 
accurate  evidence  on  the  subject.  Some  thought  the  policy  would  regulate  it, 
some  the  charter-party,  and  some  considered  that  it  was  a  question  of  time. 
Perhaps  it  may  not  be  unfit  or  unreasonable  to  consider  whether  the  voyage  oat 
and  home  was  not  ail  one  adventure.  The  policy  is  all  one,  and  the  contract  is 
all  one,  and  it  seems  to  me  to  be  all  one  adventure.  The  defendant's  wit-  r*Q20 
nesses  say,  that  it  is  a  voyage  when  a  vessel  has  earned  freight,  or  is  *in  *- 
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a  situation  to  earo  it;  and  some  of  them,  that  where  a  vessel  is  sent  in 
ballast  to  a  porticular  place,  for  a  cargo,  and  is  injured  in  coming  back,  the 
third  is  to  be  deducted  as  on  a  second  voyage,  and  they  also  add,  that  they  have 
settled  averages  on. that  principle.  There  is  therefore  contradictory  evidence  on 
the  part  of  the  plaintiff  and  defendant.  The  witnesses  for  the  plaintiff  a  re  more 
in  number  than  those  of  the  defendant.  But  it  is  a  question  on  which  you  may 
have  some  personal  knowledge.  I  think  the  observation  correct,  which  was 
made  on  the  part  of  the  plainriflf,  that,  inasmuch  as  the  policy  does  not  in  its 
terms  make  any  provision  on  the  subject,  the  defendant  must  make  out  the  prac- 
tice clearly  to  your  satisfaction ;  and  that,  if  he  has  not  so  done,  he  cannot  be 
considered  as  having  brought  himself  within  the  rule. 

The  Jury  found  for  the  plaintiff,  saying  that  they  considered  it 
as  ail  one  voyage. 

F.  Pollodc^  and  Alderson^  for  the  plaintiff. 

Sir  /.  ScarleUf  and  Campbelly  for  the  defendant. 

[Attornies — Thampitm^  B,  ^  iS.,  and  Oliversan  ^  Co.] 


SLATER  et  al.  t;.  WEST.    April  19. 

A  trader  in  London  took  a  bill  of  exchange  in  part  payment  for  goods,  of  a  person  representing 
himself  lo  he  a  tradesman  from  the  coimtry,  and  to  have  been  recommended  by  a  customer, 
and  sent  the  goods,  in  consequence  of  an  order  from  the  buyer,  to  a  public-hoase.  which  was 
not  a  booking-office,  without  making  any  inquiries  except  as  to  the  respectability  of  the 
acceptor.  The  bill  turned  out  to  have  been  stolen,  and,  m  an  action  bv  the  trader  aeainst 
the  acceptor,  the  defendant  had  a  verdict,  on  the  ground  that  the  plaintiff  had  taken  the  bill 
out  of  the  ordinary  course  of  trade,  and  under  circumstancea  which  ought  to  have  excited 
his  BQspicion. 

AssuxFsiT,  on  a  hill  of  exchange,  for  45/.,  dated  the  10th  of  July,  1827, 
drawn  by  one  Darby,  on  and  accepted  by  the  defendant,  payable  at  two  months 
after  date.     Plea,  the  general  issue. 

»a2fil  ^^  ^^^  morning  of  the  6th  of  September,  1827,  a  •stranger  of  respect* 
•■  able  appearance  came  to  the  warehouse  of  the  plaintiffs,  who  were  in 
the  Scotch  and  Manchester  trade,  and  stated  that  his  name  was  Symes,  that  he 
was  a  tailor  at  Taunton,  and  that  he  was  recommended  to  them  bv  a  Mr. 
Combes,  of  that  place  (who,  it  appeared,  had  extensive  dealings  with  the  plain- 
tiffs). He  selected  a  quantity  of^  woollen  cloths  and  velveteens.  While  he  was 
making  the  selection,  he  asked  the  managing  clerk  if  they  would  have  any 
objection  to  take  a  bill  in  part  payment.  The  clerk  replied,  that  they  should 
not,  provided  the  parties  were  res|)ectable,  and  requested  that  he  would  leave  it 
with  them  for  a  time,  that  they  might  make  the  necessary  inquiries.  Symes 
went  away  for  about  an  hour,  and  inquiries,  during  his  absence,  were  made  by 
one  of  the  plnintifls,  ns  to  the  goodness  of  the  bill ;  and  on  Symes's  return,  he 
was  told  that  he  might  have  the  goods.  They  amounted  to  56/.  2s.  Symes,  in 
addition  to  the  bill,  paid  11/.  25.  in  cnsh,  and  directed  the  goods  to  be  sent  to 
the  Rose  and  French  Horn,  in  Wood  Street,  about  five  minutes'  walk  from  the 
plaintifis'  premises.  They  were  sent  in  the  course  of  the  same  day.  The  Rose 
and  French  Horn  was  not  a  booking-ofiice,  but  nn  ordinary  public-house.  When 
the  porter  arrived  there,  he  deposited  the  goods  in  the  passage  (a),  and  Symes, 

(«)  It  appeared  that  the  direction,  "  Mr.  Thomas  f^ymes,  Tsunton,"  was  covered  with  brown 
paper  festened  down  by  skewers ;  and  aome  observations  were  made  on  this  rircuinstance,  as 
saipidoQs;  but  it  was  proved  to  be  the  practice  of  the  trade  so  to  cover  the  directions  of  the 
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who  was  not  known  there,  came  out  of  the  parlour  with  another  person,  and 
^ve  the  porter  something  to  drink.  Symes  himself  signed  the  porter's  book« 
The  porter  suspected  that  all  was  not  quite  right,  but  had  not  an  opportunity 
of  communicating  his  suspicions  to  the  plaintiffs  till  the  following  morning,  wbeo, 
in  consequence  of  what  he  told  them,  they  sent  him  to  the  ^public-house  r^Myj 
to  make  inquiries.  Symes,  soon  afler  the  departure  of  the  porter,  took  >- 
away  the  goods  in  a  truck.  The  bill  in  question  was  lost,  soon  aAer  it  wu 
drawn,  from  the  custody  of  the  brother  of  the  drawer,  who  was  going  to  get  it 
discounted.  On  the  10th  of  August  (four  or  hye  days  aAer  the  loss),  an 
advertisement  was  inserted  in  the  Morning  Advertiser  newspaper,  stating  the 
loss  of  the  bill,  and  the  names  of  the  parties  to  it,  and  requesting  that  it  might 
be  brought  to  Arabella  Row,  Pimlico.  It  was  not  proved  that  the  plaintiffs  were 
in  the  habit  of  reading  the  Morning  Advertiser.  They  did  not  make  any  inqoi- 
ries  as  to  the  truth  of  Symes*s  representation,  nor  did  they  ask  him  for  a  refer- 
ence to  any  person  in  London. 

Gurneyy  for  the  defendant,  contended,  that  the  plaintiffs  were  not  entitled  to 
recover.  The  inquiry  as  to  the  respectability  of  the  parties  to  the  bill,  is  imma- 
terial to  the  consideration  of  this  case.  The  important  inquiry  is,  whether  there 
was  such  a  person  as  Mr.  Thomas  Symes,  of  Taunton.  In  the  case  of  Gilly, 
CabiU  (a),  the  Judge,  the  Jury,  and  the  Court  of  King's  Bench  aAcrwards,  held 
that  a  person  who  takes  a  bill  of  exchange,  should  make  inquiries  as  to  th6 
person  who  brings  it,  or  show  that  he  is  ocquainted  with  him.  Any  swindler 
may  pick  up  the  name  of  a  customer.  A  person  who  loses  a  bill,  is  entitled  to 
require  that  the  party  to  whom  it  is  ofllered  should  make  due  inquiry,  before  he 
takes  it.  Symes  did  not  bring  any  letter  from  Mr.  Combes,  of  Tauo- 
ton.  It  is  not  the  mode  of  doing  business,  that  a  perfect  stranger  is  to  come 
into  a  warehouse,  and  his  word  to  be  taken,  as  to  who  and  what  he  is,  without 
any  inquiry  being  made  into  the  truth  of  his  statements.  The  question  is,  who 
is  to  be  at  the  loss  of  the  amount  of  this  bill ;  the  drawer,  who  has  been  guilty 
of  no  negligence,  or  the  plaintiffs,  who,  as  I  ^submit,  have  been  guilty  rgo^a 
of  great  negligence,  and  have  conducted  their  business  in  a  very  incau>  *- 
tious  way. 

Brougliam^  for  the  plaintiffs.  The  case  of  GUI  v,  CubiU^  it  is  true,  decides, 
that  you  must  nsk  questions  <fthe  bearer^  if  you  are  not  acquainted  with  him; 
but  I  deny  that  you  are  bound  to  make  inquiries  (^  other  people  abaui  him. 
The  statement  made  by  Symes,  that  he  knew  Mr.  Combes,  of  Taunton,  was 
something  whereby  to  identify  the  person,  and  rendered  it  highly  improbable 
that  he  should  be  any  other  than  the  person  he  represented  himself  to  be.  If 
Symes  had  represented  himself  as  living  at  Paddington,  where  the  acceptor  of 
the  bill  did  live,  the  plaintiflls  would  have  made  inquiry  about  him  ;  but  be 
stated  that  he  lived  at  Taunton.  According  to  the  argument  on  the  other  side, 
they  should  have  stopped  the  transaction  (or  three  or  four  days,  till  they  had  writ- 
ten and  received  an  answer.  This  might  be  very  well  in  a  extraoreUnary 
transaction  ;  but  the  circulation  of  paper  could  not  go  on,  if  it  were  considered 
to  be  requisite  in  those  of  an  ordinary  description.  As  to  the  advert isemeat  of 
the  loss,  the  Morning  Advertiser  is  not  the  paper  in  which  a  notice,  as  regards 
the  plaintiffs,  who  are  respectable  Manchester  warehousemen,  ought  to  have  been 
inserted.  It  is,  with  reference  to  their  situation,  the  most  ol»cure  that  could 
have  been  selected.  The  porter  might  have  his  suspicions,  but  he  did  not  com- 
municate them  to  his  employers  at  the  time.  It  appears  that  Symes  was  a 
person  of  respectable  appearance.  I  submit,  under  all  the  circumstances,  that 
nothing  was  done  by  the  plaintiffs,  which  was  not  in  the  ordinary  and  r^Iar 
course  of  business :  and  therefore  that  they  are  entitled  to  recover  on  the  bill 

Lord  Tenterdbn,  C.  J.  (in  summing  up,  said,)  There  is  no  proof  that  the 


packages  sent  out,  in  order  that  thierea  may  not  aoa,  whils  the  goods  are  being  carried  thfovfh 
the  su^ets,  to  what  place  they  are  aoinff< 
(a)  Ante,  Vol.  1,  pp.  163,  487. 
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newspafer  ever  came  under  the  view  of  the  plaintifis.  The  plaintiffa  have 
given  value  for  the  bill,  but  it  is  contended,  that  they  are  not  entitled  to 
*8201  *^^^^'^^  "P^i^  ^'>  because  it  is  said,  that  if  any  person  takes  a  bit!  of 
^  exchange  out  of  the  ordinary  course  of  trade  and  business,  and  under 
circumstances  which  ought  to  excite  suspicion  in  the  mind  of  a  reasonable  man, 
koowiog  how  the  aHairs  of  the  world  are  conducted,  he  cannot  afterwards  sue 
Dpon  that  instrument.  This  doctrine  is  of  modern  origin.  I  believe  that  I 
was  the  first  Judge  who  decided  this  point  at  Nisi  Prius.  The  Court  to 
which  I  belong,  confirmed  my  decision,  and  the  other  Courts  have,  I  believe, 
acted  on  the  same  principle.  But  in  every  case  of  this  description,  the  ques- 
tion is  one  which  ought  to  be  guardedly  and  carefully  considered.  We  are 
to  take  care,  on  the  one  hand,  that  we  do  not  prevent  the  circulation  of 
paper,  which  circulation  is  so  essential  to  the  commerce  of  the  country ;  and, 
on  the  other  baud,  that  we  do  not  allow  persons  to  take  it  under  the  circum- 
stances I  have  mentioned,  because,  by  so  doing,  we  shall  give  encourage* 
meat  to  thieving,  which  has  been  carried  on  lately  to  a  very  considerable 
extent.  It  is  our  duty,  bearing  both  these  things  in  mind,  to  give  our  attention 
to  the  evidence  in  the  case.  I  think  our  judgment  must  be  confined  to  the 
evidence  of  that  which  passed  in  the  iirst  instance,  at  the  plaintifis'  ware- 
house, because,  although  the  porter,  afler  he  had  delivered  the  goods,  might 
have  his  suspicions  excited,  yet  he  did  not  the  same  day  communicate  his  sus* 
ptcioQs  to  the  plaintiQs.  As  to  the  brown  paper  being  placed  to  cover  the  direc* 
tion,  it  struck  me,  at  first,  as  extraordinary,  but  it  turns  out  not  to  be  so,  as 
connected  with  the  evidence  of  the  practice  of  the  plaintiffs  and  another  house. 
It  seems  that  it  was  done  in  the  ordinary  course  of  business.  It  appears  that 
the  Rose  and  French  Horn  was  not  a  booking-office,  and  was  situate  very  near 
the  warehouse  of  the  plaintiffs ;  and  it  is  perhaps  a  little  extraordinary  that  the 
plaintiffs  should  not  have  known  that  it  was  not  a  booking-office.  But  the  porter 
says,  that  those  offices  are  so  frequently  altered,  that  it  was  not  easy  to  know. 
*3301  ^^^^®  manner  in  which  the  bill  was  offered  by  *a  perfect  stranger,  making 
^  verbal  representations,  and  desiring  the  goods  to  be  sent  to  such  a  place, 
but  betraying  no  consciousness  of  suspicion,  and  buying  to  a  larger  amount 
than  the  amount  of  the  bill,  leads  yop  to  conclude,  that  the  plaintiffs  ought  to 
have  had  their  suspicions  excited,  then  I  am  of  opinion  that  yoa  should  find 
your  verdict  for  the  defendant.  This  case  differs  from  those  which  have  been 
already  decided  on  the  subject.  There  seems  to  be  a  difference  between  the 
cases  of  a  purchase  of  goods  and  the  discounting  of  a  bill,  by  a  bill-hroker. 
There  was  a  case  tried  here  (a),  in  which  a  person  presented  a  check  to  a  trades- 
man, in  payment  for  a  small  parcel  of  goods,  and  received  the  remainder  in 
money.  That,  also,  was  very  different  from  the  present ;  and,  with  respect  to 
the  cases  against  the  bankers,  they  were  cases  of  notes  of  a  large  amount  (6). 
If  you  think  that  the  plaintiffs  took  this  bill  out  of  the  ordinary  course  of  busi- 
ness, and  under  circumstances  which  should  have  excited  their  suspicion,  that 
the  person  giving  it  was  not  entitled  to  it,  then  you  will  find  your  verdict  for  the 
defendant.  But  unless  you  can  come  to  that  conclusion,  then,  as  the  plaintiffs 
have  given  full  value  for  the  bill,  you  will  find  your  verdict  for  them. 

Verdict  for  the  defendant. 

Brtmgham^  and  Platte  for  the  plaintiffs. 

Gumey^  and  ChiUy^  for  the  defendant. 

[Attomies — James  ^  TFl,  and  Jb'wers,'} 

(a)  Ihmiu  V.  HaUing  and  others,  ant9t  Vol.  2,  p.  11. 

(k)  Sn^  V.  Pmeoek,  ante.  Vol.  2,  p.  215 ;  and  Snom  v.  Leaihtm,  Id.  p.  314. 
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Ok  the  first  day  of  the  ensuing  Easter  Tenn»  Brougham  moved  for  a  new 
trial. 

Lord  TsirTBjtDBif,  C.  J.,  said.  The  case  was  one  which  *wa8  peculiarij  r^M. 
proper  for  the  consideration  of  the  Jury.     I  do  not  say,  that,  if  they  had  '> 
found  their  verdict  the  other  way,  I  should  have  been  dissatisfied. 

Baylet,  J.  The  circumstance  of  the  man's  directing  the  parcel  to  be  sent 
at  a  given  hour,  was  one  to  excite  suspicion.  The  plaintifis  might  also  have 
looked  into  the  Directory,  to  see  if  the  public-house  was  a  booking-office.  I 
think  that  this  verdict,  so  far  from  being  a  check  to  the  circulation  of  bills,  will 
tend  to  prevent  a  person  meditating  fraud  from  carrying  it  into  executioo. 

LiTTLKDALB,  J.  I  should  havc  been  satisfied  if  the  verdict  had  been  tbe 
other  way,  but  it  was  peculiarly  a  matter  for  the  consideration  of  the  Jury. 

Rule  refused. 


ADJOURNED  SITTINGS  IN  LONDON,  AFTER  EASTER 

TERM,  1828. 

BEFORE  LORD  TENTERDEN,  C.  J. 


MUDIE  i;.  BELL  et  al.    Maij  29. 

A  declaration  which  alleges,  that  A.  B.  broke  and  entered  the  dwMing'hou^e  of  the  plBintiff*.  lod 
made  a  diaturbance  tlurein.  and  broke  open  part  of  the  lead$  and  roofof9aid  dweUing'k»*$e, 
i»  not  supported  by  proof  of  breaking  an  external  rail  fence,  and  trespassing  on  leads  formiBf 
the  roof  of  a  counting-house,  occupied  by  A.  B.,  but  uaed  as  an  easement  to  the  boose  ot 
the  plaintiff. 

Trespass. — ^The  declaration  stated,  that  the  defendants  broke  and  entered  a 
certain  dwelling'/iouse  of  the  plaintifi^s  and  made  a  great  noise  and  disturbance 
therein^  and  stayed,  &c.,  and  forced  and  broke  open  part  of  the  leads  androcf 
oft/ie  said  dwelling'housej  and  broke  to  pieces,  dec,  divers  doors,  windows,  &c, 
by  means  of  which  ^premises  the  plaintiff  and  his  family  were  greatly  r^^^ 
disturbed,  &c.,  in  the  peaceable  possession  <^  the  said  dweUing4wuse^  &c.  ^ 
Plea— Not  Guilty. 

It  appeared  that  a  counting-house,  occupied  by  one  of  the  defendants,  extended 
behind  the  plaintifTs  house,  so  that  the  roof  of  it,  consisting  of  leads  with  a 
skylight,  came  just  under  the  windows  of  the  plaintiff's  kitchen.  During  the 
occupation  of  the  plaintiff's  house  by  the  person  under  whom  he  held  it,  the 
leads  of  the  roof  of  the  counting-house  were  used  as  an  easement  to  that  bouse, 
and  a  meat*safe  was  erected  on  them;  but  they  had  been  repaired  by  those 
under  whom  the  defendants  claimed.  The  injury  complained  of  was,  the  break- 
ing  of  an  external  rail  fence,  and  trespassing  on  the  leads. 

Lord  Tenterdbi?,  C.  J.,  was  of  opinion,  that,  upon  this  evidence,  there  was 
no  proof  of  a  breaking  of  the  plaintifTs  dwelling  Jiouse,  and  therefore  directed  a 

Nonsuit. 

Brougham^  and  Parke^  for  the  plaintiff. 

Campbell^  R  Bollock^  J,  Williams^  CromptoHy  and  Sleer,  for  the  respective 
defendants. 

[Attomies-^ilcton,  and  Woodward  dr  SJ\ 
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In  the  ensuing  Trinity  Term,  a  motion  was  made  for  setting  aside  the  non- 
suit ;  but  the  Court  were  of  opinion  that  the  decision  at  JVin  JPriu4  was  correct, 
and  refused  to  grant  a  rule. 


*33d]  *PHENEY  v.  JONES,  Esq.    May  29. 

In  an  aetion  airainst  the  Marshal  for  an  escape,  the  allegation  in  the  record  in  the  origina]  action 
18  primdfaae  evidence  that  the  party  was  committed  to  hit  cuitody. 

AcnoN  against  the  Marshal  of  the  King*s  Bench.  The  bill  (of  the  4th  of 
December,  1827)  stated  that  the  plaintiif,  in  Michaelmas  Term,  8  Geo.  4, 
recovered  against  one  Greorge  Price,  Esq.,  229/.  for  damages,  for  the  non-perform* 
aoce  of  certain  promises,  whereof  the  said  George  Price  was  convicted ;  and 
thereupon  on  Wednesday  next  aAer  fifteen  days  of  Saint  Martin,  in  Michaelmas 
Term,  8  Geo.  4,  the  said  Greorge  Price  then  being  personally  present  in  the  said 
Court,  &C.,  was  then  and  there  in  and  by  the  said  Court,  &c.,  at  the  prayer  of 
the  said  plaintiff,  committed  to  the  custody  of  the  said  defendant^  then  being 
Marshal^  4^.,  in  execution^  for  the  damages^  ^.  as  by  the  record  of  the  com^ 
miiment  remaining  in  the  said  Courts  ^c,  morefuUy  appeared  ;  by  virtue  of 
which  said  commitment  the  said  defendant,  so  being  such  Marshal  as  aforesaid, 
kept  and  detained  the  said  George  Price  in  his  custody,  in  execution  for  the 
damages  aforesaid,  at  the  suit  of  the  said  plaintiff,  until  the  said  defendant,  so 
being,  &c.,  not  regarding  the  duty  of  his  said  office  as  Marshal,  &c.,  on  the  1st 
day  of  December,  &c.,  freely  and  voluntarily  suffered  the  said  George  Price  to 
escape  and  go  at  large,  &c.     Plea,  the  general  issue. 

The  order  for  the  commitment  of  Price  was  produced,  and  the  record  in  the 
original  action  was  read,  which  contained  an  allegation  of  his  commitment,  as 
averred  in  the  bill :  but  no  witness  was  called  who  had  seen  him  in  the  Mar- 
shaPs  custody.  It  was  proved,  that,  on  the  4th  of  December,  he  was  residing 
ia  a  house  at  Walworth. 

Sir  /•  Scarlett^  for  the  defendant.  There  is  no  evidence  that  Price  ever  was 
in  the  custody  of  the  Marshal,  there  is  only  evidence  of  the  order  for  his  com- 
mitment. 

#034-1       Campbell^  on  the  same  side.     I  have  never  known  this  *evidence 
^  omitted.    The  fact  is  generally  proved  by  the  clerk  of  the  papers.    There 
is  nothing  to  show  that  Price  was  in  custody  at  the  time  of  the  escape. 

Lord  TBifTEBOBN,  C.  J.  By  the  record  it  appears  that  on  Wednesday  aAer 
fiAeen  days  of  Saint  Martin,  in  Michaelmas  Term,  the  party  was  committed  to 
the  custody  of  the  Marshal.  That  is  primd  facie  evidence,  and  unless  you  can 
alter  it,  the  plaintifi*  will  be  entitled  to  a  verdict. 

Sir  /.  Scarlett,     It  is  only  a  fiction  of  law. 

Lord  Tbntbrden,  C.  J.  I  think  it  is  primA  facie  evidence.  But  I  will  give 
you  leave  to  move  the  Court  upon  the  subject. 

Verdict  for  the  plaintiff. 

Brougham  and  Busby^  for  the  plaintiff. 

Sir  /.  Scarlett  and  Campbell^  for  the  defendant. 

[Attomies — Smithson  ^  Ch.y  and  Rogers  ^  Son."] 


lit  the  ensuing  Trinity  Term,  Sir  James  Scarlett  moved  in  pursuance  of  the 
kave  given,  but  the  Court  refused  to  grant  a  rule. 
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♦BOOTH  V.  GROVER.    May  29. 

(f  the  declaration  in  an  action  against  the  maker  of  a  promissory  note,  state,  that  the  deleodtnt 
made  it  **  ktM  own  proper  hand  being  thereon  tttbtcribed"  and  it  appear  that  the  note  was 
drawn  by  his  son  m  his  name  and  by  his  authority,  the  variance  will  not  prevent  the 
reading  of  the  note,  but  the  allegation  may  be  rejected  as  surplusage. 

Auuxpsrr,  on  several  promissory  notes.  The  declaration  stated,  that  the 
defendant  made  them  ^^his  own  proper  hand  being  thereon  subscribed.^ 

It  appeared  that  the  defendant's  son  drew  them  in  his  father's  name  and  by 
his  authority,  because  the  defendant  himself  could  not  write  well  enough. 

R,  V.  Richards  objected,  thai  the  notes  could  not  be  read,  because  they  were 
stated  to  have  been  drawn  by  the  defendant  in  his  awn  proper  hand^  aad  it 
appeared  from  the  evidence,  that  they  were  not  drawn  by  him,  but  by  his  son. 

Lord  TsiiTBRDBN,  C.  J.,  was  of  opinion,  that  the  words  might  be  considered 
as  surplusage. 

The  case  went  on,  and,  eventually,  a  Juror  was  withdrawn. 

Steer^  for  the  plaintiiT. 

R,  V.  Richards^  for  the  defendant. 

[Attomies — LoU^  and  J,  B.  LaiwrenceJ] 

In  the  case  of  Xevjr  r.WiUon,  5  Egp.  180,  the  declaration  slated,  that  the  party  indorsed  the 
bill,  *  his  own  proper  hand  beittf  thereunto  evbecribed,*  and  it  appeared,  that  it  was  indorsed  per 
nroruration,  this  was  held  a  fatal  variance ;  but  in  the  case  of  Hebnsley  v.  Loader^  2  Camp. 
450,  where,  on  a  aimilar  declaration,  it  appeared  that  the  indoraer's  wife  wrote  his  nome  bj  ha 
authority,  it  was  held  that  this  was  no  objection  after  a  promise  to  pay ;  and  Lord  ElUnhtna^ 
said,  that  he  thought  it  would  be  too  narrow  a  constructioa  of  the  words,  own  hond,  to  requn 
that  the  name  ahould  be  written  by  the  party  himself. 


•ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  r#ooa 

EASTER  TERM,  1828.  L  '^ 

BEFORE  LORD  TENTERDEN,  C.  J. 


PATON  V.  DUNCAN.    June  a 

If  one  undertake  to  furnish  a  new  histor^r  of  a  country,  this  is  not  peribrmed  by  his  fomiduiig 
a  book,  which  is  a  tranalation  of  an  entire  previously  existing  history,  with  his  own  oontiniu- 
tions  and  some  additions. 

This  action  was  brought  to  recover  the  sutn  of  2/.  4s.,  being  the  price  of  a 
book  sold  by  the  plaintiff  to  the  defendant.  It  appeared  in  evidence,  that  the 
defendant  had  subscribed  his  name  in  the  plaintiff^s  subscription  book,  for  one 
copy  of  '*  A  new  History  of  Scotland,  by  James  Hakewell,  Esq.,'^  which  was 
the  book  in  question.  It  also  appeared,  that  the  defendant  had  paid  part  of  the 
price  of  the  book  (25.  6^^.)  as  earnest,  and  that  the  book  consisted  partly  of  a 
translation  of  Buchanan^s  History  of  Scotland,  and  partly  of  an  original  con- 
tinuation by  Hakewell.  The  proportion  of  the  continuation  to  the  translation 
did  not  appear,  but  it  was  proved  that  the  defendant  had  insisted  on  the  plain- 
tilTs  taking  back  the  book,  which  he  refused  to  do. 
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Campbelly  for  the  defendant.  I  submit  that  the  plaintiff  must  be  caUed  By 
the  agreement,  he  is  to  furnish  the  defendant  with  a  new  History  of  Scotland, 
and  the  book  which  he  actually  sends  is  a  translation,  in  great  part,  of  a  well 
kno\fQ  history  already  existing.  Perhaps  the  defendant  would  not  have  sub* 
scribed  for  the  work,  bad  he  known  that  it  was  to  consist  mainly  of  a  transla* 
tion  of  Buchanan's  book;  and  it  appears  that  he  offered  to  return  the  book,  as 
be  was  at  liberty  to  do  on  discovering  of  what  it  consisted. 

Brougham^  contrd.  A  history  must  necessarily  be  a  compilation  of  matters 
*3371  ^^'^^^y  ^^  existence  somewhere ;  *and  the  province  of  the  historian  is, 
-■  merely  to  collect  together  all  the  facts  and  authorities  which  bear  upon 
the  matter  on  which  he  writes.  It  frequently  happens,  that  it  is  indispensable 
that  a  historian  should  translate  into  the  language  in  which  he  is  writing,  a 
history  written  in  a  language  less  known  ;  and  the  incorporation  of  this  with 
his  own  composition  will  certainly  not  make  his  book  the  less  original  as  a 
history,  or  disqualify  it  for  being  styled  a  new  history.  Such  was  the  case  with 
Buchanan's  work,  and  such  is,  and  must  necessarily  be,  the  case  with  the  best 
histories. 

Lori  Tbntssden,  C.  J.  I  think,  when  a  person  undertakes  to  furnish  a 
new  history  of  a  country,  the  undertaking  is  not  performed  by  his  furnishing  a 
book  which  commences  with  the  translation  of  an  entire  history,  already  exist- 
ing and  extensively  known,  as  Buchanan's  book  certainly  is,  and  then  giving 
his  own  additions  and  continuation.  It  may  be  a  new  edition  of  the  original 
work,  with  additions,  but  it  is  not  a  new  history.  The  plaintiff  must  be 
rallied. 

Nonsuit. 

Brougham^  and ,  for  the  plaintiff. 

Campbell^  for  the  defendant. 

[Attornies — J,  Youngs  and  Hurd  <^  J,\ 
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MARGETSON  t;.  AITKEN.    June  18. 

If  a  defendant  has  entered  into  a  deed  of  composition  with  his  creditors,  containing  the  usual 
clause  of  release,  and  the  plaintiff  has  executed  the  deed  as  a  creditor  for  a  certain  sum.  that 
is  a  srood  defence  to  an  action  by  the  plaintiff  as  indorsee  of  a  bill  to  a  larger  amount,  of  which 
the  defendant  was  indorser,  and  which  then  lay  dishonoured,  in  the  plaintiff's  hands.  But 
it  is  no  defence  as  to  two  similar  bills,  also  of  larger  amount,  which  the  plaintiff  had  paid 
away,  and  which  were  then  in  the  hands  of  third  parties. 

If,  after  a  bill  is  dishonoured,  the  indorser  offer  to  pay  the  holder  so  much  in  the  pound,  on  the 
amount :  Semble,  that  this  dispenses  with  proof  of  the  notice  of  dishonour. 

Assumpsit  by  the  plaintiff  as  the  indorsee,  against  the  defendant  as  the  indorser, 
of  three  bills  of  exchange,  amounting  together  to  41/.  135.  6d.  There  was  no 
proof  of  any  notice  of  dishonour,  but  a  witness  proved,  that  after  the  bills  had 
become  duo,  the  defendant  offered  to  pay  the  plaintiff  a  composition  of  eight 
shillings  in  the  pound,  on  the  amount  of  them. 

The  defence  was,  that  after  these  bills  had  been  given,  but  before  two  of  them 
became  due,  the  defendant  had  compounded  with  his  creditors,  and  that  the 
plaintiff  had  executed  the  deed  of  composition  ;  the  plaintiff  ^8  debt  being  theie 
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stated  to  be  27/.  However,  it  also  appeared,  that  the  two  bills  that  bad  not 
beoome  due  at  the  time  of  the  executing  of  the  deed  of  composition,  had  been 
indorsed  over  by  the  plaintiflT,  and  were  not  then  in  her  hands ;  but  that  the 
other  bill,  which  was  for  10/.,  was  then  in  her  hands,  as  a  dishonoured  bill. 

Gurney^  for  the  defendant.  This  deed  of  composition  is  an  answer  to  this 
action,  (or  it  is  not  competent  to  a  party  to  execute  a  deed  of  composition  as  a 
creditor  to  a  certain  amount,  and  then  afterwards  claim  a  larger  debt.  In  this 
case  the  plaintiff  has  represented  herself  as  a  creditor  for  27/. ;  and  having  dooe 
so,  if  she  is  allowed  to  recover  more,  it  is  a  fraud  on  all  the  other  creditors.  As 
to  the  notice  of  dishonour,  the  most  that  is  in  evidence  is  an  oflfer  of  a  composi- 
tion, which  is  not  enough. 

Lord  Tertbbden,  C.  J.  The  utmost  effect  that  can  *be  given  to  r««ng 
Mr.  Gumey*9  argument,  and  to  the  deed,  is,  that  the  plaintiff  releases  '- 
whatever  debt  is  then  due  to  her;  but  I  am  of  opinion,  that  that  de<>id  canBOtbe 
taken  as  a  release  by  the  plaintiff  as  to  bills  then  outstanding  undishonoured  io 
other  hands.  It  does  not,  I  think,  apply  to  two  of  the  bills.  As  to  the  remaio- 
ing  bill,  I  think  that  the  plaintiff  cannot  recover  on  it,  as  that  was  dishonoured 
at  the  time  of  the  executing  of  the  deed.  With  respect  to  the  ofier  of  the  con 
position  dispensing  with  proof  of  the  notice  of  dishonour,  Mr.  Gumey  mav 
move  to  enter  a  nonsuit,  if  he  should,  upon  consideration,  think  fit  to  do  w « 
my  opinion,  as  at  present  advised,  is  against  him.  I  am  inclined  to  think  *< 
enough. 

Verdict  for  the  plaintiff. — ^Damages  Z\l 

C.  F,  Williams^  and  Cunvood^  for  the  plaintiff. 

Chtmetff  for  the  defendant. 

[Attomies — S,  Skarp^  and  Dr€W.'\ 
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SHERWOOD  V.  ROBINS.    July  9. 

On  a  mie  of  a  reverabnary  interest,  with  the  uaual  oondttion  that  no  error  of  deacriptioB,  &c 
should  vitiate  the  sale,  but  a  compensation  be  allowed ;  the  reverskm  was  described  as  tbio- 
late,  on  the  death  of  a  person  aged  sixty-six.  In  fact,  the  person  was  only  sixty-four,  and 
the  reversion  was  not  abeolute,  as  the  proiierty  would  b<B  divided  if  he  left  more  children  than 
one :  Held,  that  this  sale  was  void,  and  iliat  the  offer  of  a  compensation  would  not  nipptft 
it :  but  if  it  had  been  a  mere  difl^nce  of  the  age,  gemUe,  that  it  would  have  l>eenotherwiae. 

Monet  had  and  received.  Plea,  the  general  issue.  The  plaintiff  had  pur- 
chased a  reversionary  interest,  which  *was  described  at  the  time  of  the  r^^ 
sale,  as  follows :  "  The  absolute  reversion  to  2000/.  pn'ncipal  money,  *- 
receivable  on  the  demise  of  a  gentleman  upwards  of  sixty-six  years  old.  It  is 
secured  on  large  freehold  estates  near  York.  The  reversion  is  not  subject  to 
any  contingency.'*  After  the  plaintiff  had  made  this  purchase,  it  was  dis* 
covered,  that  the  vendor's  father  was  sixty-four,  instead  of  sixty-six  years  of 
age,  and  that  the  sum  of  money  was  to  be  divided  at  the  death  of  the  vendor's 
father,  among  such  of  his  children  as  might  be  then  living,  so  that  if,  at  the 
:ime  of  his  decease,  the  vendor's  father  should  leave  any  other  child  besides  ihe 
vendor  such  child  would  be  entitled  to  a  share  of  the  money.   As  soon  as  this  was 
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pointed  out  to  the  defendant,  he  relied  on  the  sixth  condition  of  the  sale,  by  which 
it  was  provided  that,  ^*  ifany  mistake  or  omission  shall  be  discovered  in  the  descrip- 
tion of  the  property,  or  any  other  error  whatever  shall  appear  in  this  particular, 
such  mistake,  omission,  or  error  shall  not  vitiate  the  sale,  but  a  compensation 
or  equivalent  shall  be  given  or  taken,  as  the  case  may  require."  Under  this 
condition,  the  defendant  offered  to  make  a  reasonable  compensation. 

For  the  plaintiff  it  was  contended,  that  although  this  might  not  be  a  misde- 
scription wilfully  made  by  the  defendant,  who  was  merely  the  auctioneer;  yet, 
that  if  his  employer  instructed  him  to  make  such  a  representation,  knowing  ii 
to  be  untrue,  that  would  vitiate  the  sale. 

For  the  defendant  it  was  contended,  that  this  was  a  mere  accidental  error. 

Lord  Tbivtbrden,  C.  J.,  left  it  to  the  Jury,  to  say,  whether  the  misdescrip- 
tion was  wilful,  or  merely  an  error. 

The  Jury  found  that  it  was  a  wilful  misdescription,  and  returned 
a  verdict  fi>r  the  plaintiff. 

Lord  Tkntbbdbn,  C.  J.     I  left  this  question  to  the  Jury,  because  both  sides 

*3411  '^^^  ^^^^  ^'^^  "P^"  ^^^^  P^'"^  >  *but  I  think  that  it  is  immaterial.  If 
-l  it  had  been  a  mere  difference  of  age,  a  compensation  might  be  correctly 
calculated  ;  but  that  can  never  be  where  there  is  the  additional  contingency  as 
to  the  number  of  children  the  party  may  havo  at  his  death.  No  one  can  esti- 
mate that. 

Sir  J,  Scarlett^  Campbell,  and  Comyn^  for  the  plaintiff. 

C  JFl  Williams^  and  Ryland^  for  the  defendant. 

[Attornies — T.  K  Sherwood^  and  Andrews.] 


THWAITBS,  Gent.,  One,  &c,  v.  MACKERSON  and  another.    July  10. 

If  an  attorney  undertake  to  conduct  m  cause  for  the  coats  out  of  pocket,  it  being  represented  to 
him  by  his  client,  that  such  client  took  a  certain  interest  under  a  deed :  The  attorney  cannot 
charge  more  than  the  costs  out  of  pocket,  thoueh  it  should  turn  out  that  the  cause  was  lost, 
because  his  client  did  not  take  the  interest  under  the  deed  which  he  stated  that  he  took,  it 
being  the  duty  of  the  attorney  to  see  the  deed  before  he  brought  the  action. 

If  an  attorney  doea  business  for  a  client  of  a  nature  to  make  his  bill  taxable,  and  other  business 
clearly  not  so,  he  is  bound  to  put  the  whole  into  one  bill,  which  bill  is  taxable ;  and  he  can- 
not tning  an  action  in  the  first  instance,  and  recover  for  the  non-taxable  business,  but  must 
deliver  his  whole  bill  a  month,  Slc.  under  the  statute. 

AssuxpsiT  for  an  attorney's  bill,  in  bringing  an  action  at  the  suit  of  the 
defendants  against  the  Sheriff  of  Surry.  There  was  also  another  bill  for  a  fur- 
ther demand  (or  other  business.     Plea — General  issue. 

It  was  proved  that  the  business  was  done,  and  that  the  bill  for  the  business 
respecting  the  action  had  been  duly  delivered  under  the  statute ;  but  the  second 
bill  for  the  other  business  had  not  been  so  delivered. 

With  respect  to  the  first  bill,  it  appeared,  on  the  part  of  the  defendants,  that 
af\er  their  sbter  had  married  a  person  named  Powell,  an  execution  againsc 
Powell  came  into  the  defendants'  house,  under  which  certain  goods  were  taken ; 
and  it  also  appeared,  that  the  plaintiff  undertook  to  bring  an  action  against  tho 
Sheriff  for  such  taking,  at  his  own  risk,  and  charge  the  defendants  no  more 
than  the  money  out  of  pocket :  which  had  been  fjaid  him. 

For  the  plaintiff  it  was  shown,  that  the  defendants  had  represented  to  him 

that  the  goods  in  question  had  been  secured  by  a  settlement,  at  the  time  of  the 

*S421  '^^^''i^S^  ^^  ^h®  *defendant's  sister,  but  on  the  trial  of  the  action  against 

-■  the  Sheriff,  that  settlement  turned  out  «iot  to  be  good ;  and  it  was  con* 
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tended,  that  the  plaintifT  was  by  this  released  from  his  engagement.  It  was 
however  proved,  on  the  cross-examination,  that  the  plaintiif  was  told  where  the 
deed  of  settlement  was.  As  to  the  second  bill,  it  was  contended,  that  the  defence 
did  not  at  all  apply  to  that. 

Lord  Tbntbrden,  C.  J.  I  am  of  opinion,  that  as  the  plaintifT  knew  whers 
this  deed  was,  it  was  his  duty  to  see  it  before  he  brought  an  action,  and  not  to 
trust  to  his  client's  representation  as  to  the  legal  effect  of  a  deed.  As  to  tbesecoDd 
bill,  it  is  true,  that  it  contains  no  taxable  item;  but  if  an  attorney  has  a  demand 
which  is  taxable,  and  another  which  is  not,  he  must  put  both  of  them  into  one 
bill,  and  the  whole  of  such  bill  mav  then  be  taxed.  He  cannot  divide  bis 
demand  mto  parts :  that  has  been  decided  over  and  over  again. 

Verdict  for  the  defendants. 

Gurnq/y  and  Busby^  for  the  plaintifT. 

/.  Williams^  and  FaUesoUy  for  the  defendants. 

[Attornies — Thto€tites^  and  Foole  ^  G.] 


LEATHERDALE  v.  SWEEPSTONE.    July  12. 

If  a  party  aay  to  hit  creditor,  that  he  will  pay  him  ao  much,  and  put  hia  hand  in  his  pocket  to 
take  out  the  money,  but  before  he  can  get  his  money  out,  the  creditor  Icavea  the  room,  tsd 
the  money  ia  in  conaequence  not  produced  till  he  is  gone,  this  ia  no  tender.  A  pleaofteoder 
ia,  in  practice,  verv  seldom  successful ;  and  the  Lord  Chief  Justice  obaerved,  that  he  wis, 
on  that  account,  alwaya  aorry  to  aee  auch  a  plea  on  the  record. 

Work  and  labour.  Pleas — General  issue  and  a  tender  as  to  part  of  the 
plaintiff's  demand.     Replication  denying  the  tender. 

*To  prove  the  tender,  a  witness  was  called,  who  stated  that  he  heard  r««i3 
the  defendant  offer  to  pay  the  plaintiff  the  amount  of  his  demand,  deduct-  *- 
ing  I  As.  0^d.y  which  balance  was  the  sum  stated  in  the  plea.  That  the  defend* 
ant  then  put  his  hand  into  his  pocket,  but  before  he  could  take  out  the  mooey, 
the  plaintiff  lef\  the  room,  and  the  money  was  therefore  not  produced  till  tbe 
plaintiff  had  gone. 

Lord  Tektbrden,  C.  J.  This  is  no  tender,  the  plaintiff  got  away  before  any 
tender  could  be  made.  I  am  always  sorry  to  see  a  plea  of  tender  on  the  record} 
because  I  know,  from  experience,  that  it  is  so  very  seldom  made  out. 

^  Verdict  for  the  plaintiff. 

Sir  J.  Scarlett^  and  7%estgery  for  the  plaintiff. 

Gurney^  and  C,  Cresswell^  for  the  defendant. 

[Attornies — 2>.  WiUougliby^  and  A.  JIftcAeff.] 
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♦FURTHER   ADJOURNED  SITTINGS   IN   LONDON,  AFTER 

TRINITY  TERM,  1828. 

BEFORE  LORD  TENTERDEN,  C.  J. 


WHITEHOUSE,  Assignoe  of  HOLLAND,  a  Bankrupt,  v.  ATKIN- 
SON, Esq.     Oct.  16. 

In  troYer  by  the  umgnees  of  a  bankrupt,  for  goods  taken  by  the  ShcriflT  under  an  ezecutioni  it 
appeared  that  the  goods  were  taken  at  about  the  time  of  year  at  which  the  sheriifs  are  chansed , 
and  it  was  proved,  that  a  witness,  after  the  present  cause  was  set  down  for  (rial,  saw  a  form 
of  return  indorsed  on  the  writ,  which  had  never  been  returned.    1  his  form  of  return  was 

Xed  by  the  defendant  as  Sheriff:  Held,  to  be  sufficient  evidence  that  he  was  the  Sheriff 
executed  the  writ ;  and  that  if  the  writ,  when  produced  at  the  trial,  has  bis  name  erased, 
and  the  name  of  the  previous  Sheriff  substituted,  it  will  be  a  question  for  the  Jury,  whether 
that  substitution  was  made  to  correct  a  mistake,  or  to  defeat  the  plaintiff. 

The  price  at  which  goods  are  sold  at  a  Sheriff's  sale  is  not  necessarily  the  measure  of  damages 
in  trover,  if  the  sale  be  wrongful ;  but  when  the  plaintiff  is  an  assignee,  as  he  must  have 
sold  the  goods  if  they  had  come  to  him,  Juries  are  often  induced  to  find  a  verdict  lor  no  more 
than  the  sum  at  which  the  Sheriff  actually  sold. 

In  an  action  against  the  Sheriff,  the  officer  who  had  given  him  security  is  not  a  competent  wit- 
ness for  the  defence,  even  though  the  officer  is  indemnified  by  the  execution*creditor,  and 
does  not  employ  the  attorney. 

Trover. — ^The  goods  in  question  consisted  of  the  stock  and  furniture  of  the 
bankrupt,  who  kept  a  public-house  in  Staffordshire,  and  these  goods  were  claimed 
by  the  plaintiff,  as  assignee  under  the  bankruptcy.  The  defendant  was  the 
Sheriff  of  Staffordshire,  and  the  goods  had  been  seized  under  an  execution,  at 
the  suit  of  a  judgment-creditor  named  Williams. 

The  bankruptcy  was  clearly  made  out,  and  there  was  no  doubt  that  the 
assignees  were  entitled  to  the  goods ;  and  the  main  question  was,  whether  the 
action  should  have  been  brought  against  Mr.  Atkinson,  the  present  Sheriff,  or 
against  Mr.  Meyncll,  the  late  Sheriff.  To  connect  Mr.  Atkinson  with  the  taking 
of  the  goods,  the  writ,  which  had  not  been  returned,  was  produced  ;  and  a  wit- 
ness proved,  that  when  he  saw  it  in  the  month  of  July,  1828,  in  the  hands  of 
the  agent  of  the  attorney  for  the  execution-creditor  (this  cause  being  then  set 
down  for  trial),  there  was  indorsed  on  it  a  memorandum  of  the  time  when  it 
was  delivered  at  the  SherifTs  ofHce,  and  a  form  of  a  return,  importing  that 
467/.  8«.  &d.  had  been  levied ;  to  the  latter  of  which  the  name  of  Mr.  Atkinson 
*3451  ^^^  P"^  ^  Sherifi*;  but  to  the  ^former  there  was  the  name  of  Mr.  Mey- 
-'  nell.  However,  on  the  writ  being  produced  at  the  trial,  it  appeared  that 
the  name  of  Mr.  Atkinson  had  been  erased  from  the  back  of  it,  and  the  name  of 
Mr.  Meynell  substituted,  but  by  whom  this  had  been  done,  or  when,  did  not 
appear.  It  was  distinctly  shown,  that  the  writ  went  into  the  Sheriff's  ofBce,  on 
the  1st  of  February,  which  is  the  time  about  which  the  Sherifls  are  changed  ; 
and  it  was  also  shown,  that  the  goods  were  sold  on  the  28th  and  29th  of  Feb- 
ruary; and  that  on  the  1st  March,  1828,  the  same  person  acted  as  under-sheriff 
both  to  Mr.  Mevnell  and  Mr.  Atkinson.  There  was  no  evidence  of  the  exact 
time  at  which  Mr.  Atkinson  came  into  office. 

On  these  facts,  it  was  contended,  that  the  name  of  Mr.  Atkinson  had  been 
put  on  the  writ  by  the  mistake  of  a  clerk,  and  that  that  mistake  was  corrected 
by  the  insertion  of  the  name  of  Mr.  Meynell  instead  of  that  of  Mr.  Atkinson,  as 
It  properly  might  be,  the  Sheriff  not  having  been  ruled  to  return  the  writ.  The 
defendant's  cotmsel  also  contended,  that  as  the  goods  were  fairly  sold,  the  plain- 
tiff, if  entitled  to  a  verdict,  ought  not  to  recover  more  than  the  goods  fetched 
*t  the  Sheriff's  sale,  which,  afler  the  proper  deductions,  was  389/.;  niore 
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especially  as  do  Dotioe  of  the  bankruptcy  was  served  till  after  the  sale  had 
commenced. 

To  pmve  the  fairness  of  the  sale,  the  Sheriff's  officer  who  made  the  levy  was 
called :  he  said,  on  the  voir  dire^  that  he  gave  security  to  the  SheriflT;  but  be 
stated,  that  he  was  indemnified  by  the  execution-creditor,  and  was  not  to  pay 
the  attorney  in  this  action. 

Lord  Trntbrdbtt,  C.  J.  I  think  he  is  not  a  competent  witness;  if  the  result 
of  this  action  is  against  the  Sheriff,  he  is  liable  at  a  certainty,  and  he  never  may 
get  repaid  on  his  indemnity ;  therelbre  it  is  his  interest  to  defeat  the  aciion. 

The  plnintiiTs  counsel,  in  reply,  relied  much  on  the  ^absence  of  proof  r%nia 
as  to  the  exact  time  of  Mr.  Atkinson's  commg  into  office,  and  contended,  "- 
that  the  prices  received  for  goods  at  the  Sheriff's  sale  were  not  to  be  taken  ta 
the  fair  measure  of  damages  in  an  action  of  trover. 

Lord  TsNTEEDBif,  C.  J.  (in  summing  up.)     The  first  question  to  be  con- 
sidered in  this  case  is,  whether  this  action  is  properly  brought  against  Mr.  Atkin- 
son, the  present  Sheriff,  and  if  you  think  that  he  is  the  Sheriff  who  sold  these 
goods,  the  plaintiff  has  a  right  to  recx>ver,  because  the  bankruptcy  is  cknrly 
proved,  in  such  a  way  as  to  show  that  these  goods  became  the  property  of  the 
plaintiff,  as  assignee.     From  the  evidence  it  appears,  that  the  writ  oi fieri  facias 
was  delivered  at  the  SherifTs  office,  on  the  Ist  of  February,  1628.    This  is 
about  the  time  of  year  at  which  the  Sheriffs  are  changed;  but  we  have  not  bad 
Mr.  Atkinson's  patent  produced,  nor  indeed  any  evidence  of  the  exact  time  at 
which  Mr.  Atkinson  actually  came  into  office.     However,  in  the  nrmnthofJulj, 
the  writ  is  seen  by  one  of  the  witnesses,  with  a  form  of  return  on  the  back  of  it, 
to  which  Mr.  Atkinson's  name  appears  as  Sheriff.     Now,  at  that  time  this  cause 
was  set  down  for  trial,  and  if  it  had  been  tried  then,  and  this  writ  producrd  with 
Mr.  Atkinson's  name  to  this  form  of  return  on  the  back,  that  would  have  been 
decisive  against  him ;  however,  since  that  time,  the  name  of  Atkinson  has  been 
erased,  and  that  of  Meynell  inserted.     Now,  if  you  think  that  the  name  of 
Atkinson  put  to  this  return  was  written  there  by  mistake,  and  that  some  clerk 
in  the  Sheriff's  office  wrote  the  name  of  Mr.  Atkinson,  when  he  should  bare 
written  the  name  of  Mr.  Meynell,  and  that,  in  fact,  Mr.  Atkinson  had  nothing  to 
do  with  this  execution,  the  defendant  is  entitled  to  your  verdict ;  but  if  jou 
should  be  of  opinion  that  the  insertion  of  the  name  of  Meynell  was  an  after- 
thought, to  turn  the  plaintiff  round,  then  the  plaintiff  is  entitled  to  recover. 
With  respect  to  the  damages,  a  plaintiff  is  not  bound  by  the  sum  at  which  goods 
have  been  ^sold  at  an  auction ;  but  where  the  plaintiff  is  an  assignee,  »«.» 
who  must  have  sold  the  gcKxls  if  they  had  come  to  his  hands  before  any  ^ 
sale  by  the  Sheriff,  it  oAen  happens,  that  a  Jury  considers  the  sum  at  which  the 
goods  were  actually  sold  at  auction,  as  a  fair  measure  of  damages.    As  to  the 
notice,  it  should  be  observed,  that  it  was  not  given  early  enough  to  be  of  any 
use  in  putting  the  parties  on  their  guard,  as  the  auctioneer  did  not  receive  it  till 
after  the  sale  had  actually  commenced. 

Verdict  for  the  plaintiff. — Damages  889/.,  being  the  amount  at 
which  the  gr)ods  were  actually  sold  by  the  Sheriff. 

Sir  J,  Scarlett,  and  Cbmf/n,  for  the  plaintiff. 

Campbell^  and  Patteson^  for  the  defendant. 

[Attomies — Whitehouse  ^  /.,  and  Alexander  ^  Son  J] 
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KING,  Gent.,  One,  &c.,  v.  MASTERS.     Oct.  17. 

If  an  action  be  brooght  on  a  note,  and  for  boaineaa  done  as  an  attorney,  tbe  note  not  tallying 
in  its  amount  with  the  business  done  at  the  date  of  it,  and  no  evidence  being  given  as  to  the 
consideration  for  it :  It  will  be  left  to  the  Jury  to  say  whether  the  note  was  given  in  satis- 
Action  of  the  bill  for  business  done  up  to  the  time  of  its  date,  or  whether  it  was  an  eniizely 
distinct  transaction. 

Assumpsit  on  a  promissory  note,  (or  87/.  4s.,  made  by  the  defendant,  and 
payable  to  the  plaintiff;  there  was  also  a  count  for  business  done  by  the  plain- 
tiff as  an  attorney,  and  the  money  counts.     Plea— General  issue. 

This  catise  was  undefended.  The  plaintiff's  bill  for  business  done,  amounted 
to  upwards  of  300/.,  but  there  was  no  evidence  as  to  what  was  the  consideration 
for  this  note;  however,  by  a  reference  to  the  bill  for  the  business  done,  it 
appeared  that,  at  the  time  of  the  date  of  the  note,  the  amount  for  business  done 
was  only  about  17/. 

*348l       *^^  Tbntbrdbn,  C.  J.     There  is  great  difficulty  here.    How  can 
-^   I  say  that  this  note  was  not  given  in  satisfaction  of  the  bill,  up  to  the 
date  of  it  T 

Sir  /.  Scarlett,  I  submit  that  it  is  a  question  for  the  Jury.  The  sum  for 
which  the  note  is  given  does  not  at  all  correspond  with  the  amount  of  the  busi- 
ness done  up  to  that  time. 

Lord  TsNTBRDKif,  C.  J.  The  question  for  the  Jury  is  this,  whether  this 
note  is  to  be  considered  as  a  discharge  of  the  bill  of  fees  up  to  that  time  1  I 
own,  that  I  think  that  the  note  is  an  independent  transaction,  because,  that  is  for 
87/.  4j.,  and  the  bill  up  to  that  time  amounts  to  a  much  smaller  sum.  Again, 
it  is  very  unusual  for  people  to  pay  their  bills  to  attornies  till  they  are  regularly 
made  out ;  and  besides,  as  this  plaintiff  has  delivered  his  bill  a  month  before 
action  brought,  as  he  was  bound  to  do,  it  was  in  the  power  of  the  defendant  to 
have  had  it  taxed ;  and  if  it  had  appeared  to  the  master  that  this  note  had  been 
given  for  the  fees,  he  would  have  deducted  that  amount  from  the  bill.  It  is  for 
the  Jury  to  consider  whether  the  note  is  for  any  part  of  the  same  demand,  or 
whether  it  is  a  distinct  transaction. 

Verdict  for  the  plaintiff. — Damages  891/.,  being  the  amount 
of  the  note,  and  the  full  amount  of  the  bill  of  fees. 

Sir  /.  Scarlett^  and  Hutchinson^  for  the  plaintiff. 


[Attornies— nr.  H,  King^  and  DoumesJ] 


♦349]  *OWEN  V.  ORD.  Oct.  18. 

fhough  it  b  not  absolutely  necessary,  yet  in  correct  practice,  an  attorney  ouffht,  before  he 
oommeaces  an  action,  to  take  a  written  direction  from  his  client  for  so  doing. 

Assumpsit  on  an  attorney's  bill.  It  was  proved  that  the  business  was  done, 
iHit  no  very  distinct  evidence  was  given  of  any  retainer;  and  two  witnesses 
were  called  for  the  defendant,  who  stated,  that,  before  the  business  was  done, 
the  defendant  said  that  the  plaintiff  should  be  at  no  expense. 

Verdict  for  the  defendant. 

Lord  TsNTBRnRN,  C.  J.  I  think  it  right  to  state,  that  every  respectable 
attorney  ought,  before  he  brings  an  action,  to  take  a  written  direction  from  hia 
client  for  commencing  it ;  and  he  ought  to  do  this  both  for  his  own  sake  and  fur 
^  sake  of  his  client.     It  is  much  better  for  him,  because  it  gets  rid  of  all 
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difficulty  about  proving  his  retainer ;  and  it  would  also  be  better  for  a  great 
many  clients,  as  it  would  put  them  on  their  guard,  and  prevent  them  from  being 
drawn  into  law.suits  without  their  own  express  direction. 

Gurnet/^  and  FolleU^  for  the  plaintiff. 

FlaU,  for  the  defendant 

[Attomies — Bennett^  and  In  BtrsanJ] 


ARCHARD  V.  HORNOR.     Oct.  20. 

If  the  contract  between  master  and  aervant  be  the  uanal  one  ibr  a  year,  determinable  at  anoetht 
the  aervant,  if  turned  away  improperly,  cannot  recover  on  a  count  atating  the  contract  to  be 
for  an  entire  vear ;  and  he  cannot,  on  the  common  count  for  wages,  recover  for  any  foiths 
period  than  that  during  which  he  had  served. 

Assumpsit. — The  first  count  of  the  declaration  stated,  that,  in  consideratioo 
that  the  plaintiff  had  agreed  that  he  and  his  wife  would  become  the  servants  <^ 
the  defendant  *at  certain  wages,  the  defendant  undertook,  &C.,  to  con-  r«0KA 
tinue  them  in  such  service  until  the  expiration  of  one  year.  Breach,  *- 
that  he  discharged  them  without  warning,  before  the  year  had  expired.  There 
was  also  a  count  for  wages,  and  the  money-counts.  Pleas,  non  tissumpsit  to 
the  special  counts,  and  nan  assumpsit  to  the  other  counts,  as  to  all  but  the  sum 
of  11/.,  and  a  tender  of  that  sum.     Replication,  admitting  the  tender. 

The  plaintiff  claimed  wages  for  the  time  that  he  had  served,  and  for  a  quarter 
more.  It  appeared,  that  the  plaintiff  and  his  wile  entered  the  service  of  the 
defendant  in  the  month  of  December,  1627,  and  were  dismissed  on  the  6th  of  Feb. 
1828  ;  but  the  only  evidence  of  ,the  contract  was,  a  conversation  between  the 
plaintiff  and  the  defendant,  at  the  time  of  the  dismissnl.  In  this  conversation, 
the  defendant  told  him,  he  must  leave  his  house,  and  he  ofiered  him  16iL  4s. 
lOW.,  which  was  the  amount  of  wages  up  to  the  time,  and  a  month's  wagei 
more.  This  the  plaintiflf  refused,  and  said  he  would  not  take  less  than  a 
quarter's  wages  more ;  upon  which  the  defendant  said,  he  would  not  give  it,  as 
it  was  quite  an  unusual  thing. 

Lord  Tbnterden,  C.  J.  There  is  no  evidence  of  the  contract  here  declared 
upon.  The  most  that  can  be  made  of  this  conversation  is,  that  there  was  a 
contract  for  a  year  determinable  at  a  month's  notice.  The  declaration  is  on  a 
contract  for  a  year  absolutely. 

Gurney^  for  the  plaintiff.  They  have  not  even  paid  the  month's  wages  into 
Court,  the  sum  of  11/.  is  only  for  the  time  of  the  actual  service. 

Lford  Tenterden,  C.  J.  You  have  no  count  upon  a  contract  determinable 
at  a  month. 

Curtoood.  Does  not  your  Lordship  think  w6  can  recover  it  on  the  count 
for  wages  ? 

•Lord  TETiTERDBir,  C.  J.     No.     On  that  count  you  cannot  recover  rmm^ 
for  any  more  than  the  tim«  you  have  actually  served  (a).     The  plaintiff  *• 
must  1)0  called.     The  ordinary  contract  with  servants  is  for  a  year,  detemnin- 

(ff)  In  the  caw  of  JTull  v.  Heyrhtman^  2  Eaut,  145,  where  a  Wftman  had  contracted  to  fpot 
V03rage  from  Altona  to  Iiondon.  and  back,  and  had  stipulated  that  he  phoiild  rot  be  et.t*rl«Hl  to 
wagea,  till  the  end  of  the  vo3rage,  it  was  held  that  he  could  not  maintain  a  general  tW^ffffei 
MumptU  for  his  wages,  pro  rata,  aa  far  as  London,  though  he  was  there  wronjrfulljr  dismiwed 
by  hiti  captain,  hut  tha?  his  remedy  was  either  for  the  breach  of  the  anecial  contract,  or  for  sucJi 
wrtioua  act  of  the  captain,  whereby  he  was  prevented  from  earning  hia  wages. 
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able  at  a  month ;  but  to  entitle  you  to  recover,  you  must  declare  properly  upon 
that  contract  (a),  and  not  declare  as  if  your  contract  was  for  a  year  absolute  (6). 

Nonsuit  (c). 

Gumeyy  and  Curtoood^  for  the  plaintiff. 

Brougham^  and  Fish^  for  the  defendant. 

[Attomie8^&  Sharp,  and  aifi  f  F.'] 

(a)  A  form  of  declaring  on  that  contract  will  be  found  in  3  Ch.  PI.  154. 

(6)  It  should  be  obseryed,  that  the  recent  stat.  9  Geo.  4,  c.  15,  which  empowers  the  Judge  at 
the  triul  to  cause  the  record  to  be  amended  in  cases  where  there  is  a  variance,  only  extends  to 
variances  between  any  matter  in  itriiing  or  in  print  produced  in  evidence,  and  the  recital  or 
•etting  forth  thereof  upon  the  record,  and  not  to  cases  where  the  proof  is  by  parol. 

(c)  Bee  the  cases  of  Hutman  v.  Boulnois,  afilc.  Vol.  2,  p.  510;  and  Benton  v.  Collier,  Id. 
607,  and  the  cases  there  cited. 


♦852]  ♦CAPEL  and  another  v.  THORNTON.     Oct.  20. 

An  agent  authorixed  to  sell  goods  has  (in  the  absence  of  advice  to  the  contrary)  an  implied 

authority  to  receive  the  proceeds  of  such  sale. 

Goods  sold.  Plea — General  issue.  On  the  part  of  the  plaintiffs,  who  wera 
coal  merchants,  it  appeared,  that  coals  were  delivered  by  their  servant  at  the 
house  of  the  defendant  in  Regent's  Park,  with  a  vendor's  ticket  in  the  name  of 
the  plaintifTs.  No  evidence  was  given  of  any  order,  but  the  vendor's  ticket  was 
proved  to  have  been  delivered  to  the  defendant's  footman ;  however,  there  was 
no  proof  that  it  ever  reached  the  defendant. 

On  the  part  of  the  defendant  it  was  proved,  that  the  defendant's  son  had,  for 
several  years,  bought  coals  of  a  person  named  Ellsworth,  who  professed  to  sell 
on  his  own  account,  but  who,  unknown  to  the  defendant  and  her  son,  really  sold 
on  commission.  It  further  appeared,  that  the  defendant's  son  always  received 
bills  of  parcels  in  the  name  of  Ellsworth,  and  paid  him  for  coals,  Ellsworth 
giving  receipts  in  his  own  name;  and  that  being  asked  by  her  son  to  deal  with 
Ellsworth,  the  defendant  ordered  these  coals  of  him,  and  received  a  bill  of  par- 
cels in  his  name ;  and  in  about  a  week  afler  the  coals  were  delivered,  she  paid 
him  for  them ;  however,'  more  than  a  month  afler  this  payment,  the  plaintiffs 
Bent  the  defendant  a  notice  '^  to  pay  the  amount  to  them  or  their  clerk,  and  not 
to  Mr.  Ellsworth." 

Lord  Tevtesden,  C.  J.  The  plaintiffs  must  be  called.  There  is  no  evi« 
dence  that  the  defendant  ever  gave  any  order  to  the  plaintiffs;  indeed  it  is 
proved,  that  the  defendant  only  dealt  with  Ellsworth,  who  is  admitted  by  the 
notice  to  be  the  agent  of  the  plaintiffs ;  and  if  he,  as  their  agent,  had  authority 
to  sell  goods,  so  had  he  (in  the  absence  of  advice  to  the  contrary)  an  implied 
authority  to  receive  the  proceeds  of  such  sale.  The  plaintiffs  cannot  avow  the 
acts  of  their  agent  as  to  one  part  of  the  transaction,  and  repudiate  them  as  to 
*3531  ^^^^^^'  P^*^-  With  *re8pect  to  the  notice,  as  the  money  was  paid 
^  before  the  notice  came  to  the  defendant's  hand,  that  cannot  operate  in  the 
plaintiff's  favour. 

Nonsuit, 

Chimey^  and  CkUty^  for  the  plaintiffs. 

Sir  J.  ScarleUj  and  Comyn,  for  the  defendant. 

[Attomies — MeymM  if  Son,  and  GrimaUi  if  SuMeii\ 

See  the  eases  of  Gmman  v.  BMnwn^  amlL*^  Vol.  1,  p.  642,  and  Prtrfl  v.TfiKesf.aiils,  Vol.  t 
?•  350, 
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VON  LINDENAU  v.  DESBOROUGH.     Oct.  21. 


If  A.,  being  indebted  to  B.,  die,  and  C.  ^gn^  to  pay  the  debt  by  inatalments,  in  five  yam,  A 

baa  an  inaorable  iniereat  in  the  life  of  C.  for  thoae  five  Teara. 
If  the  aaaurod,  at  the  time  of  effecting  the  policy,  oonoeala  any  thing  which  ia  material  fiir  tha 

inaurer  to  know,  the  policy  ia  voia ;  ana  it  makea  no  difference  whether  the  aaaured  eoa- 

aidered  it  material  or  not :  and  what  amoonta  to  a  mivepreaentation,  or  to  a  material  conceal- 

ment,  ia  a  queation  for  the  Jury. 
The  fact,  that,  on  a  life  policy,  an  nnoaaally  high  premium  waa  paid,  ia  quite  immaterial,  and 

ia  therefore  ix>t  to  be  taken  aa  proof  that  the  office  considered  the  party  to  be  a  bad  life. 

AssuxpsiT  on  a  policy  of  insurance  dated  June  16th,  1824,  renewable  for 
five  years,  on  the  life  of  Duke  Frederick  the  Fourth  of  Saxe  Gotha.  There 
was  also  a  count  for  money  had  and  received.     Plea — Greneral  issue. 

The  defendant  was  the  secretary  of  the  Atlas  Insurance  Company,  and  the 
plaintiff  had  efiected  this  insurance,  which  was  for  3,200/.,  as  the  director  of 
the  government  country  bank  of  the  duchy  of  Altcnburgh. 

To  show  an  interest,  it  was  proved,  that  Augustus  Duke  of  Saxe  Gotha,  who 
was  the  immediate  predecessor  of  Duke  Frederick  the  Fourth,  was,  at  his  decease, 
indebted  in  his  private  capacity  to  various  persons,  to  the  amount  of  about 
60,000/.,  this  bank  being  creditors  to  a  large  amount;  and  that  Duke  Frederick 
the  Fourth,  soon  after  his  accession,  entered  into  a  treaty  with  the  private  credit- 
ors of  Duke  Augustus,  by  which  he  agreed  to  pay  them  their  debts,  by  half- 
yearly  instalments,  so  that  the  *who1e  would  be  discharged  in  five  years.  rao54 
This  treaty  was  signed  by  the  plaintiff  on  behalf  of  the  bank.  ^ 

Sir  /.  Scarlett  objected|  that  the  plaintifiT  had  no  interest  to  enable  him  to 
effect  this  insurance. 

Lford  Tentebden,  C.  J.  It  appears  that  this  bank  were  creditors  of  the  for- 
mer Duke  Augustus,  to  a  large  amount,  and  that  Duke  Frederick  having  under- 
taken to  pay  the  debts  by  instalments,  in  five  years,  the  plaintiff,  as  the  director 
of  the  bnnk,  effects  an  insurance  on  Duke  Firderick's  life  for  those  five  years. 
Such  being  the  facts,  I  think  that  the  plaintiff  has  an  insurable  interest. 

With  regard  to  the  Duke's  state  of  health,  it  appeared,  that  the  representation 
made  before  the  policy  was  effected,  stated,  that  his  highness  had  never  had 
gout,  asthma,  apoplexy,  epilepsy,  dec,  and  was  not  afflicted  with  any  disorder 
tending  to  shorten  life. 

The  certificates  of  his  two  physicians,  which  were  given  in  before  the  execu- 
tion of  the  policy,  stated,  that,  since  the  year  1809,  his  highness  had  had  a 
cataract  in  the  le(\  eye,  and  since  the  year  1819,  had  been  **  hindered*^  in  his 
speech,  from  having  had  an  inflammation  of  the  chest,  of  which  he  had  been 
perfectly  cured  ;  and  they  further  stated,  that  he  was  free  from  disease  and 
symptoms  of  disease ;  and  it  also  appeared,  that  before  the  policy  was  efiected, 
a  letter  from  a  person  named  Bernardi,  an  agent  of  the  Union  Insurance  Office, 
at  which  a  policy  had  also  been  effected,  had  been  shown  to  the  defendant.    This 
letter  contained  a  passage  to  this  effect:  "  agreeable  to  our  information,  the  Duke 
has  led  a  dissolute  life,  to  the  loss,  according  to  some  information,  of  liis  mental 
faculties;  but  this  is  contradicted  by  the  physicians.''     However,  by  the  evi- 
dence of  the  witnesses  at  the  trial,  it  appeared,  that  the  Duke  was  afflicted  with 
almost  a  total  loss  of  speech,  from  the  year  1822,  to  the  time  of  his  death, 
which  one  of  the  medical  witnesses  attributed  to  local  paralysis ;  that  he  had 
*periodicaI  catarrhal  afilections,  accompanied   by  fever,  and  also  that  r^onc 
his   mind  was  diseased   to  a  degree  almost  amounting  to  imbecility.  ^ 
It  also  appeared,  that  the  immediate  cause  of  his  highness's  death  was  an  extra- 
vasation of  water  on  the  brain,  produced  by  inflammation  ;  but  on  the  head  being 
opened  afler  death,  a  tumour  more  than  six  inches  in  length,  two  in  breadth,  and 
one  in  depth,  was  found  inside  the  skull,  and  this  had  not  only  pressed  upon  the 
l^rain,  but  had  also  depressed  the  skull  at  the  base ;  from  which  it  was  inferred 
by  the  medical  witnesses,  that  this  tumour  had  formed  either  before  birth,  or  in 
very  early  infancy. 
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Sir  /.  Scarletty  for  the  defendant.  I  submit  that  the  plaintiff  must  be  non- 
suited. Here  was  a  concealment  of  material  (acts.  At  the  time  of  the  effecting 
of  t)ie  policy,  there  is  not  the  slightest  allusion  to  the  state  of  the  Duke^s  mind, 
nor  to  the  periodical  catarrhal  aSection.  These  were  matten  noost  material  to 
be  communicated  to  tlie  Insurance  Office. 

Lord  Tbnterdbn,  C.  J.  It  strikes  me  that  these  points  are  what  I  cannot 
decide.  I  shall  tell  the  Jury,  that  if  any  material  fact  was  either  concealed  or 
misrepresented,  the  policy  is  void  ;  and  k  will  be  for  them  to  say,  whether  these 
omissions  are  material  concealmcf. 

Sir  /.  Scarlett.    I  admit  tkey  are  matters  of  fact. 

Lord  TxNTBBDBK,  €X  J.  There  is  also  a  warranty  that  the  Duke  was  not 
afflicted  with  wKff  disease  tending  to  shorten  life ;  but  that  is  rather  a  question  of 
fact  for  the  Jury. 

A  witness  stated,  that  the  premium  paid  on  this  insurance,  was  about  two- 
thirds  higher  than  the  ordinary  premium  on  a  life  of  the  same  age.  This 
*3561  ®v^^®°^^  ^^^  given,  *with  a  view  of  showing  that  the  Duke  was  not  con- 
^  sidered  by  the  office  as  a  good  life. 

Lord  Temtbbdbn,  C.  J.  The  amount  of  the  premium  is  quite  immaterial. 
That  has  been  held  in  cases  of  ship  policies  as  long  as  I  have  known  Guildhall. 

Mr.  Green,  an  eminent  surgeon,  was  called,  to  state  his  opinion  that  the 
symptoms  of  the  Duke  were  not  attributable  to  organic  injury  ;  but,  in  his  cross- 
examination,  he  stated,  that  if  he  had  been  referred  to  before  the  policy  was 
effected,  he  should  have  (elt  it  his  duty  to  have  mentioned  the  Duke's  state  of 
mind,  and  the  periodical  catarrhal  affection. 

Lord  Tbntbrdbn,  C.  J.  1  shall  tell  the  Jury,  that,  if  any  fact,  in  their 
opinion  material  for  the  information  of  the  office  respecting  the  state  of  the 
Duke's  health,  and  which  was  known  to  the  party  certifying,  was  concealed, 
then,  in  my  opinion,  the  policy  is  void. 

Brougfianij  for  the  plaintiff,  elected  to  be  nonsuited. 


Braughafn^  F,  PoUocky  and  Brodrick^  for  the  plaintiff. 
Sir  /•  ScarkUf  Campbell^  and  Coieridge^  for  the  defendant. 

[Attornies — Blacker  ^  G.,  and  BoviUJ] 


Nonsuit. 


Iif  the  ensuing  Term,  Brougham  moved  to  set  aside  the  nonsuit,  and  for  a 
oew  trial,  on  the  ground,  that  the  question  to  be  lefl  to  the  Jury  was  not,  as  his 
Lordship  Itad  put  it  at  the  trial,  whether  any  material  fact  was  concealed ;  but 
*3571  ^^^^^^^  there  was  a  concealment  of  any  fact^which  was  really  material, 
^  and  which  the  assured  himself  considered  to  be  material.  And  he  also 
contended  that,  even  admitting  that  there  had  been  a  concealment  by  the  assured, 
still  the  letter  of  Bernardi  was  sufficient  to  put  the  office  upon  making  inquiries, 
if  they  had  thought  their  information  not  sufficient :  and  he  argued,  that  life 
policies  could  not  be  effected,  if  the  assured  must  run  the  risk  of  being  bound  to 
state  every  thing,  that,  upon  the  opinions  of  physicians,  might  be  afterwards 
considered  to  be  material. 

Lord  TsirrERDEif,  C.  J.  The  letter  of  Bernardi  was  not  a  communication 
from  the  assured,  but  a  letter  from  the  agent  of  another  office ;  however,  if  that 
had  expressly  disclosed  the  facts  material  to  be  known,  it  might  have  been  a 
question  whether  it  was  material  to  tell  the  office  that  which  they  in  effect  knew 
before;  but  this  letter  contains  no  direct  information,  it  is  ail  rumour  and  report. 
Among  the  questions  put  by  the  office  to  the  physicians,  I  find  this,  ^^  Are  there 
any  other  circumstances  within  your  knowledge  which  the  directors  ought  to  be 
acquainted  with  V^    Now  this  question  calls  for  a  statement  of  every  thing  that 
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any  one  could  think  material.  Some  of  the  witnesses,  using  a  soft  espressioD, 
said,  that  the  Duke's  intellect  was  **  controlled  ;*'  but  the  effect  of  the  evidence 
is,  that  his  mind  was  very  much  impaired ;  and  one  of  the  witnesses,  who  had 
been  with  him  for  years,  never  heard  him  utter  a  syllable.  Ought  not  these 
circumstances  to  have  been  known?  Upon  the  whole  of  the  facts,  I  am  of 
opinion,  that  I  was  not  wrong  in  the  way  in  which  I  proposed  to  leave  this  case 
to  the  Jury. 

Bayley,  J.  Whether  a  policy  be  efiected  on  a  life,  or  a  ship,  or  against  fire, 
the  underwriter  has  a  right  to  expect  that  every  thing  material  should  Ije  coromu* 
nicated  to  him.  And  if  a  circumstance  be  not  communicated,  the  questioD  is, 
whether  it  was  in  fact  m.iterial ;  and  not,  whether  *tbe  assured  believed  r%^^ 
that  it  was  material :  and  the  communication  of  all  such  facts  is  an  onus  ■> 
lying  on  the  assured.  My  Lord  'Ihnterden^  at  the  trial,  offered  to  leave  the 
materiality  to  the  Jury ;  and  the  mode  in  which  his  Lordship  proposed  to  put 
the  question  appears  to  me  to  be  right  in  every  respect. 

LiTTLKDALB,  J.  It  does  not  signify  whether  the  assured  thought  a  oertaio 
fact  material  to  be  communicated  to  the  underwriter.  The  question  is,  whether, 
in  point  of  fact,  it  was  material ;  and  that  is  a  question  for  the  Jury. 

Rule  refused  (a). 

<a)  In  the  course  of  the  difcnsaion,  the  followiiuF  cases  were  cited  :  Jdayne  ▼.  Waiter,  Pvk. 
Ins.  531 ;  Ronn  v.  Bndfkaw,  Id.  649 ;  CaHer  v.  Botkm,  3  Burr.  1905  ;  Haywood  ▼.  JUdgen,  4 
East,  590 ;  Huguenin  v.  Rayley,  6  Taunt.  186  ;  Bufe  v.  Turner,  Id.  338 ;'  Morrison  t.  iVw 
praff.  4  Bing.  bO.  See  also  Park.  Ins.  294-306 ;  Id.  317-319;  Id.  649-651 ;  and  MayMri 
V.  Rhode^  ante,  Vol.  1,  p.  360. 


The  East  India  Company  v.  LEWIS.     Oct.  22. 

In  an  action  for  nioney  had  and  received,  the  defendant*  as  an  answer  to  the  action,  pvt  in  ow 
part  of  a  deed  of  covenant,  executed  by  the  plaintiffs,  whereby  the  defendant  oovenaoted  to 
pay  over  all  monies  received  by  him  on  account  of  the  plaintifTs ;  notice  having  been  giveii 
to  the  plaintitis  to  produce  the  counterpart  of  this  deed :  Held,  that  the  defendant's  htTiof 
possession  of  the  plaintift'  part  of  the  deed,  was  presumptive  evidence  that  he  had  ezecnied 
the  counterpart,  and  that  this  was  equally  a  ground  of  nonsuit  whether  the  counterpart  hd 
been  lost  or  not. 

MoifBT  had  and  received  (a).  Plea — General  issue.  It  appeared  that,  pre- 
vious to  the  year  1818,  the  defendant  had  been  the  sub-treasurer  of  BcDcooIen; 
and  that,  as  such,  he  had  had  the  charge  of  the  Blast  India  Company's  treasure 
at  that  place ;  and  that  before  he  left  that  *situation,  which  was  on  the  r^o^^ 
27th  of  March,  1818,  he  was  directed  to  deliver  an  account  of  the  trea-  *- 
sure,  which  ought  to  be  kept  closely  guarded  in  certain  rooms  in  a  fort  there, 
the  defendant  having  the  custody  of  the  keys  of  those  rooms.  It  further 
appeared  that  the  defendant  did  deliver  such  account  in  the  month  of  April; 
and  that,  on  the  treasure  being  counted  in  the  month  of  July,  1818,  a  deficit 
was  discovered  ;  and  it  was  ascertained  that  the  sum  of  146,700  dollars  (between 
35,000/.  and  36,000/.)  was  wanting  of  the  sum  that  should  have  been  found 
there,  according  to  the  account  delivered  by  the  defendant.  And  it  was  stated 
by  the  defendant's  successor  in  the  office  of  sub-treasurer,  that  he  had  oerer 
taken  money  from  the  fort,  as  he  had  paid  the  current  expenses  of  his  office 
from  monies  paid  into  his  office,  which  had  not  been  carried  into  the  fort ;  aod 
he  also  stated,  that  he  believed  that  no  one  could  have  taken  away  any  monej 
between  the  months  of  April  and  July,  1818. 

Gurnetf,  for  the  defendant,  proposed  to  show,  that  the  defendant  was  under 

(a)  There  were  aevernl  special  counts  in  the  declaratbn,  but  as  the  8olicitor-GeneraI  opena^ 
iliis  as  a  case  of  money  had  and  received,  it  is  unnecessary  to  state  them. 
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a  covenaDt  to  perform  his  duty  properly,  in  his  office  of  sub-treasurer,  and  that 
therefore  the  present  action  of  assumjisit  would  not  lie.  For  this  purpose,  he 
put  in  a  deed  of  covenant,  purporting  to  be  between  the  Company  on  the  one 
part,  and  the  defendant  on  the  other.  This  deed,  which  was  dated  in  February, 
1816,  recited,  that  the  defendant  had  been  appointed  sub-treasurer,  and  by  it  the 
deleodant  covenanted  to  account  faithfully  for  all  monies,  and  pay  over,  &c.  This 
deed  was  under  the  comnrion  seal  of  the  Company,  and  notice  had  been  given  to 
the  Company's  attorney  to  produce  the  counterpart  executed  by  the  defendant. 

Jo  answer  to  this,  Tindcd^  S.  G.,  for  the  plaintiffs,  proposed  to  show  that  the 
*3601  ^^'^^''^^'^^  ^^^  obtained  possession  *of  this  part  of  the  deed,  which  was 
^  executed   by  the  Company,  without  his  having  himself  executed  the 
soonterpart.     And  with  a  view  of  showing  this,  it  was  proved,  by  a  witness 
named  Owen,  that  it  was  his  duty  to  keep  the  counterparts  of  deeds  of  covenant 
executed  by  the  East  India  Company's  covenanted  servants,  and  that  he  could 
Qot  find  any  counterpart  of  this  deed  executed  by  the  defendant.     This  witness 
also  stated,  that  the  practice,  when  the  party  was  abroad,  was,  for  the  Company 
to  execute  their  part,  and  to  send  that,  together  with  the  unexecuted  counterpart, 
to  Ihe  governor  of  the  place  where  the  party  was ;  and  for  the  governor,  on 
getting  the  counterpart  executed,  to  deliver  over  the  Company's  deed  to  such 
party;  and  that  upon  this  it  was  the  duty  of  the  governor  to  return  the  counter- 
part to  the  East  India  House.     And  the  further  to  raise  an  inference  that  the 
defendant  had  obtained  possession  of  the  Company's  part  of  the  deed  without 
executing  the  counterpart,  it  was  proved  that  the  defendant  acted  for  a  short 
time  as  secretary  to  the  government  at  Bencoolen ;  however,  it  was  admitted 
that  the  secretary  would  not  have  to  open  letters  sent  by  the  Court  of  Directors 
to  the  governor. 

Lord  Tentebden,  C.  J.  I  am  of  opinion,  that  the  plaintiffs  have  not  shown 
enough  to  rebut  the  presumption  that  the  defendant  has  executed  the  counterpart 
of  this  deed.  It  was  clearly  the  duty  of  some  person  to  keep  possession  of  this 
deed  till  the  counterpart  was  executed ;  and  this  deed  being  in  the  possession  of 
the  defendant,  is  presumptive  evidence  that  be  has  executed  the  counterpart. 
If  he  has  executed  it,  and  it  is  lost,  it  is  still  his  deed,  and  the  plaintifli  must 
sue  upon  it,  and  cannot  maintain  an  action  against  him  for  money  had  and  re* 
ceived.     I  think  the  plaintiff  must  be  called. 

Sir  /.  Scarlett.  I  fear  that  this  evidence  would  hardly  be  sufficient  proof  of 
the  loss  of  the  counterpart. 

*3611       *Loi^  Tenterden,  C.  J.     On  this  evidence,  I  must  take  it,  that  the 
-*  counterpart  was  executed  by  the  defendant ;  and  if  it  was,  the  question, 
whether  it  is  lost  or  not,  is  quite  immaterial  in  this  action. 

Nonsuit  (a). 
Tindal^  S.  G.,  Bosanquet^  Seijt.,  Sir/.  Scarlett^  Spankie^  Serjt.,  and  Doddj 
for  the  plaintiffs. 
Gtirneyf  Brougham^  and  OvUty^  for  the  defendant. 

[Attomie»— JE!,  ^  /.  Laurfard^  and  itf.  Heoik^ 
(o)  Atnmptii  only  lies  on  agreements  not  under  seal,  an  action  of  debt  or  eovenant  beini 


w  A999mp9%x  onij  nea  on  agreemenie  not  nnaer  seoi,  an  acnon  ot  aeot  or  eovenant  Deinff 
the  nroper  remedy  tot  the  non-performance  of  agreements  by  specialty.  In  the  caae  of  SdiaA 
J-AntkoHj,  1  M.  dt  S.  573,  wnere  a  charter-party  under  aeal  oontamed  a  covenant  to  pay 
freight  to  the  master,  it  waa  held  that  the  master  must  sue  in  debt  or  covenant,  and  that  the 
owoera  could  not  maintain  Mtmnpnt;  and  Lord  Rimborvut^  observed,  **  that  if  a  bond  were 
given  to  a  trustee,  it  could  hardly  be  contended,  that  an  action  of  asMitmpnt  could  be  mam- 
toned  by  the  eatui  que  inut  for  the  recovery  of  the  money  aecured  by  the  l>ond.  However, 
in  the  caae  of  Sutherland  v.  iMknan,  3  Eap.  42,  it  waa  held,  that  if  the  deed  ia  only  eiecuted 
by  the  platntiff,  and  not  by  the  defendant,  aeeumpeii  ia  the  proper  form  of  action.  So,  in  the 
case  of  Foeter  v.  AUaneon,  2  T.  R.  479,  where  a  partnership  by  arttclea  under  aeal  had  been 
diaaoWed,  and  a  balance  atruck,  and  there  had  been  a  promiae  to  pay  that  balance,  it  was  held 
that  an  action  of  atminpnC  would  lie.  And  in  Monma,  v.  Levy^  Id.  483,  Sutter,  J.,  held,  than 
it  would  lie  on  an  expreaa  promiae  to  pay  a  balance  atruck,  though  artiolea  uoder  seal,  oontaui* 
ing  a  covenant  to  account,  «^9re  still  aubsiating. 

Vol.  XIV.— 7r 
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*RALPHO  et  al.  Assigoees  of  RUTLBGB,  a  Bankrupt,  v.  DAWES  and 

another.     Oct.  23. 

If  usignees  of  a  bankrupt,  aning  for  a  debt  due  before  the  bankruptcy,  reoeiTe  noike  d 
diaputine  the  trading,  &c.,  the  Judge  will  onlv  grant  them  a  certificate  for  the  ootit  of  pco* 
ducing  the  depoaitiona,  and  not  for  Uie  eoata  of  the  attorney'a  atiandanet^  «r  «f  wimtaMf  y» 
prove  the  bankruptcy. 

AssDXPsiT  on  a  bill  of  exchange,  drawn  by  the  bankrupt  on  the  defendants, 
and  accepted  by  them.  Notice  of  disputing  the  trading,  petitioning  creditor's 
debt,  and  act  of  bankruptcy,  had  been  given ;  but,  as  this  bill  became  due  before 
the  bankruptcy,  the  depositions  taken  before  the  commissioners  were  read,  to 
prove  the  trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy  (a). 

The  defendants  proved  that  the  bankrupt  had  received  a  greater  sum  on  their 
account  than  the  amount  of  this  bill :  and  the  plaintifls  were 

Nonsuited. 

Gurney^  for  the  plaintifis,  applied  for  a  certificate  to  enable  them  to  deduct 
the  costs  of  proving  the  bankruptcy  from  the  defendants'  costs  (6) ;  and  be  asked 
to  be  allowed  the  expenses  of  three  witnesses,  who  had  been  subpoBoaed  to 
establish  the  bankruptcy,  and  also  the  expense  of  the  attorney's  attendance. 

Lord  TsxfTEHDRN,  C.  J.  If  there  had  been  no  notice,  the  commiasioo  aod 
adjudication  would  have  been  sufficient  proof  of  the  bankruptcy ;  but  as  there 
was  a  notice,  and  the  bankrupt  could  have  brought  the  action,  you  were  obliged 
to  produce  the  depositions,  which  are  made  conclusive  evidence.  All  I  caogire 
you  is  your  costs  of  producing  the  depositions,  which  amount  to  nothing. 

No  certificate  was  granted. 

*  Gurnet/  and  Hutchinson  for  the  plaintiffs.  r^^ 

Sir  /.  ScarkU^  F.  FloUock,  and  Kelly,  for  the  defendants.  ^ 

[Attornies — 7Ute,^and  Fisher, — Green  ^  >!.] 

(a)  Aa  to  thoae  pointa  theae  depoaitiona  are,  by  aect.  92  of  the  bankrupt  act,  6  G«o.  4,  c  )€. 
made  "  conciuaiye  evidence  of  tne  matters  therein  rptpectively  contained,  in  all  aciiont  at  lav 
and  auita  in  equity  brought  by  the  aaaiffneea,  for  any  debt  or  demand  for  which  tha  bankropt 
might  have  auatained  any  action  or  auit. 

(6)  Under  aect.  90  of  the  bankrupt  act,  6  Geo.  4,  c.  16.    See  Arch.  B.  L.  It. 


PEYTON  V.  Tlie  Governors  of  St.  Thomas's  Hospital.     OU.  29. 

In  an  action  against  a  body  corporate,  for  negligently  pulling  down  a  booae  which  bebnied  » 
them,  whereby  the  plaintiff'a  house  was  injured ;  a  letter  written  to  the  plaintiff,  r*^'^^ 
the  pulling  down  of  the  house  by  the  defendant*a  aurvevor.  who  had  the  management  of  tU 
their  buildings,  is  to  be  presumed  to  have  been  written  by  him  in  that  capacity,  and  is  there- 
fore evidence  against  them. 

Cask. — ^The  declaration  stated  that  the  defendants,  being  possessed  of  a  hoov, 
pulled  it  down  in  so  negligent  a  manner  as  to  injure  the  house  of  the  plaintiff. 
Plea — Greneral  issue. 

The  house  in  question  belonged  to  St.  Thomas's  Hospital ;  and  it  was  proved 
that  Mr.  Robinson  was  the  surveyor  to  that  hospital,  and  that  he  had  the  manage- 
ment of  all  their  buildings ;  and  it  was  proposed  to  read  a  letter  written  by  luo 
to  the  plaintifT  respecting  the  pulling  down  of  this  house. 

Sir  J.  ScarleU.     I  submit  that  this  letter  is  not  evidence.    Mr.  RoUnaoo 
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might  be  strveyor  fi>r  many  other  fmrties  besides  the  Governors  of  St.  Thomas's 
Hospital. 

Lord  TBirrniDBir,  C.  J.  As  it  appears  that  he  was  their  surveyor,  and  had 
the  management  of  their  buildings,  and  also  that  this  house  belonged  to  the 
Governors,  I  must  presume  that  this  letter  was  written  by  him  as  their  surveyor. 
This  is  a  corporation,  and  they  cannot  do  these  acts  for  themselves. 

The  letter  was  read.     The  plaintiff  was  ultimately 

Nonsuited. 

Thidal^  S.  G.,  Gurney^  Brodrick^  and  Dodd^  for  the  plaintiff. 

Sir  /.  SoarleUf  Oampbellj  and  C  Crtsswelly  for  the  defendants. 

[Attomie^— iSmt^A  ^  B,^  and  Wainwright  ^  Cb.] 


*3041      *^^  ^^  ensuing  Term,  Tindalt  S.  G.,  obtained  a  rule  nisi  for  setting 
-'  aside  the  nonsuit,  on  grounds  quite  distinct  from  the  point  above  deter- 
mined. 


WHITMORE  and  another  v.  WILKS  the  Elder.     Oct.  24* 

If  (niatees  under  a  paving  act  sign  checks  drawn  by  the  clerk  of  the  person  who  is  clerk  to  the 
tnutf  those  checks  being  drawn  so  aa  to  be  alterable  from  small  sums  to  lar^r,  the  irustees 
cannot  charge  the  clerk  to  the  trust  for  negligence  if  these  are  altered,  as  it  was  their  duty 
not  to  aiffo  checks  drawn  in  auch  a  form  ;  nor  can  thev  charge  him  for  misconduct  of  hiif 
cbrk,  which  would  have  been  prevented  if  the  trustees  had  done  their  own  duty  in  the  way 
in  which  the  clerk  to  the  trust  nad  fair  reason  to  expect  they  would. 

A  coant  charging  a  clerk  with  negligence  in  suflering  his  employers  to  be  defrauded  of  sums 
of  money,  witnout  specifying  any  in  particular,  is  bad. 

If,  by  a  private  act  of  rarliameni,  torty-eight  trustees  are  appointed  (not  being  a  corporation), 
of  whom  sixteen  are  to  go  out  annually  by  rotation ;  and,  by  the  same  act,  the  trustees  are 
to  sue  and  be  sued  in  the  names  of  their  treasurers  for  the  time  being ;  an  action  for  money  had 
Bnd  received  may  be  maintained  in  the  names  of  the  present  treasurers,  although  both  they 
and  the  present  trustees  came  into  office  since  the  time  when  the  money  waa  received  by  the 
defendant  to  the  uae  of  the  trust. 

AssuvpsiT  by  the  plaintiffs,  as  treasurers  to  the  trustees  for  lighting,  watch- 
ing, and  paving  the  parish  of  St.  Luke,  Middlesex.  The  first  count  of  the 
declaration  stated,  that,  in  consideration  that  the  trustees  would  appoint  the 
^feadant  to  be  clerk  to  the  said  trustees,  he  undertook  to  perform  his  duty  as 
clerk ;  that  they  did  appoint  him,  and  that  it  was  his  duty  to  prepare  checks  to  ' 
be  signed  by  the  trustees,  or  any  three  of  them,  on  one  Thomas  Cobb ;  that 
^Hy  checks  were  drawn  by  the  defendant  "in  a  careless,  improper,  and 
unbusiness-like  manner;'*  and  that  the  said  checks  were  altered  (afler  they 
had  been  signed)  to  larger  sums,  without  the  consent  of  the  trustees  ;  that  they 
were  presented  to  Messrs.  Masterman,  who,  by  reason  of  the  careless,  improper, 
uid  negligent  manner  in  which  the  same  were  drawn,  and  not  being  able  to 
ietect  the  alterations,  paid  them.  Second  count,  the  like  on  an  executed  con* 
sideration.  Thirds  that  the  defendant  had  been  appointed  clerk,  and  promised 
^  perform  his  duty  as  such;  and  that  checks  were  drawn  and  paid,  and 
returned  by  the  bankers ;  and  that  it  was  his  duty  to  deliver  them  over  to  the 
in/je-i  trustees  within  a  reasonable  time;  but  that  he  did  not  do  so.  Fourth 
^  (or  neglecting  to  give  notice  of  the  defaults  of  a  collector  (a).     *JFV^^, 

(a)  No  evidence  was  oflered  on  this  count. 
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that  it  was  his  duty  to  make  out  perfect  accounts  of  payoieots  made  oo  behalf 
of  the  trustees  ;  but  that  he  did  not.  Sixths  that  it  was  his  duty  to  iovestigste 
the  accounts,  and  to  take  care  that  no  improper  ones  were  allowed ;  but  that  be 
suffered  improper  payments  to  be  made.  Seventhf  that  he  undertook  to  use 
reasonable  diligence  as  clerk,  and  that  he  "  permitted  the  trustees  to  be  chested 
and  defrauded  of  divers  sums  of  nK>oey."  Eighth^  money  had  and  received. 
Ninths  account  stated.     Plea — General  issue. 

The  case  on  the  part  of  the  plaintiffs  was  as  follows : — ^By  a  private  act  of 
Parliament,  50  Geo.  3,  c.  cxlix^  it  was  eoacted»  that  there  ahoykl  be  (brty-eigbt 
trustees  for  the  paving,  lighting,  and  watching  the  parish  of  St.  Luke,  of  vbom 
sixteen  should  annually  go  out  by  rotation ;  and  also  two  treasurers,  with  separate 
rates  for  the  paving  and  the  lighting  of  this  parish ;  and  also  a  clerk,  to  which 
latter  office  the  defendant  was  appointed  in  the  year  1810,  he  being  also  the 
vestry-clerk.  The  plaintiffs  were  appointed  treasurers  in  1827.  lo  the  year 
1821  the  defendant  employed  a  confidi^ntial  clerk,  named  Milne,  to  do  the  whole 
of  the  business  necessary  to  be  done  by  the  clerk  to  the  trustees.  Miloe 
absconded  in  the  year  1820,  having  embezzled  large  sums  of  money  beloaging 
to  the  trustees,  with  which  sums  it  was  now  sought  to  charge  the  defeodanti 
under  the  following  circumstances : — 

It  appeared,  that  the  course  of  business  was  for  all  demands  on  the  trustees 
to  be  audited  by  an  audit  committee,  and  if  allowed  by  them,  such  allowaoc6 
was  reported  to  the  next  general  meeting  of  trustees ;  and  if,  at  that  meetingf  the 
demands  were  ordered  to  be  paid,  it  became  the  duty  of  the  clerk  to  make  out  a 
list  of  them,  called  the  pay-list,  and  to  draw  checks  for  the  amounts,  which 
checks  were  to  be  signed  by  three  or  more  trustees,  at  what  was  called  a  pay* 
committee.  It  appeared,  that  Milne  had  introduced  into  the  pay-lists  seven! 
small  sums  as  due  to  *  fictitious  persons,  which  had  never  been  allowed  r^^ 
by  the  audit  committee,  and  that  he  obtained  checks  for  these  sums  ;e,g.  ^ 
in  May,  1824,  Milne,  before  the  Kitting  of  a  pay-committee,  had  inserted  the 
name  of  Sabbaton  in  the  pay-list,  for  a  sum  of  1/.  16s.  lOd,;  no  such  rooofv 
was  really  due,  and  no  such  account  had  ever  been  audited.  A  check  for  tbi< 
■um  was,  however,  drawn  by  Milne,  and  signed  by  the  trustees ;  but,  when  paid 
at  the  banker's,  the  sum  had  been  altered  to  91/.  16i.  likl,  (a)  The  amouot  of 
checks  so  altered  was  1105/.  35.  Ad. 

Another  sum,  with  which  it  was  sought  to  charge  the  defendant,  was  a  sua 
of  850/.  Under  the  act  of  Parliament,  the  trustees  have  a  power  of  letting  the 
privilege  of  carrying  away  dust  and  ashes.  This,  in  the  year  1825,  was  let  to 
a  person  named  Sinnott,  at  the  sum  of  350/.  per  quarter.  The  first  quarter  was 
paid  in  advance  to  the  defendant  himself,  at  Midsummer,  1625 ;  and,oo  the  8th 
of  November,  1825,  Mr.  Sinnott,  in  consequence  of  a  letter  he  received,  canoe  to 
the  board-room  of  St.  Luke*s  parish,  and  paid  350/.  for  the  next  quarter,  (o 
Milne,  who  gave  a  receipt,  signed  "  For  the  trustees  of  St.  Luke,  Middlesex, 
Joseph  Milne."  Afler  the  third  quarter  became  due,  the  defendant  wrote  to  Mr. 
Siimott  for  payment,  saying  nothing  respecting  tl^  payment  for  the  aeooe^ 
quarter:  and  when  the  payment  for  the  third  quarter  was  made  to  thedefeodifit 
himself^,  he  did  not  object  that  the  second  quarter  had  not  been  paid. 

Another  sum  with  which  it  was  sought  to  charge  tbe  defendant  was  a  sum  of 
375/.  By  the  act  of  Parliament,  the  two  treasurers  are  to  keep  sepiiate 
accounts ;  and  one  of  them  kept  a  banking  account  with  Messrs.  Maatermaxi.the 
other  with  Messrs.  Williams;  and  it  ^appeared  that  Milne  called  on  j^^ 
three  of  the  trustees,  separately,  at  their  houses,  and  told  them  that  a  ^ 
ftum  of  350/.  had  been  paid  in  at  Messrs.  Masterman's,  which  was  the  wrong 
banking-house;  and  he,  therefore,  wished  them  to  give  him  a  check  for  the 
amount,  with  a  view  that  he  should  take  it  away  from  Messrs.  Masterman's  and 

(a)  This  had  been  done  by  making  the  words  one  pound  the  first  words  of  a  line,  m  thit  tb 
word  nmccy  could  be  inserted  before  them*  and  the  letter  •  put  in  after  the  word  pm»d. 
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(Xiy  it  in  at  Messrs.  Williams's.  They  gave  the  check  (which,  by  the  act,  ought 
*o  have  been  signed  at  a  meeting),  and  Milne  received  the  money  at  Messrs. 
Masterman's,  but  never  paid  it  in  at  Messrs.  Williams's. 

It  was  also  imputed  to  the  defendant  as  negligence,  that  he  did  not  cause  the 
ledger  and  cash-book  to  be  duly  posted  ;  and  that  he  did  not  attend  at  any  but 
the  geoeral  meetings  of  the  trustees. 

Lord  Tenterden,  C.  J.  It  strikes  me,  that  there  are  two  objections  to 
charging  Mr.  W^ilks  with  these  checks  :  He  has  a  right  to  say  that  the  trustees 
shall  transact  their  business  properly.  Now,  the  trustees  here  draw  checks  for 
persons  named  in  the  pay-list,  whose  accounts  were  not  in  the  audit-book  ;  and 
it  appears  to  me  that  the  trustees  should  sec  that  the  sum  put  down  in  the  pay- 
list  is  warranted  by  the  audit-book.  The  other  objection  is,  that  the  checks  are 
altered  from  small  sums  to  large.  The  exact  mode  is  not  proved,  but  I  can 
easily  suppose  it ;  and  if  a  check  for  a  small  sum  was  written  in  such  a  way 
as  to  be  easily  alterable  to  a  larger  sum,  it  was  the  duty  of  the  trustees  not  to 
sign  it ;  and  Mr.  Wilks  had  a  right  to  expect  that  the  trustees  would  do  their 
duty  before  they  could  charge  him. 

Campbell^  for  the  plaintiffs.  I  submit  that  the  defendant  was  guilty  of  negli* 
geoce  before  any  defkult  in  the  trustees.  It  was  his  duty,  as  clerk,  to  make  out 
a  true  pay-list ;  and  if  he  did  not  do  so,  it  clearly  was  a  gross  breach  of  duty, 

*3681  ^^  ^  ^'^^'  ^^^^  ^^  ^^^  ^^^  himself^  put  items  into  *the  pay-list  which  were 
^  not  in  the  audit-book,  but  still  he  employs  another  who  does  it,  and  for 
the  acts  of  that  other  he  must  be  answerable. 

Lord  Tentbrden,  C.  J.  It  is,  no  doubt,  the  duty  of  a  clerk  to  make  out  a 
correct  pay-list ;  and  you  do  not  impute  it  to  the  defendant  that  he  himself  has 
done  otherwise.  You  seek  to  charge  him  with  the  wrongful  act  of  another. 
Now  that  could  not  have  happened  at  all,  if  the  trustees  had  done  their  duty  in 
that  way,  in  which  Mr.  Wilks  had  fair  reason  to  expect  that  they  would. 

To  prove  the  payment  of  the  350/.  by  Mr.  Sinnott  to  Milne,  at  the  board- 
room, Mr.  Sinnott  was  called. 

Sir  /.  Scarlett,  He  is  not  a  competent  witness  ;  he  is  the  person  who  had 
to  pay  the  nnoney.  He  is  to  say  that  he  paid  it  to  Milne  ;  and  if  that  payment 
was  not  made  under  such  circumstances  as  will  clear  him,  he  will  have  to  pay 
the  money  over  again.  He  has,  therefore,  a  direct  interest  to  make  it  a  good 
payment,  if  he  can. 

Lord  Tentebden,  C.  J.  As  at  present  advised,  I  think  him  competent  to 
prove  the  fact  of  a  payment  to  Milne. 

He  was  examined. 

Evidence  was  given,  that  the  books  had  not  been  posted. 

Lord  Tkntbrden,  C.  J.  The  seventh  count  in  this  declaration  charges 
generally,  that  he  suffered  the  trustees  to  be  defrauded  without  stating  how.  I 
think  I  am  bound  as  a  Judge  not  to  receive  evidence  upon  such  a  count  as  that; 
it  does  not  give  the  party  the  least  idea  what  it  is  that  he  has  to  defend  himself^ 
against. 

Sir  /.  Scarlett  objected,  that  the  plaintiffs  must  be  nonsuited,  as  they  did  not 

*3fiQl  ^'^^■^^  treasurers  till  1627,  and  all  *the  defaults  were  before  that  time; 

-I  and  he  relied  on  sect.  158  of  the  act  (a),  which  empowers  the  trustees  to 

aue  by  their  treasurers ;  and  he  further  contended,  that  as  some  of  the  trustees 

(a)  By  tha  private  act  of  Parliament,  50  Geo,  3,  chap,  cttix,  it  ia  enacted,  **  lliat  the  tma- 
tees  to  be  appointed  under  this  act  shall  sue  and  be  sued  in  the  name  or  names  of  the  treasurer 
3r  treasurers,  clerk  or  clerks,  for  the  time  being,  to  be  appointed  under  this  act ;  and  that  no 
action  or  suit,  which  may  be  brought  by  or  against  the  said  trustees,  or  any  of  them,  shall  abate 
or  be  discontinued  by  the  death  or  removal  of  auch  treaaurer  or  treasurers,  clerk  or  clerks,  or 
oy  the  act  of  him  or  them  without  the  consent  of  the  said  trustees,  aa  the  caae  may  be  \  but 
^e  treasurer  or  treasurers,  clerk  or  clerks  for  the  time  being,  shall  alwajrs  be  deemed  plaintiff 
or  plainti&,  defendant  or  defendants,  in  every  actH>a  or  suit,  aa  the  case  nay  be.'* 

8F 
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bad  gone  out  by  rotation,  tbis  was  not  money  had  and  n?c:i'ired  to  the  use  oT 
the  present  trustees,  they  not  being  a  body  corpora u*. 

Lorn  Tenterdbn,  C.  J.  This  is  a  point  of  ihe  greatest  imix)rtance.  If  ( 
should  hold,  that  money  had  and  received  must  be  maintained  by  those  who 
are  trustees  at  the  time,  a  great  many  just  claims  of  trustees  would  be  Iosl  1 
cannot  decide  so  important  a  point  here. 

Sir  J.  ScarleU  addressed  the  Jury  for  the  de/endant,  and  contended,  that  the 
trustees  could  not  charge  the  defendant  with  negligence,  as  they  bad  been  guilty 
of  much  greater  negligence  than  he  had. 

Lord  Tbnterden,  C.  J.  (in  summing  up.)  This  action  has  its  origin  iii 
the  very  great  malversation  of  a  clerk  of  Mr.  Wilks ;  however,  there  is  not  the 
slightest  reason  to  suppose  that  Mr.  Wilks  himself  ever  knew  any  thing  about 
it.  This  case  is  divided  into  several  parts,  and  the  first  of  them  has  relation  to 
the  preparing  of  the  checks,  which,  from  the  way  in  which  they  were  dravn, 
could  be  altered  from  small  sums  to  larger.  Now,  I  am  of  opinion,  that,  in 
point  of  law,  the  trustees  cannot  charge  Mr.  Wilks  with  the  *a mount  of  r^^.^ 
these  alterations,  because  he  had  fair  reason  to  suppose  that  the  pay*  ■- 
committee  would  draw  their  checks  in  such  a  way  as  to  prevent  their  bdng 
altered.  Another  part  of  the  charge  in  the  declaration  is,  a  general  neglect  of 
duty.  Now,  I  think  that  no  man  ought  to  be  brought  to  answer  a  general 
charge  of  neglect  of  duty,  without  its  being  specified  what  the  alleged  negligeooe 
is  ;  but  it  appears  to  me,  that  there  is  no  negligence  on  the  part  of  Mr.  Wilb, 
that  is  not  met  by  greater  negligence  on  the  part  of  the  trustees.  It  is  said,  tbat 
he  was  guilty  of  negligence  in  not  posting  the  ledger  and  cash-book.  However, 
it  is  clear  that  the  trustees  suflTered  that,  for  if  they  had  ever  thought  it  wortb 
their  while  to  look  at  the  books,  they  would  have  seen  that  they  were  not 
properly  posted.  Again,  it  is  said,  that  he  did  not  attend  all  the  meetings; 
but,  to  that  the  direct  answer  is,  that  the  trustees  did  not  require  him  to  do  so. 
The  case,  therefore,  seems  to  be  confined  to  the  two  sums  which  are  sought  to 
be  recovered  on  the  count  for  money  had  and  received.  FirxL,  as  to  the  sum 
of  375/.,  it  appears  that  Milne  went  to  three  trustees,  and  told  them  that  this  sum 
had  been  paid  into  a  wrong  banking-house ;  upon  which  they  separately  signed 
a  check,  which  allowed  him  to  get  possession  of  it.  This  they  ought  never  to 
have  done,  for,  by  the  act  of  Parliament,  all  checks  are  to  be  signed  at  a  meet- 
ing; and  besides,  even  if  the  money  was  at  a  wrong  banking-house,  no  use 
could  be  made  of  it  in  any  way  but  by  the  trustees,  or  under  their  authority.  1 
will  not  say  that  I  am  surprised  that  they  allowed  themselves  to  be  so  deluded, 
because  we  see  things  of  this  kind  every  day ;  but  then,  how  does  this  afiect 
Mr.  Wilks?  It  is  true,  that  the  money  is  received  by  his  clerk,  but  still  he  is 
only  answerable  for  the  acts  of  his  clerk  within  the  scope  of  his  duty  ;  and  I 
own,  it  strikes  me,  that  the  giving  of  this  check  was  a  misplaced  confidence  by 
the  trustees,  and  no  fault  of  Mr.  Wilks. 

His  Lordship  then,  with  respect  to  the  sum  of  350/.,  received  by  Milne  froin 
Mr.  Sinnott,  lef>  it  to  the  Jury  to  say,  *  whet  her  the  defendant  had  rt«7i 
reason  to  suppose  that  money  would  be  paid  to  Milne  at  the  board-room,  ^ 
directing  them,  if  they  thought  he  had,  to  find  a  verdict  for  the  plaintifis  for 
that  sum. 

Verdict  for  the  plaintiflTs. — ^Damages  350/. 

Campbell,  F,  Pollock,  and  Parke,  for  the  plaintiffs. 

Sir  /.  ScarleU,  Oumey,  Brougham,  and  ChiUy,  for  the  defendant. 

[Attornies — Simson,  and  Wilks,  Senr.] 


Iw  the  ensuing  Term,  Sir  J,  ScarleU  moved  for  leave  to  enter  n  nonsuit  on 
Me  Doint  reserved ;  and  contended,  that  the  action  for  money  had  and 
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was  founded  on  a  contract ;  and  that  neither  the  present  trustees,  nor  the  present 
treasurers  for  them,  could  maintain  an  action  founded  on  a  contract  madb  with 
their  predecessors ;  and  he  cited  the  cases  of  Smithy  assignee  o^  Blake ^  v.  God' 
daTd(a)\  Jefery  v.  MucTaggart{b), 

Batlbt,  J.  In  whose  names  do  you  say  that  the  action  should  have  been 
brought  ? 

Sir  /.  ScarkU,  In  the  names  of  the  persons  who  were  either  the  treasurers 
or  the  trustees  at  the  time  when  the  money  was  received. 

Lord  Tentsrden,  C.  J.  The  objection  that  the  treasurers  cannot  sue  for 
moDey  due  before  their  time,  and  before  the  time  when  the  present  trustees  came 
into  office,  involves  a  question  of  very  grave  and  extensive  importance,  as  the 
trustees  acting  under  a  great  number  of  acts  of  Parliament  would  be  materially 
affected  by  a  decision  against  the  pn^sent  plaintiffs  on  that  ground.  However,  I 
*3721  ^^^°^  ^^^^  ^^^  eflect  of  this  statute,  which  authorizes  the  ^treasurers  for 
-*  the  time  being  to  sue,  is  to  give  them  power  to  sue  in  all  cases  for  by* 
gone  sums  received  to  the  use  of  tlie  trustees,  though  before  their  time ;  and  if  we 
were  to  hold  otherwise,  many  sums  due  to  these  trusts  could  never  be  recovered 
at  all.  These  trustees  are  trustees  for  the  parish,  and  the  treasurers,  though 
appointed  by  the  trustees,  are  really  the  representatives  of  tlie  parish. 

Batlby  and  Littledalb,  Js.,  concurred. 

Sir  /.  Scarlett  then  applied  for  a  new  trial,  on  the  ground,  that  Sinnott  was 
Dot  a  competent  witness ;  and  that  the  sum  of  350/.  was  not  paid  by  Sinnott  to 
Milne  under  such  circumstances  as  to  make  the  defendant  liable. 

The  Court,  on  these  grounds,  granted  a  rule  nisi  for  a  new  trial. 

(a)  3  B.  &  P.  465.  (6)  6  M.  &  S.  126. 


PASCALL  V.  HORSLEY  and  another.     Oct.  25. 

IfoM  of  two  defendants  plead  a  plea  of  bankruptcy  jmis  darrein  emUimtiance,  the  plaintiff  can* 
not,  at  Nisi  Prius,  confess  this  plea  to  be  true,  and  go  on  with  the  case  aa  to  the  other 
defendant. 

As  soon  as  this  case  was  called  on,  Wtghtman^  for  the  defendants,  put  in  a 
special  plea  of  the  bankruptcy  of  one  of  the  defendants,  puis  darrein  contin* 
nance, 

Campbell^  for  the  plaintifT.  I  wish  to  confess  the  plea,  and  to  try  the  case 
&8  to  the  other  defendant. 

Lord  Tentbrden,  C.  J.  That  cannot  be  done  at  Nisi  Prius,  I  cannot 
^1  with  a  plea  puis  darrein  continuance,  I  must  receive  the  plea,  and  cause 
it  to  be  annexed  to  the  record ;  but  I  cannot  receive  a  replication,  or  even  a 
confession  of  it.     You  must  reply  in  the  Court  above. 

Campbell,  for  the  plnintiff. 

Wightman,  for  the  defendant. 

[Attornies — Oshddeston  ^  M,,  and  Davis  ^  Cb.,  Borradaiie  ^  Co.] 
See  the  case  ofMyen  v.  Taylor,  anie.  Vol.  2,  p.  306,  and  1  Arch.  Pr.  199. 
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•ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER 

TRINITY  TERM,  1828. 

BEFORE  LORD  TENTERDEN,  C.  J. 


REX  V.  HUGHES  et  al.     Oct.  27. 

Bail  to  the  SherilThave  no  right  to  take  their  principal  into  custody,  nor  have  bail  in  the  Pikoe 

Court.    With  reapect  to  bail  above,  it  is  other  wiae. 

Indictment  lor  a  riot,  and  for  assaulting  a  person  named  Lewis. 

The  defence  set  up  was,  that  two  of  the  defendants  were  the  bail  of  Lewis,  in 
an  action  in  the  Palace  Court,  and  that  fearing  that  he  would  run  away,  they 
wished  to  take  hiro  into  custody  and  secure  hum. 

Iiord  TsNTBRDEN,  C.  J.  I  am  clearly  of  opinion,  that  bail  to  the  Sherif 
cannot  take  their  principal  as  bail  above  may ;  and  I  consider  the  bail  in  the 
Palace  Court  to  be  in  the  same  situation  as  hail  to  the  SberiC 

Verdict-*GuiU]r. 

Brodrickf  for  the  prosecution. 

DenmaUf  C.  8.,  and  Busby^  for  the  defendants, 

[Attornies — Horncastlej  and  Wtilis.'] 

The  caaaa  on  the  aabject  of  bail  rendering  their  principal,  and  alao  reanecting  their  taking 
him  into  custody  for  that  purpoae,  will  be  found  collected  and  referred  to  in  1  Arch.  Pr. 
311-315. 


MORTIN  V.  SHOPPE.     Oa.  27. 

Riding  after  a  peraon  and  obliging  him  to  run  away  into  a  garden  to  avoid  being  beaten,  is  n 

aaaault. 

Assault. — Plea — Greneral  issue.  The  plaintiff  was  walking  along  a  foot- 
path by  the  road  side  at  Hillingdon,  and  the  defendant,  who  was  oo  horse- 
back, rode  aAer  him  at  a  quick  pace.  The  plaintiff  ran  away,  and  *got  »^^ 
into  his  own  garden ;  when  the  defendant  rode  up  to  the  garden-gate  *- 
(the  plaintiff  then  being  in  the  garden  about  three  yards  from  him),  and  shaking 
his  whip,  said,  "  Come  out,  and  I  will  lick  you  before  your  own  servants." 

Denman,  C.  S.,  objected,  that  this  did  not  amount  to  an  assault. 

Lord  Tentbrdbn,  C.  J.  If  the  defendant  rode  af\er  the  plaintiflT,  so  as  to 
compel  him  to  run  into  his  garden  for  shelter,  to  avoid  being  beaten,  that  if  in 
law  an  assault. 

Verdict  for  the  plaintiff.— Damages  40f. 

Brougham^  and  Cbmyn,  for  the  plaintiff. 

Denman,  C.  S.,  and  LaWj  for  the  defendant, 

[Attornies — Pook  ^  Cb.,  and  Carter  ^  Cb.] 
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SHERRINGTON  v.  JERMYN.     Oct.  28. 


One  hiring  made  and  signed  a  promissory  note,  handed  it  to  a  third  person,  the  payee  being 
present ;  but  before  it  was  ffiven  to  the  payee  it  wss  altered,  by  the  consent  of  all  parties : 
Held,  that  this  giving  it  to  Die  third  penwn  was  not  an  iseuing  of  it,  and  that  it  did  not  require 
a  new  stamp. 

AssuxPsiT  against  the  defendant  as  the  maker  of  a  promissory  note,  payable 
to  the  plaintiff,  or  order,  one  month  aAer  date.  It  appeared,  from  the  evidence 
of  Mr.  Freeman,  that  he  was  present,  with  the  plaintiff  and  the  defendant,  when 
the  note  was  made.  That  the  body  of  the  note  was  written  by  the  plaintiff,  and 
signed  by  the  defendant,  and  that,  afler  signing  it,  the  defendant  handed  it  to  the 
witness  to  attest,  and  to  give  it  to  the  plaintiflT;  and  that  when  it  was  so  handed 
to  Freeman,  the  note  ran  thus : 

"  I  promise  to  pay  to  Mr.  S.  Sherrington,  or  order,  on  demand,  the  sum  of 
Two  Hundred  Pounds,  with  interest.** 

But  afler  it  was  so  put  into  the  hands  of  Freeman,  and  before  it  was  given  to 
the  plaintiff^  it  was,  with  the  consent  of  all  parties,  altered  to  its  present  form, 
which  was  this : 

««..^  *  '*  One  month  afler  date,  I  promise  to  pay  to  Mr.  S.  Sherrington,  or 
^^J  order.  Two  Hundred  Pounds." 

The  words  **on  demand"  being  struck  out  with  a  p^n,  and  *^one  month  aAer 
date"  substituted,  and  the  words  '*  with  interest"  being  altogether  erased. 

F,  PoUocky  for  the  defendant,  submitted,  that  the  note  having  been  handed 
over  to  Freeman  in  the  manner  stated,  af\er  it  had  been  signed  and.  perfected  by 
the  defendant,  it  was  to  be  considered  as  issued  from  that  time,  and  that  conse> 
quently  it  was  void  under  the  stamp  laws. 

Lord  Tetttbkden,  C.  J.  I  am  of  opinion,  that,  as  it  was  all  one  transaction, 
it  could  not  be  considered  as  issued  at  the  time  of  the  alteration. 

Verdict  for  the  plaintiff. 

Campbell  and  Gunnings  for  the  plaintiff*. 

F.  FoUock  and  Ashmore^  (or  the  defendants. 

[Attornies— jSeor^,  and  Baker,] 

^  See  the  cases  of  Bi$hop  v.  Ciamhre,  mnie,  p.  $5 ;  Sentamee  v.  P09U,  tttUe,  p.  1,  and  the  aatho* 
rities  there  cited. 

In  the  case  of  Walton  ▼.  Hatting*,  4  Camp.  223,  it  was  held,  that  if  a  bill  of  exchange  is 
ielivered  by  the  drawer  to  the  payee,  and  the  date  is  altered  by  an  agreement  between  the 
piyee  and  drawee  l>efore  acceptance,  the  bill  is  made  void.  However,  in  the  case  of  Dswfics 
v.JiiAarda&n,  5  B.  &  A.  674,  it  was  held,  that  an  accommodation  bill  having  been  altered, 
with  the  consent  of  the  acceptor,  before  it  came  into  the  hands  of  a  bond  fide  holder  for  value, 
vu  ^ood  as  asainst  the  acceptor,  though  altered  without  the  consent  of  the  drawer  and  the 
first  indorser,  because  an  accommodation  bill  is  not  issued  till  it  is  in  the  hands  of  some  perapQ 
▼ho  is  entitled  to  treat  it  as  a  security  available  in  law. 


•876]  •KENNEDY  v.  GAD.     Oct.  29. 

The  Lord  Chief  Justice  will  not  try  an  action  for  money  had  and  received,  to  recover  back  • 
depoait  pud  to  abide  the  event  of  a  wrestling  match,  which  did  not  take  place. 

Money  had  and  received.     Plea — Greneral  issue. 

This  case  was  undefended. 

Hutchinson^  for  the  piaintiC  opened,  that  a  wrestling  match  was  to  haTO 

Vol.  XIV.— 78  8F* 
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laxen  place  at  Brighton  ;  and  that  the  plaintiflT  deposited  24/.  in  the  hands  of 
the  defendant,  to  abide  the  event  of  the  match.  The  match  did  not  take  place; 
and  the  defendant  being  called  upon  to  return  the  money,  he  paid  back  10/.,  bat 
refused  to  pay  the  remaining  8/. ;  to  recover  which  this  action  was  brought. 

Lord  Tenterdbic,  C.  J.  This  is  an  action  tor  a  sum  of  money  departed  as 
a  het  on  a  wrestling  match,  which  is  an  action  I  ought  not  to  try ;  and  i  shall 
discharge  the  Jury  from  giving  any  verdict. 

Jury  discharged. 

Hutchinson^  for  the  plaintiff. 

[Attornies — J/tftis,  and  Humphreifs.'] 
See  the  cose  ofJSgertan  v.  Fmneman,  ante.  Vol.  1,  p.  613. 


BANN  V.  DALZELL,  Esq.     Oct.  29. 

In  an  actton  on  an  Irish  judgment,  the  quettion,  whether  anv  and  what  intereet  is  reooveribie, 
is  a  question  for  the  Jury,  under  all  ihe  circumstances  of  the  case.    And  in  deciding  thii 

auestk>n  they  will  have  to  consider  whether  the  plaintifl*  has  taken  proper  steps  to  find  hit 
ebtor  and  iollow  up  his  judgment  by  an  execution,  or  whether  he  has  been  guilty  of  loeicf. 

Debt  on  an  Irish  judgment,  obtained  by  the  plaintiff,  and  one  Bond,  his  part- 
ner (whom  the  plaintiff  survived),  for  the  sum  of  81/.  The  defendant  paid  SlL 
into  Court ;  *and  the  only  question  was,  whether  or  not  the  plaintiff  was  r%^n 
entitled  to  interest  on  the  judgment  debt,  it  being  admitted  that  the  origi*  '- 
nal  debt,  for  which  the  judgment  was  obtained,  would  not  have  carried  interest. 
The  judgment  was  recoveiied  in  the  Court  of  Exchequer  in  Ireland  in  1817. 

JP.  PoUocky  for  the  plaintiff,  contended,  that  if  he  could  show  that  the  plaintif 
had  used  due  diligence,  after  obtaining  the  judgment,  in  order  to  find  the 
defendant,  and  render  his  judgment  available,  he  was  entitled  to  such  interest 
as  the  Jury  should  deem  reasonable,  leaving  it  to  them  to  say  what  amount  of 
interest  they  would  award  him.  It  was  very  hard,  in  a  case  where  every 
means  had  been  taken  to  make  this  judgment  available,  that  the  plaintiff  should 
be  told,  ten  years  after  it  was  obtained,  that  he  was  to  receive  only  the  aroouxit 
of  the  sum  recovered  by  his  jud>;ment.  '•^ 

Evidence  was  then  given,  with  a  view  of  showing  that  the  plaintiff  had  used 
due  diligence  to  put  his  judgm'^nt  in  execution,  he  having,  shortly  ader  judg* 
ment  was  signed,  issued  a  writ  into  Yorkshire  upon  it,  aAer  he  had  made 
inquiries  for  the  defendant  in  town. 

JR.  V,  Ricfiards^  for  the  defendant,  submitted,  that  no  interest  could  by  law 
be  recovered  on  an  Irish  judgment;  and  that  at  all  events  it  could  not  where 
the  original  demand  wns  not  of  a  nature  to  carry  interest ;  and  he  cited  the  case 
of  Atkinson  v.  Lord  Brat/brooke  (a). 

Lord  Tenterden,  C.  J.  I  think  that  the  question  should  be  Icfl  to  the  Jury 
under  all  the  circumstances  of  the  case. 

^Witnesses  were  then  called,  to  show  that  the  defendant  had  been  r*^^ 
generally  resident  in  Baker  Street,  London,  since  the  year  1817;  thai  *- 
he  wa^  oflen  seen,  and  went  openly  abroad,  passing  the   very  shop  of  the 
plaintiff;  and  that  his  name  was  to  be  found  in  the  Court  Guide,  as  resident  in 
Baker  Street. 

Lord  TsNTERDEN,  C.  J.  (in  summing  up.)   Actions  of  debt  on  judgments  ais 

(a)  4  Camp.  380. 
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oj  00  means  favoured  by  the  Courts ;  and  it  is  the  dutj  of  a  person  who  vpcovers 
a  judgment  in  a  Court  of  law,  to  issue  execution  in  the  manner  the  law  has 
provided,  and  not  to  bring  an  action  upon  it.  The  question  for  your  conside- 
ration is,  not  whether  the  defendant  ought  to  have  paid  the  money  (for  it  is  the 
duty  of  all  men  to  pay  their  just  debts),  but  whether  the  plaintifi*  had  taken  due 
means  to  discover  the  defendant,  in  order  to  enforce  payment  by  means  of  an 
execution  founded  on  his  judgment  ?  It  is  the  duty  of  the  creditor  to  use  proper 
diligence  to  discover  his  debtor.  On  the  one  hand,  the  plaintiff  has  called 
witnesses,  with  a  view  of  showing  that  he  has  used  all  due  and  reasonable 
means  in  endeavouring  to  find  the  defendant;  and  on  the  other,  the  defendant 
has  adduced  proof  to  convince  you  that  he  might  have  been  found,  had  inquiries 
been  directed  to  the  proper  quarter.  You  will  therefore  say,  aAer  hearing  this 
conflicting  testimony,  whether  the  plaintiff  has  taken  proper  steps  to  find  the 
defendant.  If  you  think  that  he  has,  you  will  give  him  a  verdict,  with  such 
mterest  on  the  judgment  as  you  think  reasonable;  but  if  you  think  he  has  not, 
and  that  he  has  lost  the  benefit  of  his  judgment  by  his  own  laches^  then  you 
will  find  for  the  defendant,  as  the  amount  of  the  judgment  has  been  paid  into 
Court. 

Verdict  for  the  plaintiflT. — Damages  82/.  being  5/.  per  cent. 
fur  eight  years. 
*8791       *'^*  PoUjoch^  and  PlaU^  for  the  plaintiflT. 
-'       jR.  F.  Richards^  for  the  defendant. 

[Attornies— 0.  5.  Ford^  and  Vizard  ^  B.'\ 

In  the  case  of  Bnim§tU  v.  Skatkerdf  2  T.  R.  78,  which  waa  an  action  on  a  judgment  of  the 
Court  of  Common  Pleaa,  which  nad  been  affirmed  on  writ  of  error ;  BulUr,  J.,  aajrs:  **  It  is  a 
qneation  for  a  Jury  to  say,  whether  or  not  they  will  giTe  interest  on  the  judgment  in  the  name 
of  damages,  for  interest  may  be  recovered  in  an  action  on  the  judgment,  if  it  oe  not  the  practice 
of  the  Court  to  allow  interest  in  the  costs."  However,  in  the  case  of  AtkmsoH  v.  Lord  Bray' 
hvokt,  4  Canip.  380,  Lord  Rlenhonmgk  held,  that  no  interest  oould  be  allowed  in  an  action  on 
a  jodgmeot  ottbe  Supreme  Court  of  Jamaica.  See  the  case  of  Amott  v.  Sed/em,  ante,  Vol. 
«,p.58. 


BIRCH  V.  JERVIS.     Oct.  29. 

A  bill  given  to  a  creditor  to  induce  him  to  eytn  a  bankrupt'a  certificate  is  void,  in  whosever 
handa  it  may  be,  and  whatever  the  consideration  eiven  by  the  holdpr ;  but  a  bill  given  to  a 
creditor  to  keep  him  from  taking  ttepe  to  oppose  the  certincate,  would  l>e  good  in  the  handa 
of  a  holder  for  value  without  notice. 

AssimpsiT  by  the  plaintiflT  as  indorsee  of  a  bill  of  exchange,  for  85/.,  drawn 
by  John  Jervis  on  the  defendant,  Thomas  Jervis,  and  indorsed  by  the  former. 

On  the  cross-examination  of  the  plaintiff's  witness,  it  appeared  that  this  bill 
was  originally  drawn  for  the  purpose  of  being  paid  to  a  creditor  of  the  defendant 
named  Ross,  to  induce  him  not  to  oppose  the  allowance  of  the  certificate  of  the 
defendant,  who  had  sometime  before  become  bankrupt;  however,  it  was  stated 
by  Ross,  thnt  he  gave  this  bill  to  the  plaintiflT  in  payment  of  a  debt  due  from  him 
to  the  plaintiflT. 

The  defence  was,  that  this  bill  was  paid  to  Ross,  to  induce  him  to  sign  Jervis's 
certificate,  and  evidence  was  given  of  that  fact;  and  it  was  also  contended,  that 
the  plaintiflT  had  given  no  consideration  for  the  bill  when  he  received  it  from 
Ross. 

•SSOl       ^^  TEicrBWDEN,  C.  J.     A  hill  given  to  a  creditor  to  *induce  him 
J  to  sign  the  certificate' of  a  bankrupt,  is  void,  in  whosever  hands  it  vkkj 
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be,  and  whatever  the  consideration  given  by  the  holder ;  but  if  this  bill  was  gives 
to  Rosa  not  to  induce  him  to  sign  the  certificate,  but  merely  to  keep  him  from 
taking  any  steps  to  oppose  the  defendant's  getting  his  certificate,  then  it  would 
be  good  in  the  hands  of  the  pUintiff,  if  he  is  a  holder  for  value  without  notioe. 

Verdict  for  the  defendant. 

Denmafty  C.  S.,  and  Moody^  for  the  plaintiff. 

Gurney^  for  the  defendant. 

[Attornies — John  HiU^  and  /.  M.  Dodds,] 

By  the  statute  6  Geo.  4,  c.  16,  b.  125,  it  is  enacted,  That  any  contract  or  seearity  maie  or 
given  by  any  bankrupt  or  other  person  unto  or  in  trust  for  any  creditor,  or  for  eecuriog  ihi 
payment  of  any  money  due  by  such  bankrupt  at  his  bankropicy,  aa  a  eonaideratioB  or  vilb 
mtent  to  persuade  such  creditor  to  consent  to  or  sign  such  certificate,  shall  be  void,  ami  tb 
money  thereby  secured  or  agreed  to  be  paid  shall  irat  be  recoverable,  and  the  party  sued  n 
such  contract  or  securitv  may  plead  the  general  issue,  and  give  this  act  and  the  special  mitta 
in  evidence.     [See  Arch.  B.  L.  901.] 


ROBERTS  V.  Lady  GRESLEY.     Oct.  30. 

If  the  attorney  of  a  creditor  write  to  A.  asking  payment  of  a  debt  due  from  B.,  and  A  anm 
the  letter  and  pay  2001.  of  the  debt ;  and  afterwards  the  attorney  again  write  to  A.,  uking 
payment  of  the  residue  of  the  debt,  and  A.  send  a  letter  piDmiaing  payment,  this  bit  ktter 
IS  evidence  in  an  action  against  B. 

Goods  sold.  Plea — Greneral  issue.  The  plaintiff  relied  on  a  promise  of 
payment  by  Mr.  King,  and  the  whole  question  was,  whether  there  was  sufficient 
proof  that  Mr.  King  was  the  agent  of  the  defendant  at  the  time  of  this  promise. 
It  appeared  that  two  letters  were  sent  to  the  defendant,  asking  payment,  to  which 
no  answers  were  ^returned;  and  that  afterwards  the  plaintiff's  attorney  r^^i 
wrote  to  Mr.  King  for  payment,  who  answered  the  letter,  and  paid  200/.,  ^ 
part  of  the  demand ;  and  it  further  appeared,  that  the  plaintiff's  attorney  8orae> 
time  after  this  wrote  again  to  Mr.  King,  to  ask  for  payment  of  163/.,  the  residue 
of  the  debt,  to  which  Mr.  King  replied  hy  the  letter  promising  payment. 

J.  WiliiarfiSy  and  Hutchinson^  for  the  defendant,  objected,  that  there  was 
not  sufficient  proof  that  Mr.  King  was  the  defendant's  agent  at  the  time  of  the 
promise  to  pay. 

Lord  TsNTERDEif ,  C.  J.  It  is  clearly  shown  that  he  was  her  agent  at  oae 
time  ;  and  I  think  there  is  evidence  to  go  to  the  Jury  that  he  continued  so. 

Verdict  for  the  plaintiff. 

Sir  J*.  Scarlett^  and  Comyn^  for  the  plaintiff. 

«r.  WUliamSy  and  HtUchinson^  for  the  defendant. 

[Attomies — Rye^  and  KingA 
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EaRRATT  v.  BURGHART.     Oct.  80. 

If  a  lad  goes  on  liking  with  a  view  to  bit  being  bound  an  apprentice,  his  intended  master  cannot 
charge  for  his  board  and  lodging  for  the  first  month,  nor  perhaps  for  so  long  time  as  he  con- 
ducts himself  propHsrly.  But  if  he  stays  for  many  months,  behaving  ill  after  complaints  to 
hia  iaiher  of  hia  misconduct,  it  will  be  for  the  Jury  to  say  whether  there  waa  any  contract, 
either  express  or  implied,  that  hia  fother  should  pay  for  hia  board  and  lodging. 

A8S0MFBrr  for  board  and  lodging  furnished  to  the  defendant's  son.  The 
plaintiff  was  a  saddler  and  belt-maker,  and  sought  to  recover  the  sum  of  22/. 
l(l«.  for  the  board  and  lodging  of  the  defendant's  son,  at  the  rate  of  10^.^7^ 
week.  In  the  month  of  December,  1826,  the  son  of  the  defendant  went  to  the 
houge  of  the  plaintifi*,  on  liking,  with  a  view  to  his  being  bound  as  an  appren* 
tice.  He  behaved  well  for  between  three  and  four  months,  and  after  that  time 
he  became  negligent,  and  the  plaintiff  complained  to  his  father.  His  conduct 
became  worse,  and  at  the  end  of  upwards  of  nine  months,  the  plaintiff,  in 
*S82 1  *<^o"^<luence  of  some  act  of  misconduct,  was  obliged  to  dismiss  him  from 
<•  his  house.  AAer  this,  a  person  called  on  the  defendant  twice,  to  ask  pay- 
ment for  the  board  and  lodging ;  when  the  defendant  said  that  he  would  call  on 
the  plaintiff. 

Brodrick^  for  the  defendant,  contended,  that  as  the  lad  went  on  liking,  with 
a  view  to  his  being  taken  as  an  apprentice,  the  plaintiff  was  not  entitled  to 
recover  for  his  board  and  lodging;  and  he  relied  on  the  case  of  WeUs  v. 
WUkinsla). 

Lord  TszTTERDBN,  C.  J.  ^in  summing  up.)  If  a  boy  goes  to  a  tradesman's 
house  upon  liking,  with  a  view  to  his  being  bound  as  an  apprentice,  I  should 
have  thought,  that  if  he  had  stayed  for  a  month,  or  any  other  short  time,  the 
intended  master  could  not  recover  for  his  board  and  lodging ;  but  here,  it  is 
proved  that  the  defendant's  son  stayed  for  more  than  nine  months ;  that  after 
three  months  he  became  so  negligent,  that  his  master  complained  of  him  ;  and 
that,  on  his  becoming  worse,  he  was  forced  to  dismiss  him  from  his  house.  A 
demand  is  made  for  payment  for  his  board  and  lodging ;  and,  in  answer  to  this, 
the  defendant  says,  he  will  call  on  the  plaintiff.  I  do  not  think  that  his  saying 
that  he  will  call  on  the  plaintiff  is  to  be  taken  as  a  distinct  acknowledgment  of 
a  liability  to  pay  ;  however,  it  is  still  not  a  denial  that  any  thing  is  due.  The 
present  case  materially  differs  from  the  case  cited.  There  the  master  sent  the 
lad  away  without  any  reason,  and  the  father  desired  him  to  take  the  lad  back, 
and  even  offered  him  for  that  purpose ;  here,  on  the  contrary,  the  defendant's 
son  was  dismissed  for  misconduct.  The  question  I  shall  leave  to  you  is  this, 
Whether  there  was  any  contract  express  or  implied  to  pay  for  the  board  and 
lodging  of  this  lad,  for  any  and  what  portion  of  the  time  he  was  in  the  house  of 
*38S1  ^^  pl&intifT.  The  first  month  I  think  you  *must  take  off,  because  that 
-l  is  the  ordinary  time  for  lads  to  go  on  liking ;  and  perhaps  you  may  take 
off  for  the  three  months  that  he  behaved  well ;  and  if  you  think  that  you  can 
reasonably  say  that  there  was  no  contract,  either  express  or  implied,  to  pay  for 
any  part  of  the  board  and  lodging,  then  you  will  find  for  the  defendant ;  how- 
ever, if  you  are  satisfied  that  there  was  any  such  contract,  you  will  say  how 
much  the  plaintiff  is  reasonably  entitled  to. 

Verdict  for  the  plaintiff. — Damages  8/. 

Gumey^  and  C^kwn^  for  the  plaintiff. 

Brodrickf  for  the  defendant. 

[Attomies— i>oe2s,  and  A.  King,'] 

(a)  Ante,  Vol.  2,  p.  231. 
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PATTISON  V.  JONES,  Esq.     Nov.  I. 

U  a  muter  in  giTing  Hie  character  of  a  serrant'in  a  letter  state  certain  facta,  the  maater,  in  tbt 
defence  of  an  actkjn  bron(rht  hy  the  servant  lor  libel,  is  not  bound  to  prove  the  troth  of  every 
fact  he  atated :  \t  i»  rnough,  that  he  give  such  evidence  as  convinces  the  Jury  that  he  wioie 
what  he  did  with  an  honeat  belief  of  ita  truih.  iSemUe— that  a  character  of  a  aervant,  if 
given  boHdJide,  ia  a  privileged  communication,  although  it  had  not  been  applied  for. 

LiBBL.  Plea — General  issue.  The  libels  in  question  were  two  letters  writ- 
ten  by  the  defendant  Mr.  Jones  to  Mr.  Mornay. 

The  plaintifT  had  been  butler  to  Mr.  Jones,  and  had  lefl  his  service ;  after 
that,  he  went  to  serve  as  butler  with  Mr.  Mornay,  who  took  him  without  a 
character;  but  the  defendant,  on  the  25th  of  April,  1826,  wrote  the  fbllowinf 
letter  to  Mr.  Mornay  :^- 

'<  Sir, — Having  been  informed  that  you  had  an  intention  of  taking  my  butler 
into  your  service,  I  feel  it  incumbent  upon  me,  as  a  neighbour,  to  inform  yoa 
that  I  have  just  discharged  him  for  misconduct,  and  that  I  cannot  feel  mysdf 
justified  in  recommending  it  to  you  to  engage  him.  I  have  been  rather  surprised 
that  you  have  not  applied  to  me  (or  his  character,  but  I  shall  not  think  any 
more  about  it.     I  am,  &c., 

Wm.  Jonbs." 

*(This  was  one  of  the  libels  complained  of.)  Upon  receiving  this  r^og^ 
letter,  Mr.  Mornay  wrote  a  letter  to  the  defendant,  stating,  that  it  was  '- 
necessary  that  Mr.  Jones  should  state  the  particulars  of  the  plaintifTs  miscoo* 
duct,  and  asking  whether  he  was  sober  and  honest.  The  letter  then  contioued, 
'*  I  beg  to  set  your  mind  perfectly  at  ease  as  to  any  information  he  might  afford 
me  relating  to  what  passed  between  the  sale  and  delivery  of  possession  of  >bis 
estate,  as  I  am  fully  apprised  of  all  the  particulars." 

To  this  letter  the  defendant,  on  the  26th  of  April,  wrote  an  answer  (the 
second  libel),  in  the  following  terms : — 


"  Sir, — I  have  no  hesitation  in  informing  you,  that  I  discharged  my  butler,  not 
only  on  account  of  drunkenness  and  absence  from  duty  in  my  house,  but  on  account 
of  my  having  great  reason  to  believe  that  he  had  made  free  with  a  great  deal  of 
my  wines,  &c.,  in  which  I  found  a  very  great  deficiency  upon  an  exatnination 
with  the  cellar*mnn  who  packed  it  up  to  be  brought  down  to  Putney,  who  took 
a  regular  account  of  it,  which  I  have  got.  Pattison  had  the  audacity  to  open 
all  those  packages,  without  any  authority  from  me,  and  he  acknowledged  that 
fact  yesterday  before  witnesses,  when  he  was  so  conscious  of  his  miscondoct, 
that  he  said  he  would  not  take  any  situation  in  the  neighbourhood  of  Putney. 
Under  these  circumstances,  I  thought  it  right  and  neighbourly  to  put  you  upon 
your  guard  against  him. 

*'  As  to  any  information  he  can  give  about  the  furniture,  as  insinuated  in  your 
letter,  I  can  set  him  and  every  body  else  at  defiance.  I  intended  to  have 
furnished  you  with  more  information,  not  only  about  him,  but  about  another 
person,  but  as  you  have  not  treated  the  information  I  have  already  given  you 
in  the  way  I  took  it  for  granted  you  would  have  done,  I  shall  decline  doing  so, 
being  satisfied  that  you  will  in  time  be  convinced  of  the  rectitude  of  my  coo- 
duct.  AAer  what  I  told  Pattison  about  the  wine  yesterday,  I  do  not  think  that 
he  will  like  to  live  in  the  ^neighbourhood  of  Putney,  but  I  have  no  ob-  r%285 
jection  to  your  taking  him  into  your  service,  if  you  think  that  you  can  *- 
do  so  with  propriety.     I  am,  &c., 

Wm.  Jomw.** 

Sir  J*.  Scarlett.    There  is  no  evidence  of  malice.    That  is  a  necessary  piou! 
on  the  part  of  the  plaintiff  in  cases  of  servant*s  character. 
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DennusHj  C.  S.,  ctmtrd.  There  is  no  case  that  goes  to  protect  an  unasked 
communication  by  a  former  master,  which  tlie  first  of  these  letters  clearly  is ; 
and  tiirther,  the  malice  may  be  inferred  from  the  letters  themselves. 

Lord  Tbmterdbn,  C.  J.     I  will  not  stop  the  case  on  this  objection. 

To  show  the  bona  fides  of  the  communication,  evidence  was  given,  that  the 
plaintiff  was  oflen  muddled,  though  not  drunk;  and  that,  on  the  removal  of  d 
large  quantity  of  wine,  several  dozens  were  missing.  But  there  was  no  evidence 
to  show  that  they  must  have  been  taken  by  the  plaintiff. 

Lord  Tbntbkdrn,  C.  J.  (in  summing  up.)  In  ordinary  cases  of  libel,  malice 
is  implied ;  but  in  cases  of  letters  giving  the  character  of  servants,  where  that 
character  is  applied  for,  there  is  a  burden  of  proof  on  the  plaintiff  to  show  malice ; 
however,  where,  as  in  this  case,  the  first  letter  was  sent  by  tlie  former  master, 
unasked,  I  am  not  satisfied  that  that  rule  applies.  The  question  is,  whether 
these  communications  were  made  by  the  defendant  honestly  and  fairly,  accord* 
ing  to  the  best  of  his  judgment  and  belief,  or  were  these  letters  written  from  ma- 
licious motives.  In  such  a  case  as  this,  I  am  of  opinion,  that  the  defendant  is 
Dot  bound  strictly  to  prove  every  fact  stated  in  the  letters ;  it  is  enough,  if  there 
*3861  ^  ^"^^  proof  as  convinces  *the  Jury  that  the  defendant  wrote  what  he 
^  did  with  an  honest  belief  of  its  truth. 

Verdict  for  the  plaintiff. — ^Damages  80^ 

Denman^  and  PlaUj  for  the  plaintiff. 

Sir  /.  ScarleU^  Ourney^  and  CoUman^  for  the  defendant. 

[Attornies— IF.  Bowler^  and  Rogers  ^  Son.l 


In  the  ensuing  Term,  Sir  /.  Scarlett  moved  for  a  new  trial  on  the  ground 
that  these  letters  were  privileged  communications,  and  that  there  was  no  sufii- 
cient  proof  that  the  defendant  was  actuated  by  malice. 

Lord  Tbntehdbn,  C.  J.  I  thought  at  the  trial,  that,  as  the  correspondence 
originated  with  Mr.  Jones,  this  case  differed  from  all  those  that  had  preceded  it. 

Sir  /.  Scarlett.  That  applies  only  to  the  first  letter.  The  second  commu- 
nication was  asked  for  by  Mr.  Mornay. 

Batlet,  J.  The  second  letter  would  not  have  been  asked  for,  if  the  first  bad 
Dot  been  sent. 

Lord  Tbntbrdbn,  C.  J.  I  doubted  whether  I  should  have  received  evidence 
for  the  defendant,  as  there  was  no  special  plea ;  however,  I  lefl  it  to  the  Jury  on 
the  questions,  whether  Mr.  Jones  was  actuated  by  malice,  or  whether  he  wished 
merely  to  keep  another  gentleman  from  taking  a  bad  servant;  and  I  confess  I 
flras  a  good  deal  struck  by  the  observation,  that  if  a  person  knew  that  another 
was  going  to  take  a  bad  servant,  he  might  fairly  tell  that  other  what  he  knew 
respecting  such  servant. 

*8871  *Batlbt,  J.  This  case  has  been  put  in  the  fairest  way  for  the  defend- 
•l  ant,  by  considering  this  as  a  privileged  communication.  To  make  it 
a  privileged  communication,  1  do  not  say,  that  it  is  necessary  for  the  defendant  to 
be  set  in  motion  by  an  application  from  the  person  who  is  going  to  take  the  party 
into  his  service,  for  if  the  defendant  knows  that  a  person  is  going  to  take  a 
servant  that  he  ought  not,  he  may  tell  him  so,  and  put  him  upon  asking  ques- 
tions. But  still  the  Jury  must  consider  whether  he  does  this  hontfide^  or  from 
malicious  motives. 

LnTLBDAUi,  J.  If  this  was  a  privileged  communication,  the  defendant  was 
St  liberty  to  go  into  his  whole  case  under  the  general  issue,  and  then  it  became 
a  question  of  bona  fides ^  That  was  purely  a  question  for  the  Jury,  and  upon 
that  question  they  have  decided.  I  think  the  case  is  diflerent  where  a  man 
volunteers  to  send  to  the  intended  nuister,  and  where  he  is  applied  to  for  the 
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character ;  and  if  a  person  docs  Tolunteer,  I  think  the  Jury  may  reasonably 
require  more  evidence  to  convince  them  of  the  bona  fides. 

Rule  refused. 


'   See  the  ctees  of  Blaekbmm  v.  BUddmr^  amte,  p.  146,  md  1  M.  &  P.  33»  and  the  eaees  tkcn 
eited ;  tnd  ■lao  the  caM  of  BpbertBom  t.  Maedtu^U,  ante,  p.  259. 


TOD  et  al.  v.  Earl  of  WINCHELSEA  and  another,    i^.  3. 

A  witness  examined  on  the  trial  of  an  issae  oat  of  Chancery,  died ;  a  new  trial  was  granted, 
and  on  the  new  trial  parol  evidence  was  allowed  to  be  given  of  what  this  witness  bad  drpoied 
on  the  former  trial,  notwithstanding  there  was  the  usasi  order  for  reading  the  depoaitiooi  in 
equity  of  such  witnesses  as  had  died  since  the  first  trial. 

Issue  directed  by  the  Master  of  the  Rolls  to  try  whether  the  will  of  the  Duke 
of  Roxburgh  was  duly  executed.  This  was  a  new  trial  of  the  case  reported 
ante^  Vol.  2,  p.  488. 

Mr.  Tate,  who  was  examined  as  a  witness  at  the  former  *trtal,  to  show  r««QQ 
the  situation  of  ihe  rooms,  was  proved  to  he  dead.  '- 

Sir  /.  Scarlett  wished  to  go  into  proof  of  what  this  witness  had  said  in  hb 
evidence  on  the  former  trial. 

Tindaly  S.  G.  This  is  an  issue  directed  by  the  Master  of  the  Rolls,  and 
there  is  the  usual  order  of  the  Master  of  the  Rolls  for  the  reading  of  the  deposi- 
tions in  the  equity  suit,  of  such  of  the  witnesses  as  have  died  since  the  former 
trial.  I  therefore  submit  that  the  other  side  is  not  at  liberty  to  give  evidence  of 
what  Mr.  Tute  proved  on  the  former  trial,  but  they  must  read  his  depositioo 
taken  in  Chancery. 

Sir  /.  Scarlett^  contrA.  This  cause  must  be  tried  like  every  other.  It  is  the 
same  cause  of  action,  and  between  the  same  parties. 

Lord  Tentbrdkn,  C.  J.     I  think  I  must  receive  the  evidence. 

The  evidence  given  by  Mr.  Tate  on  the  former  trial  was  read  by  Mr.  Oliver, 
the  short-hand*writer,  from  his  notes. 

Lord  Tenterdeic,  C.  J.  (in  summing  up.)  By  the  statute  of  frauds,  29  Car. 
2,  c.  3,  a  will  of  lands  must  be  attested  by  three  witnesses  in  ihe  preaetice  of  the 
testator.  Plowever,  by  the  word  presence,  it  is  not  meant  that  it  should  be  done 
in  the  actual  sight  of  the  testator;  and  it  is  sufficient  that  the  will  should  be 
attested  in  such  a  situation  that  the  testator  might  see  the  witnenes  sign  the 
attestation.  Such  is  the  result  of  the  authorities ;  and  indeed  I  am  not  awue 
that  my  opinion  delivered  at  the  last  trial  has  ever  been  questioned. 

Venlict  for  Ihe  plomtiflt 

*Sir  J.  Scarlett^  Gumey^  Jacobs  and  Jardine^  for  the  plaintifis.  X^^isi 

Tindaly  S.  G.,  Brougham^  and  Stuart^  for  the  defendants.  *- 

[Attomies — E,  S,  JFbiss,  and  Rogers  ^  Home  J] 


If  a  witness,  who  has  been  examined  on  a  fbrmer  action  fatwwii  the  sesM  partim,  and  wkm 
tht  voint  in  itfue  wa$  tki  tamt  as  in  the  second  action,  is  since  dead,  what  he  swore  at  the  fnt 
trial  may  be  proved  by  one  who  heard  him  give  evidence.  1  Phill.  Ev.  274.  Bnt  the  person 
called  to  prove  what  a  deceased  witness  said,  must  undertake  to  repeat  prentefy  Am  Mry  wtfdii, 
and  not  merely  to  swear  to  their  effect.  lb.  For  thn  purpose  of  introducing  an  account  of  what 
a  deceased  witness  swore  on  the  first  trial,  the  JVtn  Friu»  record,  and  the  jmwtea  indorsed  there- 
on, are  good  evidence  to  show  that  the  cauae  wns  brought  on  lor  trial,  or  that  it  was  aetnslly 
tried.    Id.  275.    See  alao  ZW  dem.  LUyd  v.  Pattingkam,  mnte,  Vol.  3,  p.  445. 
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BEFORE  MR.  JUSTICE  PARK  AND  MR.  BARON  YAUGHAN. 


BERKSHIRE  ASSIZES. 
BEFORE  MR.  BARON  YAUGHAN. 


REX  V.  EDMEADS  et  al.    March  4. 

If  game-keepers  atfempt  to  apprehend  a  ^ang  of  night  poachers,  and  one  of  the  game-keepers 
Be  shot  by  one  of  iho  poacnert.  this  will  be  muraer  in  all  iho,  poachers,  unless  it  be  proTod 
ibat  either  of  them  separated  himself  from  the  rest,  so  as  to  show  that  he  did  not  join  in 

the  act. 

Thb  prisonera,  eight  in  number,  were  charged  with  shooting  James  Maooej, 
with  an  intent  to  murder  him. 

It  appeared,  that  at  about  11  o'clock  in  the  night  of  the  6th  of  January,  the 
prisoners,  each  having  a  gun,  were  out  for  the  purpose  of  shooting  pheasants, 
in  a  coppice  belonging  to  Mr.  Crutchley,  at  Sunning-hill ;  and  that  on  James 
Manccy,  and  other  game-keepers  and  servants  of  Mr.  Crutchley,  going  towards 
them  ibr  the  purpose  of  taking  them  into  custody,  the  prisoners  formed  into  two 
lines,  and  pointed  their  guns  at  the  game-keepers,  saying,  that  they  would  shoot 
them ;  when  a  shot  was  fired,  which  wounded  James  Mancey.  Some  of  the 
game-keepers*  party  were  severely  beaten  over  the  head  with  the  gun-barrels ; 
but  no  other  shot  was  fired,  except  that  by  which  Mancey  was  wounded. 
^3911  *Carringtan^  for  the  prisoners.  I  submit,  that  under  the  stat.  57 
^  Geo.  3,  c.  90  (a),  game-keepers  and  other  persons  were  only  permitted 
to  apprehend  night  poachers,  but  not  enjoined  to  do  so ;  because,  if  they  were 
so  enjoined,  every  person,  no  matter  what  his  station,  would  be  liable  to  an 
indictment  if  he  did  not  go  and  apprehend  persons  that  he  saw  poaching,  just 
the  same  as  a  constable,  who,  seeing  a  felony  committed,  should  neglect  to 
apprehend  the  felon.  Now,  if  game- keepers  are  only  permitted  to  apprehend, 
the  killine  them  in  a  resistance  would  only  be  manslaughter ;  because,  it  is  laid 
down  by  Lord  HcUe{b)^  that  to  kill  a  constable  who  is  taking  a  felon,  is  murder; 
because  he  is  not  only  permitted  but  enjoined  to  take  the  felon,  and  is  liable  to 
indictment  if  he  does  not  do  so ;  whereas,  a  private  person  being  only  permitted 
to  arrest  on  suspicion  of  felony,  the  killing  him  is  but  manslaughter.  There  is 
also  another  point,  which  is  this  :  If  the  shooting  of  Mancey  was  not  in  pursu* 
ance  of,  but  was  beside  the  common  unlawful  intent  for  which  these  parties 
assembled,  the  only  person  who  can  be  found  guilty  is  the  one  who  actually 
fired  the  gun.    To  make  the  whole  party  guilty,  the  act  must  be  done  strictly 

(«)  This  statute  is  now  repealed  by  the  statute  9  Geo.  4,  c.  €9.  However,  this  latter  statata 
eontains  a  clause  respecting  the  apprehension  of  ofleodem,  which  is  set  out  in  Cwitt,  Snpp.  p. 
czU. 

(&)  2P.C.  90-93 

Vol.  XIV.— 79  8G  (685) 
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in  prosecution  of  the  puqKise  for  which  the  party  was  assembled.  Now,  their 
common  iiilent  was  only  to  kill  game,  and  it  is  clear  that  there  was  no  coromoQ 
intent  to  shoot  this  maiii  because  only  one  gun  was  fired  instead  of  the  whole 
number. 

Vaughan,  B.  I  am  of  opinion,  that  when  this  act  of  Parliament  empowered 
certain  parties  to  apprehend  persons  who  were  out  at  night  armed  for  the 
destruction  of  game,  it  gave  them  the  same  protection  in  the  execution  of  that 
power,  which  the  law  affords  to  constables  in  the  execution  *oC  their  r^i^^o 
duty.  These  persons  were  in  the  actual  commission  of  t tie  offence;  and  ^ 
this  is  nothing  like  the  case  ptrt,  of  a  private  person  arresting  another  on  sus- 
picion of  felony.  With  respect  to  the  other  point,  that  is  rather  a  question  for 
tlic  Jury ;  but  still,  on  this  evidence^  H  is  quite  clear  what  the  common  purpose 
was.  They  all  draw  up  in  lines,  aud  point  their  guns  at  the  game-keepers,  and 
they  are  all  giving  their  countenance  and  assistance  to  the  one  of  them  who 
actually  fires  the  gun.  If  it  could  be  shown  that  either  of  them  separated  him- 
self from  the  rest,  and  showed  distinctly  that  he  would  have  no  hand  in  what 
they  were  doing,  the  objection  would  have  much  weight  in  it. 

The  Jury  found  three  of  the  prisoners  guilty,  and  acquitted 
the  others. 

Curtoood^  and  Justice^  for  the  prosecution. 

OarringUni^  for  the  prisoners. 

[Attorniea— IF.  Hen$on^  for  the  prosecution ;  Burge$s^ — and  Cdmpigni^D,, 

fi>r  the  respective  pnsoners.] 


A*  the  two  foUowing  cues  rslats  to  the  seme  points  n  the  above,  we  have  thought  it  bert  to 
'ftiaert  them  here. 

WORCESTER.— CbittM  Pakk,  J. 

REX  e.  OAWKINS  et  at.    Martk  U. 

Il  a  gang  of  poachers  attack  a  game-keeper,  and  leave  him  senaeless  on  the  eronnd,  and  one  of 
them  return  and  eteal  hta  money,  Slc.,  that  one  only  can  be  convicted  of  the  robbery,  ait 
not  in  purmanoe  of  any  common  intent. 


The  indictment  charged  the  prisoners,  and  a  person  named  Williams  (who  was  not  in  cos- 
tody),  with  robbing  WiUiam  Tucker. 

It  appeared  that  the  prisoners  were  o«t  poachinff  in  the  night,  in  company  with  WilliaBis; 
and  that  Tucker,  who  was  the  game-keeper  of  Mr.  West,  met  them  as  he  was  goiag  kii 


they  all  beat  the  game-keeper,  and  left  him  Lying  on  the  ground ;  and  that  after  they  bad  goat 
some  little  distance  Williams  returned  snd  robbw  him  (0). 
Pabk,  J. — It  sppears  to  me  chat  Williams  is  alone  gnilty  of  this  robbery.    It  sppean  that 

(a)  To  make  all  gmlty,  **  the  fact  nrasl  appear  to  hnns  been  committed  strictly  in  prosees- 
twn  of  the  purpose  for  which  the  party  was  assembled  ;  and  therefore,  if  divers  penons  be  cs- 
gvoed  in  sn  unlswful  act,  and  one  of  them,  with  malice  prepense  sgainst  one  of  his  compsnianB, 
kins  him,  the  rest  sre  not  concerned  in  the  guilt  of  that  act,  because  it  hath  no  connection  with 
ttio  crime  in  contemplation."  Sb,  where  two  men  were  beating  a  third  in  tile  strset,  snda 
stranger  made  an  observation  on  the  oroelty  of  the  act,  and  one  of  them  stabbed  him,  this  «■ 
not  murder  in  both,  though  both  were  committing  an  unlawful  act ;  beoause  only  one  of  tbea 
mtended  to  do  injury  to  the  person  killed.     1  Curw.  ffawk.  p.  101. 

InPlummer*g  case,  s  smuggler,  in  a  scuffle  with  the  revenue  officers,  shot  one  of  his  comradM 
(npon  B  grudge  of  his  own) :  the  question  waa,  whether  the  whole  gmng  were  guilty  of  mordsr; 
and  It  was  held,  that  a  U  did  not  appear  that  the  gun  mit  diseharged  in  prosecution  of  rAtf  far* 
P^i^for  vthich  the  party  had  oMtembied,  it  was  only  murder  in  him  who  did  it.  Cited  I  Ro»clI, 
a»;  J/MfMift'scase,  1  Leach,  (.  R.  P.  And  ifseveral  are  out  for  the  purpose  of  comntttinf 
a  felony,  and  upon  an  alarm  run  different  ways,  and  one  of  them  maim  a  pursuer  to  awid  being 
1?  o"'iJ°L?*"*"  are  not  to  be  considered  principaU  in  such  act.    Rex  v,  WhiU,  Rua^  &  By. 
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there  wis  no  common  intent  to  vteil  the  keeper's  property.  They  wont  ont  with  •  common 
intent  to  kill  game,  and  perhaps  to  resist  the  keepers;  bat  the  whole  intention  of  stealing  tho 
frefienyis  ooollned  to  WdHsffis  abne.    They  must  be  neqnitted  of  the  robbery. 

V«fdiet— Not  Guiltf  HO- 

Iwilm,  B«4Uf  and  Cmrrmgtmh  i»  tho  pramentioa. 

G^immt  f<fir  the  prisoners. 

[Anoaa^^^Wptti  ^  TMktUy  and  P^fAsr.] 
(«)  They  were  afterwards  convicted  on  an  indictment  fior  night  poaohing. 


*39q  ^GLOUCESTER.— Conm  Vauobar,  B. 

REX  «.  WHITHORNB  et  al.  Af^  10. 

Where  ^ame-keepers  had  seiied  two  persons  who  were  poaching  in  the  night,  and  they  (hw- 
log  surrendered)  called  to  a  third,  who  came  np  and  killed  one  of  the  ganiO-keeperi,  thhl  is 
Bionier  in  ril,  though  tho  two  struck  no  blow,  and  though  the  gune^keepers  had  not 
snneanoed  in  what  capacity  thoy  had  apprehended  tiiom. 

MuEDBB. — ^The  prisoners  Whithome,  Perry,  and  Smith,  were  charged  with  the  murder  df 
Riehvd  Roonce. 

It  appeared  that  the  deceased  and  dihem,  who  were  the  game*keepera  and  aervmits  of  Mr. 
Waller,  found  the  prisoners.  Perry  and  Smith,  out  for  the  purpose  of  catching  haras,  on  the 
night  of  the  26th  ofNovember.  It  also  appeared  that  thev  collaired  Perry  and  Smitb,  and  after 
tome  blows  on  both  sides  those  prisoners  stood  quite  still ;  but  that  soon  after  they  called  to 
the  prisoner  Whithome,  who  came  np,  and,  with  a  stick  shod  with  iron,  beat  the  game-keep- 
ers on  the  head,  rescued  the  other  two  prisoners,  and  killed  the  deceased. 

PkiUpoUt,  for  the  prisoners,  objected,  that  as  the  game>keepera  did  not  announce  to  the 
prisoners  who  they  were,  the  arrest  was  illegal ;  and  further,  that  as  their  duty  was  at  most  to 
apprehend  only,  and  it  was  in  proof  that  thev  beat  the  prisoners,  that  would  reduce  the  ofience 
to  minslaughter ;  and  that  at  any  rate  the  charge  could  not  be  supported  as  against  PerrT  and 
Smith,  becanse,  after  the  blows,  they  submitted  to  be  taken,  and  had  nothing  to  do  with  the 
kilting  of  the  deceased. 

Vauohak,  B.  If  those  two  hsd  acquiesced,  and  had  stayed  perfectly  passive,  that  would  be 
•o;  but  it  is  proved  that  they  called  to  Whithome,  who  came  up  and  killed  this  man.  With 
lefpect  to  the  keepers*  not  announcing  who  they  were,  there  is  no  pretence  for  saying  that  the 
prisonera  did  not  Know  that  perfoetly  well.  And  thev  did  not  make  any  Question  of  their 
amhority.  They  did  not  say,  *'  You  have  no  richt  to  take  us^who  are  you  f"  or  any  thing  of 
that  sort.  I  am  of  opinion  that  this  was  a  legaTapprehensioB,  and,  being  so,  all  the  legal  con- 
Kquenoea  muat  foUow. 

Yerdict— Not  Guilty. 

Juttiee  and  Jlfodesfi,  for  the  prosecution. 

PkiUpaltM,  for  the  prisoners. 

fAttomies— Pfw«i  ^  eis.r«Dd  Tmm,} 


BEFORE  MR.  BARON  VAUGHAiN. 


WILLIES  V.  PARLEY,  Esq.    March  10. 

4.  etttod  ont  a  y^i  4tji./t.  agMinat  the  goods  of  B.,  and  the  Sheriff  eieciired  a  bill  of  «alO  «f 
certain  goods  to  A.  After  this,  B.  remained  in  possessioB  of  the  goods,  and  the  Sheriff  s|pin 
took  them,  under  another  ezeoution  against  B. :  Held,  that  in  an  action  brought  by  A.  against 
the  Sheriff  finr  taking  these  goods,  the  declarations  of  B.  were  evidence  for  the  defendant,  to 
show  that  A.*s  execution  was  merely  colourable. 

Tsovn.— It  was  proved,  that  on  the  Idth  of  July,  1827,  the  plaintiff,  Ed- 
ward Willies,  sued  out  a  writ  otjieri  facias  against  the  goods  of  John  Willies ,- 
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and  that  the  defendant,  as  SherifT  of  Worcestershire,  on  the  16th  of  July,  exe- 
cuted a  hill  of  sale  of  those  goods,  which  were  the  goods  in  question,  to  the 
plaintiff;  and  that  on  the  9th  of  September,  in  the  same  year,  the  defendant  as 
Sheriff  seized  these  same  goods  under  another  execution  against  John  Willies  at 
the  suit  of  Messrs.  Homfray  &  Co. 

The  defence  intended  to  be  set  up  was,  that  John  Willies  remained  io  pos- 
session, and  that  the  plaintifTs  execution  was  merely  colourable,  and  therefore 
that  the  goods,  up  to  the  time  of  the  second  execution,  really  belonged  to  John 
Willies.  To  show  this,  the  defendant's  counsel  wishM  to  ask  the  Sherifi^s 
officei,  in  cross-examination,  what  John  Willies  said  when  Messrs.  HomfrayV 
execution  went  in. 

Curtooodf  for  the  plaintiff,  objected,  that  what  John  Willies  said  as  to  the 
property  of  the  goods,  was  not  evidence,  as  he  might  be  called. 

Vauohan,  B.  What  John  Willies  said  as  to  whose  the  goods  were,  be  beiof 
then  in  possession  of  the  goods,  is  evidence. 

This  evidence  was  received,  and  the  ofiicer  also  proved,  that  the  plaintiff  had 
said  to  him,  that  he  had  sued  out  the  first  execution,  to  protect  the  goods  from 
Messrs.  Homfray. 

Nonsuit 

*Cunffoodf  and  Oarrington^  for  the  plaintiff.  r^ogi 

Campbell^  and  Corbet^  for  the  defendant.  *- 

[Attornies — R,  Otute^  and  Grazebrook.l 


STAFFORD  ASSIZES. 
BEFORE  MR.  BARON  YAUGHAN. 


REX  V.  ELDERSHAW.    March  19. 
A  poy  ander  the  age  of  iburteen,  cannot  be  convicted  of  an  aeaanlt  with  intent  to  commit  a  npe. 

Assault,  with  intent  to  commit  a  rape  upon  Harriet  Finney ;  second  count, 
for  a  common  assault. 

The  prisoner  was  a  boy  under  twelve  years  of  age,  and  Harriet  Finney  a 
child  of  fourteen  months  old.  It  was  proved  that  the  prisoner  said  to  another 
1x>y,  that  he  '*  had  had  concern  with  the  child  three  times  f *  and  the  mother  of 
the  child,  a  few  days  after,  perceived  that  she  had  marks  of  violence  on  her 
person. 

Vavghah,  B.  This  boy  being  under  fourteen,  he  cannot,  by  law,  be  found 
guilty  of  a  rape,  except  as  a  principal  in  the  second  degree.  I  am,  therefore, 
of  opinion,  that  he  cannot  be  convicted  on  the  first  count  of  this  indictment. 
From  his  age,  the  law  concludes  that  it  is  impossible  for  him  to  complete  the 
ofl^nce,  and  that,  in  my  judgment,  must  be  held  to  negative  the  intent  alleged  in 
the  first  count  of  this  indictment. 

Verdict — Guilty  of  a  common  assault  only. 
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♦REX  V.  CURRAN.     March  19. 


If  the  aemnt  of  (he  owner  of  property  find  a  party  actually  committing  an  offence  againat  the 
Btat.  7  &  8  Geo.  4,  c  29  (the  larceny  act),  and  apprehend  him  under  aect.  63  of  that  act,  and, 
while  taking  the  party  to  a  magiatrafe,  auch  party  kill  him,  thia  will  be  murder ;  but  if  the 
servant  eiiker  did  not  aee  him  in  the  actual  commiadon  of  the  oficmce,  er  be  taking  him  to 
any  other  place  than  before  a  magiatrate,  it  will  not  be  murder. 

Indicthbnt  for  cutting  Robert  Sutton,  with  intent  to  murder  him. 

It  appeared  that  the  prosecutor,  Robert  Sutton,  was  the  servant  of  a  farmer 
Darned  Foster,  who  directed  him  to  apprehend  the  prisoner  for  stealing  the 
turnips.  The  prosecutor  very  soon  afier  this  found  the  prisoner  in  a  field 
adjoining  to  Foster's  turnip  field,  with  a  quantity  of  turnips  in  his  possession. 
The  prosecutor  took  him  into  custody,  and  proceeded  with  him  first  to  Foster's 
house,  and  thence  to  the  house  of  the  constable;  but  on  their  way  there,  the 
prisoner  said  he  would  go  no  further,  and  drew  a  knife,  with  which  he  severely 
wounded  the  prosecutor. 

On  the  part  of  the  prosecution,  it  was  contended,  that  the  prosecutor,  Sutton^ 
as  the  servant  of  Foster,  had  a  right  to  apprehend  the  prisoner,  under  the  63d 
sect,  of  the  stat.  7  &  8  Geo.  4,  c.  29  ;  and  therefore,  that  if  Sutton  had  died, 
the  offence  of  the  prisoner  would  have  been  murder. 

Vauohait,  B.  This  resolves  itself  into  a  mere  question  of  law.  By  one  of 
the  sections  of  the  stat.  7  &  8  Geo.  4,  c.  29,  stealing  vegetable  productions  is 
made  an  ofifence,  and,  by  the  6dd  section,  the  owner  of  the  property,  or  bis 
servants,  are  empowered  to  apprehend  persons,  found  committing  offences  against 
that  act,  and  to  take  them  forthwith  before  a  justice  of  the  peace.  Now  here, 
this  man  was  not  found  committing  the  offence,  but  was  in  the  next  field  ;  which 
brings  the  case  neither  within  the  letter  nor  the  spirit  of  this  enactment.  Again, 
by  this  enactment,  the  owner  or  servant  who  apprehends,  must  take  the  offender 
forthwith  before  a  justice.  Now,  this  man  was  actually  taken  to  Foster's,  and 
was  about  to  be  taken  to  the  constable's,  all  which  is  clearly  wrong.  If  this 
*3QR1  ^pi'^^o'^^'*  h^^  been  found  in  the  very  act  of  stealing  the  turnips,  and  had 
-I  been  taken  by  a  servant  of  the  owner,  to  be  carried  forthwith  before  a 
magistrate,  I  should  have  said,  that  the  servant  had  all  the  protection  of  a  con- 
stable ;  and  that  if  the  prisoner  had  cut  or  stubbed  him  with  an  intention  to  kill, 
It  would  have  been  a  capital  offence. 

Verdict— Not  Guilty. 

Wkaiely^  for  the  prosecution. 

By  the  statute  7  &  8  Geo,  4,  c.  29,  ».  43,  persons  who  shall  steal  or  destroy,  or  damage  with 
intent  to  steal,  "  anv  cultivated  root  or  plant,  used  for  (he  food  of  man  or  beast,  or  for  medicine, 
or  for  distilling,  or  lor  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and  growing  in  any 
land  open  or  mclosed,  not  bein^  s  gsrden,  orchard,  or  nuraery  ground,**  are  punishable  on  a 
summary  conviction  by  one  justice  of  the  peace.  And  bv  sect.  63  of  the  same  stat.  it  is  enacted, 
that  "any  person  found  committing  any  offence,  punishable,  either  upon  indictment  or  upon 
sammar^  conviction,  by  virtue  of  this  act,  except  only  the  ofience  of  angling  in  the  day  time, 
may  be  immediately  apprehended  without  a  warrant,  by  any  peace  officer,  or  by  the  owner  of 
the  property  on  or  with  respect  to  which  the  offence  shall  be  committed,  or  by  his  servant  or 
any  person  suthorized  by  him,  and  forthwith  taken  before  some  neighbouring  justice  of  the 
peace,  to  he  dealt  with  according  to  law ;  and  if  any  credible  witness  shall  prove,  upon  oath 
before  a  justice  of  the  peace,  a  reasonable  cause  to  suppect  that  any  person  has  in  his  possession 
or  on  his  premises  anv  property  whatsoever,  on  or  with  respect  to  which  any  such  of)ence  shall 
have  been  committed,  the  justice  may  grant  a  warrant  to  search  for  such  property,  as  in  the 
case  of  stolen  goods ;  and  any  person,  to  whom  any  property  shall  be  offered  to  be  sold,  pawned, 
or  delivered,  if  he  shall  have  reasonable  cause  to  suspect  that  any  such  ofience  has  been  com- 
mitted on  or  with  respect  to  such  property,  is  hereby  authorized,  and,  if  in  his  power,  is  required 
to  apprehend,  and  forthwith  to  carry  before  a  justice  of  the  pesce  the  party  oflering  the  same, 
together  with  such  property,  to  be  dealt  with  sccording  to  law.** 

G* 
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•BEFORE  MR.  JUSTICE  PARK. 


WARD  V.  NANNBY,  Qerk.    Mmn*  17. 


At  a  general  election,  A.  was,  after  a  contest,  returned  to  serve  in  PvilaBMnC;  A.  Smi  W6ie 
Che  next  meeting  of  Parliament  t  Held  that,  immediaiely  on  hia  death,  the  renrcatniatioB  of 
that  j|>laL'e  **  became  vacani,"  within  the  meaning  of  ihe  treating  act,  7  dt  8  W.  3,c.4;  lod 
that  if  B.,  who  waa  neither  a  candidate  nor  the  agant  of  a  candidate,  canvaid  lor  C,  ud 
ordered  beer  for  the  Yotera,  after  auch  vacancy,  thia  was  within  the  act,  even  thoiwh  it  mi 
not  proved  that  C.  either  knew  of  the  canvaas  or  of  the  irratina :  and  it  was  therature  beid, 
that  an  innkeeper  could  not  recover  against  B.  for  beer  supplied  to  those  voters  by  his  onfer. 

The  treating  act  extends  to  an  unsuccessful  candidate  who  did  not  come  to  the  poll. 

AssuKPsrr  for  goods  sold.  Plea — General  issue.  It  appeared  that  the  plabliff, 
who  kept  the  Goat  public-house,  at  Stafibrd,  had  supplied  beer  Co  the  volen 
there,  under  the  following  circumstances  : — 

At  the  general  election,  in  the  summer  of  the  year  1636,  Mr.  Iroomoeger 
was  returned  jointly  with  Mr.  Benison;  to  represent  the  borough  of  Staflbrd,  after 
a  contested  election,  at  which  Mr.  Campbell  was  the  unsuccessful  csodidale. 
Before  the  meeting  of  Parliament,  in  the  beginning  of  the  year  1837,  Mr.  Iroo- 
mongcr  died,  so  that  he  nerer  took  his  seat  in  the  house. 

In  the  month  of  August,  1820,  just  after  the  death  of  Mr.  Ironmonger,  the 
defendant,  who  was  a  clergyman,  canvassed  the  borough  in  favour  of  bis  brother 
Sir  W.  Wynn,  and  directed  the  plaintiff  to  supply  tl^  ToSers  with  beer.  The 
plaintiff  did  so,  and  the  defendant  paid  the  amount  of  the  plaintiflT's  bill  uptothe 
month  of  October,  when  he  renewed  his  directions  to  the  plaintiflT,  who  supplied 
more  beer  to  the  voters,  to  the  amount  of  25/.  Oc.^  to  recover  which  this  adioB 
was  brought. 

Campbell^  for  the  defendant.  This  plaintiff  cannot  recover.  The  rapreBen- 
tation  of  the  borough  of  Stafford  was  vacant  by  the  decease  of  Mr.  Iroomosger, 
and  therefore  this  supply  of  beer  is  within  the  treating  act,  7  &  8  W.  9,  c  4 ; 
by  which  it  is  enacted,  that  no  person  to  be  elected  to  serve  in  Parliameor,  for 
any  county,  city,  &c.,  shall,  af>er  the  teste  of  the  writ  of  summons,  or  albraoT 
such  place  becomes  vacant,  either  directly  or  indirectly,  by  himself  or  others, 
give  meat,  drink,  dec.  to  the  voters. 

*Jervis^  and  Cuncood^  contrd.  As  Mr.  Ironmonger  had  never  taken  r^^ 
his  seat,  there  could  not  bs  s»id  to  be  a  vacancy  by  the  mere  fact  of  his  ^ 
death ;  for,  had  the  unsuccessful  candidute  petitioned,  and  shown,  before  a  com- 
mittee of  the  House  of  Commons,  that  he  ought  to  have  been  returned,  the  com* 
mittec  would  hove  seated  him  on  his  petition ;  and  so  Mr.  Ironmonger's  death 
would  have  caused  no  vacancy.  And  besides,  the  treating  act  applies,  at  most, 
only  to  tre^iting  by  the  candidate^  or  by  his  agents;  now  here,  though  Mr. 
Nanney,  the  defendant,  treated  the  voters,  yet  he  was  no  agent  to  the  can- 
didate ;  and  the  candidate  does  not  appear  to  have  known  that  the  defendant  was 
trying  to  secure  his  election.  Again,  this  statute  only  relates  to  treating  by  or 
on  behalf  of  persons  to  be  elected :  which  only  implies  to  a  successful  candidate. 
Sir  W.  Wynn  was  not  a  successful  candidate,  for,  in  fact,  he  withdrew  from 
the  contest. 

Parr,  J.  I  am  of  opinion  that  the  repre^ntation  was  vacant  on  the  death 
of  Mr.  Ironmonger ;  he  was  the  party  returned,  and  although  it  is  possible  tl. 
the  return  might  have  been  quashed,  and  some  other  gentleman  seated,  oo  a 
petition,  yet  that  never  was  so.  If  you  could  show  that  another  person  was 
seated  by  petition,  and  that  Mr.  Ironmonger's  return  was  quashed,  I  might  hold 
that  his  death  made  no  vacancy  ;  but  as  the  matter  really  stood,  his  death  did, 
in  fact,  cause  the  vacancy.     With  respect  to  the  act  only  extending  to  treating 
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by  candidates  and  their  agents,  I  tkink  this  case  is  dearly  wilhia  it,  for  it  includes 
all  treating  by  the  candidates  themselves,  *<  or  by  any  other  ways  or  means  o« 
bis  or  their  behalf.'*  Now,  it  is  impossible  to  say  that  this  was  not  a  treating 
OB  behalf  of  Sir  W.  Wyon.  With  respect  to  tlw  other  point  raised,  that  tho 
tieating  act  applies  only  to  successiul  candtdatas,  I  am  decidedly  of  opinion  thai 
that  is  not  so. 

Nonsuit. 
%MQ^1       *JerviSn  and  Cur^eood^  for  the  plaintiff. 
-■        CkunpbeUj  for  the  defendant. 

[Attomies — Pauman^  and  R.  TF.  WUHamt,] 

By  the  slat.  7  &  8  W.  3,  c.  4.  it  it  enacted,  "  Thst  no  }»fr«Mi  or  person*  hereafter  to  6t  #!«•• 
ed  to  serve  in  Parliament  for  anv  county,  city,  town,  borough,  port,  or  place  within  the  king- 
dom of  England,  dominion  of  Wales,  or  town  of  Berwick  upon  Tweed,  after  the  teute  oJF 
the  writ  of  summons  to  Parliament,  or  after  the  it»U  or  the  isiuing  out  or  ordering  of  the  writ 
or  writs  of  electioa  upon  ibe  calling  or  summooiiig  of  any  parliament  hereafter,  or  after  an* 
such  place  AeosMen  vacanl  hereafter  m  the  time  of  this  present  or  of  any  other  parliament,  shall 
or  do  hereafter,  by  himself  or  themnelves,  or  hy  any  other  ways  or  meana  om  Am  or  their  behalf^ 
or  at  his  or  their  charge,  before  his  or  their  election  to  serve  in  Psriiamont  for  any  ootiatf* 
city,  town,  borough,  port,  or  place  within  the  kingdom  of  England,  dominion  of  Wales,  or  town 
of  Berwick  upon  Tweed,  directly  or  indirectly  give,  present,  or  allow  to  any  person  or  per- 
sons, having  voice  or  vote  in  such  election,  any  money,  meat  drink,  enter lamment  or  provi- 
sion, or  make  any  present,  gift,  reward  or  entertainment,  or  ahall,  at  any  time  hereafter,  naka 
any  promiae,  agreement,  obligation,  or  engagement,  to  give  or  allow  any  money,  meat,  drink« 
provision,  present,  reward  or  entertainment,  to  or  for  any  such  person  ur  persons  in  particular, 
or  to  any  auch  county,  city,  town,  borough,  port,  or  place  in  general,  or  to  or  for  the  use,  ad- 
vantage, benefit,  amploymcnt,  profit  or  preferment  of  any  atich  peraon  or  peraons.  place  or  place% 
in  order  to  be  elected,  or  for  being  elected,  to  aerve  in  Parliament  for  such  county,  city,  borongK» 
town,  port,  or  place.'*  Bee  the  case  o(Eidkard»ou  v.  Weboter,  Bart,  onfs,  p.  128,  and  the  cast 
there  cited. 


•402]  *SHREWSBURY  ASSIZES. 

BEFORE  MR.  BARON  YAUGHAN. 


DOE  on  the  demise  of  OLDNALL  and  Wifo  v.  DEAKIN  and  WOOLBT. 

March  24. 

A  wilt  of  landa  etoculod  more  than  thirty  yeara  ago,  is  sdroissible  in  evidence  without  calling 
the  subscribing  witness,  although  the  testator  has  died  within  thirty  years,  and  it  be  proved 
that  one  of  the  subscribing  witnesses  is  still  alive. 

A.  claimed  in  ejectment  as  heir-at-law  of  B.  A.  tmced  his  pedigree  through  the  youngest  son 
of  a  common  ancestor,  who.  in  the  year  1689,  had  four  elder  eons  whose  descendanta  (if  any) 
would  have  had  a  better  title  than  B. : — Held,  that  the  length  of  time  was  a  sufficient  ground 
topresnme  their  deaths;  and  that  the  Court  would  take  it  that  they  all  died  without  issue, 
unless  there  was  some  evidence  to  induces  presumption  thst  they,  or  soma  of  them,  married 
and  left  issue. 

EjECTMBTfT  hy  the  lessor  of  the  plaintiff,  Mrs.  Oldnall,  to  recover  certain 
«»tates  in  the  county  of  Salop,  as  the  devisee  of  Frances  Wooley.  The  ostntes 
had  never  been  in  the  actual  possession  of  Frances  Wooley,  but  she  was  alleged 
to  have  been  entitled  to  them  as  the  heir  of  Thomas  Wooley,  of  Wood-hall, 
Esq.,  who,  by  his  will,  which  bore  date  in  the  year  1798,  devised  these  estates 
^  his  widow  for  life,  and,  after  her  decease,  to  his  own  right  heir.  Thomas 
Waolcy  of  Wood-hall,  Esq.,  died  in  the  year  1800,  and  iie  possession  went 
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according  to  the  will,  as  his  widow  enjoyed  the  estates  to  the  time  of  lier  death, 
in'the  year  1824. 

The  counsel  for  the  lessor  of  the  plaintiflT  wished  to  give  this  will  in  evidence; 
however,  it  appeared,  that,  though  the  will  by  its  date  was  more  than  thirty 
years  old,  yet  thirty  years  had  not  elapsed  since  the  death  of  the  testator;  aad 
it  also  appeared  that  one  of  the  subscribing  witnesses  was  alive,  but  not  in  Couit. 

Campbeil^  for  the  defendant.  This  will  cannot  be  read  without  calling  the 
subscribing  witness.  A  deed  operates  in  pmsenti;  and  though  to  a  deed  do 
witness  is  required  by  law,  yet,  if  there  be  one,  that  witness  must  be  called, if 
it  be  wirhin  thirty  years  of  the  date  of  the  deed.  Now,  to  a  will  of  lands,  three 
witnesses  are  required  by  law,  and  a  will  does  not  operate  till  the  death  of  the 
party.  I  therefore  submit,  that  if  either  of  the  witnesses  is  in  being,  that  wit- 
ness must  be  called,  more  especially  if  the  will  has  not  been  in  operation  for 
thirty  years. 

*Vauohan,  B.     I  shall  admit  this  will  in  evidence  without  the  sub-  r%AM 
scribing  witness  being  called.     The  rule  of  thirty  years  is  founded  on  ^ 
the  presumption  that  the  witnesses  are  dead ;  and,  therefore,  as  this  will  wa« 
executed  more  than  thirty  years  ago,  I  shall  admit  it. 

The  will  was  read  (a). 

To  show  the  title  of  Frances  Wooley,  as  the  heir»at-law  of  Thomas  Woolcy 
of  Wood-hall  (the  person  last  seised  in  fee),  it  was  opened  that  Thomas  Wooley 
of  Wood-hall  was  the  grandson  of  Wiilinm,  the  eldest  son  of  Thomas  Wooley 
Senr. ;  and  that  Frances  Wooley,  under  whom  the  lessors  of  the  plaintilf 
claimed,  was  the  granddaughter  of  Edwnrd,  the  youngest  son  of  the  same 
Thomas  Wooley  Senr.  To  prove  that  Edward  was  the  sixth  son  of  Thomas 
Wooley,  the  marriage  settlement  of  William  Wooley,  the  eldest  son  of  Thonias, 
was  put  in.  This  marriage  settlement  was  dated  in  the  year  1689,  and  it 
appeared  therefrom  that  Thomas  Wooley  Senr.  had  six  sons,  of  whom  Edward 
was  the  youngest.  There  was  other  very  distinct  evidence  of  the  relationship 
in  which  Frances  Wooley  stood  to  Thomas  Wooley  of  Wood-hall  (the  person 
last  seised),  but  there  was  no  evidence  whethor  the  other  four  of  the  six  sons  of 
Thomas  Wooley  S^nr.  had  died  with  or  without  issue.  However,  to  raise  a 
presumption  that  they  had  died  without  issue,  the  will  of  William  Wooley,  the 
eldest  son  of  Thomas  (whose  marriage-settlement  was  put  in  as  above  stated), 
was  read,  and  also  the  will  of  George  Wooley,  another  member  of  the  fnmily, 
neither  of  which  mentioned  or  alluded  to  either  of  those  sons  of  Thomas  Wooley 
Senr.,  or  to  any  descendant  of  either  of  them. 

Campbell,  for  the  defendants,  contended,  that  the  lessors  of  the  plaintiff  were 
not  only  bound  to  show  that   Frances  *  Wooley  was  descended  from  r#jQ| 
Edward  Wooley,  the  sixth  son  of  the  common  ancestor;  but  must  also  *- 
prove,  that  all  the  elder  branches  of  the  family  were  extinct. 

Vaughan,  B.  I  think  that  that  is  what  I  must  leave  to  the  Jury.  It  will  be 
for  them  to  say,  whether,  from  the  evidence  given  in  this  case,  they  have  fair 
reason  to  suppose  that  the  descendants  of  these  sons  of  Thomas  Wooley  Senr. 
(if  they  ever  had  any)  are  all  extinct.  These  sons  are  never  heard  of 
anywhere,  since  the  date  of  the  marriage-scttlement.  The  wills  neither  mention 
nor  allude  to  them,  nor  to  any  of  their  desrendants  ;  and  no  evidence  is  adduced 
by  the  defendants  to  give  the  Jury  the  slightest  idea  of  their  existence  (/;). 

Verdict  for  the  plaintiff! 

(a)  On  this  point,  see  the  case  of  Dae  dem.  Lloyd  v.  Pastingham,  ante.  Vol.  2,  p.  441,  and  the 
caaes  collected  in  the  note,  lb.  442. 

(b)  As  to  the  rime  when  the  death  of  a  party  shall  be  presumed.  Lord  Ellenhoraugk^  m  the 
tfaae  of  Dott  dem.  George  v.  Jennon^  6  Bast.  85,  stys :  **  As  to  the  period  when  a  party  might  be 
supposed  to  have  died,  nccordini;  to  the  stature  19  Car.  2,  c.6,  wirh  reapect  to  leasea  dependest 
on  lives,  and  also  accordingr  to  the  statute  of  bigamy,  1  Jac.  1,  c.  II,  the  presumption  of  the 
duration  of  liff>,  with  respect  to  persons  of  whom  no  account  can  He  Riven,  ends  at  the  e zpin- 
tion  of  seven  years  from  the  time  when  they  were  fast  known  to  be  living.  Therefore,  in  the 
absence  of  nil  other  evidence,  to  show  that  he  was  livine  at  a  later  period,  there  was  fair  gronod 
tar  the  Jury  to  presume  that  he  was  dead  at  the  end  of  aeven  yeera  from  the  tiaae  when  tbtn 
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*  Tbufitan^  Russellj  Seijt.,  and  Ourwood,  for  the  lessors  of  the  plaintiflT. 
CampbeUf  Richards^  and  Whatdy^  for  the  defendaots. 

[Attornies— ITycTe,  and  CreeJ] 


In  the  ensuing  Term,  Campbell  applied  to  the  Court  of  King's  Bench  for  a. 
new  trial,  on  two  grounds:  First,  that  the  will  of  Thomas  Wooley  of  Wood- 
hall  ought  not  to  have  heen  received  in  evidence  without  its  being  proved  by  the 
subscribing  witness,  as  it  came  into  operation  within  thirty  years,  though  dated 
more  than  thirty  years  ago ;  and  secondly^  that  it  was  incumbent  on  the  lessors 
of  the  plaintifTto  prove  the  extinction  of  all  the  elder  sons  of  Thomas  Wooley, 
Senr.,  and  of  all  their  descendants  ;  as,  without  that  proof,  Frances  Wooley  was 
not  the  heir-at-law  of  Thomas  Wooley  of  Wood-hall :  he  admitted  that  the  deaths 
of  the  sons  might  be  inferred  from  the  length  of  time  since  the  year  1689  ;  but 
he  contended  that  it  must  also  be  shown  that  they  died  without  issue. 

Lord  Tentbrdkn,  C.  J.  I  think  that  there  is  no  weight  in  either  of  these 
objections.  The  presumption,  that,  after  the  lapse  of  thirty  years,  the  sub- 
scribing witnesses  may  be  dead,  equally  applies  to  the  time  of  the  execution 

*4061  *^'*  ^  ^^'^^  ^"^  ^  ^^^  execution  of  a  deed.  AAer  thirty  years  from  the 
^  execution  of  either,  the  parties  may  very  fairly  presume  that  the  wit- 
nesses are  dead,  and  save  themselves  the  trouble  of  looking  after  them.  With 
respect  to  the  other  point,  the  only  evidence  before  us  is,  that  the  parties  who 
would  have  had  a  better  title  than  Frances  Wooley  were  in  existence  in  the  year 
1689.  Now  I  think  the  Jury  might  certainly  presume  that  those  parties  were 
oil  dead  before  this  ejectment  was  brought ;  but  then  we  are  asked  to  presume 
that  some  of  them  married  and  led  issue.  That  is  calling  on  us  to  presume  an 
affirmative  fact,  of  which  we  have  no  evidence,  and  which  there  is  nothing  to 
lead  us  to  presume. 

Batley,  J.  M^e  must  presume  that  things  remain  in  the  same  state  in  which 
tbey  are  proved  to  be;  unless  there  is  something  to  show  that  the  state  of  things 
has  been  altered.  It  is  shown,  that  these  sons  of  Thomas  Wooley  were  alive 
at  the  time  of  the  execution  of  the  marriage-settlement;  and  if  they  were  alive 
now,  it  is  quite  clear  that  they  must  be  each  of  them  nearly  a  hundred  and  fifty 
years  old.  1  think,  therefore,  that  the  Jury  might  very  properly  presume  that 
they  were  dead  ;  and  if  so,  we  have  nothing  to  lead  us  to  suppose  that  they  ever 
either  married  or  had  issue,  and  in  the  absence  of  all  evidence  we  cannot 
presume  it. 

LiTTLEDALE,  J.,  concurred. 

Rule  refused  (a). 

^tt  the  last  account  of  him."  The  atatnte  of  bigamy,  1  Jac.  1,  c.  11,  haa  been  repealed  by 
ine  statute  9  Geo.  4,  £.  31 ;  however,  by  the  latter  statute,  sect.  22,  no  perron  is  punishable  for 
bigamy,  "  whose  husband  or  wife  shall  have  been  continually  absent  from  such  person  for 
'P«  space  of  seven  years  then  last  past,  and  shall  not  have  been  known  by  such  perron  to  be 
Irnng  within  that  time.'*  This  statute,  therefore,  puts  the  presumption  of  the  death  on  the 
uct,  that  the  party  has  not  been  heard  offer  seven  years. 

With  respect  to  the  partv  having  died  without  issue  :  in  the  case  of  Doe  dem.  Banning  v. 
^'i^a,  15  Bast,  293.  one  of  the  family  proved,  that,  many  years  liefore,  a  younger  brother  of 
the  person  last  seised  had  gone  abroad,  and  that  the  repute  of  the  family  was,  that  he  bad  died 
there ;  and  that  the  witness  bad  never  heard  in  the  family  of  his  having  been  married  ;  and 
this  was  held  to  be  primd facie  evidence  that  the  party  was  dead  without  bwful  ispue,  to  entitle 
D?  next  clsimant  by  descent  to  recover  in  ejectment.  However,  in  the  case  of  Ridutrds  v. 
Siehards  (cited.  Id.  294),  the  lessor  of  the  plainfiif  showed  the  death  of  his  elder  brothers,  but 
^tthat  they  died  without  issue,  and  no  negative  evidence  of  iheir  marrioge  was  given ;  and 
there  the  Court  held,  that  it  must  be  proved  that  they  died  without  issue,  and  that  **the  plain-' 
tjn  must  remove  every  poMtibUiiy  of  title  in  another  perron  before  he  can  recover,  no  presump- 
uS  ^^^"K  '^  ^®  admitted  against  the  perron  in  possession."  This  case  is  cited  from  Ford  • 
*»SS..  but  it  is  material  to  consider  whether  it  is  not  overruled  by  the  principal  case. 

(o)  Having  been  unavoidably  absent  at  the  time  when  this  motion  was  made,  we  are  indebted 
(0  the  kmdness  of  one  of  the  oounsel  in  the  case  for  this  report  of  it. 

Vol.  XIV.— 80 
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•BEFORE  MR.  JUSTICE  PARK. 


CASH  V.  GILES.    March  24. 

XT  4Me  order  u  c«rt«n  nwehine,  e.  g»  a  Uwesbinfl(-m«chiii0,  which,  wbtn  mhI  to  him, 
to  be  unfit  for  use,  he  should  eilier  return  it  imoiediaiely,  or  eltt  give  ioimediale  notice  to 
the  vendor  to  fetch  it  away ;  for  it'  he  keep  it  a  long  time  nvithout  doing  either,  he  will  be 
Ukoo  to  have  waived  all  ofajoctions  to  ita  goodneaa. 

AuuKFSiT,  to  recover  the  price  of  a  thre8hing.nrMichiiie.  It  appeared*  that 
the  defendant  bought  the  threshing-machine  of  the  plaintiff,  in  the  year  1823; 
aad  the  defendant  called  several  witoesaea,  who  proved  that  the  machine  waa 
of  00  value,  because  it  did  not  ihreah  the  com  out  pmperlj,  bat,  on  the  con- 
trary, leA  about  one-third  of  it  in  the  straw.  The  defendant  had  never  rettined 
the  nachine,  though  his  witnesses  proved  that  he  had  only  uaed  it  twice. 

Park,  J.  If  the  defendant  meant  to  insist  that  this  threshiag.machine  was 
not  a  good  one,  and  suitable  to  its  intended  purpose,  it  was .  his  duty  either  to 
have  iiTUpediately  relumed  it,  or  to  havo  given  immediate  notice  to  the  plaintiff 
to  fetchit  away ,  as  it  was  of  no  use;  now,  instead  of  that,  ho  keeps  it  for  several 
years.  I  am  clearly  of  opinion,  that,  as  he  has  done  so,  he  has  waived  all 
ol^tiona  to  its  goodness,  and  is  bound  to  pay  for  it. 

Verdict  for  the  plaintiff.*^Daaaag88  2SL 

Curtpoofi^  and  Carrington^  for  the  plaintiC 

QumjMif  and  Wkaidey^  for  the  defeadaot. 

[Attoroies— TFosd^  and  ChSani.] 
8m  ths  cases  of  Jiiliier  V.  2W&er,  out #,  Vol.  1» ».  15,  and  PcivmmI  v.  fldbi,  mK  TaL  t. 


♦GLOUCESTER  ASSIZES.  [HW 

BEFORE  MR.  JUSTICE  PARE. 


BARTLETT  v.  LEIGHTON.    Aprti  8. 

An  affidavit  to  verify  a  plea  pui$  darrein  eontinuanee,  at  the  Aaaisea,  awom  at  the  Aamie  town 
on  the  commission  day  of  the  Aaaizea,  before  a  oommianioner  for  takinff  afiidavitB.  ia  oot 
good.  It  ahould  be  awom  before  one  of  ihe  Judgea  of  Asaize ;  however,  the  Judge  at  N.  F> 
will  allow  it  to  be  re-aworn  before  him. 

Dbbt. — When  the  case  was  called  on,  and  before  the  Jury  were  sworn,  the 
defendant's  counsel  put  in  a  plea  of  release  puis  darrein  continuance.  The 
ai&davit  to  verify  it  wns  sworn  at  Gloucester  on  the  2d  of  April,  beforo  a  com- 
missioner Cor  takinv  affidavits.  The  second  of  April  was  the  commission  day 
for  the  holding  of  the  assizes. 

Russell,  Serjt.,  for  the  plaintifT,  objected— That  the  affidavit  was  not  good, 
unless  sworn  before  one  of  the  Judges  of  Assize. 
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Bushy ^  cantrd^  submitted — ^That  if  that  were  so,  perhaps  his  Lordship  would 
tMvm  U  to  be  le^woro. 

Park,  J.  (having  conferred  with  YxiroRAir,  B.)  My  learned  brother  and 
myself  are  both  ofopinioo,  that  the  affidavit  should  have  been  sworn  before  one 
of  the  Judges  of  Assize,  as  the  commissions  of  the  Judges  supersede  all  other 
commissions  in  the  town  where  the  Assize  is  held ;  however,  we  think  we  ought 
to  allow  the  affidavit  to  be  re-sworn  befiue  me. 

This  was  accordinj^ly  done. 

Ruwii^  Serjt.,  aqd  SkuU,  for  the  phinttC 

Busby^  for  the  defendant. 

[Attomies — Mcuon^  and  Ltighton.] 

See  the  case  tAFateoU  v.  Herelqr,  omit,  p.  373. 


^^^1  'BEFORE  MR.  BARON  YAU6HAN. 


REX  t^.  HALL.     AprU  8. 


4*kad  set  wives  in  wWeh  genie  wee  eaaglit ;  B.,  a  gemekecper,  fiwnd  them,  sad  \»ak  the  gesM 
iad  wires  fat  the  uee  of  ihe  lord  of  lae  rooiior ;  A.  demanded  them  wiih  menaces,  and  B« 
gave  them  np :  The  Jury  found  that  A.  acted  under  a  homifidt  impreaebn  that  the  game  and 
wiree  were  hie  prpperty :  Held,  no  robbery. 

IwDiCTifEirT  (or  robbing  John  Green,  a  gamekeeper  of  Lord  Duoie,  of  three 
hare  wires  and  a  pheasant.  It  appeared,  that  the  prisoner  had  set  three  wires 
in  a  field  belonging  to  Lord  Ducie,  in  one  of  which  this  pheasant  was  caught ; 
and  that  Green,  the  gamekeeper,  seeing  this,  took  up  tlie  wires  and  pheasant, 
and  put  them  into  his  pocket ;  and  it  further  appeared,  that  the  prisoner,  soon 
^r  this,  came  up  and  said  :  **  Have  you  got  my  wires  f  The  gamekeeper 
replied,  that  he  had,  and  a  pheasant  that  was  caught  in  one  of  them.  The 
pnsoner  then  asked  the  gamekeeper  to  give  the  pheasant  and  wires  up  to  him, 
which  the  gamekee|)er  refused  ;  whereupon  the  prisoner  liAed  up  a  large  stick, 
And  threatened  to  beat  the  gamekeeper^s  brains  out  if  he  did  not  give  them  up. 
The  gamekeeper,  iearing  violence,  did  so. 

MctcleaUy  for  the  prosecution,  contended,  that,  by  taw,  the  prisoner  could 
have  no  property  in  either  the  wires  or  the  pheasant ;  and,  as  the  gamekeeper 
bad  seized  them  for  the  use  of  the  lord  of  the  manor,  under  the  statute  5  Ann. 
c.  14,  s.  4,  it  was  a  robbery  to  take  them  from  him  by  violence. 

Vavohan,  B.  I  shnll  leave  it  to  the  Jury  to  say  whether  the  prisoner  acted 
on  an  impression  that  the  wires  and  pheasant  were  his  property ;  for,  however 
he  might  be  liable  to  penalties  for  having  them,  in  his  possession,  yet,  if  the  Jur) 
think  that  he  took  them  under  a  boniifide  impression  that  he  was  only  getting 
hack  the  possession  of  his  own  property,  there  is  no  animus fyrandiy  and  I  am 
of  opinion  that  the  prosecutbn  roust  fiiil. 

Verdict— Not  Guilty. 

Miculeanf  ibr  the  prosecution. 

[AitoTnie9'Sl(XP9ome  ^  Qk\ 
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BEFORE  MR.  JUSTICE  GASELEE  AND  MR.  BARON  YAUGHAN. 


■^^ 


BERKSHIRE  ASSIZES. 
BEFORE  MR.  BARON  YAUGHAN. 


REX  V.  HENRY  HEDGES.    July  14. 

in  an  indictment  for  putting  oflT  oounterfett  money  at  a  lower  rate  than  its  denominatioD 
imported,  it  was  alleged  that  the  prisoner  put  off  a  counterfeit  sovereign  and  three  ooanter- 
feit  shilinffs,  **for  the  sum  of  five  shillings.'*  The  proof  was,  that  the  prisoner  said  he 
would  let  the  witness  have  a  bad  sovereign  at  4«.,  and  three  bad  shillings  at  lit. ;  and  the  wit- 
ness paid  for  them  with  two  good  half-crowns:  Held,  that  this  proof  supported  the  allegaiioD. 

Indictment  on  the  stat.  8  &  9  W.  3,  c.  26,  s.  6  (a),  for  feloniously  putting 
off  and  paying  to  one  Abraham  *Levi,  a  counterfeit  sovereign  and  three  r«i|i- 
counterfeit  shillings,  at  a  lower  rate  and  value  than  their  denomination  *■ 
imported. 

The  indictment  charged  that  the  prisoner  put  oflTthe  counterfeit  sovereign  and 
three  coimterfeit  shillings,  <<  for  the  sum  of  five  s/iiilings.'*^  The  witness, 
Abraham  Levi,  gave  the  following  evidence  :  *'  The  prisoner  said,  I  should  have 
a  cooter  (a  bad  sovereign)  at  4^.,  and  three  pegs  (bad  shillings)  at  Is.,  and  on 
bis  giving  them  to  me  I  paid  for  them  with  two  good  half-crowns." 

Justice^  for  the  prisoner.  This  being  a  matter  of  contract,  it  must  be  proved 
as  laid.     That  was  decided  in  the  case  of  Rez  v.  Joyce  (6),  Carr.  Supp.  184. 

(a)  By  the  stat.  8  &  9  W.  3,  c.  26,  s.  6,  it  is  enacted,  that  if  anv  person  or  persons  shall  tike, 
receive,  pay,  or  put  off,  any  counterfeit  milled  money,  or  any  milled  monev  whatsoever  unlaw- 
fully diminished,  and  not  cut  in  pieces,  at  or  for  a  lower  rate  or  value  than  the  same  by  iti 
denomination  doth  or  shall  import  or  was  coined  or  counterfeited  for,  that  then  all  and  every 
such  person  and  persons  shall  be  deemed  and  adtjudged  guilty  of  felony,  and  bein/f  thereof  cm' 
vieted,  or  attainted  according  to  the  order  and  eoune  of  the  lawe  of  tkii  realms  ehtUl  tufer  dcs(A 
ae  in  case  of  felony,** 

Under  tbe'above  enactment  this  is  not  a  capital  offence,  because  the  benefit  of  clergy  ii  not 
takdh  away,  which  was  essential  to  the  making  an  of!ence  capital  in  all  acts  passed  before  the 
7  &  8  Geo.  4 ;  but  in  all  acts  passed  since  the  commencement  of  the  session  of  Parliament  id 
1827,  the  terms,  **  suffer  death  as  a  felon,"  are  sufficient  to  create  a  capital  offence. 

This  offence  under  the  stat.  8  &  9  W.  3,  c.  26,  is  stated  as  a  felony  not  capital  in  Arch.  C. 
L.  328,  and  in  1  Curw.  Hawk.  p.  44,  where  the  ofience  is  treated  of,  and  tne  clause  of  tbe 
statute  eet  out,  but  the  words  printed  in  italios,  supra,  are  omitted. 

As  to  the  punishment  of  felonies  not  capital,  it  is  by  the  stat.  7  &  8  Geo.  4,  c.  28,  b.  8, 
enacted,  that  every  person  convicted  of  any  felony  for  which  no  punishment  has  been  specially 

Erovided,  shall  he  liable  at  the  discretion  of  the  Conrt  to  be  transported  fm*  seven  yesrs,  or  to 
e  imprironed  for  any  term  not  exceeding  two  years;  and.  if  a  male,  to  be  once,  twice, or 
thrice,  publicly  or  privately  whipped,  if  the  Court  shall  so  think  fit,  in  addition  to  such  impri* 
sonment.  And  by  sect.  9  of  the  same  stat.  the  Court  may,  in  its  discretion,  superadd  hard 
labour  or  solitary  confinement,  in  all  cases  in  which  imprisonment  may  be  awarded  under  this 
act. 

(6)  In  that  case  it  was  charged,  in  the  indictment,  that  five  connterfeit  ahillings  were  pat  off 
at  two  shillings.  1*he  proof  was  that  they  were  put  off  at  half  a  crown.  Thompson,  C.  B., 
and  Heath.  J.,  held,  that,  as  this  was  a  contract,  it  must  be  proved  as  laid,  and  directed  an 
acqtiittal,  MS.  (O.  B.) 

(636) 
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Now,  in  the  present  case,  it  is  charged  that  the  prisoner  put  ofT  the  whole  of  the 
bad  money  at  five  shillings,  and  the  proof  is  that  the  witness  paid  As.  for  the 
hid  sovereign,  and  Is.  for  the  bad  silver. 

*^22i  *Vaughan,  B.  This  is  all  one  contract  and  one  transaction.  The 
^  whole  of  the  bad  money  was  put  oflT  at  5s,,  and  we  see  that  it  is  paid  for 
with  two  good  half-crowns.  If  the  bad  money  had  been  put  off  at  a  different 
sum  from  that  which  is  charged,  the  case  you  have  cited  shows  that  that  would 
be  a  fatal  objection.     But  here  you  have  one  contract  consisting  of  two  items. 

Verdict — Guilty. 

JerviSj  and  Shepherd^  for  the  prosecution. 

Justice^  ibr  the  prisoner. 

[Attornies — JPowell^  and .] 


REX  V.  JOHN  SMITH.    Jtdfj  15. 

If  two  bills  of  indictment  be  preferred  for  the  same  oflence,  the  one  charging  it  capitilly,  the 
other  as  a  misdemeanour,  and  both  be  found,  the  Judee  will  put  the  party  to  his  election 
which  he  will  go  upon,  and  direct  an  acquittal  on  the  ouier. 

iNDicmsKfT  under  the  stat.  43  Geo.  3,  c.  56  (Lord  Ellenborough^s  act),  (a) 
for  cutting  George  Taylor  with  intent  to  murder  him.  There  was  another 
indictment  against  the  prisoner,  charging  this  same  ofience  as  a  common  assault. 

Vauohan,  B.  I  much  disapprove  of  the  practice  of  presenting  two  different 
indictments  for  the  same  offence.  The  party  should  consider  his  case,  and 
know  what  he  ought  to  indict  for,  and  not  prefer  two  bills  at  once,  and  take  the 
chance  of  getting  a  conviction  upon  one  of  them.  I  shall  hold  him  to  elect 
which  he  will  go  upon,  and  I  shall  direct  an  acquittal  upon  the  other. 

The  prosecutor  elected  to  go  upon  the  indictment  for  the  capital  offence,  and 
an  acquittal  was  therefore  taken  on  the  bill  for  the  misdemeanour.  The  trial 
*4131  P>^^^<^^^  ^^  *^^  capital  charge,  and  the  prisoner  was  acquitted  of  that 
^  charge  upon  the  merits. 

Rigbtff  for  the  prosecution. 

[Attorney— jRoJwto,] 

.  (e)  This  act  is  repealed  by  the  stat.  9  Geo.  4,  c.  31,  but  its  provisions,  as  to  this  oflence,  are 
in  substance  re-enacted  in  sections  11  and  12  of  the  stat.  9  Geo.  4,  c.  31,  with  the  addition  of 
the  word  wound  to  the  words  $tab  or  cut. 


REX  V.  FLOWER.    Aug,  18. 

If  an  indictment  contain  two  counts,  one  charging  the  offence  as  a  larceny,  the  other  as  a 
receiving,  the  Judge  will  put  the  prosecutor  to  elect  which  he  will  go  upon. 

IvDiCTMBirr  for  larceny  in  stealing  two  pigs,  with  a  second  count  charging  the  prisoner  with 
a  substantive  felonv  in  receiving  the  pigs,  knowing  them  to  be  stolen. 

C.PkiUipg,  for  tne  prisoner,  submitted,  that  as  these  were  distinct  felonies,  the  prosecutor 
<^Qght  to  elect  which  he  would  go  upon. 

VAUoHAif,  B.  I  think  the  prosecutor  must  elect  which  of  these  counts  he  will  go  upon,  and 
^»9odon  the  other  (a). 

(«)  In  the  ease  of  Toung  ▼.  The  King  (in  error),  3  T.  R.  106,  BuUor,  J.,  says,  "  In  mifderoea- 
*^vs,  it  is  no  objection  to  an  indictment  that  it  contains  several  charges.    The  case  of  felonies 

3H 
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JufCiM,  ibr  the  proMcittion,  elecnod  to  go  upon  the  oovnt  for  reoeMinf. 

Verdiel-*<3«lif. 

Justice,  for  the  prosecation. 
C.  PhiUipg,  for  the  prisoner. 

[Atloniie^^  ,  and  — — .] 

admits  of  a  dfiVbrent  oonnderafioTt.  If  if  appear,  befbre  the  defendant  haa  pleaded,  or  the  lary 
are  charged,  that  he  ia  te  be  tried  Ibr  aepiu-ate  eilbrTcea,  it  haa  been  the  praetioe  of  the  Jirifci 
to  quaah  the  indictment,  leat  ic  ahould  confound  the  priaoner  in  hia  dc fonoe,  or  prejadiee  Ml 
in  hia  challen|^  of  the  Jury  ;  but  these  are  only  matiefa  of  prudence  and  discretion.  If  the 
Judge  who  tries  the  priaoner  doea  not  diacover  it  in  time,  I  think  he  may  put  the  proaeeuter  to 
make  his  election  on  which  charge  he  will  prooeed.  0iit  if  the  eaae  haa  gone  to  fM  lenfftliof  a 
▼erdict,  it  is  no  objection  in  arreat  of  jud^ent.*'  In  the  caae  of  Sex  v.  2)im»,  Cair.  SapP.  82, 
it  waa  held  by  the  twelve  Judgea,  that  in  caaea  where  it  ia  pnbuUe  that  all  the  goods  sliefsd 
to  have  been  atolen  were  not  atolen  at  one  time,  but  still  it  be  poBsMe  that  they  might  be  so, 
the  Judge  at  the  trial  should  net  put  tlM  pssaaiMttMr  to  eloot  to  go  upon  the  stealing  of  aome 
particular  article  or  articlea. 


*RBX  p.  MAKIA  HUOGINS.    Jui^  15.  [UU 

An  inquisition  for  murder,  charging  tint  the  priaoner  upon  a  new-bom  fomrale  diild  did  anN 
an  aaaault,  and  the  aaid  new-born  chiM,  with  '*  both  her  handa,  in  a  certain  piece  of  flanoal, 
of  no  value,  then  and  there  feluniottBly,  wilfully,  and  of  her  malice  aforethought,  did  unp 
up  and  fold,  by  means  of  which  said  wrapping  up  and  folding  the  aaid  new-bom  female  child 
in  the  piece  ot  flannel  aforesaid,  she  the  said  new-born  female  child  was  then  and  there  lof* 
focared  and  amothered,  of  which  aaid  suflbcation,**  dec,  she  instantly  died  ;  ia  sood,  ritboagh 
the  inquisition  does  not  go  on  to  allege  that  the  flannel  waa  folded  over  the  child'a  nomh,  tt 
inclosed  the  head,  or  the  like. 

It  is  no  obiection  to  the  laying  of  the  time  in  a  coroner's  inquisition,  that  the  ofience  is  slsiod 
to  have  been  committed  on  the  *'36<Jk  day  June"  omitting  the  word  "  of.** 

IifQirisxTroir  for  the  wilful  murder  of  a  female  bastard  child.  The  inqaishion 
charged,  that,  on  the  '^26th  day  June,*^  dtc.,the  prisoner  on  the  aaid  child  ''did 
make  an  assauit ;  and  that  the  iaid  M.  H.  her  the  said  new*born  child,  with 
both  her  hands,  in  a  eprtain  piece  of  flannel,  of  no  value,  then  and  there  Mm- 
oasiy,  wilfully,  and  of  her  nmlice  aforethought,  did  wrap  up  and  fold,  by  m^ans 
of  which  said  wrapping  op  and  iblding  the  said  iM^w-born  female  bastard  child 
in  the  piece  of  flannel  aforesaid,  she  the  said  new*bom  female  child  was  then 
and  there  suflfocated  and  smothered ;  of  which  said  suflboation  and  smothering 
she  the  said  new-born  female  child  then  and  there  instantly  died ;  and  so  the 
jurors  aforesaid,*'  &c. 

Carrington^  for  the  prisoner.  I  submit  that  this  inquisition  must  be  quashed, 
on  three  groucids :  Pira^  because  the  time  is  imperfectly  laid,  it  being  stated  is 
the  '<  2dth  day  June,'^  instead  of  the  '*  26th  day  of  June.*'  Seeondly^  becmae 
the  ofience  itself  is  not  suflUciently  charged,  as  the  indictment  does  not  impute  to 
the  prisoner  that  she  did  any  thing  sufficient  to  cause  death.  In  every  indict- 
ment for  murder,  the  size  and  situation  of  the  wound  are  to  be  stated,  to  show 
that  the  injury  was  of  such  a  nature  aa  to  be  the  cause  of  the  death,  unless  where 
a  limb  hns  been  cut  oflT,  which  is  considered  to  be  of  itself  sufficient  to  cause 
death.  Now  here,  the  whole  that  is  charged  against  the  prisoner  is,  that  she 
wrapped  the  child  in  flannel,  which  is  not  only  a  harmless,  but  almost  a  neces- 
sary act  (or  its  preservation ;  and  the  allegation  is  defective  in  not  going  on  to 
charge  that  she  wrapped  the  flannel  tightly  over  the  child's  mouth,  or  inclosed 
its  head  in  it,  or  the  like.  Tkirdly^  one  of  the  names  signed  to  the  inquisitioa 
di^rs  from  the  name  of  any  of  the  jurors  stated  in  the  caption. 

*VAU6HAir,  B.  I  think  there  is  nothing  in  the  first  objection  as  to  the  ■•«.«« 
laying  of  the  time.    I  eamiot  read  <*  the  36th  day  June"  to  mean  any  ^ 
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thing  but  the  26th  day  of  June  (a).  As  to  the  manner  of  charging  the  of&noe, 
I  also  am  of  opinion  that  that  is  sufficient.  When  it  is  charged  that  the  prisoner 
**  feloniously,  wilfully,  and  of  her  malice  aforethought,"  did  wrap  up  and  HM 
the  child  in  flannel,  whereby  the  child  was  suffocated,  I  must  understand  that  to 
mean  a  wilful  sufibcation  by  those  neana,  whicli  is  exactly  what  is  intended  to 
be  charged  on  this  inquisition.  With  respect  to  the  third  objection,  I  am  clearly 
of  opinion  that  that  is  fatal ;  and  on  that  ground  I.  shall  quash  the  inquisition. 

Inquisition  quashed. 

Justice^  for  the  prosecution. 

QirriftgUntj  for  the  prisoner. 

[Attornies — Siade^  and  F)rankum,'] 

(a)  Tn  the  ease  otBex  y.  Seoit,  Rom.  &  Ry.  C.  C.  K.  415,  where  an  mdietment  for  an  sflettea 
alleged  to  be  committed,  1  Geo.  4,  concluded  against  the  peace  of  the  /die  king,  the  word  '*  Inttf** 


time  of  the  oflence  in  indictments  can  only  be  taken  advantage  of  by  damorrer.    Bat  thil 
ttatttie  doea  not  apply  to  ooronera'  inquiaitionab 


•416]  *REX  V.  BRINKLETT  et  al.    July  16. 

An  indictment  for  manalaughter  described  the  deceased,  who  was  a  Peer  of  Ireland,  aa  '*  H. 
S.,  Baron  M.  of  C,  in  the  county  of  R.,  in  that  part  of  the  United  Kingdom  called  Ireland.'* 
It  was  proved  that  H.  was  his  Christian  name.  S.  his  family  surname,  and  Baron  M.  dtc.,  his 
title :  Held,  no  variance,  imd  that  the  Court  was  not  bound  to  construe  H.  S.  to  be  one 
Christian  name. 

Maxslauohtbr. — ^The  indictment  described  the  deceased  as  "  Henry  Sand- 
ford,  Baron  Mount  Sandford,  of  Castlerea,  in  the  county  of  Roscommon,  in  that 
part  of  the  United  Kingdom  called  Ireland." 

Mr.  Gasooigne,  who  was  called  to  prove  the  name  of  ^e  deceased,  said,  that 
Lord  Mount  Sandford's  Christian  name  was  Henry ;  that  his  family  surname 
was  Sandford ;  and  his  title  Baron  Mount  Sandford. 

Curtcoodj  and  Shepherd^  for  the  prisoners.  Upon  the  face  of  this  indictment 
the  name  Henry  Sandford  must  be  taken  to  be  one  Christian  name ;  because, 
since  the  anion  with  Ireland,  Peers  of  Ireland  are  Peers  of  the  United  Kingdom, 
except  for  the  purposes  of  sitting  in  Parliament  and  voting.  A  peer  has  no 
mroame,  that  being  merged  in  his  title;  afid  therefore  Henry  Sandford  must  be 
taken  tn  be  laid  as  one  Christian  name,  wbiek  is  not  piio?ed. 

Jh/fourd^  and  Sficker^  contrd.  The  name  of.  the  deceased  must  be  inserted 
correctly  in  an  indictment  for  murder  or  manslaughter,  to  show  with  certainty 
wbat  person  was* killed.  Now  here  the  deceased  is  described  with  the  greatest 
particulnrity.  Again,  this  indictment  has  nothing  vicious  on  the  face  of^  it,  non 
conttat  that  what  is  stated  tliere  is  not  the  right  name  of  the  deceased.  It  thern- 
fore  becomes  a  mere  question  of  variance ;.  and  with  respect  to  that,  Mr.  Gas- 
coigne  proves,  that  the  Christian  name  and  title  of  the  deceased  are  correctly 
^ated,  and  that  the  family  surname  is  also  correctly  stated,  although  its  intro- 
duction may  be  superfluous.  But  still,  if  it  is  proved  that  every  thing  is  stated 
correctly,  the  mere  superfluous  introduction  of  the  peer's  surname  will  not  vitiate 
the  indictment. 

*4I71       *VAUOHAif,  B.     There  is  no  error  on  the  face  of  the  indictment,  and 
^  the  whole  question  is,  whether  the  evidence  of  Mr.  Gascoigne  proves  that 
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there  is  a  variance.  Now,  I  think  it  does  not ;  we  must  take  what  he  says  all 
together.  However,  if,  on  consideration,  I  siiould  tliink  the  objection  valid,  I 
will  reserve  the  point. 

Verdict — Guiltv. 

Thlfourdy  and  Seeker^  ibr  the  prosecution. 

Cunooodj  and  Shepherd^  for  the  prisoners. 

[Attomies — Vowles^  Junr.,  and  Walmore.^ 


Ik  the  course  of  the  Circuit,  the  learned  Baron  stated  that  he  had  recoo- 
sidered  the  case,  and  was  clearly  of  opinion  that  there  was  no  variance,  and 
therefore  he  should  not  reserve  the  point. 

In  the  commission  for  the  trinl  of  Lord  Byron,  Ibr  the  murder  of  Mr.  Chaworth,  in  17(5,  hii 
Lordship  was  styled  William  Bjfron,  Baron  fiyron  of  Rochdnle,  and  was  so  described  in  ihs 
indictment.  His  Ltordship  was  an  English  peer,  the  creation  of  his  title  being  in  the  yesr  1643. 
However,  it  can  hardly  be  supposed,  that  his  Lordship's  Christian  name  was  JVilUam  Byrm, 
because  all  through  the  trial  he  was  addressed  by  the  Lord  High  Steward,  as  WUiiam  Lord 
Byron,  and  so  styled  in  all  the  proclamations,  &.c.,  during  the  trial ;  and  at  the  condusioo  of 
it,  the  question  put  was,  **  what  says  your  Lordship  f  Is  William  Lord  Byron,  guilty,*'  Slc 
19  Slate  Tr.  1177. 

Lord  Ferrers  was  indicted  (Id.  85)  as  Lawrence  Earl  Ferrers,  Viscount  Tarn  worth ;  and  then 
can  be  no  doubt  that  the  uMual  way  of  describing  a  peer  is  by  his  Christian  name  ai^  his  title, 
omitting  his  family  surname. 


•OXFORD  ASSIZES.  [MIS 

BEFORE  MR.  JUSTICE  GASELEE. 


REX  P.  COMPTON  et  at.    Julfj  18. 

On  an  indictment  for  burglary,  by  breaking  into  a  house  in  the  night  time,  and  stealing  to  tht 
value  of  5/.  or  more,  the  pnsoner  may  be  convicted  of  burslary,  or  of  house-breaking  nnder 
the  Stat.  7  &  8  Geo.  4,  c.  29,  s.  12,  or  of  stealing  in  a  dweUing-houae  to  ihe  value  of  52. 

Burglary. — The  indictment  chained  the  prisoners  with  breaking  into  the 
house  in  the  night  time,  and  stealing  goods  to  more  than  the  value  of  20/. 

Gasklbb,  J.  Upon  this  indictment,  if  the  Jury  are  satisfied,  that  there  was 
a  breaking  in  the  night  time  with  intent  to  steal,  they  may  convict  these 
prisoners  of  burglary ;  but  if  they  should  think  the  breaking  was  not  in  the 
night  time,  but  that  there  was  a  breaking  and  goods  stolen  of  any  value,  they 
may  convict  the  prisoners  of  house-breaking,  under  the  8tat.*7  &  8  Greo.  4,  c. 
29,  s.  12;  or  if  they  should  think  that  the  evidence  of  the  breaking  is  not  suffi- 
cient, they  may  still,  upon  this  indictment,  convict  the  prisoners  of  stealing  ioa 
dwelling-house,  to  the  value  of  five  pounds. 

Verdict — Guilty  of  burglary. 

Curwood^  for  the  prosecution. 

ChurchiU^  and  Cooper^  (or  the  respective  prisoners. 

[Attomies — B,  Aplin^  ibr  the  prosecution;  and  Cecil  and   Tbmef,  for  the 

respective  prisoners.] 
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♦REX  V.  MARY  HANKS.    Jufy  18. 


A  cause  woa  referred  by  vt  Judgo*8  order  to  C.  D.,  and  by  the  order  it  was  directed  that  the 
u'iijiessc:f  should  be  sworn  betorc  a  Judge,  **or  beiore  a  commismoner  duty  authorized.**  A 
witness  was  sworn  before  a  commissioner  for  taking  affidavits,  and  examined  vita  voce  by  the 
arbitrator :  Iluld,  tliat  a  witness  so  sworn  was  not  mdictable  for  perjury. 

Pkrjury,  in  swearing  falsely  before  Mr.  Crevw  Dudley,  an  arbitrator 
appointed  under  an  order  of  Lord  Tbntereien,  It  appeared,  that  an  action 
dc{x;iiding  in  the  Court  of  King^s  Bench  wma  referred  by  an  order  of  Lord  'Ikn^ 
be f den  to  Mr.  Crews  Dudley,  and  by  his  Lordship's  order  it  was  **  further  ordered, 
that  the  respective  witnesses  should  be  sworn  before  the  said  Chief  Justicei  or 
some  other  Judge  of  his  Majesty's  Court  of  King's  Bench,  or  before  a  comfnis- 
sioner  duly  authorizedJ'*  Mr.  Dudley  was  a  commissioner  for  taking  affidavits 
io  the  Court  of  King's  Bench ;  and  he,  under  this  order,  swore  the  present 
defendant  as  a  witness,  before  himself,  and  signed  a  jureU^  stating,  that  she  had 
been  so  sworn ;  and  be  then  examined  her  vwd  voce.  On  this  evidence  the 
perjury  was  assigned. 

TfUfourd^  for  the  defendant,,  objected— That,  although  Mr.  Dudley  was  ft 
commissioner  duly  authorized  by  his  commission  to  take  affidavits,  yet  he  had 
no  authority  of  any  kind  to  administer  an  oath  lor  any  vivii  voce  examination ; 
and  be  further  objected,  that  the  order  of  Lord  Ikvterden  conferred  no  new 
power  of  swearing  witnesses,  but  merely  allowed  tlie  witnesses  to  be  sworn 
before  a  commissioner  duly  authorized^  which  meant,  authorized  by  some  other 
means. 

Gassleb,  J.  By  the  statute  29  Car.  3,  c.  5,  the  Courts  are  empowered  t» 
appoint  commissioners  (or  taking  affidavits ;  and  if  this  order  had  empowered  m 
commissioner  for  taking  affidavits  to  administer  this  oath,  I  would  have  reserved' 
the  point,  because,  whether  the  Court  of  King's  Bench  has  any  power  to  authorize 
their  commi.ssioners  to  take  any  thing  but  affidavits,  is  a  question  that  I  should 
«40Q1  have  leA  them  to  decide.  However,  on  this  order,  that  ^question  does 
^  not  arise,  for  tho  order  only  allows  the  witnesses  to  be  sworn  before  a 
commissioner  duly  authorized;  now,  as  Mr.  Dudley  was  never  authorized  ta 
administer  an  oath  for  a  vivd  voce  examination,  I  am  of  opinion  that  the  defend^ 
ant  must  be  acquitted. 

Verdict— Not  Guilty. 

Curtcoodf  for  the  prosecution. 

Talfourd^  for  the  defendant.  * 

[Attorniea— Price,  and  H,  Taunton.] 

By  the  ttatute  29  Car.  3,  e.  5,  it  is  emcted,  that  the  Lord  Chief  Justice  and  Judges  of  th« 
piort  of  King's  Bench  (and  also  the  Judges  of  the  other  Courts  respectively),  shall  mad  may, 
py  one  or  more  commission  or  commissions,  under  the  seals  of  these  Courts,  empower  persona 
in  the  several  shirea  of  England,  "  to  fake  and  receive  all  and  every  such  affidavit  and  affida- 
vit** as  any  person  or  persons  shall  be  willing  and  desirous  to  make  before  any  of  the  persona 


Persons  forswearing  themselves  in  such  affidavit  or  affidavits,  are  made  liable  to  the  aame  penal* 
^ea  as  if  such  affi£vit  or  affidavits  had  been  made  and  taken  in  open  Court. 

VouXIV.— 81  SH* 


•A 
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WORCESTER  CITY  ASSIZES. 
BEFORE  MR.  JUSTICE  GASELEE. 


REX  V.  SPENCER.    July  22. 

Indictment  for  false  pretences  in  paanng  e  note  of  a  bank  that  had  stopped  payment  as  a  gooi 
note.  'i*he  prisoner  knew  that  the  bank  bad  stopped  pavment ;  but  it  appeared  that  two  only 
of  the  partners  of  the  bank  had  become  bankrupt,  a^id  mat  the  third  had  not :  Held,  that  tiit 
prisoner  must  be  acquitted. 

False  pretence. — ^The  indictment  stated,  that  the  prisoner  **  did  oflfer  and  pay 
a  certain  paper  writing,  partly  printed  and  partly  written,  purporting  to  be  the 
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^promissory  note  of  Coleman,  Smith,  and  Morris,  for  the  payment  of  1/., 
as  copartners  and  bankers  trading  under  the  firm  of  C,  S.  &  M.,  and 
did  then  and  there  unlawfully  and  falsely  pretend  to  one  Peter  Pollard,  that  the 
same  was  a  good  and  available  note  of  the  said  C,  S.  &  M.,  whereas,  dec.  it 
was  not,  at  the  time  it  was  so  oficred,  a  good  and  available  note,  as  he  the  said 
F.  S.  well  knew,"  &c.  (a). 

It  was  proved,  that  the  prisoner  gave  the  note  to  the  prosecutor  in  paymmt 
for  meat ;  and  another  witness  proved,  that  he  had  told  the  prisoner  that  the 
Lieominster  bank  (from  which  the  note  was  issued)  had  stopped  payment.  It 
was  also  shown,  on  the  part  of  the  prosecution,  that  the  banking-house  at  Leo- 
minster was  shut  up,  and  that  Messrs.  Coleman  de  Morris  had  become  bank- 
rupts;  but  it  appeared,  on  the  cross-examination,  that  Mr.  Smith,  the  third 
partner,  had  not  become  bankrupt. 

Busby y  for  the  prisoner,  objected,  that,  as  one  of  the  partners  had  not  become 
bankrupt,  the  note  remained  an  available  note  as  it  respected  him ;  and  non 
consUU^  that,  if  presented  to  him,  it  would  not  have  been  paid. 
,  Gasblbb,  J.  On  this  evidence  the  prisoner  must  be  acquitted;  because, as 
it  appears  that  the  note  may  ultimately  be  paid,  I  cannot  say  that  the  prisoaer 
was  guilty  of  a  fraud  in'  passing  it  away. 

Verdict— Not  Guilty  {b). 

Godson^  for  the  prosecution. 

Busby^  for  the  prisoner. 

[Attornies — Wilson^  and  iS.  Godson.l 

(e)  In  the  ease  of  Rex  ▼.  FrteUt,  Ross.  &.  R.,  C.  C.  R.  127,  it  was  held,  that  the  acts  ind 
conduct  of  a  party  may  be  sufficient  to  constitute  a  false  pretence,  without  any  verbal  repra- 
sentsf  ions  of  a  falae  nature ;  and  that  the  fact  of  uttering  a  counterfeit  note  as  a  genuine  aote, 
is  tantamount  to  a  representation  that  it  was  so. 

(6)  For  this  report,  we  are  indebted  to  the  kindneas  of  one  of  the  counsel  in  the  cass. 


•REX  V.  EDWARD  HODGSON.    July  80.  [•421 

If  a  prisoner,  indicted  for  embezslement,  does  not  know  the  specific  acts  of  embenleneot 
intended  to  be  charged  against  him,  he  should  apply  to  the  prosecutor  for  a  pardcnlar  of  tbi 
charges ;  and  if  it  be  refused,  the  Jud(|[e  will,  on  motion,  supported  by  proper  afikUTiti, 
grant  an  order  for  such  particular  to  be  given,  and  postpone  the  trial,  if  necessary. 

0uch  particular  ought,  at  lenat,  to  state  the  namea  of  the  persons  from  whom  the  moosy  ii 
alleged  to  have  been  received. 

U  was  the  duty  of  a  clerk  to  receive  monies  daily  at  N.,  to  enter  all  such  mooies  so  neeived  il 
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a  book,  and  to  remit  the  ■mount  weekly  to  L.  His  entriee  were  all  correct,  and  admitted 
the  receipt  of  all  the  monies ;  but  he  did  not  remit  them  to  L.,  as  was  his  duty :  Held,  no 
embezxlemenL 

ExBcssLBMsiiT. — ^The  indictment  (which  was  framed  under  the  stat.  7  6c  8 
Geo.  4,  c.  29)  contained  counts  for  three  acts  of  erobezzlementy  all^;ed  to  have 
been  committed  within  six  months. 

The  prisoner  had  been  the  clerk  in  the  Mail  Coach  Office  at  Newcastle- 
under-Lyme ;  and,  at  the  time  he  pleaded  to  the  indictment,  an  affidavit  made 
by  the  prisoner  was  put  in,  in  which,  after  stating  that  he  had  been  informed 
that  an  indictment  for  embezzlement  had  been  preierred  against  him,  he  added, 
that  he  was  wholly  unacquainted  with  the  particular  acts  of  embezzlement 
intended  to  be  charged  against  him ;  and  also  that  he  was  advised,  and  verily 
believed,  that,  in  order  to  his  defence,  it  was  necessary  that  he  should  be  fur- 
nished with  a  particular  of  the  specific  charges  intended  to  be  brought  forward. 

Oitrwoodj  for  the  prisoner,  on  this  affidavit,  moved  for  an  order,  directing  the 
prosecutor  to  furnish  a  particular  of  the  charges.  He  argued,  that,  as  the  indict- 
ment gave  the  prisoner  no  knowledge  of  the  time  at  which  the  ofiences  were 
supposed  to  have  been  committed,  nor  of  the  amount  of  the  money,  nor  of  the 
persons  from  whom  it  was  said  to  have  been  received ;  it  was  wholly  impossible 
that  the  prisoner  could  make  his  defence ;  because,  as  a  coach-office  clerk,  he 
had  received  many  hundred  sums  of  money  every  day.  He  relied  on  the 
authorities  collected  in  Carr.  Supp.  (a). 

Vauohaiv,  B.  1  have  re/erred  to  those  passages  of  the  work  which  you  rely 
upon ;  and  I  think  that  the  authorities  there  cited  are  very  much  to  the  purpose. 
Have  you  applied  to  the  prosecutor  for  the  particular  you  want  ? 
*4231  *Ct4ncood,  No,  my  Lord ;  but  notice  has  been  given  of  this  motion. 
^  Vauohan,  B.  I  think  you  ought  to  apply  to  the  other  side  to  furnish 
you  with  a  particular;  and  if  they  refuse  it,  I  will  grant  an  order.  The  clause 
of  the  Stat.  7  ^c  8  Geo.  4,  c,  29,  respecting  the  framing  of  indictments  for  embez- 
zlement, causes  the  greatest  hardship  to  prisoners.  What  information  does  the 
indictment  convey  to  such  a  man  as  this?  As  a  clerk  in  a  coach-office,  he  must 
have  received  money  from  many  hundred  persons.  I  should  therefore  recom- 
mend the  prisoner's  attorney  to  apply  to  the  prosecution  for  a  particular ;  and  I 
think  that  the  prosecutor  ought  at  least  to  give  the  names  of  the  persons  from 
whom  the  sums  of  money  are  alleged  to  have  been  received;  and  if  the  necessary 
information  is  refused,  I  will,  on  an  affidavit  of  that  fact,  grant  an  order,  and 
put  off  the  trial. 

R.  V.  RichardSy  (or  the  prosecution.  The  prosecutor  will  furnish  a  particular, 
if  your  Lordship  thinks  he  ought. 

Vavohan,  B.  Without  laying  down  any  express  rule,  I  certainly  do  say 
hat  the  prosecutor,  in  a  case  of  embezzlement,  ought,  in  justice  to  the  prisoner, 
to  give  him  much  more  information  than  the  indictment  contains  (5.) 

R.  F.  Richards^  for  the  prosecution,  then  furnished  a  particular ;  with  which 
Curwoody  for  the  prisoner,  expressed  himself  quite  satisfied. 

The  facts  of  the  case  were  as  follow  :-^The  prosecutor,  Mr.  Scott,  to  whom 
the  prisoner  had  acted  as  clerk,  was  one  of  the  proprietors  of  the  London  and 

*4241  ^L^^^nX^  ^^''  >  <^^  >^  ^^^  ^^®  ^"^y  ^^  ^^  prisoner  to  receive  money 
-■  (or  passengers  and  parcels,  to  enter  the  sums  in  a  book,  and  to  remit 
the  amount  weekly  to  Liverpool.    In  this  book  the  prisoner  had  made  the 
following  entries: — 

£      s.    d. 

*«  13  June 16     6 

15  June    .        • .     1     17      0 

20  June .         2     18     0" 

» 

re)  3d  Ed.  p.  323. 

(&)  For  the  claow  of  the  ttat.  7  &  8  G«o.  4,  c.  39,  reipeeting  the  framing  of  indictments  for 
•nbenlement.  and  the  anthorities  oa  which  the  applicatwn  lor  a  pai^ticalar  was  fonnded,  see 
C«r.  Bopp.  3d  Edit.  p.  319-334. 
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88  of  sums  reoeiyed  by  him ;  but  it  was  admitted  that  the  prisoner  bad  made  do 
false  entry,  aod  that  he  had  charged  himself  in  the  books  with  alt  monies  that 
he  had  received  ;  but  it  was  imputed  to  him,  that,  having  received  these  three 
•ums,  bo  had  not  sent  them  to  Liverpool,  as  he  ought  to  have  done. 

Vaughan,  B.  This  is  no  embezzlement :  it  is  only  a  deiault  of  payment 
If  the  prisoner  regularly  admits  the  receipt  of  tlie  moaeyt  the  mere  iact  of  not 
paying  it  over  is  not  a  felony.    It  ia  but  matleff  of  aooount.  (a) 

VecdidH-Not  Guilty. 
.    R.  V.  RichardSj  fi>r  the  pfosecutioa* 

Ouneood^  for  the  prisoner. 

[Attoenien— I9iffm,  f  FlmLl 

(a)  Intheoweof£avT.  HiU,  3  Rum.  1342,  itappMradbsrtl^boQlMor  »cierk  AitWhii 
received  much  more  than  he  bed  paid  away ;  aod  from  thia  toe  proaectttora  (his  maatera)  wiabed 
it  to  be  inferred  that  he  must  have  embezzled  aome  particaiar  note  or  piece  of  money ;  bat 
Oumm^  B.,  held,  that  tbii  waa  not  enongh,  and  that  it  wasaeoasHry  to  prove  that aanedia' 
tiiM^  act  ef  embeuleme&i  had  beeaoomuittadi 


•GLOUCEST£R  ASSIZES.  [*4» 

BEFO&E  MR,  BARON  VAU1Q9ANI 


REX  V.  DANIEL  CORDY  and  another.    Aug.  16. 

iVaefiee.— It  being  qneationeble  whether  a  particular  eoimt  in  an  indictment  for  Mopjwm  nef 
bad  on  demurrer,  upon  an  objection  that  wonld  be  aided  by  verdict,  and  thia  being  poiote^ 
out  to  the  Judge  before  plea  pleaded^Hia  Lordahip,  to  aave  the  public  time,  directed  tbe 
trial  to  proceeo,  saying,  that  if  the  priaoner  ahould  be  conricted  on  eridence,  which,  in  hii 
opinion,  waa  applicable  to  thia  count  onl^,  he  would  conaider  it  aa  demurred  to,  and  allow 
tbe  demurrer  to  be  argued,  putting  the  pnaoner  in  the  aame  aituation aa  if  theooaat  had  bcai 
demurred  to  in  the  fixit  inatance. 

Indictubnt,  for  cutting,  under  the  statute  9  Geo.  4,  c.  81.  The  Jirst  coant 
laid  the  offence  to  be  with  intent  to  maim ;  the  second^  with  intent  to  disfiguoe 
and  disable;  the  thirds  with  intent  to  do  some  grievous  bodily  harm ;  aod  the 
/aurth  and  fifth  counts,  with  intent  to  prevent  a  lawAil  apprehension. 

Before  plea  pleaded,  OafringUm^  for  the  prisoners,  stated,  that  the  fbactb 
and  fiflh  counts  would  be  bad  on  demurrer,  as  thej  did  not  sufficiently  allege 
the  cause  of  the  apprehension  (a) ;.  and  he  mentioned  this,  because  these  defects 
were  such  as  could  not  be  taken  advantage  of,  either  in  arrest  of  judgment  or 
as  matter  of  error ;  as,  even  without  the  disputable  allegations,  these  counts 
charged  the  offence  in  the  words  of  the  statute  creating  it,  which  is  good  under 
the  statute  7  Geo.  4,  c.  64,  s.  2(^,  except  upon  demurrer.  With  respect  to  the 
other  counts,  he  admitted,  that  they  were  free  from  objection. 

Vauohan,  B.  ^As  there  are  three  counts  of  the  indictment  clearly  good,  I 
think  the  best  courte  for  the  saving  of  the  public  time  will  be  to  allow  tKs  trial 
to  proceed.  If  the  prisoners  are  acquitted  on  the  merits,  the* goodness  of  these 
latter  counts  becomes  immaterial ;  and  that  will  likewise  be  the  case  if  tbe 

(•>^  Aa  indiotment  for  etiliili|>  wkh^inHnfrtareaiat  a4awlii|*  amwaheosimN  onghltto^tfM^tbt 
"-'  apyahaaakw,  apai  t».itoyit|irt.tlie.tOTIiihsnwa  ws»a  lairf<A-«i» 
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prisonere  are  oonvicted  oa  tmy  one  of  the  three  clearly  good  counts ;  however^ 
M261  ^^  *ih^>^  shoold  be  a  convictimi,  and  I  should  think  that  the  evidence 
-^  applied  to  the  fourth  and  fifth  oouats  only*  I  will  consider  them  as 
demurred  to,  and  let  yon  in  to  argue  the  goodness  of  the  allegations ;  and  if 
they  shall  turn  out  to  be  not  good,  1  will  put  the  prisoners  in  the  same  situation 
as  if  theae  counts  had  hem  demiirfed  to,  and  the  demurrer  argued  in  the  first 
iDStaiice. 

The  prisoners  were  acquitted  on  the  merits  (a). 

Justice^  for  the  proaecBtioQ. 

Currifmgtony  for  the  priaonenk 

{Atloflniies«-^J?Aawome,  W,  ^  A,  and  ■.] 

<a)  The  «oarae  ef  piodeading  suggflattid  by  the  lesraed  Baron  tends  ronch  to  the  eaving  of 
tbe  public  time,  because,  on  the  tnafof  an  indictment,  containing  several  clearly  good"  counts, 
and  only  otie  or  two  disputable  tines,  it  wotfld  rarely  happen  thut  the  prisoner  should  be  con* 
▼ieted  «n  the  disputable  ooimts  only,  and  eeqnitted  on  all  the  otbers.  However,  it  being  enaotCMi 
by  the  etatttte  7  Geo.  4,  c.  64,  •.21,"  I'hat,  where  tbe  oflence  charged  has  been  created  by. 
any  statute,  or  subgected  to  a  greater  de^e  of  punishment,  or  excluded  from  the  benefit  of 
chfgy  by  any  «ratate,  the  Mictment  or  mformation  shall,  \ttfttr  eertftef,  be  held  mifiicient  io 
ewisui  ifae  puroshment  prescribed  by  the  statute,  tf  it  deBcrUe  lAe  ^feuee  in  the  v&rda  9f  the 
fftafttCe,*'  it  behoves  the  prisoner's  counsel,  in  all  cases  within  the  operation  of  this  enactment,, 
not  to  let  a  verdict  pnss  against  his  client  on  a  count  having  any  defect  which  would  be  aided 
by  verdict.  Tliis  can  only  be  prevented  by  a  demurrer  to  such  count ;  end  though,  it  is  true, 
thai  in  vMat  cnws  tbe  veraiet  migkt  not  be  fennd  on  that  count  only ;  yet,  we  MJieve  that  a 
ease  hasoccurred'On  one  of  the  circuits,  where  a  prisoner  wss  convicted  only  on  particular  counts 
of  an  indictment,  and  tbot  tbese  counts  (originaUy  not  good)  were  aided  by  this  enactment. 

As  10  whether  ia  judgment  on  a  demurrer  to  an  indictment  for  felony  is  eanehuive  againsi 
ne  prisaBer,  or  whether  it  is,  ikai  Ae  jfteuld  answer  eccr,  hss  been  doubted :  however,  the  beN 
ter  opinion  certainly  is,  that,  in  cases  of /etony,  the  prisoner  can  only  have  final  judgment, 
against  him  after  a  conviction  upon  the  merits ;  and  that  the  prisoner  is  not  precluded  from 
disputing  tbe  charge,  merely  beeauee  a  plea  of  ufUrtMs  aequii,  or  eonviet,  a  plea  of  pardon^ 
M271  <l?»tirrer,  *or  other  matter,  beside  the  justice  of  the  case,  may  have  been  adjudged  against 
him.  Indeed  this  is  clearly  so  in  the  case  of  a  plea  of  autrefoig  acquit  being  found  against 
the  prisoner.     On  this  subject  see  2  Curw.  Hawk.  c.  31 ;  1  Stark.  C.  L.  315,  and  4  Bl.  CoiBi 


MORRIS  V.  DAVIES,  and  HARRIET,  his  Wife.    Aug.  21. 

IT  husband  and  wife  are  in  such  a  situation  that  sexual  intercourse  might  have  taken  place,  the 
Isw  presames  that  it  did  take  place,  unless  such  facts  are  proved  as  satisfy  the  Jury  hmf&ntt 
^l  dotAt  that  no  such  intercourse  did  take  place ;  and,  therefore,  unless  such  facts  are  proved, 
a  child  born  of  the  wife  is  legitimate,  if  the  husband  and  wife  were  in  such  a  situation  that 
sexual  intercourse  might  have  taken  place  between  them,  at  a  time,  when,  by  the  course  of 
nature,  tbe  husband  could  have  been  the  father  of  the  child. 

li,  aft^  the  trial  of  an  issue  out  ef  Chancery,  the  Jury  are  locked  up  for  many  houra,  and  are 
not  likelv  to  agree  when  the  Judge  is  about  to  leave  the  town— The  Judge  will  diacharge 
them  of  his  own  authority,  if  the  parties  decline  consenting  to  their  discharge;  but  if  a  Jury 
he  under  such  ch'cumscancea,  in  a  cause  depending  between  party  and  party,  sanUe,  that  the 
Jedge  would  order  that  the  Jury  should  follow  him  in  a  cart. 

Tbis  was  a  third  trial  of  the  issue,  whether  the  plaintiff  was  the  legitimate 
WD  of  William  and  Mary  Morris  (the  second  trial  of  which  is  reported,  ante^ 
P*  215).  Lord  Lyndhurst^  C,  directed  a  third  trial,  on  the  ground,  that  the 
1^*0  former  verdicts  w<>re  contrary  to  each  other,  and  the  last  of  them  unsatis- 
iactory  to  the  learned  Baron  before  whom  the  case  was  tried,  and  also  because 
some  fresh  evidence  had  been  adduced  at  the  second  trial. 

The  facts  were  proved  on  both  sides  precisely  as  stated,  anU^  p.  216,  except 
that,  as  the  witness,  Mary  Evans,  was  not  called,  what  is  there  stated  as  the 
efiect  of  her  testimony  was  not  in  proof  at  the  present  trial. 

GAsauEK,  J«.  (in  iuiaaing  up.)    The  question  to  be  deteihiined  here  is. 
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whether  Mr.  and  Mrs.  Morris  were  in  such  a  situatioo  that  sexual  intercoorK 
might  have  taken  place  between  them,  at  such  a  tinne  thot  Mr.  Morris  amU 
by  the  course  of  nature,  have  been  the  father  of  the  plaintiff.  For,  if  such 
■exual  intercourse  might  have  taken  place,  the  law  presumes  that  it  did  tab 
place,  unless  the  facts  proved  on  the  other  side  are  such  as  satisfy  you,  beyond 
all  doubt,  that  no  such  sexual  intercourse  did  in  fact  take  place.  In  the  case  of 
Head  v.  Head{a\  the  Lord  Chancellor  and  Vice  Chancellor  seem  to  have 
entertained  some  doubt,  whether,  aOer  evidence  was  given,  ^showing  an  rt^na 
opportunity  of  sexual  intercourse,  any  evidence  could  be  received  on  the  ^ 
other  side,  which  did  not  go  to  show  a  physical  impossibility  on  the  part  of  the 
husband  ;  however,  in  that  case,  the  precise  point  did  not  arise.  I  much  regret 
that  I  have  not  now  the  assistance  of  my  learned  Brother  Vaughan  (6),  before 
whom  this  cause  was  so  ably  tried  on  two  former  occasions ;  however,  I  will 
read  you  the  opinion  of  my  learned  Brother,  delivered  by  him  at  the  last  trial, 
as  I  have  reason  to  know  that  the  opinion  was  delivered  by  him  af\er  much  coa- 
sideration,  and  was  satisfactory  to  the  profession.  FHere  his  Lordship  read  the 
whole  of  the  opinion  of  Vaughan^  B.,]  from  these  Reports  (c.)  Such  was  the 
opinion  of  my  learned  Brother,  afler  much  consideration,  and  I  have  stated  it 
to  you  as  containing  the  rules,  which,  according  to  the  laws  of  England,  ought 
to  «>vern  you  in  considering  of  the  legitimacy  of  the  plaintiff. 

The  Jury  retired  at  about  two  o'clock  on  Saturday,  August  23,  and  were 
locked  up  all  night ;  and  this  being  the  last  case  to  be  tried,  Mr.  Justice  Gatdetj 
at  about  nine  o'clock  in  the  morning  of  Sunday,  August  24,  sent  for  the  Jurj 
to  his  lodgings,  and  asked  them  if  they  were  likely  to  agree  on  their  verdict. 
The  foreman  (Captain  Lloyd,  R.  N.)  stated,  that  eleven  of  the  jurors  had  agreed 
that  the  verdict  should  be  for  the  plaintiff,  but  that  the  twelfth  would  not  concur 
with  them,  and  could  not  assign  any  reason  for  his  refusal.  Captain  Lloyd 
also  stated,  that  the  eleven  jurors  were  satisfied,  by  the  evidence,  that  there  had 
been  opportunity  for  the  sexual  intercourse. 

Gasblbe,  J.  As  matter  of  form,  I  will  ask  the  parties  whether  they  ooDsent 
to  the  Jury  being  discharged  without  giving  any  verdict. 

Ciincooclf  for  the  plaintiff (</).  If  this  were  an  ordinary  case  of  an  rtjoo 
issue  joined  in  a  Court  of  law,  I  should  feel  it  a  duty  to  relieve  eleven  '- 
gentlemen  so  circumstanced,  by  consenting  to  their  discharge;  but  as  this  is  ao 
issue  directed  by  the  Lord  Chancellor  for  the  information  of  his  conscience,  I 
do  not  consider  that  I  have  any  power  to  give  such  consent,  and  I  cannot  take 
the  responsibility. 

Gaskleb,  J.  Then,  gentlemen,  I  shall  take  the  responsibility  on  myself,  on 
the  ground  that  this  is  an  issue  out  of  Chancery.  I  might,  in  an  ordinary  case, 
take  you  in  a  cart  to  the  bounds  of  the  county,  and  there  discharge  you  (e) ;  hut 
I  think  it  right  to  slate  to  you  the  grounds  of  my  discharging  you  now.  Thb 
issue  is  directed  to  inform  the  conscience  of  the  Lord  Chancellor,  and  be  may 
send  it  down  again  for  trial  after  repeated  verdicts,  if  those  verdicts  are  not 
agreeable  to  his  sense  of  justice,  or  he  may  even  decree  contrary  to  a  verdict, 
if^  he  thinks  proper.  Indeed,  it  will  be  for  the  Lord  Chancellor  to  consider, 
whether  the  opinion  of  eleven  jurors,  so  expressed,  may  not  be  as  satisfactory  to 
him  as  a  formal  verdict. 

Captain  Lloyd.  My  Lord,  we  request  that  the  Lord  Chancellor  may  be 
informed  that  eleven  of  us  were  unanimous  in  favour  of  t|ie  plaintiff,  without 
leaving  the  jury-box. 

Gaseleb,  J.  I  shall  now  take  upon  myself  the  responsibility  of  discharging 
you,  and  you  are,  therefore,  discharged  without  giving  any  verdict. 

(a)  Sim.  &  Sta.  160,  and  1  Tarn.  138. 

ib)  Mr.  Buon  Vaughan  left  Gloucester  several  days  before. 

(c)  Ante,  p.  217. 

id)  All  the  derendant*s  counsel  had  left  the  town. 

U)  OIouceatefBhife  is  the  last  county  in  the  Oxfiwd  Circuit. 
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The  Jury  then  separated  (a). 

*Russell^  iSerjt.,  Cuneoody  and  Whaleletfy  for  the  plaintiflT. 
Taunton^  CaMpbeU^  Peake^  SerjL,  and  R^  V.  RicJiordSy  for  the  do« 


•430] 
fendaots. 


[Attomies — Watson  ^  Harper ^  and  Chadborne,'] 


(«)  Lord  Halt  Mjrs  (H.  P.  C.  297,  n.)t  that  in  verv  ancient  times  it  was  not  necessary  in  civil 
laes  that  all  the  twelve  jurors  should  agree ;  and  that  in  case  ot  a  difference  among  the  Jury, 
the  method  was,  to  separate  one  part  from  the  other,  and  then  to  examine  each  ot  them  as  to 
the  reasons  of  their  ditiering  in  opinion ;  and  if,  after  »uch  examinations,  both  sides  persisted 
in  their  Ibrmer  opinions,  the  Court  caused  both  verdicts  to  he  fully  and  distinctly  recorded,  and 
then  judgment  was  given  ex  dicto  major{»  jpartia  juratorum.  And  he  cites  the  cases  of  the  Abbot 
of  Ktrktlede  v.  Rlmumi  De  Eyueeourt,  5b  Hen.  3,  and  Tristram  v.  Siminel,  14  £dw.  1,  where 
this  practice  was  adopted ;  but  Bmetout  who  wrote  ttmip.  Hen.  3,  in  treating  of  the  assiie  of 
novei  tfif«rt»i«,  says  (lib.  4,  fo.  185),  that  when  the  Jury  cannot  agree,  *'  affortiHur  aMMiza,**  t*.  e. 
the  Jury  shall  be  mcreased  by  the  calling  of  additional  jurors.  However,  the  necessity  of  the 
petit  Jury  being  unanimous  has  been  long  esiablislied.  in  the  Mirror^  c.  4,  s.  24,  it  is  said, 
that  if  the  jurors  in  petit  assiies  be  of  divers  opinions,  they  are  not,  therefore,  to  be  threatened 
or  imprisoned.  And  in  41  At»i%.  pi.  11,  the  Jury  were  sworn  to  trv  the  assiie,  and  as  one  of 
them  Would  not  atrree  with  the  other  eleven,  thev  were  remanded  all  that  day  and  the  next 
without  eating  or  drinking ;  and  then  the  Judiges  oeroanded  of  the  twelfth  Juror,  whether  he 
wooid  accord  with  his  companions.    He  said  he  never  would,  and  that  he  would  rather  die  in 

Krison.  The  verdict  of  the  eleven  was  then  taken,  and  the  twelfth  sent  to  prison.  But  thin 
eing  held  by  all  the  Justices  to  be  no  verdict,  a  new  vemirefadoM  issued,  and  the  juror  was 
released  from  prison ;  and  **  the  Justices  said,  that  they  ought  to  have  carried  the  assiie  in 
carts  tiU  thev  were  agreed." 

In  Bro.  Aor.  tit.  verdict,  pK  49,  it  is  laid  down,  that  a  '*  zerdiet  de  xi.  ou  le  xii.  ne  voet  agree 
esf  «0td  verdict  ;  et  ver  eurutm  lee  Justices  duissot  aw  ems  carry  in  cartes  oee  smx,  tanq,  ils 
eera  m^ree*\  And  Mr.  Justice  Bladistone says  (3  Com.  ch.  23),  **  If  the  Jurors  do  not  agree 
in  their  verdict  before  the  Judges  are  about  to  leave  the  tovm,  though  they  are  not  to  be  threat- 
ened or  imprisoned,  the  Judges  are  not  bound  to  wait  ibr  them,  but  may  carry  them  round  the 
Circuit  from  town  to  town  in  a  cart."  It,  therefore,  appears  that  the  Jury  are  not  to  be  dis- 
charged at  the  borders  of  the  county,  except  in  cases  which  occur  in  the  last  county  of  the  Cir- 
cuit ;  and  that,  in  all  other  cases,  they  are  to  folfow  the  Judges  from  county  to  county,  till  they 
shall  be  agreed.  And  the  reason  of  their  being  discharged  at  the  boundary  of  the  last  county 
in  cases  of  this  kind,  which  have  arisen  in  that  coimty,  seems  to  be,  that  the  authority  of  the 
Judge  as  a  Jud||^  at  Nisi  Prius  is  then  at  an  end. 

On  the  Circuit,  the  Judges  have  one  commission  of  Assise  and  Nisi  Prius,  and  one  commis- 
M311  ^^  ^^  *Oyer  and  Terminer  for  their  whole  Circuit,  but  their  commissions  of  gaol  de* 
^  livery  are  separate  for  each  county. 

The  authorities  above  cited  relate  to  civil  causes:  with  respect  to  criminal  cases,  it  is  laid 
down  in  Ke*  v.  Ledingham,  1  Vent.  97,  that,  "  in  cases  of  life  and  member,  if  the  Jury  cannot 
Mree  before  the  Judges  depart,  they  are  to  be  carried  in  carts  after  them ;  so  they  may  give 
toieir  verdict  out  of  the  county."  With  request  to  the  discharging  of  a  Jury  who  cannot  agree 
in  a  criminal  case.  Lord  Cnke  says  (3  Inst.  110),  **  If  any  person  be  indicted  of  treasoii  or  of 
felony  or  larceny,  and  plead  not  guilty,  and  thereupon  a  Jury  is  returned  and  sworn,  their  ver- 
▼ict  must  be  heard,  and  they  ca  mot  be  dischsr^ed."  Mr.  Serjeant  Hawkins  says  (2  Corw. 
Hawk.  619),  that  **it  seems  to  have  been  an  ancient  unoontroverted  rule,  that  a  Jury  sworn 
and  charged  in  a  capital  case  cannot  be  discharged  without  the  priaoner*s  consent,  till  they  have 
given  a  verdict ;  and  notwithstandincr  some  authorities  to  the  contrary  in  the  reign  ot  King 
Charles  the  Second,  this  hntb  been  nolden  for  clear  law,  both  in  the  reign  of  King  James  the 
Second  and  since  the  Revolution."  However,  in  Sir  John  Wedderhurn's  case,  Fost.  23, 
(where  the  law  on  this  subject  is  very  much  discussed),  the  Judges  agreed,  "  that,  admitting 
the  rule  laid  down  by  Lord  Coke,  to  M  a  good  general  rule,  yet  it  cannot  be  univerMallit  bind- 
ing, nor  is  it  ea^y  to  lay  down  nny  rule  thot  win  be  so."  And  they  said,  that  "the  rule  can- 
not bind  in  cases  where  it  would  be  productive  of  great  kardekip  or  manifest  injustice  to  the 
prisoner." 

Before  leaving  this  subject,  it  may  be  proper  to  remark,  that  in  the  case  of  Tristram  v.  Simind 
(above  cited),  the  whole  Jury  consisted  of  only  eleven,  the  verdict  of  ten  being  for  the  plaintiflT, 
and  the  verdict  of  the  eleventh  for  the  defendant,  and  judgment  was  given  for  the  plaintiff, 
"  fsaa  dieto  tnajoris  partis  juratorum  etandum  est.** 
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•COURT  OF  COMMON  PLEAS. 

SECOND  SITTING  AT  WESTMINSTER,  IN  EASTER  TERM,  1828. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


ROBERTS  V.  HAYWARD.    May  7. 

A  pitt^y  occupied  praroiies,  under  «n  i^reeneot  for  three  years,  at  45f.  a  yemr,  which  eipiied 
at  MMlsuinmer,  1826 ;  he  did  not  thea  go  out,  nor  did  hie  landlord  take  anj  etepa  to  compel 
Ikiin,  but  at  4be  Michaelmaa  followiag,  gave  him  notice  to  quit  at  Ledf -day,  1827,  or  pay  the 
rent  of  501,  a  year.  Ue  oontioued  in,  but  refuaed  to  pay  more  than  the  451.  rent :  Heki,  that, 
Wider  ihe  ciroumatanoea,  he  rauat  bia  taken  to  have  acquiaaoed  with  the  new  propoMl,  ami 
bound  to  pay  the  fent  of  M, 


Replkvin. — ^The  defendant  made  cognizance  as  bailtfToftlie  plaintiflT'a  land- 
lord. The  plaintiff  pleaded,  firat,  non  UnuU^  aecood,  rienz  in  arnar^  and 
third,  a  tender  of  11/.  5<.  The  distfeas  was  for  a  quarterns  rent,  from  Lady-daj 
to  Midsummer,  1827,  and  the  principal  question  in  the  cause  was,  whether  ttw 
ireot,  which  the  plaintiff  was  to  pay  for  that  quartert  was  to  be  at  the  rate  cT 
45/.  or  50/.  a  year. 

The  agreement  under  which  the  premises  were  originally  lot  was  for  three 
yearrt  from  Midsummer,  1823,  at  45/.  a  year,  payable  quarterly.  This  expired 
at  Midsummer,  1826.  The  plaintiff  did  not  quit  the  premises  at  that  time,  and 
the  landlord  did  not  then  take  any  steps  to  compel  him  ;  but  on  the  29lh  of  Sep- 
tember, 1820,  he  served  him  with  the  following  notice: — 

*'  I  hereby  give  you  notice  to  quit  the  house  and  fixtures,  now  in  your  occu- 
pation, at  IJady-day  next,  viz,  1827,  or  in  default  thereof  to  pay  rent  for  the 
house  at  50/.  a  year  from  and  after  that  day  ;  and  if  you  continue  to  occupy 
aAer  that  day,  you  will  be  considered  by  me  as  agreeing  to  pay  that  rent." 

Wilde^  Serjr.,  for  the  defendant,  contended,  that,  uucfer  the  notice,  the  plain- 
tiff was  bound  to  pay  the  rent  of  50/. ;  because,  as  the  agreement  had  expired, 
he  was  not  in  as  a  yearly  tenant,  and  therefore  the  landlord  might  require 
•him  either  to  quit  possession  at  once,  or,  if  he  continued  in,  to  pay  an  rajoo 
increased  rent.  *> 

Spdnkie,  Serjt.,  for  the  plaintiff,  contended,  that  a  fresh  year  of  the  tenancy 
commenced  at  Midsummer,  1826,  which  must  be  taken  to  be  on  the  same  terms 
as  those  of  the  old  agreement ;  and  that  such  fresh  year  having  so  commenced, 
the  landlord  was  not  in  a  condition  to  put  any  other  terms  upon  the  plaintiff^  or 
to  turn  him  out  before  the  expiration  of  itp  The  plaintiff  could  not  be  treated 
both  as  trespasser  and  tenant. 

Best,  C.  J.  The  tenancy  under  the  agreement  expired  at  Midsummer,  1626. 
Immediately  after  that  time,  the  plaintiff  was  a  trespasser ;  but  the  landlord  was 
not  obliged  to  treat  him  as  such,  but  might  make  proposals  to  him,  to  renew  the 
relation  of  landlord  and  tenant  between  them.  This  he  did,  and  the  plaintiff 
did  not  say,  I  will  go  out  directly.  His  silence  on  the  subject  is  tantamount  to 
his  saying,  I  will  continue  in  on  the  terms  of  your  proposal.  I  am  of  opinion, 
that,  under  the  circumstances,  the  distress  was  regular.  I  think  the  landlord 
had  a  right  to  make  nny  terms  he  pleased  for  the  time  subsequent  to  Lady-day, 
^^27'  '^'^d,  if  the  plaintiff  would  not  accept  them,  to  turn  him  out  of  possessioD. 

The  tender  of  11/.  5s.  being  a  quarterns  rent,  at  45/.  a  year,  having  been 
proved,  the  defendant  had  a  verdict  on  the  first  and  second  pleas,  and  the  phiin. 
tiffon  the  third. 
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Spankie^  Seijt.,  and  Lee^  for  the  plaintiff. 
Wilde^  Serjt.y  for  the  defendant. 

{Attornies — Nicd^  and  Partington.] 


^ .«.,       In  the  coarse  of  the  Term,  Spankie^  Serjt.,  moved  for  a  *new  trial 
*  but  the  Cmtrt  were  of  opinion  that  the  decision  at  Nisi  Prius  was  conreutf 
and  refused  to  grant  a  rule. 


ADX)UJKN£D  SITTINGS  AT  WESTMINSTER,  AFTER  EASTER 

TERM,  1828. 

KFORE  LORD  CHIEF  JUSTICE  BEST. 


PULLEN  V.  WHITIS.    Mat/  28. 

If  certain  parts  4)f  a  book  are  used  to  refrerfi  the  memory  of  a  witnois  for  fhe  plamtiflr,  and  tfaA 
defendant's  eoonsel,  in  his  address  to  the  Jury,  observes  upon  the  general  siaie  of  the  book^ 
and  refers  10  other  parts  of  it,  such  ohaervatioos  do  not  give  the  plaintiff's  counsel  the  righf 
of  reply. 

Assumpsit. — A  ledger  and  cash-hook  had  been  referred  to,  for  the  porpose 
of  refreshing  the  memory  of  one  of  the  plaintiff's  witnesses,  and  particular  parti 
of  them  only  were  used  in  the  platntiff^s  case. 

Wilde  J  Serjt.,  for  the  defendant,  in  addressing  the  Jury,  observed  upon  the' 
general  state  of  the  books,  and  the  mode  in  which  the  accounts  were  kept,  and 
referred  to  other  parts  besides  those  which  were  used  by  the  plaintiff's  witness. 

Andrews^  Serjt.,  rose  to  reply. 

Wilfkf  Serjt.,  objected. 

Andrews^  Serjt.,  submitted,  that  if  in  the  plaintiff's  case  only  a  part  of  a  t)Ook 
was  made  use  of,  and  the  other  side  referred  to  other  parts,  it  entitled  the  plain* 
tiff's  counsel  to  a  reply. 

Best,  C.  J.     I  am  of  opinion  that  you  have  not  the  right  of  reply.     The 
known  rule  is  decidedly  against  you.     Whether  this  is  to  form  an  exception,  is 
the  only  question  that  is  arguable;  and  I  do  not  think  there  is  much  in  that. 
*4S51       *  Andrews,  Serjt.,  and  PlaU,  for  the  plaintiff. 
-I       Wilde^  Serjt.,  and  Chmyn,  for  the  defendant. 

[Atlorniea— Pnce,  and  FuUer  ^  5.^ 

See  the  cases  oiJhwling  v.  Jm^aji,  ante.  Vol.  1,  p.  587:  and  Lgyd  v.  FruO^uU.  mls^  Vot 
<,  p.  325. 
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DUFFILL  V.  SPOTTISWCX)DE,  Esq.,  et  al.     May  23. 

Ax  action  by  the  owner  of  goods,  let  for  tn  uneipired  term,  against  the  Sheriff,  for  taking  then 
under  an  execution  against  the  party  who  hired  them,  is  not  maintainable,  if  it  appear  that 
the  Sheriff  has  not  sold.  And  it  is  in  such  case  the  duty  of  the  party  letting  to  give  notice 
to  the  Sheriff,  of  the  limited  nature  of  the  hirer's  interest. 

The  Jirst  count  in  the  declaration  stated,  that  the  plaintiflT  was  tne  owner  and 
proprietor  of  divers  goods  and  chattels,  to  wit,  &c.,  which  said  goods  had  been 
let  to  hire  by  the  plaintiff  to  one  Thomas  Losing,  ibr  a  certain  term  then  to 
come  and  unexpired,  and  that  the  same  were  then  in  the  possession  of  the  said 
Thomas  Lofling  under  and  by  virtue  of  the  said  letting;  yet  the  defeodants, 
intending  to  injure,  d^c,  the  said  plaintiff,  in  his  reversionary  interest  and  pro- 
perty in  the  said  goods  and  chattels,  and  to  deprive  him  of  the  bencsfit  aod 
advantage  thereof,  whilst  the  said  plaintiff  so  was  the  owner,  dec.,  and  whilst 
the  giiods  were  so  let  and  in  the  possession,  &c,,  unjustly  seized  and  took  the 
said  goods  and  chattels  from  and  out  of  the  possession  of  the  said  Tfaomai 
Lofting,  and  converted^  and  absoliitely  disposed  thtrtqf^  to  their  own  use. 

The  second  count  was  in  trover.     Plea — Not  Guilty. 

The  plaintiff  was  a  broker  and  appraiser,  and  the  defendants  were  the  Sheriff 
of  Middlesex  and  two  of  his  officers,  and  the  action  was  brought  to  rpoover  the 
value  of  certain  furniture  and  other  articles,  which  were  seised  in  December, 
1827,  under  9Lfi.fa,  against  the  goods  of  one  Thomas  Lofting. 

Lofting  was  called  as  a  witness,  and  stated,  that  being  desirous  of  furnishing 
a  lock-up  house  in  the  year  1825,  he  applied  to  the  plaintiff  for  the  loan  of  fur- 
niture; *and  the  plaintiff  sent  him  a  quantity,  accompanied  by  an  r#j9g 
inventory,  which  expressed  the  terms  upon  which  it  was  let.  This  inven*  *- 
tory  was  offered  in  evidence  to  prove  the  agreement  between  the  plaintiff  and 
Lofting.     It  was  not  stamped,  nor  was  it  signed  by  the  parties. 

WUde^  Seijt.,  for  the  defendants,  objected  to  its  being  read,  on  account  of  the 
want  of  a  stamp. 

Toddy ^  Serjt.,  and  Thesiger^  (or  the  plaintiff,  contended,  that  an  agreement 
not  signed  did  not  require  a  stamp.  They  cited  RanisboUom  v.  Tunbndge[a) 
and  Hawkins  v.  Warre  (6). 

Wilde^  Seijt.  RamsboUom  v.  7\inbridge  was  not  an  action  on  an  agree- 
ment, it  was  for  use  and  occupation.  There  was  a  perfect  parol  contract,  and 
a  paper  collateral  to  the  contract  was  delivered  by  the  auctioneer  to  the  party. 
The  case  of  Hawkins  v.  Warre  is  not  like  the  present ;  for  there  the  unstamped 
paper  was  produced  to  negative  the  assertion,  that  the  draft  of  the  lease  consti- 
tuted the  final  agreement. 

Best,  C.  J.  I  shall  not  receive  the  paper,  because  I  am  of  opinion  that  it  is 
in  this  case  the  evidence  of  the  ^contract,  and  requires  a  stamp,  although  r,.«. 
it  is  not  signed  by  the  parties.  I  think  that  if  goods  are  deliver^,  ^ 
accompanied  by  a  written  paper,  that  paper  must  be  produced  in  evidence, other- 
wise it  is  impossible  to  know  on  what  terms  the  party  holds  them.  I  consider 
this  case  as  distinguishable  from  RamsboUom  v.  Tunbridge^  because,  in  that 
«a8e,  the  paper  mentioned  was  only  notice  to  the  party,  and  not  a  paper  delivered 
over  as  this  was,  accompanying  goods,  and  expressing  the  terms  upon  which 
those  goods  were  parted  with. 

(a)  2  M.  &  S.  434.  That  case  decided,  that  a  written  paper,  delivered  by  the  auctioneer  to 
the  bidder,  to  whom  lands  were  let  by  auction,  containing  a  description  of  the  property,  tbs 
term,  and  the  rent,  &c.,  but  not  signed  by  any  one,  iK*a8  not  such  a  minute  of  the  agreement 
aa  was  required  to  be  stamped  by  the  48  Geo.  3,  c.  149,  nor  such  a  writing  as  would  exclude 
parol  evidence.  * 

(ft)  5  D.  dc  R.  512.  In  that  case  a  witness  had  deposed,  that  the  settled  draft  leane  was  the 
final  agreement  of  the  parties,  for  one  of  whom  he  acted  as  absent ;  and  it  was  held,  that  to 
unatamped  memorandum,  written  afterwards  by  him.  but  not  signed  by  any  body,  was  admit 
Siblo  to  ahow  that  the  settled  drafl  was  not  the  final  agreement. 
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Id  addition  to  the  goods  which  had  been  let  by  the  plaintiiT  to  Lofling,  in 
1825,  there  were  others  which  Lofting  had  himself  purchased  and  transferred 
to  the  plaintifTin  March,  1827,  in  consideration  of  91/.,  part  of  which  sum  had 
been  previously  lent.  These  goods  were  also  allowed  to  remain  in  LoAing's 
possession  by  rhe  plaintiff,  under  a  written  agreement,  by  which  LoAing  was  to 
pay  9s.  a  week  (or  the  hire.  Both  the  agreements  were  stamped  during  the 
continuance  of  the  cause.  It  appeared  that,  the  day  after  the  seizure,  the 
plaintiff  gave  notice  to  the  Sheriff,  that  '*  the  whole  of  the  goods'*  were  his 
'*sole  property,'*  and  threatened  an  action  unless  the  man  in  possession  was 
immediately  withdrawn. 

TVUilej  Serjt.,  for  the  defendant,  contended,  that  the  plaintiff  must  be  non- 
suited. The  proof  necessary  to  support  the  first  count  is,  that  the  defendants 
sold  and  converted  the  goods  to  their  own  use.  The  letting  averred  is  for  an 
unexpired  term  ;  and  if  the  allegation  of  the  sale  had  not  been  made,  the  declara* 
tioD  would  have  disclosed  no  cause  of  action.  If  the  allegation  had  been  merely 
of  the  letting  and  seizure,  the  declaration  would  have  been  demurrable.  With 
respect  to  the  count  in  trover,  the  case  of  Gordon  v.  Harper  (a),  decides  that 
*4aR1  ^^^^^^  cannot  be  brought  by  a  landlord  against  the  Sheriff,  (or  ^taking 
•I  in  execution  furniture  which  has  been  let  with  a  house;  because,  during 
the  existence  of  the  lease,  he  has  not  the  right  of  possession  which  is  necessary 
to  support  the  action.  Again,  where  a  person  agninst  whom  an  execution 
issues,  has  a  limited  interest  in  goods  taken  by  the  Sheriff  and  not  the  general 
property,  if  the  owner  claims  the  goods  without  giving  notice  of  the  limited 
interest,  he  cannot  maintain  an  action  lor  them.  The  case  of  Dean  v. 
WhiUaker  (6),  is  an  authority  to  show  that,  in  this  case,  the  plaintiff  ought  to 
be  called. 

BarUuWy  on  the  same  side.  There  is  no  place  limited  for  the  using  of  the 
goods.  It  is  a  general  letting,  and  the  plaintiff  did  not  ^ive  any  notice  that  he 
had  determined  the  limited  interest.  In  the  case  of  Dean  v.  Wintiaker  the 
pleadings  were  similar  to  the  present.  The  mere  removal  of  the  goods  is  no 
evidence  of  a  conversion ;  because,  (or  aught  that  appears.  Lolling  himself 
might  have  lawfully  removed  them  from  one  place  to  another  under  the  letting 
to  him. 

Taddy^  Serjt.,  and  Thenger^  for  the  plaintiff.  The  question  is,  whether  the 
Sheriff  has  not  seized  the  goods  and  carried  them  away.  The  carrying  away  is 
evidence  of  conversion.  In  Dean  v.  WhiUaker ^  the  Sheriff  had  not  sold  the 
goods,  and  the  landlord  obtained  them  from  him  on  payment  of  the  sum  indorsed 
upon  the  writ;  but  in  our  case  the  Sheriff  has  carried  them  away,  and  it  does 
not  appear  that  he  has  not  sold  them. 

*4aoi       *Best,  C.  J.     There  is  certainly  that  distinction  between  the  case  of 
-I   Dean  v.  WhiUaker  and  the  present,  vis,  that  it  appears  in  Dean  v. 
WhiUaker  that  the  Sheriff  had  not  sold. 

Wilde^  Serjt.,  for  the  defendants.  Nor  has  he  sold  in  this  case.  The  goods 
are  now  lying  in  the  hands  of  the  SherilTs  broker. 

Best,  C.  J.  If  you  will  call  a  witness  and  prove  that  fact,  I  shall  consider 
that  you  have  brought  yourself  within  the  decision  in  Dean  v.  WhiUaker^  and, 
on  the  authority  of  that  case,  I  will  direct  the  plaintiff  to  be  called. 

The  evidence  suggested  was  then  given,  and  his  Lordship  directed  a 

Nonsuit. 

(a)  7  Term  Htp.  9. 

(6)  1  Carr.  &  P.  347.  That  case,  which  wos  decided  at  Nisi  Priua  by  Lord  Tmierdm,  and 
war  afterwards  moved  in  the  Court  above,  does  not  appear  to  hove  been  mentioned  in  any  of 
the  Term  Reports.  It  was  an  action  on  the  case,  for  takine  in  i*xecution  goods  which  had  t>een 
let  on  hire.  And  it  decides  two  points  t  first,  that  if  the  sberifl*  has  not  sold,  the  action  is  not 
muntainable ,  and  se<*-ondly.  that  it  is  the  duty  of  the  partv  hj  whom  the  leoods  are  let,  to  giva 
a  notice  to  the  Sheriff,  informing  him  of  the  nature  of  toe  interest  which  the  tenant  has  ia 
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Jhddy,  Seijt.,  ftlMl  Thesiger,  (br  the  plaitttiff. 
Wildes  Serjt.,  and  Barstow^  for  the  defeiidaats. 

[AUomies — JlaUum  ^  JIf.,  «sd  Dickinson  ^  iSLj 


Ik  a  case  which  followed  the  preceding,  the  Jury  retired  to  consider  of  their 
Terdict,  and  a  fresh  Jury  being  called,  only  five  appeared.  JGfesf,  C.  J.,  inquired 
(br  the  summoning  officer,  and  was  informed  that  he  was  not  in  attendance. 
His  Lordship  said,  that  in  future  he  should  fine  such  officer  if  be  did  not 
attend ;  for  it  was  his  duty  to  be  present,  as  it  had  been  determined  by  the 
Twelve  Judges  that,  without  his  evidence,  the  Juiy  could  not  be  fined. 


•ADJOURNED  SITTINGS  IN  LONDON,  AFTrat        «^ 

£AST£R  TERM,  182a.  ^  ^^ 


BRANDON  V.  OLD.    June  4. 

A  pablicnn  cannot  recover  for  beer  farniBhed  to  third  persoiM  hj  the  order  of  an  individaal  ^Am 

has  preyiously  become  intoxicated  by  driafcing  in  hia  faooaa. 

AcrroH  to  recover  the  balance  of  a  publican's  b91. 

It  appeared  that  the  defendant,  who  was  seventy  years  of  age,  and  faii 
recently  come  into  the  possession  of  some  properly,  was  in  the  frequent  habit 
of  drinking  at  the  house  of  the  plaintiff,  and  was  sometimes  there  on  Sundays 
lor  six  or  seven  hours  together.  He  was  often  intoxicated,  and  would  give  beer 
to  any  one  that  came  to  the  house.  The  charge  on  one  day  was  ibr  eighty-sit 
pints  of  ale,  besides  spirits ;  and  on  another  day,  for  one  hundred  and  thirty^fbar 
pints  of  ale.  Sums  had  been  paid  on  account  at  difi«rent  times,  amounting,  it 
the  whole,  to  32/.     The  balance  claimed  was  21/. 

Met  etcether^  Serjt.,  for  the  deiendant,  contended,  that  if,  from  the  character 
of  the  bill,  the  Jury  should  be  of  opinion  that  the  beer  charged  for  was  con* 
sumed  in  tippling,  the  plaintiff  could  not  recover,  as  such  tippling  was  clearly 
illegal.  There  could  be  no  doubt  vrith  respect  to  that  which  was  drunk  on  the 
Sundays ;  and  with  regard  to  the  spirits,  the  plaintiff  mlao  could  not  aecover  lit 
them.     He  referred  to  the  atat.  8  Geo«  4,  c.  77  (a). 

Bbst,  C.  J.,  in  summing  up,  aaid-^-Drunkenness  is  forbidden  by  the  commos 
law ;  but  it  has  also  been  forbidden  by  statute,  from  the  reign  of  King  Cbar^ei 
the  Second  down  to  the  present  time.  Publicans  are  aot  to  allow  tippling,  aad 
particularly  on  Sundays.  It  is  clear  that  this  ^plaintiff  has  allowed  r*^i 
this  old  man,  the  defendant,  to  drink  in  this  illegal  way.  It  is  admitted  ^ 
Jiat  82/.  has  been  paid ;  and  if,  in  your  judgment,  this  is  as  much  as  the  plain* 
.iff  is  entitled  to,  then  you  wilt  find  your  verdict  ^r  the  defendant.  If  a  man, 
when  in  his  senses,  give  beer  to  others,  there  is  no  doubt  but  that  be  must  pay 
for  it.     But  if  he  does  it  when  in  a  state  of  intoxication,  he  will  not  be  liable; 

{a)  By  that  act,  publicans  are  to  enter  into  a  recogniianca,  one  oonditioa  in  which  ih  All 
ihey  '  ahall  not  wilfully  or  knowingly  permit  drunkeuneaa  or  tippling." 
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because  the  publican^  in  such  case,  would  be  taking  advantage  of  an  ofllenco 
vbich  he  himself  had  been  instrumental  in  producing.  If  you  think  the32A.iB 
enough,  aAer  deducting  the  demand  for  spirits,  to  pay  for  all  the  ale  which  this 
publican  ought  to  have  allowed  this  man  and  his  friends  to  drink,  then  you  will 
find  youff  verdict  for  the  defisndant. 

,  Verdict  for  the  defendants    . 

WUde^  Serjt,  and  Ihffourd,  for  the  plaintiff. 
'  Mtfiwethefy  Seijt.,  for  the  defendant. 

[Attomies— r.  B.  Hudson^  and  Slade  ^  /.] 


WRIGHT  V.  TREVEZANT.    June  4. 

An  agreement  *'  between  A.  B.  end  C.  D./'  by  which  **A.  B.  %g^B  to  pay  C.  D.  1407.  a  year, 
in  quarterly  payments,  for  a  house,  garden,  &c.  (describing  the  situation),  lor  the  term  ofseven, 
fourteen,  or  twenty-one  years,  at  toe  option  of  the  tenant,  the  rent  to  oommenoe  from  the  lal 
January,"  dtc,  is  » lease,  and  not  merely  an  agreement  lor  one. 


Assumpsit  to  recover  a  quarter's  rent  from  the  Ist  of  January,  to  the  1st  of 
April,  1826,  under  the  following  instrument : — 

^  Memorandum  op  Agreement  made  between  Peter  Trevezant,  Esq.,  and 
Frederick  Wright. — Peter  Trevez»int  agrees  to  pay  Frederick  Wright  the  sum 
of  140/.  jter  annum^  in  quarterly  payments,  for  the  house,  garden,  stable,  and 
conch-house.  No.  1,  Frederick's  Place,  situate  on  the  rise  of  Brixton  Hill,  for 
the  term  of  seven,  fourteen,  or  twenty-one  years,  at  the  option  of  the  tenant  at 
the  end  of  every  seven  years  ;  the  rent  to  commence  from  the  1st  of  January, 
1827." 

*4421  *'^he  paper  was  dated  the  29th  December,  1826,  and  was  stamped 
^  with  a  lease  stamp.  The  defendant  entered  into  possession  on  the  1st 
January,  1827,  and  quitted  on  the  24th  of  December  in  that  year,  having  paid 
a  year's  rent,  and  having,  on  the  11th  June,  given  six  months'  notice  of  his 
intention  to  quit  at  the  end  of  the  year,  which  notice  the  defendant  rejected  by 
letter  of  the  7th  of  July.  The  keys  were  also  tendered  to  the  plaintifiT,  who 
refused  to  accept  them. 

.  WUde^  Serjt.,  for  the  defendant.  The  tenancy  was  determined  by  the  notice 
given  expiring  at  the- end  of  the  year.  The  paper  is  an  agreement  merely,  and 
aot  a  lease.  It  contains  no  stipulations  of  the  kind,  which  every  one  would 
eipect  to>  find,  if  the  parties  had-  intended  it  as  their  final  arrangement,  and 
meant  that  it  should  operate  as  a  lease.  The  whole  of  the  xigreement  is  on  the 
part  of  the  tenant.  There  is  no  granting  on  the  part  of  the  plaintiff.  There 
are  qone  of  those  stipulations  which  are  usual  in  instruments  which  are  intended 
to'regu.Iate  the  holding.  There  is  no  statement  as  to  when  possession  is  to  be 
given  :  the  oororoencement  of  the  term  is  only  to  be  ascertained  by  inference. 
jHie  affirnnative  proof  is  very  scanty ;  and  the  negative  is  very  abundant.  The 
instrument  is  all  in  the  future :  it  is  dated  the  29th  of  December ;  and  the  rent 
^  to  commence  from  the  Ist  of  January  following.  There  are  no  words  of 
present  demise.  The  rent  is  to  commence  infuturo;  and  the  words  are  more 
consistent  with  the  period  from  which  rent  is  to  be  reserved  in  the  lease,  than 
the  period  at  which  posseesion  is  to  be  taken  under  the  agreement.  The  paper 
contains  nothing  more  than  the  minutes  of  an  arrangement  to  be  carried!  into 
Q^t  by  the  execution.  oC  a  fatiueJtese. 
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Pearse^  on  the  same  side.  The  cases  show  that  the  intention  of  the  parties, 
to  be  collected  from  the  words  of  *thc  instrument,  ought  to  be  the  guide  r*^« 
of  the  Court  in  deciding  upon  it.  In  Bacon's  Abritlgment^  title  **  Leise**  *- 
(a),  it  is  said,  that,  *^  if  the  most  proper  and  authentic  form  of  words,  whereby 
to  describe  and  pass  a  present  lease  for  years,  is  made  use  ol^  yet,  if  upon  the 
whole  deed  there  appears  no  such  intent,  but  that  they  are  only  preparatory  and 
relative  to  a  future  lease  to  be  made,  the  law  will  rather  do  violence  to  the 
words,  than  break  through  the  intent  of  the  parties.^'  In  the  present  instrument, 
there  are  no  words  of  demise,  nor  are  there  any  words  importing  immediate 
possession.  The  words  '^  the  rent  to  commence,"  instead  of  **  the  term  to 
commence,"  merely  show  an  intention  that  the  rent,  when  possession  should  be 
given,  should  not  exceed  a  certain  sum,  and  that  the  agreement  should  be 
evidence  of  the  amount  of  rent,  until  a  lease  should  be  executed.  In  the  case 
of  Clayton  v.  Burtenshaw  (6),  the  words  were,  as  in  this  case,  all  on  one  side. 
The  principle  which  is  to  be  extracted  from  the  cases  is,  that  the  intention  of 
the  parties  in  the  words  is  to  be  the  guide  of  the  Court  in  construing  the  nature 
of  the  agreement. 

AdamSy  Serjt.,  for  the  plaintiff.  The  principle  now  is,  that  if  it  appears  that 
the  parties  contemplated  a  future  lease,  it  is  not  a  present  demise.  The  questioD 
is,  whether  it  is  to  be  gathered  from  the  words  that  the  parties  contemplated  a 
future  lease.  In  Morgan  on  the  demise  of  DowcHng  v.  Bisseil(c)^  the  words 
of  the  agreement  were,  "  Mr.  Dowding  agrees  to  let,"  &c.  "  at  the  yearly  rent," 
6ec.  "  and  under  all  usual  covenants  and  ogreements  as  between  landlord  and 
tenant,"  6ic, ;  and  the  Court  inferred  from  this  that  the  parties  contemplated  the 
making  of  a  fresh  instrument. 

*Be3t,  C.  J.  Have  you  any  case  where  a  man  agrees  to  lake  at  a  r#ii j 
certain  rent,  and  the  landlord  says  nothing?  ^ 

Adams^  Serjt.  I  have  not  any  decided  case  of  that  kind  ;  but  what  I  relj 
on  is,  that  in  the  present  case,  there  is  no  reference  to  any  future  lease  intended 
between  the  parties.  In  Does.  Groves  (d),  there  was  such  reference;  but  it 
was  still  held  that  the  instrument  was  to  be  considered  as  a  lease,  and  that  tbe 
provision  for  a  future  lease  to  contain  further  covenants,  was  for  the  better 
security  of  the  parties.  The  omission  of  such  reference  in  the  present  case, 
shows  the  full  intention  of  the  parties  to  create  a  present  demise.  There  is  a 
total  absence  of  all  circumstances  from  which  any  future  instrument  is  to  be 
presumed.  The  words  "  seven,  fourteen,  or  twenty-one  years,  at  the  option  of 
the  tenant,"  show  that  the  landlord,  during  those  periods,  could  not  get  rid  of 
the  tenant ;  and  therefore  he  must  be  taken  to  hold  for  that  time. 

Pafteson,  on  the  same  side.  The  case  of  Clayton  v.  Burtenskau?  diffen 
from  the  present.  There  the  supposed  landlords  were  not  parties ;  and  there 
was  no  mention  of  the  time  at  which  the  term  was  to  commence.  It  is  similar 
to  Dunk  V.  Hunter  (e),  and  the  rest  of  the  cases  in  which  no  term  is  men* 
tioned.  The  words  "  for  the  term  of  seven,  fourteen,  or  twenty-one  years" 
amount  to  a  grant  of  the  term.  The  words  "  rent  to  commence,"  have  tbe 
same  effect  as  the  words  "  possession  to  be  taken"  would  have.  A  lease  for 
years  may  commence  in  fiUuro,  It  is  only  necessary  that  it  should  appear 
when  possession  is  to  be  taken  ;  and  it  is  not  necessary  that  it  should  be  imme- 
diate. In  the  paper  in  question  there  is  no  express  reference  to  any  future 
instrument.  We  may  collect  the  words,  the  landlord  agrees  to  let,  from  the 
whole  of  the  instrument  itself. 

^WUde^  Serjt.,  in  reply.     The  question  is,  Whether  it  is  intended  that  w%amk 
the  party  should  take  a  present  interest,  or  whether  it  is  intended  that  '- 
another  instrument  should  be  executed.     I  admit  that  there  are  no  words  of 

(a)  7*he  title  is  "  Leaoes  and  terms  for  vears.    [K]    Bji  what  form  9/  word*  hum  mm  It 
mtideV  « 

{h)  7  D.  &  R.  800 ;  iS.  C.  5  B.  &  C.  41.  (c)  3  Taunt.  65. 

ifi  15  East,  244.  (e)  5  B.  &  A.  328. 


445]  3  Carrinoton  &  Payne.  65$ 

reference  to  a  future  instrument ;  but  the  intention  to  have  one  may  be  inferred 
fiom  what  is  omitted,  as  well  as  gathered  from  what  is  directly  mention^. 
Tliere  are  cases  in  which  the  Courts  have  held  a  particular  paper  to  be  a  lease, 
although  that  paper  stated  that  a  lease  was  to  be  subsequently  granted ;  and  so, 
on  the  other  hand,  the  Court  may  also  infer  from  the  absence  of  important  pro- 
visions, that  another  instrument  was  contemplated.  The  paper  in  this  case  not 
only  does  not  contain  that  which  is  usual  and  formal ;  but  it  does  not  contain 
that  which  the  interests  of  the  parties  require.  He  cited  the  case  of  OoUey  v. 
SUeelon  (a). 

Best,  C.  J.  The  only  principle  applicable  to  cases  of  this  kind  is,  that  if,  in 
the  instrument  relied  on,  there  is  that  which,  in  point  of  law,  will  satisfy  the  word 
lease,  then  it  will  operate  as  a  lease,  unless  it  was  the  intention  of  the  parties  that 
another  instrument  should  be  executed.  No  particular  form  of  words  is  necessary. 
All  that  is  required  is,  that  the  premises  to  be  let  should  be  mentioned,  and  the 
rent  to  be  paid,  and  that  the  commencement  and  expiration  of  the  term  should 
also  appear ;  and  if  there  be  any  uncertainty  in  any  of  these  particulars,  then  the 
instrument  will  not  be  a  lease.  But  if  we  can  find  all  these  particulars  set  out, 
then  it  will  be  a  lease,  if  the  parties  intended  that  it  should  be.  I  think  that, 
*44A1  ^<^^'"S  "^  ^^  ^instrument  in  this  case,  I  can  discover  all  the  requisite 
J  particulars.  It  is  said  **  the  rent  to  commence,"  and  not  *'  the  term  to 
commence  ;'*  but  as  it  appears  that  the  rent  is  to  be  paid  '*  for  the  term,"  is  not 
the  commencement  of  the  rent  expressive  of  the  commencement  of  the  term  T 
If  1  had  seen  any  stipulation,  as  in  the  case  of  ColUy  v.  Streeton^  with  respect 
to  usual  covenants,  I  should  have  thought  that  another  paper  was  to  be  intro- 
duced. It  is  said  that  there  are  no  words  of  demise ;  but  the  words  '*  agrees 
to  demise,*'  arc  not  ordinary  words  of  demise  ;  and  yet  those  words  have  been 
held  to  be  sufncient,  if,  from  the  whole,  it  appears  that  a  demise  was  the  inten- 
tion  of  the  parties.  We  are  to  consider  here,  whether  there  is  not  that  which  is 
equivalent  to  a  demise.  If  it  can  be  gathered  from  the  whole  of  the  paper,  it 
will  be  enough,  without  any  specific  mention.  Where  one  agrees  to  pay  rent, 
and  the  other,  by  signing  the  agreement,  consents  to  accept  the  rent,  he  agrees 
to  grant  that  for  which  the  rent  is  to  be  paid.  By  agreeing  to  accept  rent,  he 
agrees  to  demise  the  premises.  I  am  of  opinion  that  this  paper  contains  all  that 
is  necessary  to  make  a  valid  lease,  and  therefore  that  the  plaintiff  is  entitled  to 
a  verdict. 

Verdict  for  the  plaintifT. 

Adanu,  Serjt.,  and  Pattesan^  for  the  plaintiflT. 

Wiide^  Serjt.,  and  JPearse^  for  the  defendant. 

[XttomieB-^Dacie^  and  Broughtan  ^  TF.] 

(a)  3  D.  &  R.  522.  That  case  decides,  that  an  instrament,  whereby  A.  asreea  to  let,  and 
B.  to  take  and  rent  certain  premiaea,  **  to  hold  heneeforth  for  a  term  of  thtrty*tbar  yeara,'*  &c. 
&€.,  and  B.  binda  himaelf  to  keep  the  premiaea  in  tenantable  repair  during  the  term,  with  a 
further  agreement  on  the  part  of  A.  to  grant  a  lease  on  the  like  terma,  tot/A  »«tMii  covciMWlf, 
within  tbee  months,  is  not  a  lease,  though  it  contains  words  of  present  contract. 
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Aeceptancea  of  a  factor  for  hia  principal,  which  are  provided  for  b^  the  principal  before  thej 
become  dne,  do  not  constitute  ancn  a  demand  aitainat  the  principal  aa  to  enable  the  factor 
previous  to  the  Ist  of  October,  1826,  when  the  2d  section  of  the  6  Geo.  4,  c.  94,  came  bit» 
operation,  to  pledffa  the  warrants  for  goods  befonging  to  the  principal,  as  a  security  for 
■dvances  made  to  niraself. 
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TBoyBie  for  Matleira  wine.  Plea — Not  Guih^r. 
•  The  plaintiff  was  a  merchant  at  Madeira,  having  a  factor  In  London  of  the 
amne  of  Mitchell.  In  the  months  of  December,  1825,  and  January,  1826,  the 
plaintiff  consigned  to  Mitchell  a  quantity  of  Madeira  wine,  and  Mitchell,  tietDg 
m  possession  of  the  dock  warrants,  on  the  16th  of  January  pledged  them  with 
the  defendant,  for  the  purpose  of  raising  money.  At  the  time  of  the  pledging, 
Mitchell  was  under  acceptances  for  the  plaintiff,  upon  which  the  balance  was 
against  the  plaintiflT  to  the  amount  of  2050/. ;  but  the  balance  on  the  cash 
account  was  in  the  plaintiflTs  favour  to  the  amount  of  1400/.  The  plaintiflTused 
fo  provide  for  his  bills  as  they  became  due  by  previous  consign nnents  of  wine, 
and  did  so  provide  for  the  panicular  bflls  which  were  running  at  the  time  of  the 
pledging.  The  defendant  was  not  informed  of  the  particular  mode  of  dealing 
between  the  plaintiff  and  Mitchell.  The  warrants  did  not  contain  any  intinm- 
tibn  of  the  plaintiff's  being  the  owner  of  the  wine. 

WUdty  Seijt.,  for  the  plaintiff.  Neither  the  act  of  the  4  Geo.  4,  c.  83,  nor 
such  part  of  the  6  Geo.  4,  c.  94,  as  was  in  operation  at  the  time  of  the  pledging, 
will  be  found  to  apply  to  this  case.  The  2d  section  of  the  6  Geo.  4,  is  the 
■ection  applicable  to  such  a  state  of  Acts  as  the  present ;  but  that  did  not  come 
into  operation  till  October,  1826,  and  the  transaction  in  question  took  place  in 
the  January  preceding.  That  statute  was  passed  in  the  month  of  July,  1825; 
and  the  time  bet>vcen  that  date  and  October  in  the  following  year,  was  given  to 
enable  merchants  abroad  to  change  their  correspondents,  if  they  should  think  it 
right,  in  consequence  of  the  alteration  in  the  law.  With  respect  to  the  state  of 
the  account  between  the  plaintiff  and  Mitchell  at  the  time  of  the  pledging,  I 
admit  that  if  Mitchell  had  a  right  to  treat  acceptances  as  money,  the  iMlance 
was  in  his  favour.  But  the  *case  of  Fletcher  v.  HeaUh  shows  that  he  r^^^g 
had  no  such  right  (a).  *- 

Spankie^  Serjt.,  for  the  defendant.  The  dock  warrants  state  the  wine  to 
have  been  imported  by  Mitchell,  nnd  bonded  by  him,  and  the  transfer  is  from 
Mitchell  to  the  defendant.  Those  documents,  upon  the  face  of  them,  do  not 
contain  any  intimation  from  which  the  defendant  could  conclude  that  the  wine 
did  not  belong  to  Mitchell.  It  appeara  also  that  the  wine  was  imported  not 
iVom  Madeira  but  from  Demarara.  I  rely,  firat,  on  the  2d  section  of  the  4  Geo. 
4,  c.  83,  which  enables  a  party  to  take  goods  in  pledge  from  the  consignee  (6). 
I  consider  also  that  the  Sd  and  5th  sections  of  the  6  Geo.  4,  c.  94,  are  rt^ig 
applicable  to  the  case  (c).     The  question  depends  on  the  true  ^meaning  ^ 

(a)  1  M.  &  Ryl.  335.  A  mercbuit  purchased  and  paid  for  East  India  silks,  the  warranta  for 
which  he  aent  to  hia  broker,  accompanied  by  bills  to  nearlv  their  value,  drawn  upon  the  broker, 
which  the  broker  accepted,  but  did  not  pay  when  due.  Acceptaaeerof  the  principal'a  neirly 
to  the  amount  of  the  broker'a,  were  sent  to  him  ibr  the  purpose  of  meeting  them.  I1ie  broker 
applied  them  to  hia  own  private  use,  and  afterwarda  pledsed  the  warranta  with  a  third  peiaon. 
It  was  held  in  trover  by  the  principal  ai^inat  aurh  third  peraon,  that  the  broker  had  no  Uea 
upon  the  warranta,  which  he  was  in  a  situation  to  transfer,  and  therefore  the  plaintiff  reoovered 
in  the  action. 

(5>  That  section  enacts,  in  substance,  thnt  it  ahall  be  lawful  Ibr  any  peraon  to  take  goode,  kt, 
or  the  bills  ofiading  for  the  deliverjr  of  them,  in  deposit  or  pledge  from  the  consignee;  but  that 
in  such  case  such  person  shall  acauire  no  further  or  other  rieht,  title,  or  intereat  in,  upon,  or  to 
them,  than  was  posaeaaed,  or  could  or  might  have  been  enforced  by  the  consignee  at  the  tioM 
of  the  deposit. 

(c)  The  3d  section  of  the  6  Geo.  4,  c.  94,  provides,  in  aubatance,  that  from  and  after  the 
passing  of  the  act  (viz.  5th  July,  1825),  in  case  any  person,  dec.  shall  accept  and  take  any  sock 
goods,  &c.  in  deposit  or  pledge,  from  any  auch  person  so  entrusted,  &c.  [as  in  the  2d  aectioo 
mentioned.]  without  auch  notice  oa  is  there  mentioned,  as  a  aecurity  for  any  debt  or  demand 
due  and  owing  from  auch  person  so  entrusted,  &c.  before  the  time  of  auch  depoait,  dtc.  suck 
person  so  accepting  shall  acquire  no  further  or  other  right,  dbc.  than  was  possessed,  or  ceukltf 
might  have  been  enforced  by  the  peraon,  &r.  so  entrusted,  dbe.  at  the  time  of  the  depoait;  bat 
that  auch  peraon,  dec.  ahall  and  mair  acquire,  possess,  and  enforce  such  right,  title,  or  intereat 
•ft  was  posaeaaad  and  might  have  been  enforced  by  such  person  se  entmsled.  A^  TteSik 
■setion  of  the  same  statute  enacts  in  subatanee,  that  from  and  after  the  passing  of  the  act, 
flsedSk  Ae.  or  the  documents*  9ic,  nay  b»  taken  in  pledge  of  a  fooiar,  net  withstanding  the 
aaeetvr-  knowa  that  the  party  is  a  faetor ;  but  that  in  siieh  esse  no  other  ri^  sbsU  be  saqsint 
^an  the  factor  could,  at  the  time  of  the  depoait,  have  himaelf  enfocesA* 
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of  the  words  "  at  the  lime  of  such  deposit  or  pledge  as  afopesaid."  And  the 
ques'ioo  will  be,  whether  Mitchell,  on  the  16th  uf  January,  18;2ti,  was  in  a  situa- 
tion to  ciaim  any  lien  on  the  goods  of  the  plaintiff.  Prom  the  evidence  it 
appears,  th<it,  supposing  the  securities  to  have  run  out,  and  the  liabilities  aUo, 
hen  the  balance  on  that  dav  would  have  been  in  favour  of  Mitchell,  if  the 
plcd^  on  that  day  had  looked  into  the  state  of  the  account,  taking  the  assets 
>n  the  one  hand  and  the  liabilities  on  the  other,  he  would  have  found  that  the 
oalance  was  against  rhe  plaintiif  to  the  amount  of  2050/.  Under  these  cir^cum- 
stances  1  contend,  that  Mitchell  had  a  lien  on  the  goods,  he  being  under  respon- 
sibilities for  the  plainti.T.  There  was  in  reality  no  cash  balance  ;  for  the  1400/. 
was  required  to  meet  the  acceptances  which  were  then  running.  The  object  of 
the  Legislature  is,  in  transactions  between  an  innocent  owner  and  an  innocent 
pledj^*,  to  favour  the  pledgee  and  not  the  person  who  has  placed  such  extensive 
coiifidcncc  in  his  agent.  At  the  time  of  the  pledging  the  wine  could  nut  have 
been  taken  out  of  the  hands  of  the  factor,  without  payment  of  the  whole  of  the 
balance  due  to  him.  The  case  of  Fletcher  v.  Heath  was  a  case  of  general  lien, 
and  not  the  case  of  a  specific  deposit ;  the  right  there  claimed  was  on  an  ulti- 
mate balance,  and  the  question  did  not  come  within  the  acts  of  Parliament. 
The  present  case  is  one  of  a  single  deposit,  and  is  as  it  were  a  mere  insulated 
transaction. 

FaUesofiy  on  the  same  side.  The  object  of  the  acts  of  Parliament  was  to  give 
the  right  which  we  are  contending  for  in  this  case.  What  difTercnce  would  it 
•4501   ^^^^  supposing  the  party  to  be  in  actual  advance  of  cash  ?     if  *the 

-'  owner  were  aAerwards  to  pay  it  ofT,  no  doubt  the  lien  would  be  gone. 
And  there  is  no  difrei*ence  in  principle,  between  such  a  case  and  the  present. 
Any  other  decision  would  do  away  with  the  effect  of  the  acts  altogether.  A 
man  might,  before  the  acts,  have  held  as  the  servant  of  the  factor;  and  thecon* 
struction  contended  for,  on  the  part  of  the  plaintiff,  would  make  the  acts  them- 
selves confer  no  other  right.  What  security  is  there  if  the  pawnee's  rights  are 
to  fluctuate,  according  as  the  rights  of. the  owner  and  the  pawner  fluctuate? 
The  judgment  of  Lord  Te/itenlen,  in  the  case  (»f  Fletcher  v.  Heathy  certainly 
appears,  in  parts,  to  be  very  strong,  but  the  whole  is  to  be  taken  secundum 
suhjectam  tnateriam.  The  first  part  appears  to  be  consonant  with  the  act  of 
Parliament.  The  second  part  seems  not  perfectly  consistent  with  the  former, 
unless  it  be  taken  secumlum  suhjectam  materuim.  For  there  were  circum- 
stances in  Fletcfier  v.  Heatii^  which  show  that  Billingc,  the  broker,  never  had 
any  lien.  In  Manning  and  Ryland's  report  of  that  case,  Lord  Tenierden  is 
reported  to  have  alluded  to  the  8th  section  (a),  and  to  have  said,  "  It  follows 
from  that  provision,  that  Billinge,  the  broker,  had  no  lien  upon  the  warrants 
*4511  ^'  ^^^  ^^'"^  when  he  pledged  them,  and  consequently  that  the  ^defendants 

-*  could  derive  no  lien  from  him,  and  have  no  right  to  detain  the  warrants 
as  against  the  plaintiff,  the  principal." 

Bj2st,  C.  J.  It  is  insisted  that  this  case  is  governed  by  the  2d  section  of  the 
4th  Geo.  4,  and  by  the  5th  section  of  the  6th  Geo.  4.  It  does  not  appear  to 
me,  that  the  2d  section  applies  to  the  cose  ot  all,  because  it  is  there  said,  that 
the  pledgee  shall  have  no  other  right  than  the  consignee  had  and  could  enforce 
at  the  time  of  the  deposit.    The  eSect  of  that  is,  that  if  the  owner  had  borrowed 

(a)  That  section  provides,  '*  that  nothing  in  the  act  contained  shall  extend  or  be  constraed  to 
extend,  to  subject  any  person  or  peraoni  to  prosecution  for  having  deposited  or  pledged  any 
goods,  &c.  provided  the  aame  shall  not  be  made  a  security  for,  or  aubject  to,  the  payment  of 
any  greater  sum  or  auma  of  money,  than,  at  the  time  of  such  deposit  or  pledge,  waa  justljr  due 
■nd  owing  to  auch  person  or  persona,  from  hia,  her,  or  their  principal  or  principals :  Providild, 
nevertbeleaa,  that  the  acceptance  of  billa  of  exchange  by  ancn  peraon  or  peraona,  drawn  by  or 
on  account  of  auch  principal  or  principals,  shall  not  be  considered  as  constituting  any  part  of 
Buch  debt  ao  due  ana  owing  from  such  principal  or  principals,  within  the  true  intent  ana  mean- 
ing of  this  act,  80  as  to  excuse  the  consequences  of  such  a  deposit  or  pledge,  unless  auch  billa 
■hall  be  paid  when  the  aame  shall  respectively  become  due.*'  This  section,  and  the  7ih,  9th« 
vid  lOth,  are  repealed  by  the  sut.  7  &  8  Geo.  4,  c.  27.  However,  the  7th  and  8th  sectioiisarv, 
m  substance,  re-enacted  by  the  stat.  7  &  8  Geo.  4,  c.  29,  a.  51. 
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aioDey  of  the  factor,  at  the  factor  would  have  a  right  to  enforce  fh^  "vyineDt 
of  the  tnoneyy  so  the  pledgee  would  have  the  same  right.    It  la  only  transferiuii 
M>  the  pawnee  the  aame  right  ae  waa  postfesaed  by  the  factor.     Tbeo,  aa  to  the 
5th  seclKMi  of  the  6tb  Geo.  4,  it  says,  notwithstanding  the  pledgee  has  notice 
Ihat  the  pledger  is  a  factor,  he  may  accept  a  deposit^  but  then  it  goes  on  Ia  «y, 
that  he  shaU  acquire  no  othei  right  than  was  possessed,  or  could  or  might  h&ve 
been  enforced  by  the  said  factor,  at  the  time  of  such  deposit.     This  goes  a  sJuuie 
beyond  the  former  clause,  but  it  gives  the  pawnee  not  a  right  to  detain,  but  only 
such  right  as  tlie  factor  could  enforce.     I  admit  that  the  factor,  if  he  is  under 
acceptances,  has  a  right  to  detain  until  those  acceptances  mre  discharged,  yet  be 
has  not  any  rigfU  to  en/wice  ;  and,  by  right  to  enforce,  I  mean,  right  to  call  for 
the  payment  of  money*    I  think  U»t  the  8th  section  renders  it  perfectly  clear, 
for  it  says,  that  the  factor  shall  not  be  liable  to  prosecution  for  having  dqKwited 
goods,  provided  they  are  not  made  a  aecurity  for  the  payment  of  any  gnaitr 
Mum  (f  money  than  was  justly  due  from  the  principal  at  the  time  of  the  deposL 
This  plainly  shows,  that  the  liability  intended  is  a  pecuniary  liability,  and  that 
in  such  case  only  the  factor  is  protected.    The  section  further  provides,  that  the 
acceptance  of  bills  of  exchange  by  the  factor  or  agent,  on  account  of  his  prio- 
cipal,  shall  not  be  considered  as  constituting  any  part  of  his  debt,  so  as  to  cxcoee 
the  consequences  of  the  pledge,  unless  they  shall  be  paid  when  they  become 
due.     Under  *these  words,  whatever  may  be  the  situation  of  the  factor,  r^^A 
though  he  is  under  liabilities  to  the  amount  of  several  thousand  pounds,   '- 
yet  if  he  pledges  when  there  is  no  cash  balance  he  is  liable  to  sufier  transpor- 
lation.     All  t^is  goes  clearly  to  show,  that  tlie  former  section  is  confined  to 
money  liabilities,  and  does  not  extend  to  acceptances.    And  any  other  construe* 
tion  would  be  absurd,  because,  though  a  factor  may  be  under  acceptances  to-day, 
yet  to-morrow  those  acceptances  may  be  met  by  the  principal.     And  it  appears 
that,  in  the  present  case,  the  factor  was  actually  relieved  from  his  acceptances 
by  his  principal.     It  would  be  a  mischievous  construction  to  say,  that  a  man 
might  pledge  goods  unde^  such  circumstances.    It  appears  to  me,  that  the  prin- 
ciple of  the  decision  in  Fletcher  v.  HeaU^^  is,  that  liability  under  acceptances  is 
not  sufficient  to  entitle  a  man  to  pledge.     In  such  case,  he  has  only  a  right  to 
hold,  nomine  pama^  till  the  liabilities  are  discharged.    I  had  formed  this  opinion 
before  I  was  jnade  acquainted  with  the  case  of  Fletcher  v.  Healh.    I  think  that 
the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintifT— The  warrants  were  delivered  ap. 

l^llde^  Serjt.,  and  Talfaurdy  for  the  plaintiff. 

Spankie^  Serjt.,  and  Fatteson^  for  the  defendant. 

[Attomies — Brooking  ^  S,,  and  GiBMnk.1 
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iir  HijCJtMi^lAMis  T!<9im  A9JSI8^  Jaims  fAMt^M,  Esq.,  W99  i^r^intad  .Q119  of  !^ 

Judges  of  the  Court  ofiking's  Bench,  vice  Sir  G.  S.  Holsoyd,  juvght,  rc^i^iwfi* 

b  th^  jTcAWwisff  yjbeiK^QQu  ZISkmvki^  Denmtm^  Vst\.  Qojnomf>JX  S^je«a(,  xeo^ived 
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W4LMOT  «.  «MITH.    i^.  S, 

K  flo^tUiroeyteiid  aleltor  lo^iiiaDdpappiant,micI  ,4he.Mt<ir  nuke  g. tender  to  hHn,.U)jM  is 
^499d  toooar.pnktf  tlie,atlQrae^.4i«cUuio9  \u»  aathodty  #t  the  Upie ;  :iuidt  ^  the  iiito^o^l^ 
^SmoiL,  he  is  bound  by  tb?  sats  of  .those  whom  be  lulaws  to  represent  bun  at  bis  ^qrooe* 
TbeieHbee,  cfter  <sucb  a  letter  being  sent,  a  tender  «to  the  clerk  of  the  auorney  ;at  .bis  ^qiSiiQfi 
(the  attorney  being  absent)  is  good. 

If  A.  agrees  to  make  an  article  of  certain  mateKials  forjiatipulated  price,  bat  pnts  in^viaterials 
of  a  better  kind,  he  is  not  at  liberty  on  that  account  to  charge  more  than  the  stipulated  price, 
oor  can  he  reqnire  the  article  to  be  returned,  because  the  buyer  will  not  pay  an  increased 
price  on  account  of  the  better  materials. 

Goods  sold.  Pleas — Firsts  General  issue;  Second^  a  tender  of  4/.  10<. 
Replication  denying  the  tender. 

*4541  *'^h^^  action  was  brought  to  recover  the  sum  of  5/.  5«.,  being  the  price 
-'  of  a  printing  press,  .v(ith  a  wrought  iron  MtQ9i ;  «nd  the  defence  was,  that 
the  plaintiff  had  agreed  to  furnish  a  press  with  a  cast  iron  bottom,  at  the  price 
^ii.  Ite.  It  was  admitted*  Ibftt  wrought  iron  .was  Qonsiderod  to  be  ^  »lKM|t, 
but  that  oast  iron  would  alsp  answer  the  purpose  very  well ;  and  it  was  further 
SM^ved,  tb^t  the  plaiotiflT  had  offered  to  take  the  press  back  agaip. 

To  support  the  plea  of  lender,  it  was  proved,  tbfit  the  defendaot,  aooompaaied 
by  another  person,  called  at  the  office  of  the  plaintiff^s  attorney,  where  they 
iouodlwo  of  Ills  clerks,  and  that  the  defendant  then  stated,  that  be  oame  in 
^QAseqqenqe  «f  a  letter  firon  .4Cr.  HbUt,  (dcMnandiBg  fii.  iU. ;  upim  which  ooe  .of 
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the  clerks  said,  that  Mr.  Piatt  was  not  at  home,  but  was  expected  soon.  It 
further  appeared,  that,  shortly  afler  this,  a  person  came  in  (who  was  in  fact  an 
articled  cleric  of  Mr.  Piatt),  and  that,  on  his  coming  in,  one  of  the  other  clerks 
said  to  him .  **  This  is  Mr.  Smith,  come  to  offer  4/.  IO5.,"  to  which  the  articled 
clerk,  without  stating  that  he  was  not  Mr.  Piatt,  replied,  *'  I  cannot  receive  less 
than  5/.  5s, — Mr.  Wilmot  will  not  take  less  ;'^  and  upon  this  the  defendaot 
tendered  41.  IO5.,  not  being  aware  that  the  person  to  whom  he  tendered  it  was 
not  the  plaintiflT's  attorney. 

/.  Williams^  for  the  plaintiff.  A  tender  to  the  clerk  of  the  plaintiff  *s  attomcj 
is  not  good  ;  a  tender  even  to  the  attorney  himself  would  not  be  good. 

Lord  Tbntbrden,  C.  J.  Where  the  tender  is  made  afler  a  letter  sent  by  the 
attorney  to  demand  payment,  the  case  is  difierent.  If  I  were  to  hold,  that  a 
tender  to  an  attorney  who  had  authority  to  write  for  payment  (he  not  disclaiming 
his  authority  at  the  time),  was  not  a  good  tender,  defendants  would  be  deluded, 
as  they  would  not  think  it  necessary  to  go  to  the  plaintiff  and  make  a  tender  to 
him.  And,  if  the  attorney  is  absent  from  his  office,  I  ^shall  hold  that  r^^^. 
he  is  bound  by  the  acts  of  those  persons  whom  he  allows  to  represent  *- 
him  in  his  office  (a). 

/.  WiUiifns^  in  his  reply,  contended,  that,  as  the  defendant  did  not  return 
the  press  when  he  had  the  opportunity  of  doing  so,  he  was  bound  to  pay  a  fair 
price  for  it,  which  was  5/.  5«. 

Lord  TsKTERDBN,  C.  J.  (in  summing  up.)  Although  the  putting  in  of  the 
superior  materials  may  have  fairly  enhanced  the  price  of  the  press  ;  yet,  if  the 
plaintiff  has  stipulated  to  complete  it  with  materials  of  an  inferior  value,  but 
which  would  still  have  been  sufficient  for  use,  he  is  bound  by  his  bargain,  and 
cannot  charge  more  than  the  stipulated  price ;  and  I  am  of  opinion,  that  he 
cannot  compel  the  defendant  to  rescind  the  contract  by  returning  the  press  (6). 

Verdict  for  the  defendant 

/.  WiliiamSy  and  Flatty  for  the  plaintiff. 

Brodrickj  for  the  defendant. 

[Attornies — Platt^  and  J.  Nokes.^ 

(a)  In  an  Anonymous  case,  1  Esp.  N.  P.  C.  349,  it  was  proved,  in  support  of  a  plea  of  tender, 
that  the  defendant  hod  sent  a  sum  of  money  by  a  servant  to  the  plaintiff^s  house  ;  this  cerrnt 
took  it  there  snd  n^ve  it  to  a  servant  of  the  plaintifT,  who  retired,  and  appeared  to  go  with  the 
money  to  the  master.  Lord  Kenyan  lefk  it  to  the  Jury  to  say,  whether  the  money  had  bees 
tendered,  and  they  found  that  it  had.  In  the  case  of  Goodland  v.  Blewitk,  1  Camp.  477.  it «» 
held,  that  a  tender  to  an  agent  authorixed  to  receive  payment,  is  as  good  as  a  tender  to  the  cre- 
ditor in  person.  In  the  case  of  Moffat  v.  Par«oit«.  5  Taunt.  307,  s  creditor  had  told  hn  dnt 
previously  authorized  to  receive  money,  not  to  receive  a  sum  from  the  defendant,  and  die  clerk, 
on  the  sum  being  tendered,  refused  to  receive  it,  and  assiffned  the  reason ;  this  was  held  to  be 
a  good  tender,  and  Mantfidd,  C.  J.,  observed,  that  a  tender  to  a  managing  clerk  would  suffice. 
See  also  the  case  of  Bhw  v.  Runtdlt  ante^  Vol.  1,  p.  365. 

(&}  See  the  case  of  Ouh  v.  GUet,  ante,  p.  407. 


♦HILL  V.  JOHNSON.     Dec.  2.  [*456 

In  aetuinpeii,  by  the  indorsee  against  the  drawer  of  a  bill  of  ezchange,  the  defence  ^"^^'^ 
time  had  been  given  to  the  acceptor.  To  meet  thia  defence,  a  copy  of  a  paper  that  ^^^' 
fendant  had  promised  to  sign,  was  offered  in  evidence.  By  this  the  defendant  consented  to 
the  plaintifT'a  using  any  meana  to  obtain  payment  from  the  acceptor,  without  prejudice  01  btf 
right  to  recover  from  tiie  drawer :  J7eU,  that  thia  paper  did  not  require  a  stamp. 

AsguMPsrr  by  the  plaintiff,  as  the  imlonee,  against  the  defendant,  ss  the 
drawer  of  a  biU  of  exchange  for  52/.,  which  bill  had  been  accepted  by  Colonel 
Ormesbyb 
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The  defence  was,  that  the  plaiiitifT  had  given  time  to  the  acceptor,  nnd  had 
taken  a  warrant  of  attorney  froin  him,  on  which  judgment  had  been  entered  up, 
and  part  of  the  amount  paid. 

To  meet  this  case,  the  plaintifTs  counsel  proposed  to  put  in  a  copy  of  a  paper, 
which  a  witness  had  taken,  by  the  desire  of  the  plaintiff,  to  the  defendant  for 
bis  signature,  and  which  the  defendant  had  promised  to  sign,  and  return  to  the 
plaintiflT.     This  paper  was  as  follows  : — 

**  I,  James  Johnson,  hereby  consent  to  Mr.  R.  Hill  using  any  means  he  can 
to  enforce  payment  from  Colonel  Ormesby,  for  my  bill  drawn  by  me,  and 
accepted  by  the  said  Colonel  Ormesby,  without  prejudice  to  his  right  to  recover 
against  the  drawer." 

Campbelly  for  the  defendant.  I  submit,  that  this  requires  a  stamp.  It  is 
clearly  evidence  of  an  agreement  between  the  plaintiff  and  the  defendant,  even 
if  it  is  not  of  itself  an  agreement. 

Lord  TsifTERDBN,  C.  J.     I  think  it  may  be  read  without  a  stamp* 

The  paper  was  read,  and  the  cause  was  ultimately  referred. 

jP.  PbUock^  and  Gunnings  for  the  plaintiff. 

Campbdl^  and  QiiUy,  for  the  defendant. 

[Attomies — Virgo^  and  RaphaelJ] 


♦457]  ♦FERGUSON  v.  CARRINGTON.    Dec.  8. 

If  goods  be  sold  on  •  credit,  the  vendor  cannot,  before  the  credit  hat  expired,  maintain  MftiMpdl 
»r  goods  sold,  even  though  he  can  prove  that  the  goods  were  not  bought  in  the  fair  way  of 
trade,  but  for  the  fraudulent  purpose  of  being  immediately  resold  at  ao  under  price :  SembiU, 
that  trover  is  his  proper  remedy. 

Goods  sold.  Plea — General  issue.  It  was  opened,  on  the  part  of  the 
plaintiflT,  that  the  goods  had  been  sold  by  the  plaintiff,  a  ribbon  manufacturer, 
.0  the  defendant,-  a  haberdasher,  at  a  credit  which  had  not  expired  at  the  time 
of  the  bringing  of  the  action  ;  nnd  that  acceptances  of  the  defendant  were  given 
to  the  plaintiff  for  the  amount.  However,  it  was  argued  on  the  part  of  the 
plaintiff^  that  if  these  goods  were  bought,  not  for  the  regular  purposes  of  trade, 
but  with  a  fraudulent  intent  of  selling  them  directly  afterwards  at  an  under  price, 
to  raise  money,  the  defendant  could  not  set  up  as  a  defence,  that  the  credit  had 
not  expired. 

A  witness  proved  the  sale  and  delivery  of  the  goods,  and  that  the  defendant 
had  accepted  bills  for  the  price  of  them,  which  bills  had  not  become  due.  The 
plaintifTs  counsel  then  proposed  to  call  a  witness  to  show  how  the  goods  had 
been  disposed  of. 

Sir  J.  ScarleU^  for  the  defendant.  I  submit  that  this  is  not  evidence.  This  is 
an  action  for  goods  sold,  and  how  are  we  to  be  prepared  to  meet  a  case  of  sup* 
posed  fraud  ?  We  conie  here  to  show  that  these  goods  were  sold  upon  credit, 
and  that  that  credit  has  not  expired. 

f.  BMoekj  for  the  plaintiff.  The  manner  of  treating  the  goods  is  raoat 
niat«(rial  to  show  that  this  was  a  fraudulent  transaction. 

Sir  7.  Scarlett.    The  mode  of  treoting  the  goods  cannot  alter  the  original  con- 
tract.   It  might  be  good  evidence  in  trover ;  but  if  the  plaintiff  bring  an  action 
upon  the  contract  for  goods  sold,  this  evidence  is  not  admissible. 
*4581      ^^  Tbntbrdbn,  C.  J.    The  plaintiff  alleges  that  the  *defbndant  did 
*  Pot  buy  these  goods  in  the  regular  course  of  trade,  but  that  he  bought 
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Jketn  t6t  tTie  fitiudtrfeAt  puffptHBeS^ 6f  l^hvg  (htm  tesM  m  at  foMtf  pfietff  airf the 
phiintrff  wishes,  as  the  titN6  6f  di^dil  hus  MM  expivedy  t6>  atendott  the  oMitfKl 
and  prove  fraud.  Now  this  I  think  he  cannot  do,  fythtfimtttttfi  trMt  ift  atf 
in  oMi  view,  and  tejbcH  k  itt  dMothwr. 


JF*.  JPlollotk,  Md  QtSuSbuHii  kft  lb« 

Sir  /.  ScarleUf  and  7A««4^,  for  t'her  deftiilttK. 

tAflorni8*-^JB.  iiatffit,  and  /ffiifcw  ^ 


jP.  JMZoeft  B«w  moved  lo  set  aside  the  hohshM  i  but  the  Court  icftwpd  ^rale, 
and  held,  that  altbough  the  pfoiotiflr  might  have  perhaps  been  eHtitied  to  mnn- 
tain  an  action  of  trover,  yet,  that  if  he  went  upon  the  oootraet,  he  must  take 
that  contract  as  it  actually  was,  and  mealy  ^  he  afirmed  tto  oootreoty  effinn  it 
altogether. 

In  the  course  of  the  diseassiep  the  case  ef  Fafker  v«  Patrick  (a)  was  cited, 
and  Lord  IhUerden^  C.  J.,  observed,  tdat  the  authority  of  that  case  had  been 
questioned. 

(a)  5  T.  R.  175.  In  that  caae  it  wm  held,  that  if  ^ooda  be  obtaiiied  fiora  A.  by  labe  are- 
tencea,  and  pawned  to  B,  without  no^ide,  and  A.  convict  t&e  oflender  and  get  pnawaainn  of  bb 
goods,  B,  may  maintain  trover ;  bat  the  Court  dialingniahed  the  caae  from  tnooe  where  a  felony 
had  been  committed,  becauae  in  aueh  caaea  the  owner  waa,  by  the  atat.  21  Hen.  8,  c  11*  eon- 
tied  to  reatitution  on  hia  proeecnting  the  oflender  to  conviction.  However,  that  atatnte  haTing 
been  repealed  by  the  atat.  7  &  8  Geo.  4^  c.  37«  and  the  reatitutbn  of  gooda  being  regulated ' 
the  atatnte  7  fc  8  G<o.  4/ tf.  29/ #.■  37/ «s  diiHine^ien  betw<is#tiigmiiiiiilimof  i  ''' 

by  felony  and  by  febe  pitMenoeaaeema  to  be  an  end. 


•HAWKINS,  stfftithig  ete6ofer  of  WILLAN,€^.  SHEKttAM.  Dte  ft  l*W 

Am  a^eea  td  take  afr  itongnm^rtt  tf  S  wnttf  of  h  notme,  wnfcir  wna  ee^  ot  repnTr  neni  *•,  ise 
by  Ihe:  agreenvem  k  w«a  aiipulsiedr  that  aH  ottt-goinga  ehookl  be  paid  by  B.  utf  m  April  M; 
and,  by  an  ataignment  imforaed  on  the  leaae  (executed  by  B.  but  not  by  A.),  B.  aae%ned  iIm 
reatdue  of  the  term,  aubiect  to  tbe  performance  of  au  the  covenanfa  of  the  lease,  whieh, 
itom  the  2Sd  day  ^  April,  ougnt  to  Mf  obeerved  on  i!he  p#t  of  the  tennnt.  The  leesi  ee»- 
tained  a  covenant  to  keep  the  premiaoa  in  repair,  and  ao  to  deliver  them  up ;  and,  tkv  tiit 
aaaignment,  tbe  revereioner  aiMd  B.  and  recovered  for  dilapidaiiona  which  oocarred  befcre 
April  22d  ;  Held,  fhat  B.  eonld  not  Aiaintain  an  action  on  tne  case  Againat  A.  for  tbeee  &^' 
dationa,  even  thon^  it  conhf  be  proVetf  that  A.  gavcr  a  amaRer  prieef,  beeanae  the  ^MnlM 
#ere  o«t  of  repair :  HeM,  ifeorthat  the  Judge  could  nM  bob  beyond  Uie  written  inethMeme 
eta.  the  written  agreement  and  the  aaaianment.  If  B.  aaa|gn  the  leaae  of  m  hooae  te  A.bj 
deed,  aubject  to  certain  covenants,  and  A.  take  poeeeaawn,  whether  B.'a  remeiiy  fof  Sb^M 
«f  the  coveik«nta  ii  by  an  ttetiem  m  Cot^iiMMf ,  fhongk  A.  Se^er  tftecnced  Ihe  deed    iim^n, 

CABHr-^Th^  JtrH  bcfom  ef  the  ddcflamtion  stafedy  thai  th0  testatoi'  was,  hi  hif 
lifetime,  possessed  of  certain  messuages,  &c.  for  tbe  renMiUder  of  a  tertn  ef 
Pirrty-one  years,  from  Chrisrinas  17M,  granted  to  him  by  the  oorpofiilioii  of 
London,  as  Governors  ef  Christ's  Hospital,  subjeel  to  certttitt  eovewmls  hi  t 
certain  hndenttire  of  lease  eontamed,  that  is  to  say,  among  other  things,  thi^  the 
said  testator  shouhiy  from  time  to  time  during  ihe  term,  repair  the  demised 
premises,  and  yield  thefn  up  nt  the  end  of  the  term  tn  suiReient  repair,  of  which 
Ihe  defendaM  bad  notice.  That,  on  the  1st  of  May,  1838,  the  testator  assigned 
fens  interest  td  the  defendant  (fom  the  29d  of  Aprti^  1898^  sluhject  lo  all  the 
"^venants  contained  in  the  lease,  whieby  ''  from  the  said  33d  of  April,  on  thf 
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ftat  9i  the  teniHitt,  liwuij^  or  Mngncet^  me  m  oogki  to  b»  obserred,  ptr- 
ibnaed,  aod  k«|)l.^'  Tbat  the  defendant  entered,  aad  that  ii  becnme  ki»  duty  to 
obflerve  and  peribnn  ail  the  CAvenants  in  and  by  the  soid  indenture  reserved^ 
meaiionedy  and  oontakicd,  aad  which,  §rom  the  aaid  22d  of  April,  on  the  port 
of  the  tenants,  lessees,  or  assignees,  were  or  ought  to  have  been  perfunned. 
Brcadi,  that  the  defendant  did  not  observe,  perfbra,  atxl  keep  the  covenants, 
6u^  in  this,  that  be  did  hot,  from  the  said  224  oi  April,  su&ieiitly  repair, 
&c.,  by  reason  whereof  the  Governors  of  Christ's  Nospilal  recovered  a  sum  of 
378/.  iSis.  agsiost  the  lestalov,  by  the  judgment  of  the  Court  of  Common  Pleas. 
The  second  count  staled  a  lease  as  in  the  first  ccunt  mentioned,  and  that  it  was* 
assigned  to  the  defendant,  and  that  it  became  his  duty  to  perform  the  covenantsL-- 
*460T  ^'^^^^  ^^  ^^  deleadant  dBd  nor  perform  the  *covenaaCa  (without  speci- 
■>  fy  tng  any),  by  reason  of  which  the  govemofs  recovered  a  sum  of  378^/ 
15«.  i^rnsr  the  testailer.  Third  cotnu,  that  the  tsmator  agreed  to  sell  to  the 
defendant  and  another,  who  agreed  to  buy  the  pfemises  sabpect  lo  the  covenants 
in  the  lease,  whereby  it  became  the  defendant*a  duty  to  repair.  Breach,  that  he 
£d  not.  Fbufth  count,  that  the  defendant  oecopied  the  premisee  subject  to  the 
eovenants  of  the  keasev  and  that,  cootrary  lo  his  doty,  he  did  not  repair.  FifiM 
count,  that  the  defendant  became  tenant  from  year  to  year,  and  tlHit,  eootrarf 
to  bfe  duty,  he  permitted  the  premiiea  to  become  lotnoaa  for  want  of  needful 
repair.  Sixth  cooat,  similar,  except  that  it  slated  that  the  testator  had  demised 
lo  the  defendant  for  a  certaio  term  of  yearou  Sevejrth  coanl,  that  the  defeod- 
aot  was  tenant,  and  treated  the  pramisea  im  an  tmianantlfke  manner,  Pfea  ■  f 
Not  guilty. 

The  ease  openrd  on  the  part  of  the  plaintiff  was,  that  the  defendant  bad,  in 
the  year  18*^,  purchased  of  the  testator  the  residue  of  a  term  in  the  Boll  and 
Mouth  Inn,  and  that  he  bought  at  a  lower  priee,  from  the  premises  bemg  then 
out  of  repair ;  and  it  was  also  slated  thai  an  aijuignmrnt  of  the  lease  having  been 
prepared,  it  had  been  execoled  by  the  platnliff  but  net  by  the  defendant ;  aad 
that  the  Governors  of  Christ's  Hospital  had  seed  the  testnlor  sinee  the  date  of 
the  assignment,  and  hnd  recovered  a  sum  of  9781.  lAf .  againat  himw 

The  lease  from  Christ's  Hospital  to  Mr.  WiUam  was  pot  in«  It  woe  dated 
December  15th,  1785,  and  by  it  the  Hospital  demised  the  Bull  and  Mouth  Inn 
to  Mr.  lVill(m  for  forty-one  years,  at  a  rent  of  iOOI.  a  year,  subject  to  certain 
covenants,  one  of  which  was,  that  the  premises  should  be  kept  in  good  repair, 
tuid  so  be  delivered  op  at  the  end  of  the  term. 

An  agreement  between  the  executors  of  Mr.  WiOam^  and  the  defendant  and 

^bera,  dated  April  Sdd,  182a,  was  aba  pirt  ia     By  tUa,  the  former  agreed  to 

*4011  ^'''  ^^^  '^^  latter  to  buy,  the  Bull  and  Mouth  Inn;  and  it  was  also  ^agreed 

-'  that  the  lease  should  be  assigned,  and  that  all  out-goings  should  be  paid 

by  the  executors  up  lo  April  23d. 

The  assignment  of  the  term  To  the  defendant,  which  was  indorsed  on  the  back 
of  the  lease,  was  offered  in  evidence.  It  was  executed  by  the  plaintiff,  but  not 
by  the  defendant. 

Oamphellf  for  the  defendant.  This  is  not  evidence  against  the  defendant.  It 
has  never  been  executed  by  him. 

Lord  Tbntesdkn,  C.  J.  The  executors  agree  to  assign  the  lease,  and  they 
bave  executed  an  assignment.  I  think  I  must  receive  it,  to  sliow  that  tbe 
plainti^  have  perfermed  their  part  of  the  agreemrat* 

The  assignment  was  read.  By  this  the  plaintiffs  assigned  the  residue  of  the 
term  to  the  defendant,  **  to  hold  to  him,  his  executors,  adminietralors,  and  assigns, 
from  the  said  22d  day  of  April,  for  and  during  all  the  rest,  residue,  and 
remainder  of  the  sard  term,  subject  to  the  payment  of  the  rent  end  to  the  per* 
formanee  and  observance  of  all  and  every  of  ^  cotenants,  in  and  by  the  said 
indenture  re.served  and  contained,  which  from  the  said  22d  day  of  Aprils  on 
^  part  (f  the  tenants^  lessees^  or  assignees^  teere^  or  ought  to  be  observed^  per- 
formed^  fulfilled,  and  keptj* 
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Lord  TentkbdeNv  C.  J*  The  difficulty  here  is,  to  add  aay  thing  to  the  temm 
contained  in  this  deed  of  assignment.  It  is  an  assignment,  subject  to  the  pay- 
ment of  rent  and  performance  of  covenants,  from  the  22d  day  of  April.  Now, 
upon  those  words,  I  cannot  say  that  the  defendant  is  liable  to  dilapidations 
before  that  time. 

Sir  /.  ScarkU^  for  the  plaintiff.  If  this  were  an  action  founded  oo  the 
covenant,  it  might  be  so;  but  the  question  *here  is,  as  to  what  was  the  r^^gA 
implied  agreement  between  the  parties.  Now,  I  mean  to  say,  that  the  *- 
defendant  purchased  with  reference  to  the  existing  state  of  the  premises,  and 
not  as  if  the  executors  were  bound  to  put  them  into  complete  repair  up  to  that 
day. 

Lord  Tentbrdkn,  C.  J.  The  general  rule  is,  that  where  there  is  a  written 
covenant,  you  can  add  nothing  to  it.  Here,  there  was  not  only  a  written  agree- 
ment, but  an  actual  assignment  upon  it.  Can  I  look  further  than  those  iostni- 
ments  ?  I  think  you  must  divide  the  sum,  and  take  only  for  the  dilapidations 
aince  the  defendant  came  into  possession. 

Sir  J.  ScarkU,  If  the  premises  continued  out  of  repair,  he  continued  to 
break  the  covenant ;  and  though  the  dilapidations  occurred  before  the  assign* 
roent,  they  continued  to  be  a  breach  aAer. 

Campbell^  for  the  defendant.  It  is  no  doubt  a  continuing  covenant  as  between 
lessor  and  lessee,  but  not  so  as  between  assignor  and  assignee. 

Lord  Tbtttbrdbr,  C.  J.  I  should  recommend  the  parties  to  agree  upon  soma 
aertain  amount.     I  am  quite  sure,  it  would  be  much  better  for  them. 

Verdict  for  the  plaintiff. — Damages  60/.,  by  consent. 

Lord  Tbntbbdbn,  C.  J.  Now  the  case  is  over,  I  will  state  the  difficulty  that 
I  felt,  which  is  this :  I  am  very  much  inclined  to  think,  that,  the  defendant 
having  taken  possession  under  the  nssignnnent,  the  action  should  have  been 
covenant,  although  he  never  executed  the  deed  (a). 

*F,  Pcilock.  I  understand,  that  that  point  was  much  considered  i-vaa* 
before  this  declaration  was  prepared.  *- 

Sir  /.  ScariHt,  F.  Pollock,  and  T.  F.  Ellis,  for  the  plaintiff. 

Campbell,  and  HiU,  for  the  defendant. 

[Attornies — Lyon  ^  Cb.,  and  Rees  ^  Cb.] 

(a)  See  the  case  of  The  EaH  India  Company  v.  Lewui,  aiife,  p.  358 ;  and  alao*  the  ease  of 
Burnett  ▼.  Lvnek,  5  B.  &  C.  589,  8  D.  &  R.  368,  where  the  law  on  this  pubject  was  mach  dia* 
euased.  In  tnat  case,  where  the  same  diffiruhy  waa  raised,  the  Court  held,  that  an  action  on 
the  caae,  for  a  breach  of  duty,  would  lie,  and  doubted  whether  an  action  of  covenant 
tainable. 


FOWLER  V.  COSTER.     Dec.  5. 

il»mMi^tf.— Plea  in  abatement,  that  the  promises  were  *'  made  jointly  with  A."  Re plicatioOv 
that  they  were  not  made  jointly  with  A.    On  the  trial  of  thia  iaane,  the  defendant  bcgina. 

Assumpsit  by  the  plaintiff,  as  the  indorsee,  against  the  defendant,  as  the 
drawer  of  certain  bills  of  exchange.  Plea  in  abatement,  that  the  several 
promises  in  the  declaration  mentioned,  were  made  jointly  with  a  person  named 
Cunningham.  Replication  that  the  promises  were  not  made  jointly  with 
Cunningham  (a). 

(e)  The  forma  of  thia  plea  and  replication,  will  be  found,  3  Ch.  PI.  449  and  615. 
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Lord  Tkntbrdkn,  C.  J.,  held,  that  on  these  pleadings  the  defendant  had  the 
right  to  begin  (a). 

Verdict  for  the  plaintiff. 
OampbeUj  and  Comyn^  for  the  plaintifT. 
Sir  /•  Scarlett^  and  Ji,  S.  Richards^  for  the  defendant. 

QAttornies — Walker^  and  UetoellynJ] 


^4641       *^'  ^^^  ensuing  Term,  R.  S.  Richards  moved  for  a  new  trial,  on  the 
J  ground  that  the  verdict  was  against  evidence ;  but  the  Court  refused  a  rule. 

(a)  In  the  case  of  iZoftey  v.  Reward,  2  Stark.  555,  where  the  defendant  had  pleaded  in  abate; 
ment,  thai  the  promiaea  were  made  jointly  with  6.  D.,  and  the  replication  denied  that  the  pro* 
miMB  had  been  mede  jointly,  it  waa  held  that  the  plaintiff  bad  the  right  to  besin,  aa  he  had  to 
Drove  bia  damagea.  However,  thia  caae  eeema  to  be  overruled  in  the  principal  caae,  aa  well  as 
by  the  caaea  of  Cooper  v.  WukU^t  p^tf  p.  474,  and  Cotton  v.  Janus,  post. 


GEORGE  V.  RADFORD.    Dec.  5. 

A  Sberiff*a  officer  having  a  warrant  from  the  Sheriff  to  arreat  a  party  lor  debt,  went  to  tha 
party  and  read  hia  warrant  to  him,  and  then,  having  taken  a  fee,  proceeded  to  the  party'a 
attorney,  to  let  him  know  it,  for  bail  to  be  put  in.  After  thia,  the  officer  returned  that  ha 
bad  taken  the  party :  SomUe,  that  thia  ia  no  arreat. 

In  an  action  for  a  malicioua  arreat,  the  plaintiff'a  counael  had  cloeed  hia  caae,  and  the  defend* 
ant'a  ouunael  had  beffun  to  addreaa  the  Jury,  when  the  Lord  Chief  Juatice  aaid,  he  would 
nonauit,  on  the  ground  that  there  waa  no  evidence  of  malice.  The  plaintiff'a  counael  wiahed 
to  adduce  further  evidence,  but  waa  not  permitted,  the  Lord  Chief  Juatice  obaerving,  that  the 
rule  of  not  permitting  a  party  to  adduce  freah  evidence,  after  auch  party  had  cbaedhia  caaOt 
bad  been  a^eady  too  much  relaxed. 

Ca8b  for  a  malicious  arrest.  Plea-General  issue.  The  declaration  stated, 
that  the  plaintifT  was  **  arrested  by  his  body  and  imprisoned.'* 

To  show  an  arrest  and  imprisonment,  a  SherifPs  officer,  named  Walbnnk^ 
^"^8  called,  who  stated  as  follows  : — **  I  received  a  warrant  from  the  Sheriff  of 
London,  to  arrest  the  plaintiff;  I  went  to  his  house,  and  told  him  I  had  a  writ 
against  him  for  50/.,  at  the  suit  of  Mr.  Radford ;  and  I  read  a  paper  to  him  ;  I 
lold  him,  that  as  I  knew  him,  I  would  take  his  word,  but  that  he  must  give  bail. 
He  gave  me  a  fee,  I  think  about  two  pounds  or  under,  and  I  went  to  his  attor- 
ney, and  told  him  what  had  occurred,  and  that  bail  must  be  put  in.  I  did  not 
lock  the  plaintiff  up,  nor  did  I  take  him  away ;  however,  I  made  a  return  that 
I  had  arrested  him.** 

Sir  J.  ScarleU^  for  the  defendant.  This  is  neither  an  arrest  nor  an  imprison- 
nwnt.  The  officer  neither  touched  the  person  of  the  plaintiff,  nor  did  he  detain 
him. 

Brougham^  for  the  plaintiff  It  has  been  repeatedly  held,  that,  to  constitute 
an  arrest,  there  need  not  be  an  actual  touching  of  the  party,  nor  a  locking  him 
*4051  ^P'  ^^  ^^^  *case  o£  Berry  v.  Adamson{a)^  where  the  Court  held  that 
-1  there  had  been  no  arrest,  the  officer  had  not  even  gone  near  the  party. 
But  here  the  officer  goes  to  arrest  the  plaintiff,  he  states  what  he  comes  for,  an4 
^  plaintiff  acquiesces  in  the  arrest. 

Ckitty^  on  the  same  side.    In  B.  N.  P.  62,  it  is  said,  that  there  need  not  be 

(a)  Anie,  Vol.  2,  p.  503. 
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mm  ttetiml  touehiiig,  tb  comtitiite  a»  arrest,  and  flat  if  the  pmttf 
is  sufficient.  Now,  that  the  plaintiff  in  this  case  submitted  to  the  arrest  ia  cl< 
firoaa  his  g;iviiig  the  officer  two  pounds.  It  therefore  stands  thus :  the  officer 
goes  for  the  purpose  of  arresting,  and  hnviog  slated  wImI  he  eoawe  tbr^  HkS 
authority  is  acquiesced  m ;  and  the  pfeseal  defendant  wHenrntdm  admitced  thai 
there  was  a  good  arrest,  as  he  declared  against  the  plaintiff  as  in  custody  of  the 
Marshal  (a). 

Lord  Tbntbbdeic,  C.  J.  This  case  is  not  exactly  like  that  of  Berry  v. 
Adamson,     I  will  therefore  reserve  the  point. 

Sir  /.  Scarlett,  It  is  not  necessary  that  there  should  be  a  touching  of  the 
^rty,  or  a  locking  him  up ;  but  I  never  heard,  that  giving  twe  peunds  not  to 
be  arrested,  was  a*  arrest.  Eiere  the  officer  reads  a  paper,  geta  some  raeoey, 
and  then  goes  away,  without  requiring  the  party  to  go  with  him. 

Lord  Tknthokk,  C.  J«  If  the  party  bad  gone  with  the  effioer,  that  woald 
Innre  been  enough. 

Sir  /.  ScarlOi,  It  is  doing  away  with  commoa  sense,  to  inlFodoee  tiKsa 
constructive  arrests,  whkh  only  inirodtice  fine  diattactioae.    What  ahatl  wieaa^r 


to  this  case?     ^Suppose  the  officer  had  looked  through  the  window,  and  t^aoa 
said,  I  have  a  writ,  what  shall  I  do  with  it  ?     Oh,  says  the  party,  take  '- 
it  to  my  attorney.     Is  this  an  arrest?    If  it  be,  we  shall  soon  come  to  arresting 
by  means  of  a  twopenny-post  letter. 

Lord  TaNTBRDKN,  C  J.  I  own  that  my  strong  opinion  is,  that  this  is  no 
arrest,  but  as  the  opinions  of  others  may  not  coincide  with  mine,  I  will,  to  save 
the  expense  of  coming  here  again,  let  the  case  proceed.  I  am  bound  to  say, 
that  I  much  disapprove  of  this  mode  of  exeeutmg  wnts^  as  it  enables  these 
officers  to  obtain  sums  of  money  lor  not  doing  their  duty. 

The  ^aintifr's  case  then  proceeded  to  lis  ctosey  ami  Sir /.  SoarkU  had  htgm 
te  address  the  Jary  (or  the  defeadanr,  when 

Lord  Tbhtbrdbit,  C.  J.,  stopped  htm,  olserriaig,  thai  there  was  im  evfikaoe 
0f  malice,  and  thai  ibefefiMe  the  plaintiff  Mmst  be  aoosviledl* 

Bramghamj  (or  the  ptaintifl;  wiiihed  tm  call  asoie  witaeasea. 

Lord  Tmrnmrnmaf^  C.  J.  Yoo  had  closed  yoor  cas^aad  Sir  X  SemrteU  had 
hegan  to  address  the  Jury.  Tf  you  had  any  move  evidence,  yon  sbookl  have 
adduced  it  before  you  had  closed  your  case.     I  cannot  receive  it  now. 

Brmugham.    The  strict  nde  has  heem  very  much  relaxed^ 

Lord  Tbntbbobiv,  C«  h  Perhaps  too  much,  as^  1  am  sorry  to  aay^  a  graat 
many  ether  rn&es  hnve  been«    The  plaiattff  mast  he  caUed. 

Nonsuit. 

^Brmf^iam^  and  CkUty^  Ibr  the  plntntflT.  f ^497 

Sir  J.  ScarkUf  and  Jtremy^  for  the  defendant.  ^ 

EAttoffBie»«-iViMM,  and  As^jsrs  4*  Smt.l 


(I)  This  form  sf  dsctsriiif  ytevs  liw  W»  hsssass  ihs  ftnn  is  ths  issie  oa  awvisMUs 
wnsrs  there  is  no  arrest. 


KNIGHT  V.  HUGHES,  Geot^  One,  dus.    Dec.  6. 

A.  ic  fi.  were  eureties  for  C,  a  collector  of  tazea,  who  became  a  defaulter.  The  obliirM*  aisd 
A.,  and  recovered  :  Held,  that  in  an  action  for  contribution,  bronnHht  by  A.  affidDm  B.,  A. 
eosM  only  recover  half  the  amount  of  the  verdict  affaifiei  him,  and  that  be  oooid  not  rerovv 
from  B.  either  the  half  of  the  taxed  coata  of  the  obligees,  or  the  half  of  his  own  oostf  of 
defending  the  actbn  brought  by  the  obUgeea. 


3  CAMssmnem  U  Patiu^  Mt 


4tri 

UdA  tto.  th«t  if  A.,  tUtit  tlie  YMdvet  ■»  Hm  «e(iM»qriiMl  Iriw  wi  tin  lonA^dMiiiii  a  MHli>«f 
nonejT  iioni  C,  he  must  take  that  in  reduction  ol  the  amount  of  the  vardioty  and  eanoaf 
appiy  it  either  to  pay  hia  owtt  coata  or  the  (axed  ooataof  the  obOgeeB. 

AtMiMti  fot  tflOiMy  paid.  FT  i— >€feitenil  issue.  This  action  was  brought 
*4BS1  ^^  contribulion  (a).  The  ^.ttaintiff  aod  the  defeiidaYit  had  been  sureties 
•I  lor  a  person  named  Winkles,  as  collector  of  the  assessed  taxes  of  the 
parish  of  St.  Mary,  Islington.  Winkles  having  become  a  defaulter,  separate 
actions  were  brought  agaititoC  (he  pfainfHT  anid  f^  defendant  on  their  bond ;  the 
former  of  these  actions  had  been  tried,  and  a  verdict  had  passed  against  the 
present  plaintiff  for  1140/.  (&),  but  (he  adiod  so  brought  against  the  present 
defendant  on  the  bond  had  not  t)een  proceeded  in.  The  present  plaintiff  had  paid 
the  amount  of  that  verdict,  and  the  taxed  costs  of  Mr.  Lioveland  (the  then 
plaintiff),  and  he  also  had  incurred  costs  in  his  own  defence. 

It  was  admitted  on  the  part  of  the  defendant,  that  the  plaintiff  was  entitled  to 
a  verdict  for  one  half  of^  the  amount  of  the  original  verdict,  subject  to  the 
deduction  of  two  sums  which  the  present  plaintiff  had  succeeded  in  recovering 
fpsM  Winkles,  the  prioei|AiI,  ^hksh  WwA4  feduee  (be  mMSty  now  to  be  recovered 
10  516/. 

F.  JPMxkr  fat  the  piatnfift  1  safbMiil  (M  the  defenditM  »  KvMe  l»  pay  MK 
sf  Hie  origMmt  plinfiiittifrs  tanterf  6m(s,  and  one  haf  f  the  crafs  of  the  defence  of  tf^e 
(^rigSndlactioA,  as  welt  as  to  pay  a  moiety  of  the  amount  of  (he  verdict. 

Lord  Tbntkrdbn,  C.  J.,  inquired  if  there  was  any  authority  in  support  of 
HMt  pfopostttoB. 

F.  JPUMc  re^iedy  that  he  ha^  aei  been  aMe  to  irafd  any. 
^gttrfi       *Lord  TsNTXRaEKy  C.  J.    Itt  (he  absence  of  any  aothorfty  to  that 
^  effect,  I  shail  hold  (iMf  the  defendafiMi  is  only  Kable  to  pay  oM  moiety  sif 
Ae  anHoiMit  of  the  Verdict* 

Att^,  far  the  def^odant*  1  siAmtt  tiMif  froitt  that  mdiefy  we  hare  a  r^lil 
to  deduct  half  of  the  two  sums  obtained  by  the  ptatnttfffrom  WinklM^ 

JR.  F^tkck.  Thpoae  two  swna  be^  fee&heA  of  Whthtes, the  presaM  picniitiff 
haa^  I  appfehend^  s  right  to  set  them  against  (he  eoats^ 

Busbf.  That  would  be  S6  if  the  cfcmstkif  weM?  beiweea  tha  fUaimHtmBi  tiM 
prtnetpsl ;  but,  ae  between  the  two  soretiea,  it  h  ci(herwise# 

Lord  TEirr«ikvKir,  C.  J.  1  lhh>k  that,  m  tMa  ease,  whatever  flis  piaiatiir  has 
f^tmed  smoe  (he  verdict^ia  tmpeet  ef  (his  transttctfonf  masty  as  betweeit  thesi 
parties,  be  considered  as  having  been  received  in  reduction  of  the  anwmfit  of 
tlM  terdkt,  and  that  the  plaintiff  baa  no  ligM  to  retain  soeh  tNfffis  against  the 

(•«^  On  the  auhjeet  of  eentribtftion.  Lord  ttemfm,  in  fhs  caps  of  IVm^  t.  DaHtst,  %  Eap. 
479,  aaya,  "  t  nave  no  doubt  that  wbere  two  aarliea  boeaaie  joint  amraiiea  fer  a  third  perion,if 
MS  la  tfalTefd  aiwn  and  forced  to  pay  the  whoie  of  the  money,  he  baa  a  right  fo  call  on  hia  to- 
•ecurity  for  contribution,  but  where  one  haa  been  induced  bo  to  liecfyine  artfeTy  af  fhe  inatancs 
of  the  other,  though  he  thereby  rendera  himself  liable  to  the  person  to  whom  the  security  ia 
given,  there  ia  no  pretence  for  saying  that  he  abaU  be  liable  to  be  called  upon  by  the  peraan  at 
whose  request  he  entered  into  the  security/' 

As  to  contribution,  where  the  parties  were  tartfea9or$,  aea  the  edae  ef  Merfftbeafktty.  f/itan, 
f  T.  R.  166,  (cited  anf e.  Vol.  2,  p.  417,  n.) ;  ano  as  to  caaea  where  the  original  action  had  been 
t»  farf .  see  the  caae  of  WmUey  ▼.  Batte,  anit.  Vol.  %  p.  417. 

With  reapect  to  the  liabiKfy  of  i  priricfpal  fo  indemnify  hia  baif,  it  waa  held  in  the  caae  of 
Fiiher  v.  Fallow,  5  ESep.  171,  that,  where  a  person  becomes  bail  for  another,  he  ia  entitled  to 
recover  from  his  prineipal  all  the  amenaaa  ha  baa  htmn  fMt  tar  by  retmm  of  H ;  and  the  princi- 
pal  having  absconded,  it  waa  held,  tbii  fha  biai  miglil  reeovar  IM  espasaea  af  sanding  after  hia 
pnncipal,  to  tske  him,  in  order  to  render  him ;  but  not  the  expenses  of  a  auit  commenced 
>^inat  him  (the  bail)  bv  the  person  he  sent  after  the  principal,  for  a  rompenaation  for  his  eer- 
▼lees,  which  suit  he  haa  improperly  defended  :  and  in  that  caae  Lord  EUenhorough  said,  **  The 
relation  of  principsl  and  bail  la  tnia— The  principal  engagea  to  indemnify  the  bail  from  all 
expenaes  fairly  arising  fix>m  his  situation  aa  bail.  I  think  the  indemnity  goes  asainat  all  chargea 
which  are  neceasary  to  secure  themselves.  The  bail  have  a  right  to  aurrender  their  principal 
lA  their  own  discharge,  and  for  their  own  aecurity.  If,  therefore,  the  principal  nbaronda,  ao 
that  he  cannot  be  had,  the  beit  may  take  every  proper  and  necessary  atep  to  secure  him." 

In  the  cfiTC  of  Jteanon  v.  Wirdnam^  1  C.  &  P.  434,  it  waa  held,  that  n  perron  cannot  maia- 
^n  an  setion  for  his  trouble  and  loaa  of  time,  in  going  to  a  place  to  become  bail  for  another. 

(0  That  caae  ia  reported  ante,  p.  106. 
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costs.  However,  I  will  give  Mr.  Pollock  leave  to  move  to  increase  the  amount 
of  the  verdict,  from  516/.  to  574/.  (a) ;  which  would  give  the  piaiatiff  these  two 
sums  to  set  against  the  cosis^  if  the  Court  should  think  he  has  a  right  to  do  so. 

Verdict  for  the  plaintiff. — Damages  516/. 

jP.  FoUockj  and  C  CresswcU^  for  the  phiintitf. 

Busby^  for  the  defendant. 

[Attornies — Godman^  and  HughesJj 
(a)  No  motion  wm  nude. 


♦CROCKER  v.  MOLYNEUX.    2)ee.  6.  [•470 


A  MTVUit  being  engaged  lor  a  veer  at  thirty  initneas  and  a  aoit  of  clothes,  was  prorlded  with  a 
liverv  suit  on  his  entering  the  service.  He  was  wrongfully  turned  away  wiihin  the  yetf  i 
Held,  that  he  could  not  maintain  trover  for  the  clothes,  that  not  being  the  proper  ibnn  cf 
action. 

Tbovbb,  for  a  suit  of  clothes.  Plea-~€reneral  issue.  It  appeared  that  the 
plaintiflTwas  hired  as  a  servant,  by  the  defendant,  on  the  16th  June,  1827,  at 
thirty  guineas  a  year,  and  a  suit  of  clothes ;  and  that  he  had,  on  entering  the 
aervice,  been  provided  by  the  defendant  with  the  clothes  in  question,  which  were 
a  sort  of  livery  suit,  which  the  plaintiff  wore  when  his  mistress  drove  out.  It 
was  also  proved,  that  the  defendant  dismissed  the  plaintiff,  without  any  sufficieDt 
cause,  before  the  year  had  expired. 

CatnpbeUj  for  the  defendant.  The  plaintiff  must  be  nonsuited.  To  support 
an  action  of  trover,  the  plaintiff  must  have  a  property  in  the  clothes.  Now 
these  clothes  were  not  to  become  his  property,  till  he  had  served  the  year. 

J.  Williams,  conlrd.  i  submit,  that  as  he  was  hired  for  a  year  upon  the 
terms  of  having  wages  and  clothes,  he  is  entitled  to  the  clothes  if  he  was  wiUiiig 
to  have  stayed  his  year ;  but  he  was  prevented  from  doing  so,  by  the  wrongful 
act  of  the  defendant. 

Lord  Tentbrdbn,  C.  J.  This  action  is  founded  in  property.  If  the  plain- 
tiff was  dismissed  without  reasonable  cause,  whereby  he  was  prevented  from 
becoming  entitled  to  this  suit  of  clothes,  he  has  his  action  for  that ;  but  he 
cannot  maintain  an  action  of  trover,  because  he  has  no  property  in  the  clothes 
till  he  has  served  a  year. 

Nonsuit. 

•71  Williams^  and ,  for  the  plaintiff. 

Campbell^  for  the  defendant. 


[Attorniea — Sparkes^  and  Knighi.} 

For  this  report  we  are  indebted  to  the  kindness  of  a  friend  at  the  btf. 
See  the  case  of  Ardtard  v.  M&rm^r,  mtUe,  p.  349. 
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♦GREEN  V.  BOTHEROYD.    Dec.  6. 


The  8t8t.  25  Geo.  2,  c.  36,  relating  to  places  for  public  dancing,  music,  &c.,  extends  to  licensed 
taterns  and  hotels:  and  it  is  no  detence,  that  the  company  ire<j|uenting  the  performances 
were  respectable,  or  that  the  admission  money  was  not  received  for  the  benefit  of  the  keeper 
of  the  house. 

Tbe  J3th  sect,  of  that  stat.  which  gives  a  form  of  declaration,  eitends  to  common  informers. 

Dbbt  tor  penalties  under  the  stat.  25  Geo.  2,  c.  36,  for  keeping  n  house  for 
the  public  performance  of  music,  without  a  license  (a).     Plea — <jleneral  issue. 

On  the  part  of  the  plaintiff  it  was  proved,  that  the  defendant  kept  a  tavern 

called  the  King's.  Arms,  in  Beech  Street,  Barbican,  and  that  on  Tuesdays  and 

♦4721   P"^*y®  ^here  were  concerts,  to  which  the  price  of  admission  was  *two- 

J   pence.     Evidence  was  also  given  that  there  had  been  a  search  at  the 

clerk  of  the  peace's  office,  and  that  noentry  of  any  license  could  be  found  there. 

Bfougluim^  for  the  defendant.  I  submit  that  the  houses  contemplated  by 
this  act  of  Parliament,  were  not  such  as  the  defendant's.  This  act  was  never 
intended  to  prevent  a  concert  in  a  licensed  tavern  or  hotel,  because,  by  this  act, 
there  is  a  power  given  to  seize  all  persons  who  are  found  therein  ;  indeed,  the 
defendant's  house  is  not  a  house  kept  for  music  or  dancing.  I  also  have  to 
submit  that  the  13th  sect,  of  this  act  does  not  apply  to  common  informers.  It 
cannot  be  said,  that  there  is  no  other  class  of  persons  that  this  section  can  apply 
to,  as  the  5th  sect,  relates  to  parish  officers,  who  are  called  upon  to  prosecute 
houses  of  ill  fame. 

Lord  TEztrrsRDBN,  C.  J.  I  am  quite  against  you  upon  both  points  ;  but  if 
you  can  make  any  thing  of  them  you  may  mention  them  hereafler  (/>). 

Witnesses  were  called  to  show  that  the  two-penoes  received  for  admission  to 
these  concerts,  were  paid  over  to  the  performers,  and  that  the  defendant  thei«- 
fore  did  not  receive  any  benefit  from  the  money  taken  for  admission  ;  and 
evidence  was  also  given  to  show  that  those  who  frequented  the  house  were 
respectable  persons,  and  that  they  behaved  in  a  peaceable  and  orderly  manner. 

Lord  Tenterdbn,  C.  J.  The  witnesses  in  this  case  have  proved  that  the 
defendant  has  kept  a  room  for  a  public  entertainment  of  music,  to  which  persons 
were  admitted  at  two-pence  a  head.  Now  it  is  quite  immaterial,  whether  he 
received  this  for  his  own  benefit  or  for  others.  With  regard  to  the  respectability 
*4731  ^^  ^^^  company,  that  can  *make  no  difference ;  for  if  they  had  been  the 
^  members  of  the  two  houses  of  Parliament,  with  their  wives  and  daugh- 
ters, the  law  would  equally  apply. 

Verdict  for  the  plaintiff  for  one  penalty  of  100/.  (c). 

(a)  The  declaration  was  framed  under  s.  13  of  that  stat.  (which  was  made  perpetual  by  the  stat. 
28  Geo.  2y  c.  19).  It  was  in  the  following  form :  "  London,  to  wit — J.  G.,  the  plaintifT  in  this 
snit,  complains  of  R.  6.,  the  defendant  in  this  suit,  being  in  custody  of  the  Marshal  of  the  Mar- 
shalsea  of  our  lord  the  now  King  before  the  King  himself,  of  a  plea  that  he  render  to  him  the 
sum  of  3,6001.,  of  lawful  money  of  Great  Britain,  which  be  owes  to\ind  unjustly  detains  from 
him.  For  that  whereas  the  said  defendant,  on  the  — —  day  of  — — ,  in  the  year  — ,  and 
within  the  space  of  six  calendar  months  before  the  commencement  of  this  suit,  at  London,  to 
wit,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap,  was  indebted  to  the  said  plaintiff 
in  divers,  to  wit,  thirty  sums  of  100i.each,  amounting  in  the  whole,  to  wit,  to  the  sum  of  3000/., 
tieing  forfeited  by  an  act,  intituled,  *An  act  for  the  better  preventing  thefts  and  robberies,  and 
fi>r  regulating  places  of  public  entertainment,  and  punishing  persons  keeping  disorderly  houses,' 
whereby,  and  by  force  of  the  atatnte  in  (hat  case  made  and  provided,  an  action  hath  accrued  to 
the  saidolaintitt,  to  demand  and  have  of  and  fix>m  the  said  defendant,  the  said  sum  of  3000Z., 
parcel  of  the  said  sum  above  demanded.  And  whereas  also,  &c.*'  [There  were  five  other 
counts  exactly  in  the  same  form,  each  Ibr  1001.  **  other  parcel  of  the  said  sum  above  demanded :" 
and  the  last  count  only  varied  in  atating  it  to  be,  "residue"  instead  of  'Vparcel"  of  the  sum. 
Each  of  these  six  counts  stated  the  oflence  to  be  on  a  different  day.]  The  declaration  then 
concluded,  '*  yet  the  said  defendant,  though  often  requested  so  to  do,  hath  not,  as  yet,  paid  to 
the  said  phintifT  the  aaid  sum  of  3,600/.  sbove  demanded,  or  any  part  thereof,  but  be  so  to  do 
hath  hitherto  wholly  neglected  and  refused :  and  therefore  the  said  plaintiff  brings  hu  auit,  &e. 
pledgee,*'  &c. 

(0  No  motion  was  made. 

(e)  By  the  stat.  25  Geo.  2,  c.  36,  s.  2  (made  perpetual  bv  the  stat.  28  Geo.  2,  c.  19),  it  it 
•naifjMHkat  any  house,  room,  gatdcn,  or  other  place,  kept  tor  public  dancmg,  music,  or  other 
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Sir  /.  Scarlett^  and  OiiUy^  for  the  plaintifil 
Brougham^  and  PaCM«9fi,  An*  tbo  4«feadMit 

piiblie  entertainment  of  the  like  kind,  in  lamdom,  or  Wttiwdmtter^wwiAmtwmit^mMm  timmf* 
without  %  Uceooe  for  that  jiur^ie,  ehi^l  he4eeQM4  a4iionleri7  bouae  or  iil«C9C«  «id4faofppBip9 
keeping  the  aame  shall  forfeit  1002.  to  auch  peraon  aa  will  aue  for  the  aaroe.  Br  aeet.  tS*  a 
ihort  form  of  declaration  ia  directed ;  and  by  aeot.  14,  .actiona  mnat  bo  commenoea  witl^pB  ml. 
aalendar  mooiha  after  the  ofTenoe  coromitied. 

In  the  caae  of  AnA«r  t.  WUjiimgrk€,A  ^^.  166.  Lord  fflenftorMW*  beld,  lfa«l.4o  matm  # 
part/  liable  to  a  penalty  ander  thia  act,  at  ia  not  «aaeniial  that  he  ahould  take  mooef  ibr  odbpie- 
tion ;  and  that  it  vraa  sufficient  to  abow  that  .dancing  waa  publiclv  carried  on  in  a  lioine  hffloBg* 
■H  to  the  defendant,  without  ita  being  dulf  Uoenaed.  Hw  Loroahip  also  aakl,  that  the  ^i^kanc 
•Tmonex  for  admiasion  would  be  evidenoe  of  ownerahip.  Hia  Loroahip  oonnmed  ^be  caao  q[ 
Mli»  V.  Burwkall,  2  £ap.  722.  In  that  caae,  *  room,  kept  bj  a  danoing  maater,  wbeao  por- 
aona  met  for  the  purpose  of  dancing,  but  to  which  no  penons  were  admitted  but  anbacribosa,  or 
peraona  introduced  by  ihera  or  by  the  ^lelendaiit  aa^heir  and  hu  frienda,  and  t^'^wfaicb 
Wire  not  iadiacriminataly  «<Mx^it^d,  aiFii  Md  irat  to  be  withio  thie  act. 


•ADKWRNED  SfTIWQS  AT  WESTMINSTER,  AFTER 

MICHAELMAS  TERM,  1828. 

BEFORE  LOBB  TENTERDEN^  C.  J. 
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COOPER  V.  WAHXiEY.    Dec.  12. 

If,  in  an  action  for  a  libel,  the  defendant  plead  juatifications,  without  pleading  the  geneeal  WMt 
and  the  affirmative  of  the  issue  be  on  the  defendant,  he  is  entitled  to  begin,  and  the  plaimCiB 
•haa  not,  in  auch  caae,  a  risht  to  begin,  with  a  view  of  proving  the  amount  of  bis  damoaaa. 

If  a  defendant,  in  an  action  for  libel,  imputing  wantof  akiU  to  a  aurgeon.  plead  that  the  punitii 
did  want  skill,  and  that  he  performed  an  operation  in  an  unauraeonlike  manner,  occBpaai^g 
unnecessary  time,  and  causing  uimeigeaaary  pain,  these  are  all  affirmatives  on  the  part  or  the 
defendant. 

Libel. — The  declaration  stated,  that  the  plaiotiiT,  long  lie^Nre,  ikc^t^tmi 
beea,  was,  and  still  is  a  •surgeon,  and  had  used,  exercised,  and  carried  on  the 
profession  and  business  of  a  surgeon  with  great  credit  and  reputation,  to  wit,  in 
the  county  aforesaid  ;*'  that  he  bad  been  and  was  surgeon  of  a  certain  hoapM 
called  Guy's  Hospital,  and  nephew  of  Sir  Astley  Cooper,  Bart. ;  and  that  tbe 
defendant  composed,  wrote,  and  .published  a  certain  libel.    Dtfiereot  fasH  .ef 
lliis  libel  were  set  forth  in  the  first  ^r  counts  of  the  declaration.     It  profeied 
to  describe  an  operation  of  lithotomy  performed  by  Mr.  Cooper^  ^Ung  it  M> 
tragedy  ;  and,  from  the  circurostanoes  it  professed  to  state,  it  imputed  lo  hin  m 
want  of  skill.     The^^  count  of  the  declaration  stated  a  distinct  jibd,  wiiidli 
professed  to  be  a  reply  to  certaip  statements  that  had  appeared  in  the  mm^ 
papers  ;  this  libel  stated,  uUer  tdia^  that  the  operation  oocupied  fifty-five  mi* 
nutes,  <^  the  average  maximum  of  time  in  which  this  operattpn  is  peribrmed  by 
^Uful  surgeons  being  about  si,x  minutes."    This  libel  also  imputed  tbat  Mr. 
Cooper  had  been  indebted  for  his  elevation  to  a  corrupt  system ;  and  that,  what- 
ever might  be  his  private  virtties,  he  would  never  have  been  placed  in  a  ailus- 
tion  of  such  deep  responsibility,  had  he  not  been  the  nephew  of  Sir  Astky 
Cooper.     By  means,  &c.  the  plaiotiff  «<  bas  been  and  is  greatty  prajudioqd/^K. 

The  Jirst  plea  (a)  (which  was  to  the  first  four  counts  of  the.declaflUiQn)»4iMMl, 

te)  Thava  was  BO|>Iea<of  the  genoral  iaaaa. 
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^4751  ^^"^  ^^^  plaiiiuff  did  peribriB  jtbe  ^Aiperation  of  litbotGimy  «ii  one  S.  P. ; 
•I  and  t]M«  plen  thoo  weat  iqb  io  jpe^asert  all  ,tbe  fit«rteBieDls  of  ibe  libd  in 
Cbe  very  mm^B  cffthe  liWs  nN<t0^i«  «if<toitc2is. 

The  second  plea  (vbkli  ^«9  to  $bfdj^  «QUiit  ef  Ihe  dedftmtioBonfy)^  «ltiitili»i 
dut  the  plaintiff  ou|^t  oat  to  faaise  or  nuiiiitaitt  bis  aforesaid  action,  ^^  bacauae 
he  says,  that  befora**'  ^kc^io  wit|Oii,  dec^^at,  dte.,  the  said  plaintiflr  being  auck 
mrgSfOB  as  aforesaid,  had  performed  tbe  aaid  oporation  of  Ulhotomy,  and  ^  did 
not  extract  the  atone  until  the  end  of  fifty-iiye  mioutea,  tbe  average  nummum 
of  time  in  which  such  operation  is  performed  by  skilful  surgeons  being  ahoMt 
six  minutes ;  and  that  the  said  operation  was  a  nielancholy  exhibition,  and  was 
performed  by  the  said  pilaintifr  without  proper  and  sufficient  skill,  dexterity,  and 
•df-possession ;  and  that  the  aaid  plainliif  did  not  perform  the  said  opera^on 
with  that  degree  of  skill  which  the  public  has  a  right  to  expect  from  a  sufgeoo 
of  Guy's  Hospital.  That  the  said  caae  did  not  present  auch  difficulties,  as  no 
degree  of  akill  could  have  surmounted  in  less  time  or  with  less  disastrous  oonae* 
quenc^s ;  and  that  the  so  id  patient  lost  bis  life,  not  because  his  case  was  veailf 
one  of  extraordinary  difficulty,  hut  because  tbe  said  plainiiflT  performed  theaald 
operation  upon  him  as  aforesaid.'*  Tbis  plea  went  on  to  aver,  that  tbe  plamttflT 
owed  his  elevation  to  a  corrupt  system,  dsc.  (in  the  words  of  tbe  latter  part  of 
the  libel  stated  in  the  £0h  count). 

The  third  plea  stated,  that,  "  as  to  the  publishing  of  so  much  of  the  said  :Si»p* 
posed  libellous  matters  in  tbe  said  declaration  mentioned,  as  impute  to  the  said 
plaintiff  unskil fulness  as  a  surgeon  In  the  performance  of  the  aaid  supposed  opera* 
tioa  therein  mentioned  ;'*  the  said  defendant  says,  that  the  said  plaintiff  ought 
not  to  have  or  maintain,  &c.  because  he  says,  that  before,  dtc,  to  wit,  on,  die., 
at,  &c.,  **  the  said  plaintiff  performed  the  said  operation  of  lithotomy  in  the  said 
second  plen  menfioned,  and  therein  occupied  a  long  space  of  time,  to  wit,  tbe 
space  of  iiny  minutes,  being  a  much  longer  time  than  was  necessary  or  proper, 
or  than  a  skilful  surgeon  would  have  occupied  in  that  behalf;  and  that  the  said 
*4761  *P^^o^i^lhc^  ^^^  there  performed  the  said  operation  in  an  unskilful  and 
•I  unsurgeonlike  manner;  and  did  then  and  there  by  such  unskil fulness 
cause  the  said  patient  a  much  greater  degree  of  pain  and  suffering  than  he  would 
otherwise,  and  but  for  that  cause,  have  incurred ;  and  that  it  was  and  is  doubt- 
ful and  questionable  whether  or  not  the  death  of  the  said  patient  was  caused  by 
such  unskil  fulness  aforesaid  4  and  whether,  if  due  and  proper  skill  had  been 
used  in  the  said  operation,  the  life  of  the  said  patient  would  not  have  been 
saved ;  wherefore  the  said  defendant  afterwards,  to  wit,  dzc.  published,"  d^c. 

T[io  fourth  plea  was,  that  as  to  the  publishing  of  so  much  of  the  said  libellous 
matters  in  the  introductory  part  of  the  said  last  plea  mentioned,  as  impute  to  the 
said  plaintiff  unskil  fulness  as  a  surgeon  in  the  performance  of  the  said  supposed 
operation  therein  m€»itioned,  the  said  defendant  **  by  .leave,  &c.,  says,  that  diie 
•aid  plaintiff  ought  notio  have  or  maintain,  &c. ;  because  he  says,  that  before, 
&c.  the  said  plaintiff  performed  the  said  operation  of  lithotomy  in  the  aaid 
second  plea  mentioned,  and  .therein  occupied  a  long  space  of  time,  to  wk,  line 
«pace  of  fiAy  minutes,  being  a  much  longer  time  than  was  necessary  or  psoper, 
or  than  a  skilful  surgeon  would  have  occupied  in  that  behalf;  and  that  the  ia^lid 
plaintiff  then  and  there  performed  the  said  operation  in  an  unakilful  and  unaur- 
geonlike  manner,  and  did  then  and  there  by  such  unskilfulness  cause  the  said 
patient  a  much  greater  degree  of  pain  and  suflering  than  he  would  otherwJae, 
and  but  for  that  cause,  have  incurred,  wherefore,*'  &c^ 

The  fifth  and  sixth  pleas  went  to  justify  those  parts  of  the  libels  which  stated 
that  Mr.  Cooper  was  indebted  for  his  elevation  to  the  influence  of  a  corrupt 
system,  &c.  ;-^^nd  the  seventh  plea  stated,  that  Guy's  Hospital  was  a  public 
hospital,  and  that  the  plaintiff,  being  the  editorof  a  periodical  and  critical  WQi4t 
called  the  Lancet,  published  the  .alleged  libels,  they  being  true  and  «onMt 
reports  of  what  :bad  eoQUiwed. 

Replication,  de  injuria. 
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•U.  Scarlett^  for  the  plaintiff,  having  opened  the  pleadings — 

Sir  J,  Scarlett^  as  the  plaintiH''s  leading  counsel,  cuntended,  that  the  plaintiff 
had  the  right  to  begin,  the  affirmative  of  the  issue  being  upon  his  client;  and 
he  argued,  that,  as  the  issue  was,  whether  tlie  plaintiff  had  perfonned  an  opera- 
tion in  an  unskilful  and  unsurgeonlike  manner,  and  had  occupied  too  much 
time,  it  was  incumbent  upon  the  plaintiff  to  give  evidence  of  his  skill. 

Lord  Tknterdb?!,  C.  J.     That  he  occupied  too  long  a  time  is  an  affirmative. 

Sir  /.  Scarlett.  Besides  this,  I  submit,  that  as  the  damages  are  unliquidated, 
that  gives  the  plaintiff  a  right  to  b^in,  to  show  the  extent  of  the  injury  be  has 
received. 

Lord  TETTTEBDEif,  C.  J.     Till  the  issue  is  tried  that  question  does  not  arise. 

The  defendant,  in  person,  relied  on  the  cases  of  Hodges  v.  Holder  (a),  Jackson 
V.  Hesketh  (^),  and  Bedell  v.  RusselUc). 

*Sir  /.  iScarleU.  On  the  question  of  skill  or  no  skill,  the  proof  of  the  r%M>ja 
affirmative  is  proof  of  the  skill.  The  plaintiff  here  complains  of  the  *- 
defendant's  charging  him  with  want  of  skill ;  and  the  defendant,  by  his  pleas, 
has  put  the  plaintiff's  skill  in  issue.  Now,  as  the  defendant  has  denied  the 
skill  of  the  plaintiff,  it  lies  upon  the  plaintiHT  to  prove  it;  and  the  last  case  cited 
shows  that  Lord  Chief  Justice  Best  thought  that  the  plaintiff  should  have  begun, 
airl  would  have  so  held,  except  that  he  felt  himself  bound  by  the  previous 
authorities. 

Lord  Tenterden,  C.  J.  (addressing  the  defendant.)  You  see  that  Sir  James 
Scarlett  contends,  thot  certain  parts  of  your  pleas  call  upon  him  to  prove  an 
affirmative.  It  therefore  becomes  material  to  consider  what  these  several  pleas 
are.  In  the  second  plea,  you  allege  that  the  operation  was  performed  by  the 
plaintiff  without  proper  and  sufficient  skill,  and  that  the  operation  did  not  present 
such  difficulties  as  no  degree  of  skill  could  have  surmounted ;  but  because  the 
operation  was  performed  as  aforesaid,  you  justify  the  publication.  The  third 
plea  is,  that  the  plaintiff,  in  performing  the  operation,  occupied  a  longer  time 
than  was  necessary,  and  performed  it  in  an  unsurgeonlike  manner,  causing  greater 
pain  to  the  patient  than  was  necessary ; — and  the  fourth  plea  is,  that  the  opera* 
tion  occupied  *a  longer  time  thon  was  necessary,  and  was  perfornied  in  r^^^g 
an  unskilful  manner.  These  being  the  allegations  of  the  pleas.  Sir  '- 
James  Scarlett  contends,  that  he  should  begin  by  proving  the  plaintiff's  skill. 
Now,  upon  that,  do  you  wish  to  make  any  further  observation  ? 

The  defendant,  I  charge  the  plaintiff  with  unskilfulness,  and  come  here 
prepared  to  prove  it. 

Lord  Tenterden,  C.  J.     As  the  decision  in  this  case  will  probably  be 

(o)  3  Camp.  366.  That  was  an  actk>n  of  trespast  quare  etaiumm  f regit ,  and  the  defendan*. 
had  pleaded,  that,  as  to  coininff  with  force  and  arms,  and  whatever  else  toat  agaimat  iktpeaett 
he  waa  not  ffuilty ;  and  aa  to  the  residue,  a  right  of  way,  which  waa  denied  by  the  rpplicatioa. 
Bayle^,  J.,  held,  that  the  defendant  should  l^gin,  aa  not  guilty  as  lo  the  force  and  arma  wai 
not  a  general  issue,  and  did  not  throw  any  necessity  of  proof  upon  the  plaintiff. 

(()  2  Stark.  518.  In  this  case  the  pleadinga  were  exactly  similar  to  those  in  the  case  of 
Hodgea  v.  Holder.  Bayley^  J.,  after  conferring  with  Wood,  B.,  held  the  defendant  entitled  to 
begin,  observing,  that  the  denial  of  what  was  against  the  peace  waa  put  in  merely  to  save  a  fine 
to  the  king ;  ana  Bayley,  J.,  alao  said  :  *'  The  party  who  has  to  prove  the  affirmative  of  the  issou 
ou^ht  to  begin ;  anawnere  there  are  several  issues,  and  the  proof  of  one  of  them  lies  upon  ibf 
plaintiff,  he  is  entitled  to  begin.  The  question  of  damagea  never  ariaea  till  the  iaaoe  has  been 
tried." 

(r)  R.  Sl  M.  293.  This  waa  an  action  for  assaulting,  beating,  and  ahooting  at  the  plaintiff. 
Pleas  (without  the  general  issue),  that  the  plaintiff  was  a  marmer  on  board  a  afaip,  of  which 
the  defendant  waa  commander,  and  that  the  plaintiff  was  engaged  in  a  mutiny,  to  suppress 
which  the  defendant  committed  the  trepaaaea.  Replication  de  injuria.  Vaughan,  Seiji..  for 
the  plaintiff,  contended,  that  he  had  a  right  to  begin,  to  show  the  amount  of  damages;  and  he 
argued,  that  the  prevbus  caaes  had  been  mere  questions  of  right ;  this,  on  the  contrarv,  was 
one  where  the  damages  were  the  essence  of  the  inquiry.  Be»(,  C.  J.,  obeerred,  that,  but  for 
the  authorities,  he  should  have  thought  that  the  onu$  of  proving  damages  gave  the  plaintiff  a 
right  to  begin ;  but  his  Lordship  said,  that  it  being  of  the  utmost  consequence  that  the  practice 
iw>uld  be  uniform,  he  ahould  conaider  himself  bound  by  the  casea ;  and  ha  directed  the  defend- 
ant'a  counsel  to  begin. 
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quoted  as  a  precedent,  I  shall  avail  myself  of  the  assistance  of  the  other  learned 
Judi^es  (a). 

His  Lordship  then  went  out  of  Court  to  confer  with  Bayley^  LiUkdcdCy  and 
/.  ParkCy  Js.,  and  on  his  return  said  :  ^'  1  am  of  opinion  that  the  defcudaut  has 
a  right  to  begin.  The  general  rule  is,  that  that  piirty  on  whom  the  affirmative 
lies  has  to  begin;  and  in  one,  at  least,  of  the  cases  cited,  the  plaintiff  was  seek- 
ing to  recover  unliquidated  damages.  I  mean  the  case  of  Bedell  v.  RusselL 
It  has  been  said,  that  here  the  atRrmative  is  upon  the  (>laintifr: — however,  upon 
reading  these  pleas,  I  find  nothing  of  that  kind.  The  plaintiff  must,  in  the  first 
inslance,  be  taken  to  exercise  his  profession  with  skill,  as  no  one  is  presumc-d  to 
have  misconducted  himself;  and,  if  the  defendant  assc*rts  that  the  plaintiff  wanted 
skill,  and  occupied  unnecessary  time  in  the  performance  of  an  operation,  it  lies 
uiKm  him  to  prove  it ;  and  so,  if  the  defendant  says,  that  an  operation  was 
unskilfully  performed,  and  caused  more  pain  than  was  necessary,  it  lies  upon 
him  to  prove  that  also.  It  is  incumbent  upon  the  defendant  to  make  out  the 
truth  of  ail  these  assertions;  and  till  that  is  done,  the  plaintiff  is  not  called  upon 
to  go  into  any  evidence.  I  ought  also  to  add,  that  my  learned  brothers  concur 
with  me  in  this  opinion." 

♦iflOl       *The  defendant  then  stated  his  case  to  the  Jury,  and  called  his 
J   witnesses.     Ai\er  that  the  plaintiff's  counsel  addressed  the  Jury,  and 
called  witnesses  ;  and  the  defendant  replied. 

Lord  Tbxterden,  C.  J.,  left  it  to  the  Jury  to  say,  whether  the  allegations  of 
the  pleas  had  been  made  out  to  their  satisfaction. 

Verdict  for  the  plaintiff. — Damages  100/. 

Sir  J.  Scarlett,  F.  Pollock,  and  R.  ScarleU,  for  the  plaintiff. 

The  defendant,  in  person. 

([Attornies — Paterson  ^  Peile,  and  Fairthorn  ^  Lofty,'] 

(a)  Their  Lordships  were  sitting  in  the  Bail  Court,  under  the  King's  warrant. 

As  it  is  now  decided,  that  if  a  defendant  pleads  affirmative  justifications  without  the  general 
issue,  he  has  a  right  to  begin;  there  is  little  doubt  that  plainiifTs  will  exercise  their  ingenuitf 
to  mnke  the  defendants  put  the  general  issue  on  the  record.  Now,  one  way  in  which  this  can 
be  effected  is.  by  adding  another  count  to  the  declaration,  charging  the  defendant  with  some 
supposed  cause  of  action  which  can  be  joined  with  the  real  one,  but  which  has  no  foundation 
in  fact,  e.  g.  in  trespass  quart  elaufum/reeit,  to  add  a  count  for  an  assault.  Now,  as  ibis  sup- 
posed assRiilt  never  happened,  the  defendant  must  plead  the  general  issue  to  this  count,  and  so 
put  the  affirmative  of  one  of  the  issues  upon  the  plaintiff;  however,  if  it  appeared  at  the  trial 
that  this  was  a  mere  trick  to  get  the  reply,  it  is  bv  no  means  clear  that  the  Judge  would  allow 
it  to  prevail ;  and  whether  it  did  prevail  or  not,  the  plaintiff  would  do  well  to  consider  whether 
the  attempting  a  irick  of  that  sort  would  not  do  him  more  harm  with  the  Jury  than  the  reply 
itself  would  do  him  good. 


•481]  •VINCENT  v.  COLE.     Bee.  18. 

A.  had  built  a  house  for  B.  under  o  written  contract,  not  admissible  in  evidence  for  want  of  w 
stamp.  A.  sued  B.  for  the  value  of  certain  works  about  the  house,  alleging  them  to  be  extras, 
and  not  included  in  the  contract :  Held,  that  the  Court  could  not  look  at  the  unstamped  con- 
tract to  ascertain  whether  those  works  were  included  in  it  or  not,  and  that  the  plaintiff  must 
be  nonsuited. 

Work  and  labour.  Plea — General  issue.  The  plaintiff,  a  builder,  sought  to 
recover  a  sum  of  91/.  for  extra  work.  It  was  opened,  that  the  defendant  had 
employed  the  plaintiff  to  rebuild  a  house.  No.  23,  Greek  Street,  Soho,  under  a 
contract,  at  the  price  of  525/.,  ancf  that  the  plaintiff,  besides  doing  this  (for 
which  the  sum  of  525/.  had  been  paid),  had  pulled  down  a  shed,  and  made  cer- 
tain excavations,  which  were  charged  as  extra  work,  these  things  not  being 
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included  in  the  contract ;  and  it  was  also  alleged,  that  the  plaintiff  was  entitled 
to  recover  one  half  of  the  expense  of  a  party  null  as  extra  work,  as  only  one 
moiety  of  the  expense  of  it  was  inchided  in  the  contmct. 

The  surveyor,  who  proved  that  the  work  had  been  done,  stated,  that  a  written 
agreement  had  been  drawn  up  and  signed  by  the  parties. 

This  agreement  was  produced,  but  it  was  not  stamped. 

Sir  /.  ScarieUj  for  the  defendant.  Whether  certain  works  were  within  the 
terms  of  a  written  agreement  or  not,  can  only  be  proved  by  the  agrenmeat 
itself;  and  if  such  agreement  is  not  stam])ed,  it  cannot  be  read,  and  the  plaintiff 
must  be  called. 

Gurney^  for  the  plaintiff.  We  do  not  sue  on  the  written  agreement.  This 
work  was  not  done  under  it.  The  agreemeaC,  therefore,  forms  no  part  of  our 
case.  However,  I  submit,  on  the  authority  of  the  case  of  Rez  v.  Pendleton  (a), 
that  the  Court  may  look  at  this  un8tam|)ed  agreement,  to  see  that  the  work  for 
which  we  seek  to  recover  is  not  included  in  it. 

Sir  /.  Scarlett.  The  objection  I  take  was  not  made  at  the  sessions  in  the 
case  of  Rez  v.  Pendleton^  and  that  is  so  stated  by  Mr.  Justice  Le  Blanc  (b), 

*Lord  TfiNTBRDKN,  C.  J.     Unlcss  I  look  at  the  agreement,  how  can  r^^Q.^ 
I  tell  whether  the  taking  down  of  the  shed  and  the  excavations  are  not  '- 
within  the  terms  of  it ;  and  without  that,  how  can  I  say,  that  the  plaintiff"  was 
not  to  build  the  entire  parly  wall? 

Sir  J,  Scarlett,  If  this  objection  does  not  prevail,  very  great  uncertainty 
will  be  introduced  in  the  practice  of  proving  written  instruments. 

Lord  Tenterdbn,  C.  J.  I  think  the  safest  course  will  be,  to  exclude  this 
evidence.  With  respect  to  the  necessity  of  proving  written  instruments  by  the 
production  of  the  instruments  themselves,  I  know  that  I  hold  more  strictly  than 
some  other  Judges.     I  think  that  I  ought  to  nonsuit  the  plaintiff. 

Nonsuit. 

Gurnef/^  and  ArcJiMd^  for  the  plaintiff. 
I'.Sir  /.  Scarlett^  and  John  Evans,  for  the  defendant. 

[Attornies — Selby  ^  J9.,  and  ElkinsJ] 


Iif  the  ensuing  Term,  Gurney  moved  to  set  aside  the  nonsuit,  but  the  Court 
refused  a  rule. 

(d)  15  East,  449.  (ft)  Id.  451. 

In  the  cnse  of  /?ex  v.  Holy  Trinity,  in  Kin^nton  &n  Hull,  7  B.  &  C.  611,  it  we9  hfld,  that, 
although  there  might  be  a  written  inarrument  defining  the  terms  of  a  tenancy,  yet  the  fact  of 
the  tenancy  might  be  proved  by  parol ;  and  Mr.'  Justice  IMtledale  observed,  that  payment  of 
rent  waa  evidence  of  a  tenancy,  and  might  be  proved  without  any  written  instrument.  How- 
ever, in  the  case  o(Strother  v.  Barr\  5  Bing.  136,  which  was  an  action  for  an  injury  done  to  the 
plaintiff's  reversion,  the  question  was,  whether  parol  evidence,  that  the  occupier  was  tenant 
of  tho  plaintiff,  was  sufficient  proof  that  the  reversion  was  in  the  plaintiflT,  it  being  provvd  that 
the  occupier  held  under  a  written  agreement.  But  upon  this  pomt  the  Court  was  divided  io 
opinion. 

The  cases  in  which  an  unstamped  instrument  is  evidence  for  collateral  purposes,  willbafeand 
collected  in  1  PhiU.  Law.  of  Ev.  p.  518,  and  2  Saund.  PI.  &  Ev.  828. 


♦THOMPSON  V.  LEWIS.     Dec.  19,  r^^ga 

^i«»  "  .*?2^,'i  ^  ■**  apothecary's  bill,  it  appear  that  the  plaintiff,  on  and  prior  to  the  1st  of 
A- «I!!li.?  .• '  ''•"•/^urer  of  certain  local  complaints,  but  did  not  keep  any  shop  or  make  op 
we  prescnptions  of  physidana,  he  will  not  be  entitled  to  recover  the  amount  of  his  bilL 
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Assumpsit  by  the  plaiDtiff,  as  an  apothecary,  to  recover  for  certain  draughts 
supplied  to  the  defendant,  and  also  for  dressings  to  be  applied  to  a  wound  in  the 
defendant's  arm. 

To  prove  that  the  plaintiff  was  in  practice  as  an  apothecary,  on  or  before  the 
1st  day  of  August,  1815,  witnesses  were  called,  who  stated,  that  they  had 
known  the  plaintiff  attend  people  from  a  period  antecedent  to  that  date,  and  down 
to  the  present  time,  but  on  tlieir  being  asked  whether  the  plaintiff  was  a  quack 
who  attended  people  for  particular  disorders,  no  cure  no  pay,  the  witnesses  said 
they  did  not  know.  There  was  no  evidence  of  the  plaintifTs  keeping  a  shop 
till  long  ader  the  year  1815,  or  of  his  having  any  shop-boy  to  carry  out  medi- 
cine, or  of  his  ever  having  made  up  the  prescription  of  any  physician,  though 
one  of  the  witnesses  said  that  he  considered  the  plaintiff  to  be  capable  of  making 
op  a  prescription. 

The  defence  was : — Firsts  that  the  plaintiff  was  a  person  who  undertook  to 
cure  particular  disorders,  no  cure  no  pay,  and  that,  therefore,  he  had  not  prac- 
tised as  an  apothecary  on  or  before  the  1st  day  of  August,  1815  ;  and  second^ 
that  he  had  agreed  not  to  charge  the  plaintiff  anything  unless  heefiected  a  cure, 
wjiich  he  had  not  done;  and  to  prove  this  second  defence,  evidence  was  adduced 
on  the  part  of  the  defendant. 

Lord  Tbnterdbn,  C.  J.  (in  summing  up.)  To  support  this  action,  it  must 
be  proved  that  the  plaintiff  practised  as  an  apothecary  on  or  before  the  Ist  day 
of  August,  1815.  It  is  contended,  on  the  part  of  the  defendant,  that  the  plain- 
tiff was  not  an  apothecary,  but  nierely  a  person  who  went  about  to  cure  certain 
local  complaints,  no  cure  no  pay  ;  now,  if  that  be  so,  I  think  that  that  is  not  a 
*4841  ^"^^^^i^^  practising  as  an  apothecary  to  satisfy  this  act.  *The  merely 
going  about  curing  these  particular  local  comploints  not  being,  in  my 
judgment,  a  practising  as  an  apothecary.  The  duty  of  an  apothecary  is  to 
prepare  the  medicine  directed  by  the  prescriptions  of  physicians ;  and,  in  the 
fifth  section  of  the  stat.  55  Geo<  3,  c.  194,  it  is  recited,  that,  *'  it  is  the  duty  of 
every  person  using  or  exercising  the  art  and  mystery  of  an  apothecary,  to  pre- 
pare with  exactness,  and  to  dispense  such  medicines  as  may  be  directed  for  the 
sick  by  any  physician  lawfully  licensed."  In  the  present  case,  there  is  no  evi- 
dence that  the  plaintiff  ever  made  up  a  single  prescription  :  indeed  it  does  not 
appear  that  the  plaintiff  kept  any  shop  till  very  lately.  You  will  therefore  say, 
whether  the  plaintiff  was  a  mere  curer  of  local  complaints,  or  whether  he  was 
in  the  habit  of  making  up  the  prescriptions  of  physicians.  If  the  evidence 
convinces  you  of  the  latter,  there  is  no  doubt  of  the  plaintiff's  having  practised 
as  an  apothecary ;  and  it  will  then  become  material  to  consider  the  second 
pointy  whether,  in  this  instance,  he  was  to  be  paid  only  in  the  event  of  effecting 
a  cure.  Now,  on  this  point,  one  of  the  witnesses  has  proved  that  the  plaintiff 
agreed  "  to  take  nothing  if  he  did  not  effect  a  cure,''  which  cure  it  appears  he 
has  not  effected.  If  you  believe  that  witness,  the  defendant  will,  on  that  ground, 
clearly  be  entitled  to  your  verdict. 

Verdict  for  the  defendant. 

Reader^  and  PlaUj  for  the  plaintiff. 

Sir  /.  Scarlett^  for  the  defendant. 

[Attornies — Wade^  and  Tanner.l 

By  the  stat.  55  Geo.  3,  e.  194,  a.  21,  "  No  apothecary  ahall  be  allowed  to  recover  any  chargee 
claimed  by  him  in  anv  Court  of  law,  unleaa  such  apothecary  ihall  jtrcte  on  the  trial  that  he  was 
in  prnstice  as  an  apothecary  prior  to  or  on.  the  Ist  oay  of  Aufruat,  1815,  or  that  he  hfls  obtained 
a  certificate  to  practise  as  an  apothecary  from  the  master,  wardens,  and  society  of  apoihecarios.** 
*4fi51  ^"  '^®  *^*^  of  The  ApetketarM  Co.  ▼.  ITardirton,  3  B.  ^  A.  40,  it  was  held,  that  the 
*  mere  administering  of^ medicine  is  not  enough  to  justify  the  conclusion  that  the  party 
practised  as  an  apothecarjr ;  and  if  evidence  is  given  that  the  party  could  not  read  prescriptions, 
and  did  not  know  the  weighta  and  measures  used  by  apothecaries,  it  is  cogent  evidence  from 
which  a  Jury  may  presume  that  be  did  not  practise  as  an  apothecary.  In  the  case  of  Brown 
▼.  RaAmton,  ante,  Vol.  1,  p.  264,  it  waa  held,  that  administering  medicines  while  in  the  service 
of  another  person  as  an  apothecary'a  assistant,  ia  not  a  practising  as  an  apothecary,  though  the 
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?eraon  au  admiDisterin^  the  medicines  is  hinaelf  paid  for  them.  And  in  the  case  of  Alum  ▼. 
laydon,  ante,  p.  246,  it  woa  decided,  that  admiaaion  as  a  member  of  the  Royal  College  of 
Surgeons  does  not  entitle  a  party  to  charge  for  medicines  administered  by  him  «khile  atteMiog 
a  patient  sufrering  under  typhus  fever ;  but  it  waa  there  held,  that  be  may  charge  (or  medidae 
aoministered  in  a  aurgical  case,  where  the  medicine  is  subservient  and  subordinate  to  the  dia- 
charge  of  his  duty  as  a  surgeon.  In  the  case  of  Steed  v.  Hemlejf^ ««/«,  Vol.  1 ,  p.  574.  it  was  heM. 
that  if  a  party,  wno  furnishes  medicines,  cannot  recover  the  price  of  them  under  the  stat.  55  Gte. 
3,  c.  194,  he  cannot  recover  even  for  the  phials  in  which  such  medicines  were  contained. 

As  to  proof  of  certificates  of  examination,  aee  the  eases  of  Wmbm$Ujf  t.  AbbU,  mmtt.  Vol.  1, 
pp.  309  L  496,  and  Ckadwiek  v.  Bunnmg,  sals.  Vol.  2,  p.  a06. 


WEBB  V.  HILL  and  another.     Dec.  19. 

In  a  declaration  for  a  maliciooa  arrest,  the  termination  of  the  former  suit  was  sllrged  thnsi 
**  1'hat  the  defendants  did  not  prosecute  their  suit,  but  therein  wholly  failed  snd  made  defeoh, 
and  thereupon  it  waa  considered  that  they  should  take  nothing  by  their  bill,  and  ibat  thcii 
pledges  sliould  be  in  mercy,  and  the  plaintiff*  go  thereof  without  day,  prout  patet  per  renrimm: 
Held,  that  this  allegation  was  not  proved  by  the  production  of  a  rule  to  discontinue  on  pay- 
ment of  costs,  and  tne  proof  of  the  payment  of  each  costs  r— 

Held,  also,  that  the  Court  cannot  reject  the  allegation  of  the  judgment  ofnonproe,  aa,  without 
that,  it  would  not  be  shown  how  tne  suit  wss  terminsted  :^- 

Hold,  also,  that  this  waa  not  a  variance  amendable  under  the  atat  9  Geo.  4,  c.  15. 

Case,  for  a  malicious  arrest. — ^The  declaration  stated,  thnt  the  defendaot^ 
maliciously,  and  without  pi^bable  cause,  stjed  out  a  bill  of  Middlesex,  marked 
for  bail  for  the  sum  of  15/.,  upon  which  the  plaintiff  was  arrested  and  imprisoned; 
and  the  termination  of  the  former  suit  was  averred  in  the  following  manner: — 
**  And  the  said  plaintifT  in  fact  saith,  that  the  said  defendants  did  not  prosecute 
their  said  suit  against  the  said  plaintiff,  but  therein  wholly  failed  and  made 
default,  and  thereupon  afterwards,  to  wit,  in  ^Michaelmas  Term  in  the 


first  year  of  the  reign,  &c.,  it  was  considered  by  the  said  Court  of  our 
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said  lord  the  King,  before  the  King  himself,  that  the  said  defendants  should  take 
nothing  by  the  said  bill  or  writ,  but  that  their  pledges  to  prosecute  should  be  in 
mercy,  and  that  the  said  plaintiff  should  go  thereof  without  day,  as  by  the  record 
and  proceedings  thereof,  still  remaining  in  the  said  Court  of  our  said  lord  the 
King  himself,  at  Westminster  aforesaid,  more  fully  and  at  lai^  appears ;  and 
the  said  suit  was  and  is  thereby  ended  and  determined,  to  wit,  at  Westmioster 
aforesaid,  in  the  county  aforesaid."     Plea — General  issue. 

To  prove  the  allegation  as  to  the  determi nation  of  the  suit  in  which  the  present 
plaintiff  was  arrested,  a  rule  of  Court  was  put  in.  This  rule  was  of  the  morroir 
of  St.  Martin,  1  Geo.  4 ;  and  it  was  thereby  ordered,  that  the  action  should  be 
discontinued  on  payment  of  costs.  The  costs  had  beea  taxed  and  paid,  but  bo 
judgment  had  ever  been  entered  of  record. 

Lord  TETrrsRosN,  C.  J.  It  appears  to  fne  that  this  rule  does  not  show  that 
therc  was  a  judgment  of  the  Court,  as  stated  upon  the  record. 

Drnman,  C.  S.,  and  Carrington^  for  the  plaintiff,  cited  the  case  of  Bristov 
V.  Haywood  {a), 

LfOrd  TEifTERDEN,  C.  J«  The  form  of  the  declaration  in  Bristow  v.  Hay* 
tcoodj  does  not  appear  by  the  report.  I  should  have  held,  that  this  mle  was 
primA  facie  evidence  of  the  suit  being  at  as  end,  if  the  declaration  had  baea  so 
framed  as  to  meet  the  case. 


(s)  4  Camp,  814.    In  that  case,  U  was  heldt  that  f  atfing  la  a  mle  to  disoantiniie  ihs 
suit, on  payment  of  costa,  and  provina  the  costs  tsxea andpaid.  waanrHMl  facie evideneeof  tkt 
determination  of  that  anit ;  but  in  the  case  of  Kirk  v.  JFWudk,  1  Esp.  80,  Lord  Xemyfm  btU, 
hat  patting  in  a  jiidge*a  order  Is  stay  proeasdwiga  oo  pafrmeiit  of  costs,  and  praoCof  tlw  pef- 
meat  of  those  costs,  was  not. 
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^Carrington,  Perhaps  your  Lordship  will  think  this  a  case  in  which  leave 
should  be  given  to  amend  the  record,  under  the  recent  stat.  9  Geo.  4,  c.  15. 

Lord  Tknterden,  C.  J.  It  dges  not  appear  to  nie  that  there  is  any  thing  to 
amend  by.  This  can  hardly  be  said  to  be  an  incorrect  setting  out  of  a  written 
instrument. 

Denman^  C.  S.  I  would  submit  that  there  is  a  sufficient  allegation  of  the 
determination  of  the  suit,  without  that  part  of  the  declaration  whick  states  the 
judgment  of  the  Court. 

Lord  TjiNTKRDEN,  C.  J.  I  should  be  very  sorry  to  stop  a  case  of  this  kind ; 
and,  as  my  learned  Brothers  are  now  sitting,  I  will  take  the  opportunity  of  con- 
sulting them. 

His  Lordship  then  left  the  Court,  to  confer  with  Bayley^  Littledale^  and  /. 

Farkty  Js.,  and  on  his  return  said,  "  I  have  consulted  with  my  learned  Brothers, 

and  we  are  all  of  opinion,  that  the  proof  so  entirely  varies  from  the  allegation, 

that  I  am  obliged  to  nonsuit.     In  all  actions  for  malicious  prosecution,  whether 

founded  oa  a  civil  or  criminal  proceeding,  you  must  not  only  show  the  prior 

proceeding  ended,  but  must  show  how.     It  was  contended  on  the  part  of  the 

plaintiff,  that  I  might  reject  the  allegation,  that  there  was  a  judgment,  and  take 

the  residue  of  the  count  without  it.     That  would  only  leave  it,  that  the  parties 

did  not  prosecute  the  suit,  but  would  not  show  in  what  way  it  was  determined. 

Now,  a  declaration  drawn  in  that  form  would  be  demurrable;  but  as  there  can 

be  no  demurrer  here,  I  must  not  permit  the  plaintiff  to  go  on,  rejecting  such 

parts  of  his  declaration  as  would  make  the  rest  insufficient  on  a  demurrer. 

Again,  take  it  that  the  declaration  states  that  the  defendants  did  not  prosecute 

their  suit,  but  made  default — Would  that  do?    I  think  not,  because  the  term 

*4af)1  ^<^^^  ^^^  ^  \ega\  meaning.     If  the  ^defendant  makes  a  default,  he  has 

-■  judgment  against  him,  and  if  the  plaintiff  makes  default,  the  judgment' 

is,  that  he  shall  take  nothing  by  his  bill.     Besides  this,  there  is  in  the  present 

case,  not  only  a  difference  in  form,  but  in  substance.  If  the  judgment  be  a  mere 

judgment  of  nonpros^  which  is  what  is  alleged  here,  the  niere  judgment  is  not 

enough  to  raise  even  n  presumption  of  the  want  of  probable  cause,  as  a  plaintiff 

may  have  that  judgment  against  him,  from  a  mistake  or  from  the  negligence  of 

his  attorney  in  not  proceeding  with  sufficient  despatch.    In  the  case  of  Sinclair 

V.  Eidred  (a),  it  was  held  that  a  judgment  of  nonpros  was  no  proof  of  a  want 

of  probable  cause;  but  in  the  case  of  Niclwlson  v.  CoghiU{b)^  the  Judges  all 

take  this   distinction,  that  a  judgment  of  nonpros  does  not  show  a  want  of 

probable  cause,  but  that  a  discontinoance  is  to  be  considered  as  primA  facie 

evidence  of  the  want  of  probable  cause ;  the  latter  is  the  plaintiff's  own  act, 

and  the  former  but  an  omission.     This,  therefore,  shows  that  there  is  in  this 

case  not  only  a  variance  in  form,  but  in  substance,  and  that  the  proof  would 

vary  according  to  the  mode  in  which  the  original  action  had  been  determined. 

I  have  also  asked  my  brother  Judges  respecting  the  point  very  properly  submitted 

to  me  as  to  the  amending  of  the  record ;  and  they  are  of  opinion  that  this  is  not 

a  case  in  which  I  can  give  leave  to  amend  under  the  act  of  Parliament,  as  this 

is  not  the  misstating  of  a  written  instrument,  but  the  statement  of  a  judgment 

of  the  Court,  of  which  there  is  no  proof.     I  am  very  sorry  for  it,  but  I  am  bound 

to  call  the  plaintiff. 

Nonsuit. 
Tknman^  C.  S.,  and  Carrington^  for  the  plaintiff. 
Sir  J*.  Scarlett^  for  the  defendants. 

[Attomies — ,  and  Bwrt^  AdUngton  ^  Cb.] 

(a)  4  Taont.  7.  (0  6  D.  &  R.  18. 
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♦ADJOURNED  SITTINGS  IN  LONDON,  AFTER  MICHAELMAS 

TERM,  1628. 

BEFORE  LORD  TENTERDEN,  C.  J. 


BASHAM  V.  LUMLEY,  Knight    Jan.  8. 

SemNe,  that  the  goTernor  of  a  British  colony  has  the  ecclesiastical  power  of  ao  ordinary, 

out  that  authority  being  expressly  named  in  his  commission. 
If  a  governor  of  a  colony  has  the  authority  of  the  ordinarr,  he  has  no  power  to  comnit  a 

churchwarden  who  refuses  to  scoount,  he  ought  to  proceed  upon  a  citation,  and  must  ezooin- 

muoicate. 

TRESPAes. — ^Thc  first  count  of  the  declaration  was  (or  false  imprisonroeDt, 
and  the  second^  for  an  assault.  Pleas.  JF%rsi — General  issue.  The  pleas, 
from  the  second  to  the  seventh^  stated,  in  substance,  that  the  Bermuda  Islandi 
were  one  of  his  Majesty*s  colonies,  and  that  the  laws  of  England,  in  force  in 
England  in  the  year  1612,  were  in  force  in  those  islands,  so  far  as  tlie  same 
were  applicable  ;  that  the  defendant  was  governor  and  ordinary,  having  aufho- 
rity  in  all  matters  ecclesiastical  there ;  that  the  plaintiff  had  served  the  office  of 
churchwarden,  and  having  refused  to  give  up  his  accounts  he  was  cited  before 
the  defeudant,  as  ordinary;  and  that  still  refusing  to  deliver  up  his  accounts,  the 
defendant  committed  him,  as  he  lawfully  might.  Eighth  and  ninths  that  the 
defendant  had  committed  the  trespasses  jointly  with  Alexander  Needham,  and 
that  the  plaintiff  had  recovered  against  him  for  the  very  same  trespasses  (a). 

(a)  As  the  form  of  pleading  a  prior  reooverv  against  a  co-trespasser,  and  thia  species  of  rq^ 
cation  to  it,  are  not  to  be  found  in  the  printed  collections,  the  tolbwing  fbrms  majr  be  accepta- 
ble, more  especially  as  the  learned  counsel,  by  whom  these  pleadings  were  respectively  setded, 
have  been  since  promoted  to  the  bench. 

Fersi  rf  the  jPIsbj. 

Eighth  plea.— And  as  to  the  said  trespasses  in  the  introductory  part  of  the  said  second  plea 
mentioned,  by  the  said  defendant  above  aupposed  to  have  been  committed ;  the  said  defendant, 
by  like  leave  of  the  Court,  here  says,  that  toe  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  bersuse  he  says,  that  the  makins  the  aaid  assault  in  the 
aaid  first  count  mentioned,  and  the  making  the  said  asssult  in  the  said  last  count  mentioned, 
are  one  and  the  same  assaulting,  and  that  the  said  aeizing  and  laying  hold  of  the  Mid  plaintiff 
in  the  said  first  count  mentioned,  end  the  said  besting  and  ill  treating  the  said  plaintiff  in  the 
said  Isst  count  mentioned,  are  one  and  the  same  seizing  and  laying  hold  of  and  beating  and  ill 
treating ;  and  the  s^id  defendant  further  says,  thst  the  said  several  trespasses  in  the  introduc- 
tory part  of  the  aaid  second  plea  mentioned,  were  done  and  committed  bv  the  said  defendant 
jointly  with  Alexan  Jer  Needham.  And  that,  after  the  committing  the  said  several  trespasses, 
m  the  introductory  psrt  of  this  plea  mentioned  and  referred  to,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  —  day  of——,  — ,  in  hie  Majesty's  Court  of  King's  Bendi,  ia 
the  said  Bermuda  Islands,  the  said  plaintiff  impleaded  the  said  Alexander  in  a  certain  plea  of 
trespass,  for  the  committing  the  very  same  identical  trespasses  in  the  introductory  part  of  this 
plea  mentioned  and  referred  to,  his  ssid  Majesty's  Court  of  King's  Bench  in  the  said  Bermuda 
Islands,  then  and  there  having  lawful  and  competent  authority,  cognizance,  and  jnrisdictioo  to 
hold  plea  of  the  said  trespasses  in  the  introductory  part  of  this  plea  mentioned  and  referred  to, 
and  such  proceedinirs  were  thereupon  had  in  his  Msjesty's  said  Court  of  King's  Bench  in  the 
said  Bermuda  Islands,  in  that  plea,  that  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  — ^  day  of  ^— ,  •'— ,  the  said  plaintiff,  by  the  consideration  and  judgment  of 
the  soid  Court  of  Kini^'s  Bench  in  the  said  Bermuda  Islands,  recovered  in  the  said  plea  against 
the  ssid  Alexander  5002.  ibr  his  damages,  which  he  had  sustained  by  reason  of  the  said  tres- 
passes in  the  introductory  part  of  this  plea  mentioned  and  referred  to ;  and  also  of——  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  ozpended :  whereof  the  said  Alexander 
was  convicted. 

[And  thrft  the  sa'd  plaintiff,  for  obtaining  execution  of  the  said  judgment  afterwards,  to  wit, 

on  the-— -  dsy  of-^, ,  sued  and  prosecuted  out  of  his  Majesty's  said  Court  of  King's 

Bi'nch  in  the  said   Bermuda  Islands,  a  certain  writ  of  our  said  lord  the  King,  of  execution, 

directed  to  a  certain  officer  in  thot  behnlf,  by  which  said  vrit  of  execution  the  said  officer  was 

•sommanded  to  take  the  body  of  the  snid  Alexander,  end  also  the  lands,  froods,  and  chaiielsof 

tie  said  Alexander,  in  execution  upon  the  said  judgment,  for  the  said  damages  and  costs  m 
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^4001   ^^pl^<^^'0"  ^o  ^^G  pleas,  from  the  second  to  the  seventh,  de  ^injuria ;  to 

•'  the  eighth  and  ninths  that  the  plaintiiT  only  recovered  against  Necdham 

^4011  ^'^  ^^^  ^^  ^^^  trespasses.    ^Rejoinder,  that  the  plnintiflf  i^covcrcd  for  the 

^  very  same  trespasses. 
*4021  *^^  appeared,  that  the  plaintiiT  and  a  person  named  Till  had  been 
•■  churchwardens  of  the  parii<h  of  St.  George,  in  the  Bermuda  Islands,  from 
Easter  1820  to  Easter  1821,  and  that  Sir  William  Lumley  was  the  governor 
of  that  colony.  It  also  appeared,  that  the  plaintiff  and  the  other  churchwarden 
had,  in  the  month  of  June,  1821,  refused  to  deliver  up  their  accounts  and  pay 
over  their  balances  to  their  successors  in  office,  alleging,  that  they  had  been 
allowed  a  period  of  sixty  days  for  that  purpose  by  the  vestry  of  the  parish ; 
however,  it  was  asserted  that  that  vestry  was  illegally  constituted.  It  also 
appeared,  that,  on  the  17th  of  July,  1821,  Sir  William  Lumley  went  to  the 
vestry,  and  gave  a  summons  to  a  constable,  whereby  he  was  ordered  to  summon 
the  plaintiff  and  Till  **  to  n\t{iexkT  forthwitii^^  before  the  defendant,  who  was  there 
stated  to  be  governor,  comma  tide  r*in-chief,  and  ordinary,  to  be  desalt  with  accord- 
ing to  Inw.  It  appeared,  that  the  plaintiff  refused  to  obey  this  summons,  and 
that,  by  the  din:ction  of  Sir  William  Lumley,  the  constable  brought  him  by 
force ;  and  that,  on  the  plaintiff  and  Till  both  again  refusing  to  deliver  up  their 
accounts,  they  were  committed  to  prison  by  the  defendant,  under  a  warrant,  by 

recovered  by  the  said  plaintiif  aeainst  the  nid  Alexander  aa  aforeaaid ;  which  aaid  writ  of  exe- 
cution, afterwarda,  and  before  the  cominenccment  of  ihia  auit.  to  wit,  on  the  — >  day  of——, 
,  waa  delivered  to  the  said  officer  to  be  executed  in  due  form  of  taw,  under  and  by  virtue 
of  which  aaid  writ  of  execution  the  aaid  ofHcer,  to  whom  the  raid  writ  of  execution  was  directed, 
afterwards,  and  before  the  commencement  oj;  this  suit,  to  wit,  on  the  —  day  of  ^— ,  — , 
aeixed  and  took  in  execution  divers  giiods  and  chattels  of  the  aaid  Alexander,  and  thereout  levied 
a  certain  sum  of  money,  to  wit,  the  sum  of  5/.,  parcel  of  the  damagea  and  coats  aforeaaid,  to 
wit,  at  London  aforeaoid,  in  the  pariah  and  ward  aforeaaid.] 

And  the  aaid  defendant  avera.  that  the  aaid  irespassea  in  the  introductorjr  part  of  this  plea 
mentioned  and  referred  to,  and  the  aaid  trefnasaea  for  which  the  said  plaintifl*  impleadi*d  the 
aaid  Alexander  in  his  said  Majesty*s  Court  ot  King's  Bench,  in  the  said  Bermuda  Islands,  are 
the  very  aame  trespasses,  and  were  committed  jointlv  by  the  aaid  defendant  and  the  aaid  Alex- 
ander, to  wit,  at  London  aforesaid,  in  the  parish  ana  ward  afbreraid.  And  this  he  the  said 
defendant  ia  ready  to  verify:  wherefore  he  praya  judgment  if  the  aaid  plaintiff  ought  to  have  or 
maintain  hi8af>re8aid  action  thereof  against  him,  &c. 

The  nM/A  plea  was  v^rhaiim  the  aame,  omitting  that  part  between  the  br^keta. 

(Signed)  /.  LUtltdaU. 

Form  of  Seplieaiion. 

And  the  said  plaintiff,  as  to  the  aaid  pleas  of  the  aaid  defendant  by  htm  eighthly  and  ninthly 
above  pleaded,  saith.  that  ho  the  said  plaintiff,  by  reason  of  any  tbm^  in  those  pleaa  aUeged, 
ought  not  to  be  barred  from  having  ami  maintaimnff  hia  aforesaid  action  thereof  against  him, 
the  anid  defendant ;  because  he  smth.  that  a  part  only  of  the  aoid  trefspaases  in  the  introductory 
part  of  the  said  eighth  and  ninth  pleas  referred  to,  were  committed  by  the  snid  Alexander 
Needhani  jointly  with  the  said  defendant.  And  that  the  anid  plaintiff  impleaded  the  said  Alex- 
ander Needham,  and  recovered  the  said  judgment  againat  him  for  such  part  only  of  those  tres- 
passes in  the  said  Court  of  King's  Bench  in  the  said  Bermuda  Islands,  without  this,  that  the 
aaid  trespRases.  in  the  introductory  pnrt  of  the  said  eighth  and  ninth  pleaa  mentioned  and  refer- 
red to,  and  the  said  trespasses  for  which  the  said  plaintiff  impleaded  the  aaid  Alexander  Need- 
ham,  as  in  the  said  eighth  and  ninth  pleaa  mentioned,  were  the  very  aame  trespaasea  in  manner 
and  form  as  the  said  defendant  haa  in  those  pleaa  alleged.  And  this  he  the  said  plaintiff  is 
ready  to  verify:  wherefore  he  prays  judgment,  and  hia  damages  by  him  sustained,  by  reason 
of  the  committing  of  the  aaid  trespaaaea,  to  be  adjudged  to  him,  &>c, 

(.Signed)  /.  Parke, 

Rejoinder,  that  the  trespasses  were  the  very  same,  concluding  to  the  country. 

N.  B.  The  way  in  which  only  a  pnrt  of  the  trespaasea  were  committed  by  the  defendant  and 
Alexander  Needhnm  jointlv,  was  this:  Sir  William  Lumley  ordered  a  conatable  to  take  the 
plaintiff  into  custody,  and  the  constable  having  done  so.  the  plaintiff  waa,  by  the  order  of  Sir 
William  Lumley,  tranaferred  into  the  custody  of  Needham,  who  waa  the  gaoler;  it  therefore 
follows,  that  the  plait  tiff  could  not  have  recovered  aeainst  Needham  for  any  more  than  the 
latter  part  of  the  trespass.  If  the  plaintiff  had  recovered  against  Needham  for  the  whole  of  the 
same  trespasses,  that  would  have  been  a  bar.  "  In  actinna  in  which  the  dnm<iges  are  uncer- 
tain, a  recovery  and  execution  against  another  for  the  same  caupe  ia  a  bar  to  atiorher  action  for 
the  same  cause ;  as  in  trespass  done  by  several,  a  recovery  and  execution  againat  one  ia  a  bar 
m  an  action  against  the  others  for  the  same  trespass.*'     Com.  Dig.  tit.  Action,  (K.  4.) 

**  So  a  recovery  is  siiflif^ient  without  execution ;  for,  by  the  judgment,  a  matter  before  uncer- 
tain ia  reduced  to  a  certainty.'*    lb. 
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which  the  keeper  of  the  prison  was  directed  to  keep  them  without  bail  or  main- 
prize  till  they  should  deliver  up  their  accounts.  It  was  proved,  that  under  this 
warrant  the  plainiifT  was  kept  in  prison  iburteen  days,  and  then  discharged. 

Upon  these  facts  it  was  contended,  on  the  part  of  the  plaintiff,  that,  admitting 
that  the  defendant  had  the  ecclesiastical  authority  of  ordinary,  still  he  had  do 
power  to  imprison,  and  that,  as  ordinary,  he  could  only  act  according  to  the 
forms  of  the  ecclesiastical  law,  and  enforce  his  orders  by  excommunication. 

*  TindcU^  S.  G.,  for  the  defendant.  Even  admitting  that  the  defendant  rftjgQ 
was  not  acting  within  the  letter  of  his  authority,  it  will  be  most  impor-  ^ 
tant  for  me  to  show  that  he  honestly  believed  he  had  a  right  to  do  as  he  did.  I 
take  the  authority  of  the  governor  to  stand  thus:  If  there  be  a  certain  island 
wher<^  thcrc  are  no  inhabitants,  and  where  the  possession  is  entirely  vacant,  and 
English  subjects  go  and  colonize  there,  they  carry  with  them  such  of  the  then 
existing  English  laws  as  are  applicable  to  their  situation.  Without  some  nji€ 
of  that  sort,  there  would  be  an  entire  disunion  in  the  society  of  every  new 
colony ;  and  it  therefore  follows,  that  if  no  other  law  is  declared  for  the  parti- 
cular colony,  the  law  of  the  mother  country  prevails.  With  respect  to  the 
Bermuda  Islands,  they  were  colonized  in  the  year  1612,  and  being  between  200 
and  300  leagues  distant  from  the  main  land  of  America,  they  were  at  that  time 
uninhabited  by  Indians.  The  settlers  at  that  time  must,  therefore,  have  carried 
with  them  not  only  the  English  common  law,  but  there  must  also  be  the  eccle- 
siastical power  of  an  Ordinary,  for  there  are  churches  in  the  Bermuda  Islands, 
and  there  is  a  rate  for  the  repair  of  them ;  and  it  is  quite  clear  that  some  one 
must  have  authority  to  preserve  order  in  them.  Now,  these  things  being  regu- 
lated only  by  the  ecclesiastical  law,  it  must  be  taken,  that  the  settlers  carried 
with  them  a  certain  portion  of  the  ecclesiastical  law;  and  I  therefore  contend, 
that  the  power  of  administering  it  resides  in  the  governor,  as  the  representative 
of  his  Majesty,  who  is  the  supreme  head  of  the  English  church ;  and  if  the 
governor  is  ordinary,  he  has  a  right  to  compel  the  churchwardens  to  account. 
Indeed,  independently  of  this  necessity  for  some  person  to  have  the  power  of 
the  ordinary,  I  shall  show,  that  in  one  of  the  local  acts  of  the  legislature  of 
this  colony,  the  governor  is  called  Ordinary,  that  in  another,  the  fees  of  hii 
secretary  for  citations  are  fixed ;  and  I  also  shall  show  that  he  grants  probates, 
administrations,  and  marriage  licenses;  and  that, as  far  back  as  the  year  1669, 
there  were  causes  in  which  the  grant  of  letters  of  ^administration  was  r«jQ4 
contested,  which  were  decided  by  the  governor.  *- 

It  was  proved  that  the  governor  granted  probates,  letters  of  administration, 
and  marriage  licenses ;  and  it  was  also  shown,  that,  from  the  year  1689  to 
1705,  several  cases  of  disputed  administration  were  determined  by  him. 

To  show  that  the  governor  had  no  power  as  ordinary,  the  plaintifTs  counsel 
put  in  his  commission  ns  evidence  in  reply.  By  this  Sir  William  Lumfey  was 
appointed  governor,  but  there  was  do  express  grant  of  any  ecclesiastical  au* 
thority,  except  a  power  of  collating  to  ecclesiastical  benefices. 

Lord  TsNTRRDBir,  C.  J.    How  does  he  get  his  power  in  testamentary  cases? 

Sir  /.  Scarlett.     By  an  act  of  the  local  legislature  passed  in  the  year  17S7. 

Lord  Tkntrrdbn,  C.  J.     But  the  governors  acted  before. 

Bir  /.  Scarlett,  Perhaps  the  commissions  of  former  governors  might  give 
greater  power. 

The  local  act  passed  in  the  year  1787  was  read.  It  was  an  act  to  relate 
the  governor's  power  to  grant  administration  of  the  ef!ects  of  intestates  (a). 

Tindaly  S.  G.  I  submit  that  the  governor  of  a  British  colony  is  ordinary 
virtute  officii^  and  it  needs  no  more  to  be  inserted  in  his  commission  than  hifl 
power  of  administering  the  common  law.  With  respect  to  the  collation  to 
benefices,  ns  that  is  a  part  c£  the  prerogative  of  the  crown,  it  was  considered 
necessary  that  that  should  be  inserted  in  the  oommission. 

(a^  Thi&  u>cal  act  was  a  copy  almost  vtthatm  from  the  Stat,  82  4t  23  Car.  2,  e.  lOl 
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*Sir/.  ScarieU^  in  reply.  I  deny  that  the  governor  is  ipso  facto  the  ordinor} 
in  this  colony  ;  and  if,  in  former  times,  he  acted  in  testamentary  causes,  that 
proves  nothing,  because  former  governors  might  have  had  the  power  given  them 
by  the  commissions  under  which  they  acted,  or.  by  the  written  instructions- 
given  to  governors  when  they  go  out,  which  written  instructions  arc  always 
given  in  aid  of  the  commission ;  and  if  any  person  is  authorized  to  act  by 
writleo  instructions,  he  cannot  go  beyond  such  instructions. 

Lford  TxNTEHDSN,  C.  J.  The  only  justification  upon  which  any  evidence 
has  been  ofiered  in  substance,  amounts  to  this,  that  the  defendant  did  the  acts 
complained  of  in  his  character  of  ordinary  of  these  islands,  and  that  he  there- 
fore is  justified.  There  has  been  some  discussion  at  the  bar,  whether  the 
defendant  is  ordinary  or  not.  It  does  not  appear  to  me  to  be  necessary  that  I 
should  give  a  decided  opinion  upon  that  point,  but  I  should  rather  think  that  the 
governor  of  this  colony  is  possessed  of  that  authority.  His  commission  gives 
him  authority  as  governor ;  one  act  of  the  Legislature  there  regulates  his  juris- 
diction in  cases  of  intestacies,  and  another  prescribes  the  fees  to  be  taken  ia 
certain  cases,  which  are  applicable  to  the  duty  of  the  ordinary  ;  these  acts,  there- 
fore, evidently  treat  him  as  having  the  jurisdiction  of  ordinary,  and  unless  ho 
had  some  authority,  all  probates  and  all  marriage  licenses  that  he  has  ever 
granted  are  totally  void ;  and  though  there  is  nothing  in  the  commission  thai 
particularly  relates  to  the  power  of  ordinary,  yet  1  think  that  his  general  autho- 
rity as  governor  embraces  it.  However,  I  do  not  decide  the  point,  and  I  think 
it  better  that  I  should  abstain  from  doing  so,-  but  even  supposing  that  this 
defendant  had  this  authority,  he  must  exercise  it  in  a  legal  manner ;  and  if  he 
has  not  done  so,  his  justification  fails.  Now,  here,  it  appears  that  the  defend- 
ant ordered  the  plaintiff  to  be  brought  before  him ;  and  because  he  refused 
*dQfl1  '^^  deliver  up  the  books,  the  defendant  committed  him  to  prison.  These 
J  acts  the  law  will  not  justify,  because,  although  the  defendant  might  be 
an  ecclesiastical  judge,  still,  to  be  justified  in  his  acts,  he  must  proceed  by  a 
regular  citation,  and  even  then  an  ecclesiastical  judge  cannot  commit,  he  caa 
only  excommunicate.     The  plaintiff  is  therefore  entitled  to  a  verdict. 

Verdict  for  plaintiff. — ^Damages  lOOOA 

Sir  J.  Scarlett^  and  AMerson^  for  the  plaintiff. 

Tindalj  S.  G.,  Gumey^  and  Justice^  for  the  defendant. 

[Attornies — AdHngton  ^  Co.,,  and  JFbumes  ^  Co^ 


BAIN  V.  CASE.    Jan.  9. 

In  osMumpHit,  on  a  policy  of  insurance,  the  Jury  oug^ht  not  to  allow  the  plointifTinterpstf  unless 
evidpnce  be  given  that  he  had  applied  to  the  underwriter,  to  aettle  the  lose,  soon  after  it  hap* 
penpd.  and  notified  to  him  the  ifround  of  such  application. 

Lfoyd'a  list  ia  evidence  againat  the  aaanred,  if  it  be  shown  that  the  broker  had  read  it,  befor« 
the  policy  waa  effected.  A  ship  stayed  at  a  particular  port,  for  a  period  of  one  hundred  and 
nine  days,  and  whether  this  was  an  unreasonable  time,  was  held  to  Im  a  question  of  fact  ibr 
the  Jury. 

Assuxpsrr  on  a  policy  of  insurance  on  one-third  of  the  brig  Nancy,  lost  or 
not  lost  from  the  22d  day  of  January,  at  all  or  any  ports  and  places  in  the 
Northern  and  Southern  Pacific  Ocean,  Rio  de  Janeiro,  Gibraltar,  and  Malta,  all 
or  any  of  them.  The^r^^  count  stated  a  loss  by  pirates,  the  second  by  a  cap- 
ture by  persons  unknown. 

The  loss  was  in  fact  by  the  vessel  being  seized  by  the  patriot  authorities  M 
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Pisco,  previous  to  the  time  when  the  Chiliao  government  was  recognized  by  this 
country. 

The  first  ground  of  defence  was,  that  there  was  a  concealment  on  ihe  part 
of  the  assured ;  for  that  the  Chilian  government  had  declared  the  coast  of 
Peru  to  be  in  a  stale  of  blockade,  from  22  deg.  48  rain.,  to  2  deg.  12  min.  south, 
and  that  all  vessels  with  false  or  double  pafiers  were  to  be  considered  as 
enemies'  property.  This  had  been  notified  in  Lloyd's  list  on  26th  Deoeni- 
ber,  1620,  and  it  was  alleged  that  this  vessel  had  double  papers,  which  was  a 
circumstance  not  communicated  to  the  underwriters.  Another  ground  of  deienoe 
was,  that  the  vessel  had  remained  one  hundred  and  nine  days  at  the  port  of 
St.  Bias,  which  was  alleged  to  be  an  unreasonable  time.  However,  *it  r«^g^ 
was  stared  by  the  captain,  that  he  stayed  in  the  hope  of  getting  permis-  *■ 
sion  to  land  his  cargo,  as  negotiations  were  pending  with  the  government  there, 
for  permission  for  him  to  do  so. 

To  make  out  the  first  ground  of  defence,  the  broker,  through  whom  the  policy 
was  effected,  was  asked  to  produce  Lloyd's  list. 

JP.  PoUock^  for  the  plaintiff,  objected  that  Lloyd's  list  was  not  evidence. 

Lord  Tentbrubn,  C.  J.  I  believe  Lloyd's  list  has  been  admitted  in  evideooe, 
as  against  the  underwriters,  but  has  it  ever  been  given  in  evideooe  against  the 
assured? 

Sir  /.  ScarleU,  The  broker  will  prove  that  he  knew  of  this  declaration  of 
blockade  before  the  present  policy  was  effected. 

Lord  Tbhtbrdbn,  C.  J.     That,  I  think,  makes  it  evidence. 

The  broker  stated,  that  he  had  read  this  announcement  in  Lloyd's  list,  before 
the  effecting  of  the  policy.  The  declaration  of  the  blockade  was  read  from 
Lloyd's  list,  but  it  could  not  be  made  out  that  the  vessel  had  double  papers. 

Lord  Tbntvrdbn,  C.  J.  (in  summing  up.)  It  is  said,  that  this  policy  was 
put  an  end  to,  by  the  vessel's  staying  at  St.  Bias  for  one  hundred  and  nine  days, 
because  that  was  an  unreasonable  time.  Whether  it  was  an  unreasonable  time 
is  a  question  of  fact. 

Verdict  for  the  plaintiff. 

The  Jury  wished  to  know  whether  they  ought  to  give  interest ;  the  plaintiflTs 
counsel  having  asked  them  to  allow  ^interest  to  the  plaintiff  in  the  shape  r#^gA 
of  damages,  on  the  ground  that  the  loss  had  happened  so  long  back  as   *- 
the  year  1822. 

Lord  Tentbrovn,  C.  J.  (To  the  Jury.)  On  the  subject  of  interest,  I  intended 
to  make  some  observations  to  you,  af\er  you  had  given  your  verdict.  I  think 
you  cannot  allow  it  in  the  present  case.  I  am  of  opinion  that  the  assured  cannot 
recover  interest  (which  it  i^  in  mnny  cases  very  desirable  that  he  should),  unless 
he  hns  made  a  distinct  application  to  the  insurer,  to  pay  the  amount  of  the  los^ 
and  has  notified  to  him  the  ground  of  such  his  application. 

JP.  Pollock^  and  /?..  F.  Richards^  n»r  the  plaintiff. 

Sir  /.  Scarlett^  Campbell^  and  ChiUy^  for  the  defendant. 

[Attornies — Davies  ^  22.,  and  Blacksiock  ^  BJ] 


REX  V.  MUNTON.    Jan.  12. 

To  supfMrt  an  indictment  for  perjury  committed  on  a  trial  at  the  Qnerter  Seaaiona,  three  wit- 
neaaea  who  heard  the  party  eiammed.  stated  what  he  awore  on  that  trial;  and  tlie  part?  waa 
convicted,  alihoueh  neither  of  the  witneaaea  took  down  the  evidence  aa  it  waa  giveii.  and 

f^  Jk^®'  ?u  ^"®l  '  P*"o*e»'«d  to  atate  the  whole  of  the  evidence  that  he  gave. 
maH^..    i  u     .P"J«fy  '^w  wilful  and  corrupt,  evidence  may  be  gtven  of  ezpreasioiis  of 
mauce  uaed  by  the  party  towarda  the  peraon  against  whom  he  gave  the  fslae  evidoiice. 
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Pbbjvby. — ^Tbe  indictment  chorged  the  defendant  with  having  i-alaely  sworn, 
on  the  trial  of  an  indictinent,  at  the  London  Sessions,  that  Mr.  Michael  Pearson 
had  committed  an  assault  upon  him,  and  upon  this  the  perjury  was  assigned. 
Plea— Not  Guilty. 

To  prove  what  the  defendant  swore  on  the  trial,  at  the  London  Sessions,  Mr. 
Pearson,  the  prosecutor,  Mr.  Field,  his  attorney,  and  Mr.  Fellowes,  his  partner, 
were  called.  They  all  heard  the  defendant  examined,  but  neither  of  them  had 
taken  any  notes  of  the  evidence,  as  it  was  given.  The  prosecutor  had,  on  the 
*4O01  ^^^^^^E  ^^  ^^  ^^y  ^"  which  *the  trial  at  the  Sessions  took  place,  made 
^  a  memorandum  of  what  the  defendant  had  sworn.  Mr.  Field  had  also 
mado  another  memorandum  of  it,  either  on  the  same  night,  or  the  next  morning, 
but  this  he  had  destroyed  on  seeing  that  the  prosecutor's  memorandum  was 
more  complete  than  his.  Mr.  Fellowes  spoke  from  memory  only.  Neither  of 
these  witnesses  professed  to  give  the  whole  of  what  the  defendant  swore  at  the 
Sessions,  and  they  stated  that  the  giving  of  his  evidence  occupied  an  hour. 

To  show  that  it  was  (ulse,  several  witnesses  proved,  that  the  prosecutor  was 
at  a  distant  part  of  the  town  at  the  time  when  the  supposed  assault  was  charged 
to  have  been  committed. 

To  show  that  the  defendant  had  wilfully  and  corruptly  sworn  to  what  was 
nol  true,  three  witnesses  were  called,  who  proved,  that  between  the  times  of  the 
alleged  assault  and  the  trial  at  the  London  Sessions,  they  heard  the  defendant 
use  expressions  of  malice  towards  the  prosecutor. 

The  defence  was,  that  the  defendant  had  sworn  felsely  by  mistake. 

Lord  Tbntbbdbn,  C.  J.,  left  it  to  the  Jury  to  say,  whether  the  defendant  had 
wilfully  and  corruptly  sworn  to  that  which  was  false,  or  whether  he  had  been 
mistaken. 

Verdict — Guilty. 

Sir  J.  ScarkU^  Starkie^  and  Crompf^m^  for  the  prosecution. 

nndal^  S,  G.,  Denman^  C.  S.,  and  PaUt9on^  for  the  defendant. 

[Atlornies — Shaarp  ^  Fields  and  Newman.'] 


•fu^Ai  *FURTHER    ADJOURNED    SITTINGS    AT    WESTMINSTER, 
^^i  AFTER  MICHAELMAS  TERM,  1828. 

BEFORE  LORD  TENTERDEN,  C.  J. 


PAUL,  Bart.,  Assignee  of  RICH,  Bart.  v.  DOWLING.     Jan.  14. 

Th«  miking  of  ttricks  for  nle,  from  clay  taken  from  a  man*s  own  land,  does  not  oonstitnta  him 
a  trader,  within  the  meaning  of  the  bankrupt  laws ;  nor  will  it  be  a  trading,  if  auch  person 
bav  chalk  for  the  purpose  of  burning  with  the  clay,  to  iiiprove  the  bricks,  and  afterwards 
sell  a  portion  of  the  cnalk,  when  converted  into  lime. 

Trover,  for  furniture.  Plea — Greneral  issue.  The  whole  question  was, 
whether  Sir  Chnrles  Henry  Rich,  Bart.,  was  a  trader  within  the  meaning  of  the 
bankrupt  laws,  by  reason  of  his  having  sold  lime.  It  appeared  that  on  the  death 
of  his  father,  in  the  month  of  September,  1824,  Sir  C.  H.  Rich  came  into  the 
possession  of  a  brick  kiln,  and  that  at  that  kiln  bricks  were  made  for  sale  from 
earth  taken  from  Sir  C.  H.  Rich'^i  own  land.     It  also  appeared,  that,  where  the 
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bricks  were  burnt,  chalk  was  burnt  with  them,  and  it  was  'di8tinct)y  proved, 
that  it  was  the  practice  in  the  county  of  Berks,  in  which  this  kiln  v%'as  i»ituate, 
to  put  chalk  with  (he  bricks,  with  a  view  of  improving  their  quality,  altboi^hil 
ap|>eared  that  bricks  could  be  made  without  it.  This  chalk  was  purchased  by 
Sir  C.  Rich  ;  and  it  appeared  that  a  great  proportion  of  it,  when  burnt  and  coo- 
verted  into  lime,  was  used  by  him  in  some  extensive  repairs  at  his  mansioa  sod 
farm  buildings ;  howevt^r,  it  was  shown,  that  about  thirty  bushels  of  it  weresold 
by  him,  at  9e/.  per  bushel,  principally  to  his  own  tenants,  who  got  it  of  him  is 
matter  of  favour ;  but,  it  was  proved,  that  in  two  or  three  instances,  lime  was 
sold  to  strangers,  upon  iheir  mere  application  at  the  kiln. 

Sir  J,  Scuriett,  for  the  defendant,  if  a  gentleman,  having  a  landed  estate,  is 
doing  repairs,  and  he  buys  chalk  and  burns  it  into  lime,  the  greater  part  of 
which  is  used  by  himself,  and  the  surplus  sold  ;  this  I  conceive  to  be  *oo  r^eAt 
trading,  because  it  is  merely  incidental  to  the  enjoyment  of  his  estate,  *■ 
and  because  he  does  not  seek  his  living  by  buying  and  selling.  Again,  if  tlr 
owner  of  lands  burn  bricks  from  earth  taken  from  his  own  estate,  and  bay  chalk 
to  burn  with  them,  such  chalk  being  necessary  for  the  burning  of  the  bricks,  bs 
will  not  become  a  trader,  though  he  may  sell  any  part  of  the  time  that  be  does 
not  want ;  for,  if  the  occupier  of  lands  purchase  any  commodity,  (or  the  purposes 
of  his  occupation,  he  may  sell  the  surplus  that  he  does  not  want  for  his  owause^ 
without  becoming  a  trader  within  the  meaning  of  tlie  bankrupt  laws ;  and  witk 
respect  to  making  bricks  from  one^s  own  land,  for  the  purpose  of  sale,  that  i% 
by  itself,  clearly  not  a  trading. 

Lord  Tbnterden,  C.  L  if  the  owner  of  lands  make  bricks  from  his  own  earth, 
taken  from  his  own  land,  and  sell  those  bricks,  he  is  not  a  trader  within  the  meeohig 
of  the  bankrupt  laws ;  however,  if  a  person  buy  chalk,  and  convert  it  into  limefef 
the  purpose  of  selling  it  and  making  a  profit  of  it  in  that  state,  it  is  equally  clear 
that  he  is  a  trader.  With  respect  to  the  present  case,  lam  of  opinion,  in  point  of 
law,  that,  though  Sir  C.  H.  Rich  bought  chalk,  and  burnt  it  into  lime,  and  sold 
it,  yet  if  he  did  that  as  a  mode  which  was  considered  best  (or  using  his  brick 
earth,  that  is  not  a  trading ;  and  that,  if  a  person  buy  a  commodity  for  the 
carrying  on  of  onother  business,  and  afterwards  sell  some  of  it,  that  will  oot 
make  him  a  trader  in  that  commodity ;  and  in  this  case,  before  you  can  say, 
that  Sir  C.  H.  Rich  was  a  trader,  you  must  be  satisfied  that  he  carried  on  the 
business  of  a  burner  of  lime,  with  a  view  of  making  a  profit  of  that  business. 
And  I  think  we  must  not  inquire  very  nicely,  whether  it  was  necessary  to  use 
chalk  in  the  burning  of  bricks ;  for  I  think  that  if  it  was  only  considered  to  be 
most  expedient  to  use  chalk  in  the  burning  of  bricks,  and  that  the  lime  was  not 
in  fact  burnt  for  the  purpose  of  making  a  distinct  profit  by  it,  that  then  it  is  dd 
trading.  A  question  has  been  raised,  whether  this  *c1ay  required  to  have 
chalk  burnt  with  it,  and  perhaps,  in  strictness,  it  might  be  considered 
that  chalk  was  unnecessary ;  however,  I  am  of  opinion,  that  if  this  chalk  was 
really  burnt  for  the  sake  of  the  bricks,  you  ought  not  to  say  that  there  was  a 
trading.  The  question  therefore  is  this,  was  this  chalk  bought  (or  the  more 
convenient  making  of  the  earth  into  bricks ;  or  was  it  bought  by  Sir  C.  H.  Ricb, 
for  the  purpose  of  using  it  in  a  double  trade  of  lime  burning  and  brick  msliog, 
which  was  carried  on  by  him  with  a  view  of  deriving  a  separate  profit  from  each. 

Verdict  for  the  defendant ;  and  the  foreman  of  the  iorj 
added : — "  We  find  that  there  was  no  trading/' 

(rurnet/,  Senman,  C.  S.,  and  Mannings  for  the  plaiotiff. 

Sir  /.  Scarlett^  and  Smirke^  for  the  defendant. 

[Attomies — Yatnurn^  and  Sandys  ^  Cb.] 
The  eases  on  this  subject  will  be  found  coUecitd  is  Ar^  Bank.  Law,  pp.  SS,  «l  M|* 
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LEWIS  aod  another  v.  DAVIS.    Jan.  14. 

If  the  sbearing  of  cloth  from  list  to  li0t  by  shears  be  known,  and  the  shearing  it  from  end  to 
end  bv  means  of  rotary  cutlers  be  also  known,  and  a  person  construct  a  machine  to  shcor 
from  list  to  list  by  means  of  rotary  cutters ;  this  is  a  new  invention,  and  will  entitle  the 
inventor  to  maintain  a  patent  for  it. 

If  A.,  in  1818,  take  out  a  patent  for  **  improvements  in  a  mschine  for  which  J.  L.  took  out  a 
parent  in  1815,'*  it  is  necessary  for  A.,  on  the  trial  of  an  action  for  the  infrineenient  of  his 
patent,  to  put  in  J.  L.'s  patent  and  specification ;  but  it  is  not  material  whether  a  machine 
made  according  to  the  specification  of  J.  JU.  would  be  useful  or  not«  if  it  be  shown  that  a  ma- 
chine constructed  according  to  A/s  specification  would  be  so. 

Case,  (or  the  infVingement  of  a  patent,  for  a  machine  for  shearing  woollen 
cloths.     Plea — General  issue. 

The  patent  to  the  plaintitfs  was  dated  15th  January,  1618,  and  it  was  for 
*50^1  *'  iniprovements  of  a  machine  lor  *shearingand  cropping  woollen  cloths, 
-1  the  same  being  improvements  on  a  machine  for  which  John  Lewis  had 
obtained  a  patent  on  the  27th  of  July,  1815."  The  plaintiffs*  specification  was 
put  in  ;  it  was  dated  I4th  July,  1818,  and  it  stated :  *'  We  claim,  as  our  inven- 
tion,—/'Vs^,  the  application  of  the  flat  spring  for  directing  and  pressing  the  cloth 
to  the  cutting  edges ; — Second,  the  application  of  the  triungular  steel  wire  on  the 
cylinder  ;-— 7*^i/*e/,  a  proper  substance  to  brush  the  cloth  ; — Fburth^  to  sheaf 
with  rotary  cutters  from  list  to  list,  in  the  manner  specified.'' 

F.  PoUocky  for  the  defendant.  As  these  are  alleged  to  be  improvements  on 
a  former  machine,  for  which  a  patent  was  granted  in  the  year  1815,  the  speci- 
HcatioD  of  that  patent  must  be  produced.  How  can  the  Jury  say  that  these  are 
improvements,  without  they  know  what  the  original  machine  was  1 

Rotchy  for  the  plaintiffs.  I  submit,  that  that  is  unnecessary,  because  the 
plaintiffs*  specification  is  perfect ;  any  one  who  reads  that  may  make  the 
machine  without  looking  to  any  earlier  specification. 

Lord  Tenterden,  C.  J.  When  these  parties  applied  to  the  Crown  in  the 
year  1818,  they  might  have  applied  for  a  patent  f<)r  their  invention  without 
reference  to  any  thing  that  had  gone  before.  Now,  that  they  have  not  done ;  on 
the  contrary,  they' profess  to  have  improved  a  machine  already  known.  That 
machine  may  be  used  by  any  one  after  fourteen  years  from  the  earlier  patent, 
but  any  new  matter  which  is  included  in  the  present  patent  is  not  open  to  every 
body  till  fourteen  years  from  a  later  period.  It  is,  therefore,  material  to  show 
^hat  are  the  improvements  contained  in  the  plaintiffs'  patent.  Now,  I  cannot 
*5041  *^^  ^'^^^  ^^  improvements  upon  a  given  thing,  without  knowing  ^what 
-'  that  thing  was  before  ;  for  aught  I  know,  all  the  things  mentioned  in  the 
plaintiffs'  specification  may  have  been  included  in  the  former  specification. 

The  specification  of  the  patent  of  1815  was  read.  That  was  for  a  machine 
with  rotary  cutters,  which  were  to  shear  the  cloth  from  end  to  end. 

It  appeared,  that  the  defendant's  alleged  infringement  of  the  patent  consisted 
vn  making  a  machine  with  rotary  cutters,  to  shear  from  list  to  list,  but  that  he 
had  not  used  either  the  Ist,  2d|  or  dd  of  the  improvements  stated  in  the  plain- 
tiffs' specification.  It  was  also  proved,  that  shearing  from  list  to  list,  by 
niachinery  to  carry  shears,  was  known  before  the  date  of  the  plaintiffs'  patent ; 
Qnd  also  that  rotary  cutters  to  shear  the  cloth  from  end  to  end  were  known 
before  that  time.  It  was  proved,  that  the  plaintiffs'  improvements  were  all  useful. 
F.  Pollock^  for  the  defendant.  The  old  mode  of  shearing  was  from  list  to 
list  by  machinery  to  carry  shears  in  that  way.  The  plaintiffs  have  combined 
a  rotary  cutter,  which  was  a  thing  well  known  before,  with  three  other  things 
which  the  defendant  has  not  infringed  upon.  Now  I  submit,  that  the  rotary 
cutter  being  old,  we  had  a  right  to  use  it  in  shearing  from  list  to  list,  which 
was  the  old  way  of  shearing  by  means  of  shears,  though  perhaps  rotary  cutters 
had  ooly  been  used  in  ehenfinf;  from-  end  to  end.  The  defendant  has  not 
inrringed  en  any  o^  the  three  things  which  the  plaintiffs  claim.    The  plaint? A 
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have  no  right  to  cinim  tlic  going  from  list  to  list  as  his  invention,  and  jre  have 
only  shcarLtl  in  that  way  with  a  rotary  cutter  instead  of  shears,  that  species  of 
cutter  being  old,  nnd  not  of  the  plaintiffs'  invention. 

Lord  Tkntkkdkn,  C.  J.  It  is  not  material  whether  a  machine  made  under 
the  patent  of  1815  is  useful  or  not,  *a9  it  is  shown  that  the  plaintiffs'  r^fiAs 
•Tiachinc  is  highly  useful.  The  case  stands  thus :  it  appears  that  a  "- 
rotary  cutter  to  shear  from  end  to  end  was  known,  and  that  cutting  from  list  to 
list  by  means  of  shears  was  also  known.  However,  if,  before  the  plaiotifi* 
patent,  the  cutting  from  list  to  list,  and  the  doing  that  by  means  of  rotary  cut* 
tors,  were  not  combined,  I  am  of  opinion,  that  this  is  such  an  invention  by  the 
plaintiffs  as  will  entitle  them  to  maintain  the  present  action. 

Verdict  for  the  plaintiffs. — ^Damages  Ibl 

Sir  /.  Scarlett^  Brougham^  Campbell^  and  Ratchj  for  the  plaintifis. 

F.  Pollock^  Denman^  C.  S.,  and  FiuUy  for  the  defendant. 

[Attornies — AdlingUm  ^  Co,,,  and    T.  WhiUJ] 


In  the  ensuing  Term,  F,  Bollock  moved  for  a  new  trial  on  affidavits,  but  m 
question  was  made  as  to  either  of  the  points  decided  at  the  trial. 


COTTON  v.  JAMES,  Gent.,  one,  &c.    Jan.  18. 

In  trespass  for  taking  goods,  the  defendant  pleaded  (without  the  general  issue)  a  jastifiettioB 
under  the  warrant  ofcommissionera  of  bankrupt,  and  averred,  that  the  plainiifT  **  bad  become 
bankrupt  within  the  true  intent  and  meaning  of  the  stat.  6  Geo.  4,  c.  16."  Replicainn,  deoj* 
ing  that  the  plaintiff  became  bankrupt :  Held,  that  on  these  pleadings  the  defendant  had  tk 
right  to  begin. 

If  a  plea  contain  distinct  allegationa  of  a  trading  and  petitioning  creditor's  debt  and  then  go  oa  la 
state,  that  the  plaintiff  **  became  bankrupt,^'  and  in  the  replication  the  plaintiff  protest  the 
trading  and  petitioning  creditor'a  debt,  and  deny  that  the  plaintiff**  became  bankrupt,"  tkii 
merelv  puta  m  iasue  the  act  of  bankruptcy,  and  the  words  **  became  bankrupt,"  coupled  wiik 
the  other  two  allegations,  will  be  held  to  extend  to  the  act  of  bankruptcy  only. 

Trespass. — The  first  count  of  the  declaration  was  for  breaking  and  entering 
the  plaintiff's  house,  and  taking  his  goods; — Second  count,  for  taking  and 
carrying  away  *the  goods  and  converting  them.    Plea  (a) — ^That  before  r%^n^ 
the  time  when,  drc.  the  plaintiff  was  a  trader,  and  became  indebted  to  "■ 
the  defendant  in  a  sum  upwards  of  100/.,  and  that  he  <<  became  a  bankrupt 
within  the  true  intent  and  meaning  of  the  statute,"  then  and  still  in  force  con- 
rerning  bankrupts.     That  the  defendant  petitioned  the  Lord  Chancellor,  and 
that  a  commission  issued,  upon  which  the  plaintiff  was  declared  a  bankrupt, 
whereupon  the  commissioners  granted  their  warrant,  directed  to  Charles  Cutter 
their  messenger,  to  seize,  &c. ;  and  that  he  did  so  seize,  &c.   The  plea  went  cr 
to  state,  that  the  trespasses  were  committed  before  the  choice  of  an  assignee, 
and  that  the  defendant  was  the  petitioning  creditor.     Replication,  protesting  the 
petitioning  creditor's  debt,  the  trading,  the  commission  and  adjudication,  and  th« 
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warrant,  ond  denying  that  the  plaintifT*'  did  become  a  bankrupt  within  the  true 
intent  and  meaning  ot'  the  said  statute  (a)." 

(«)  By  sect.  27  of  the  bankrupt  act,  6  Geo.  4,  c.  16,  the  commiaaioners  may  grant  a  warrant 
to  the  messenger  to  break  open  any  house,  &c.,  where  any  properly  of  the  bankrupt  -iia!!  be 
reputed  to  be,  and  to  seize  it ;  and  by  sect.  31,  no  action  shall  k>e  brought  against  the  messen- 
ger for  any  thing  done  under  the  commissioners*  warrant,  prior  to  the  choice  of  assignees,  unless 
perusal  and  a  copy  of  the  warrant  have  been  demanded ;  and  if  such  demand  has  been  complied 
with,  the  petiiiomng  creditor  muat  be  made  defendant  in  any  action  brought  lor  any  thing  dona 
under  the  warrant.  Theae  sectiona  of  the  bankrupt  act  are  set  out  in  Arch.  Bank.  Law,  pp. 
xxzii,  zxxiii. 

As  these  forms  of  plea  and  replication  are  not  to  be  found  in  any  printed  collection,  copies 
of  them  will  no  doubt  be  acceptable :  more  especially  aa  in  the  plea  there  is  s  statement  of  the 
trading,  commission,  &c.,  in  the  prop<*r  form  under  the  new  bankrupt  act,  which  will  be  found 
nsefal  in  drawing  a  plea  by  a  bjokrupt  who  has  obtained  his  certificete  after  action  brought,  aa 
well  as  in  cases  Tike  the  preaent. 

Plea. — And  the  aaid  defendant,  in  his  own  proper  person,  comes  and  defends  the  force  and 
injury  when,  &c.,  and  aays  that  the  aaid  plaintili  onght  not  to  have  or  maintain  his  aibreaaid 
Action  thereof  against  him,  because  he  says,  thst  the  said  ^[oods,  chattels,  and  effects  in  the  said 
first  count  of  the  said  declaration  mentioned,  and  the  aaid  goods,  chattels,  and  effects  in  the 
mid  second  count  m'entioned,  are  and  were  one  and  the  aanie  goods,  chattels,  and  effects,  and 
not  other  or  different ;  and  that  the  seising  and  taking,  6lc.  of  the  said  goods,  chattels,  and 
eflects  in  the  said  first  count  mentioned,  and  the  seizing  and  taking,  &.c.  in  the  said  second 
count  mentioned,  are  and  were  one  and  the  aame  seizing  and  taking,  and  not  other  or  different. 
And  the  said  defendant  further  saiih,  that  lone  before,  and  continually  thence  until,  and  at  the 
time  of  the  suing  out  of  the  commission  of  banKrupt  hereinafter  mentioned,  and  thence  until  the 
time  of  committing  the  said  supposed  trespasses  in  the  said  declaration  mentioned,  the  said 
plaintiff  was  a  builder  and  trader,  within  the  true  intent  and  meaning  of  the  aiatute  made,  and 
then  and  still  in  force  concerning  bankrupts,  to  wit,  at  the  parish  aforesaid,  in  the  countv  afore- 
•aid,  and  during  all  the  time  aioresaid*  there  sought  his  livelihood  thereby.  And  the  said 
plaintiff  ao  being  a  builder  and  trader  as  aforesaid,  and  so  seeking  his  livelihood  es  aforesaid, 
afterwarda,  to  wit,  on  the  8ih  day  of  January,  in  the  year  of  our  Lord  1828  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  became  and  was  indebted  in  the  way  of  his  said  trade 
to  the  said  defendant,  a  subject  of  this  realm,  in  a  certain  sum  upwards  of  100^,  to  wit,  in  the 
ram  of  218Z.  19ii.  of  lawful  money  of  Great  Britain,  for  a  true  and  just  debt  due  and  owuig  from 
the  said  ulaintiff  to  the  aaid  defendant.  And  the  said  pliiintiff  being  so  indebted,  and  being 
auch  builder,  and  so  seeking  his  livelihood  as  aforesaid,  and  lieinsr  a  subject  of  this  realm,  he, 
the  said  plaintiff,  afterwards  and  before  the  issuiiijg;  of  the  commission  hereinafter  mentioned, 
to  wit,  on  the  10th  day  of  October,  in  the  year  aforesaid,  at  the  porish  aforesaid,  in  the  county 
•foresaid,  became  a  bankrupt  within  the  true  intent  and  meaning  of  the  said  Matuto  made  and 
in  force  concerning  bankrupts.  And  the  said  defendant  so  being  a  creditor  of  the  said  plaintiff, 
and  beins  wholly  unaatisfied  and  unpnid  his  said  debt,  he,  the  said  defendant,  afterwarda,  to 
wit,  on  the  16th  day  of  October,  in  the  year  aforeaaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  duly  presented  his  certain  petition  in  writing,  according  to  the  form  and  efjfect  of  the 
•aid  statute,  to  the  Right  Honourable  Lord  Lyndhurst,  then  and  now  being  Lord  High  Chan- 
cellor of  Great  Britain,  praying  him  to  grant  unto  the  aaid  defendant,  his  Majesty*s  commission 
of  bankrupt,  aa  by  the  said  petition,  reference  being  thereunto  had,  will  more  fully  appear.  And 
the  said  defendant  avers,  that  he  then  and  there,  and  before  the  commission  was  granted,  duly 
niade  the  affidavit,  and  gave  bond  to  the  said  Lord  Chancellor  according  to  the  directions  of 
the  said  statute.  Whereupon  afterwards,  to  wit,  on  said  16th  day  of  Octol^r,  in  the  year  afore- 
nid,  to  wit,  at  the  parish  aforesaid,  in  ihe  county  aforeaaid,  a  certain  oommiasion  of  bankrupt, 
under  and  sealed  with  the  Great  Seal  of  Great  Britain,  bearing;  date  at  Westminster,  the  day 
and  year  la<it  aforesaid,  erounded  upon  the  said  statute  and  petition  of  the  said  defendant,  was 
duly  awarded  and  issued  ei^inst  the  said  plaintiff,  directed  to  certain  commissiopers  therein 
named,  to  wit,  Archibald  Elijah  Impev,  Montague  Farrer  Ainslie,  William  Villiers  Surtees, 
Robert  Grant,  and  Charles  Bathurst,  Esqrs.,  whereby  the  said  lord  the  King  named,  assigned, 
appointed,  conatituted,  and  ordained  them  bis  special  commissioners,  and  thereby  gave  full 
power  and  authority  to  them  four,  or  three  of  them,  to  proceed  according  to  the  said  atatufe, 
and  to  take  such  order  and  direction  with  the  body  of  the  aaid  plaintiff,  as  also  with  all  hia  lands, 
tenements,  and  hereditaments,  both  within  this  realm  and  abroad,  as  well  copy  or  customary* 
hold  aa  freehold,  which  he  had  in  hia  own  right  before  he  became  bankrupt ;  aa  also,  with  all 
•uch  intereat  in  any  such  lands,  tenements,  and  hereditamenta  as  the  said  pUiintiff  might  law- 
fully depart  withal,  and  with  all  his  money,  fees,  offices,  annuities,  goods,  chattela,  wares* 
merchandizes,  and  debts,  wheresoever  they  might  be  found  or  known,  and  to  make  sale  thereof, 
or  otherwise  order  the  same  for  satisfaction  ancTpayment  of  the  creditora  of  the  said  plaintiff,  ana 
to  do  and  execute  all  and  every  thing  and  things  whatsoever  towards  and  for  all  other  intents 
^nd  pttrpoaes,  according  to  the  ordinance  and  provision  of  the  said  atatute,  commanditig  them 
the  said  commissioners,  four  or  three  of  them,  to  proceed  to  the  execution  and  accompliahment 
of  the  said  commission,  according  to  the  true  intent  and  meanincr  of  the  same  ststute,  with  all 
diligence  and  effect,  as  by  the  said  commission,  duly  entered  of  record  in  the  proper  office  for 
that  purpose,  will  more  fully  appear;  which  ssid  commission  is  still  in  full  force  end  effect. 
And  the  said  defendant  funher  aaith,  that  the  aaid  commission  being  delivered  to  the  said  com- 
missioners by  virtue  thereof,  and  by  force  of  the  said  atatute,  the  said  Archibald  Elijah  Impey. 

Williani  Vilfiers  Surtees,  and  Charles  Bathurst,  three  of  the  said  commissioners  in  the  said 
^mmission  named,  afterwards,  to  wit,  on  the  24th  day  of  October,  in  the  year  afrre^aid,  the 
doe  proof  being  made  in  that  behalf,  adjudged  and  declared  the  said  plaintiff  to  have  been 
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*As  soon  as  the  pleadings  had  been  opened,  JFl  Pollock^  fbr  the  defendaat, 
claimed  the  right  to  bcigiu,  as  ihu  ^athrmative  was  on  the  defcodani.  r#eQQ 
And  he  relied  on  the  case  oCCooj}er  v.  Wakiey,  anUf  p.  474.  *• 

tnd  to  become  a  bankrupt  before  the  iasuingof  the  said  commission,  and  at  the  timeof  tht 
issuing  thereof  to  be  a  bankrupt  within  the  true  intent  and  meaning  of  the  statute  made  aod 
then  in  force  concerning  bankrupts,  to  wit,  si  the  parish  aforesaid.  And  the  said  defcndaot  hir* 
tber  says,  that,  afterwards,  to  wit,  on  the  said  24th  day  of  October,  in  the  year  aloresaid,  to 
wit,  at  the  parish  aforesaid,  the  said  Archibald  Eiijah  Inipey,  William  Villiers  ^>uneea,  snd 
Charles  tiatnursc,  three  ol  the  said  commissioners,  under  and  by  virtue  of  the  said  eomniinioa, 
and  by  force  ol  the  ssid  statute,  made  their  certain  warrant  in  writing,  under  their  refepectin 
hands  and  seals,  directed  to  Charles  Cutten,  thehr  messenger,  and  his  assistant,  and  also  to  all 
mayors,  baiiifis,  constables,  headboroughs,  and  all  other  his  Majesty*s  loving  mi  jects,  whom 
they  the  said  commissionera  required  to  be  aiding  and  assisting  in  the  ezecuiioD  ihrreof,  ss 
occasion  sliould  require ;  and  by  which  said  warrant  they  the  said  commissioners  reqaind, 
authorised,  and  empowered  them,  and  e%'ery  one  of  them,  forthwith  to  enter  into  and  opes  the 
house  and  houses  oi  the  said  plsintifl*.  and  also  into  all  other  place  and  places  belonging  to  hiin 
the  said  plaintitT,  where  any  ol  his  goods  were  or  were  suspected  to  be,  and  should  there  seiac 
all  the  reudy  money,  jewels,  piste,  household  stufl*,  g^oods,  merchandizes,  books  oi  account, 
'and  all  other  things  whataoever  belonging  to  him  the  said  plaintifl*;  and  such  thtrgs  h»  he  should 
so  seise  he  should  cause  to  be  inventori^  and  appraised  by  honeet  men  of  skill  and  jodgmeot, 
and  the  same  he  should  return  to  them  the  said  commissioners,  with  all  cotivenient  ppe^,  and 
what  he  should  so  seise  he  should  safely  detain  and  keep  in  bis  possession  until  they  the  said 
commissioners  should  give  him  order  lur  the  disposal  thereof;  snd  in  ca^e  of  rensiance,  or  cf 
not  having  the  key  or  keys  of  any  door  or  lock  belonging  to  him  the  said  plaintiflf.  where  say 
of  his  goods  were  or  were  suspected  to  be,  that  he  should  breek  open,  or  cause  the  same  to  be 
broken  open,  for  the  better  execution  of  that  their  warrant,  which  said  wsrrant  afterwards,  sad 
before  the  said  seversl  times  when,  &«.,  to  wit,  on  the  day  and  year  last  aforesaid,  was  delivered 
to  the  said  Charles  Cutten,  so  being  such  messetiger  as  aforesaid,  to  be  executed  in  doe  form 
of  law.  By  virtue  of  which  said  warrant,  and  by  force  of  the  said  statute,  the  said  Charki 
Cutten  so  being  such  meraenger  as  aforesaid,  at  the  said  several  times  when,  dec,  pesceiblv 
and  quietly  entered  into  the  snid  dwelling-house,  in  which,  &.c.,  in  order  to  seize  and  take,  m^ 
did  seise  and  take,  the  said  goods,  chattels,  and  effects  of  the  said  plaintiff  in  the  said  declara- 
tion mentioned,  the  same  then  being  in  the  said  dwellinc-house,  for  the  purpose  in  the  said  war- 
rant mentioned,  and  hath  from  thence  hitherto  kept  anddetained  the  same  under  and  by  virtoe 
of  such  statute,  commission,  and  warrant  as  aforesaid ;  and  in  so  doing,  he  the  snid  Charles 
Cutten,  so  being  such  messenger  as  aforesaid,  did  necessarily  and  unavoidably  make  a  little 
noise  and  disiurlmtice  in  the  said  dwelIing«house  ;  and  because  he  had  not  and  could  not  pro* 
cure  from  the  said  plaintiff  or  any  other  person  whatsoever  the  keys  of  the  said  doors  and  locki 
in  the  snid  declaration  mentioned,  he  the  said  Charles  Cutten  was  obliged  to  force  and  bresk 
open  the  same,  and  the  staples  and  binpes  thereof,  in  order  to  seize  certain  of  the  said  ^eeds 
and  effects  then  being  within  the  snid  doors,  as  he  lawfully  might  for  the  cause  aforesaid,  ooiDC 
no  unnecessary  damage  to  the  said  pbtintiff  on  the  said  occasions,  which  sre  the  said  several 
supposed  trespasses,  whereof  the  said  plaintiff  hath  above  thereof  complained  against  him  the 
said  defendant.  And  the  said  defendant  avers  that  the  said  supposed  trespasses  were  done  and 
committed  previous  to  the  choice  of  an  assignee,  and  that  he  the  said  defendant  was  the  peti- 
tioning creditor  for  the  said  commission.  And  this  he  the  said  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment,  if  the  said  plaintiflf  ought  to  have  or  maintain  his  aforesaid  actkm 
thereof  against  him,  &c.  (Signed)  Samud  Comyn, 

JTepZiraftiott.— And  the  said  plaintiff  saith,  that  he,  by^-eason  of  any  thing  by  the  said  defend* 
■nt  in  his  said  plea  above  alleged,  ou^ht  not  to  be  barred  from  having  or  maintaining  his  afore* 
•aid  action  thereof  against  him  the  said  defendant.  Because,  protesting  that  he  the  said  plains 
tifi*  was  not  at  the  said  times  in  the  said  plea  mentioned,  or  at  any  other  time  before  the  soing 
otit  the  said  suiipoaed  commission  of  bankrupt  in  the  said  plea  mentioned,  a  builder  or  trader 
within  the  true  intent  and  meaning  of  the  said  statute  made  and  then  and  still  in  force  concera* 
in^  bankrupts.  And  also  protesting  that  he  the  said  plaintiff  did  not.  at  the  said  time  in  tht 
Mid  plea  in  that  behalf  mentioned,  or  at  any  other  time  before  or  since,  become,  nor  was  be 
indebted,  in  die  way  of  his  said  supposed  trade  or  otherwise,  to  the  said  defendant  in  the  soin 
of  218/.  19ji.  in  the  said  plea  mentioned,  nor  in  any  other  sum  of  monev  whatsoever,  for  a  true 
and  just  debt  owins  from  the  said  plaintiff  to  the  said  defendant.  And  alan  protesting  that  m 
anch  commission  of  bankrupt,  as  in  the  said  plea  mentioned,  ever  was  awarded  or  iasned  against 
him  the  ssid  plaintiff  in  manner  and  form  as  in  the  said  plea  above  respectively  mentions  and 
set  forth.  And  also  protesting  that  the  said  commissioners  in  the  said  plea  mentioned,  or  any 
of  them,  did  not  adjudge  or  declare  the  said  plaintiflTto  have  been  and  become  a  bankrupt  before 
the  issuing  of  the  said  supposed  commission  in  the  said  plea  mentioned,  or  to  be  at  the  time  of 
the  issuing  thereof  a  bankrupt,  within  the  true  intent  and  meaning  of  the  said  statute  roiM-cni- 
ing  banknipts,  as  in  the  said  plea  mentioned.  And  also  protesting  that  the  said  Archibald  Elijah 
Impey,  William  Villiers  Siirtees,  and  Charles  Batburst,  or  any  or  either  of  them,  did  not  make 
or  deliver  any  such  warrant  in  writing  in  manner  and  form  as  m  the  said  plea  above  in  that  be- 
half respeetivehr  alleged.  For  replication,  nevertheless,  in  thia  behalf,  the  said  plaintiff  saith. 
that  he  the  said  plaintiff  did  not,  at  the  said  time  in  the  said  plea  in  that  behalf  mentioned,  or 
at  any  other  time,  become  a  bankrupt  within  the  true  intent  and  meaning  of  the  said  sratute, 
m  inanner  and  form  as  he  the  said  defendant  hath  above  in  bis  said  plea  in  that  behalf  alleged. 
And  thia  he  the  aaid  plaintiff  prays  may  be  inquired  of  by  the  connlry,  &«. 

^    .   .       .^  ,  ,    .  (Signed)  F,  EtOf, 

▲nd  the  said  defendant  doth  the  like. 
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*Sir  J,  ScarleUy  contrd.  This  case  is  distinguishable  from  that  of 
■••ini  '^^P^^  ^*  ^okley.  In  that  case,  which  was  *an  action  for  a  libel,  the 
^  publication  was  admitted  on  the  record,  and  if  the  defendant  failed  in 
^...^  proving  his 'justifications,  it  was  not  incumbent  upon  the  plaintiff  to 
J  give  any  evidence  whatever,  and  his  counsel  need  only  address  the  Jury 
on  the  amount  of  damages.  Now,  here,  the  plaintiff  must  call  witnesses, 
because,  although  the  committing  of  a  trespass  is  certainly  admitted  on  the 
record,  yet,  as  goods  were  taken,  the  plaintiff  is  obliged  to  go  into  evidence  as 
to  the  number  and  value  of  those  goods.  I  therefore  submit,  that  the  plaintiff  is 
entitled  to  begin,  for  the  purpose  of  showing  what  goods  were  taken,  and  also 
their  value. 

Lord  Textrrdrit,  C.  J.,  held,  that  on  these  pleadings  the  defendant  was 
entitled  to  begin. 

jP.  Pollock^  for  the  defendant,  addressed  the  Jury  and  called  his  witnesses. 

The  plaintiiT^s  counsel  contended,  that,  as  the  issue  was,  whether  the  plaintiff 
««  became  a  bankrupt,*'  it  was  incumbent  on  the  defendant  to  show  that  the 
plaintiff  was  a  trader,  and  that  there  was  a  good  petitioning  creditor's  debt,  as 
well  as  to  show  an  act  of  bankruptcy;  for  that  the  allegation,  that  a  party 
became  a  bankrupt,  was  not  made  out,  without  proof  of  a  trading  and  a  petition* 
log  creditor's  debt,  as  well  as  of  an  act  of  bankruptcy. 

*5121       *I^rd  Tentbrdex,  C.  J[.     As  there  are  separate  allegations  as  to 
J  the  trading  and  petitioning  creditor's  debt,  I  shall  hold,  that  this  tssus 
merely  goes  to  the  act  of  bankruptcy. 

The  defendant's  witnesses  not  making  out  a  sufficient  act  of  bankruptcy — 

Sir  /.  Scarlett^  at  the  conclusion  of  the  defendant's  case,  addressed  the 
Jury  for  the  plaintiff,  and  called  witnesses  to  show  the  amount  of  damages, 
and — 

jP.  FoUockj  for  the  defendant,  replied. 

Verdict  for  the  plaintiflT. — Damages  400/. 

Sir  J.  Scarlett^  Brougham^  and  Kelly ^  for  the  plaintiff. 

F,  PoUock^  Dennuifty  C.  S.,  and  Oomyn,  for  the  defendant. 

[Attornies — Winter  ^  Son,  and  JamesJ] 


In  the  ensuing  Term,  F.  Pollack  obtained  a  rule  nin  tor  a  new  trial,  on  Iboi 
ground  that  the  damages  were  excessive. 


VESSBT  V.  PIKE.    Jan.  19. 

XnTm  sctkm  hr  a  libel,  the  defendant  cannot,  mder  the  general  iisiie,  give  evidence  of  any 
fact  in  mitigation  of  damages,  which  would  be  evidence  to  prove  a  juatificatbn  of  any  part 
of  the  Iil>el.    He  oogfat  to  joatify  as  to  thst  part. 

LiBKi.  Plea — Greneraf  issue.  The  libel,  which  was  published  in  a  news- 
paper, called  the  Derby  Reporter,  professed  to  give  an  account  of  an  examina- 
tion, touching  an  order  of  filiation. 

DetwutUy  C.  S.,  for  the  defendant,  wished,  in  mitigation  of  damages,  to 
*fil31  ^^^^  evidence  of  what  really  passed  on  the  examination. 

J      *Lord  Tbntbsdbn,  O.  J.    You  are  not  at  liberty  to  give  evidences 

Vol,  XIV.— 87  3M* 
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in  mitigation  of  damages,  of  any  (act,  which  would  be  evidence  to  prore  a 
justification  of  any  part  of  the  libel,  because  you  ought  to  have  justified  as  to 
that  part, 

Tlic  evidence  was  not  given. 

Verdict  for  the  plaintiff. — ^Danmges  U. 

Brougham^  and  Bufby^  ibr  the  plaintiff. 

Uenman^  (J.  S,,  and  KeUy^  for  the  defendant. 

[Attornies — J,  Vesaey^  and  Few  ^  Co.'\ 


CROSSLEY  V.  BEVERLEY.    Jan.  20. 

« 

tf  one  Uike  out  a  patent,  and  in  his  apecifiration  stafe  certain  improvementa  in  the  medianictl 

-  ^arta  of  hia  apparatua,  which  it  appeara  he  baa  invented  after  the'takinfr  out  of  the  pateat: 
thia  will  not  invalidate  the  patent,  aa  the  public  ooght  to  have  the  advantage  of  all  improfe- 
menia  down  to  the  time  of  the  apecificafion. 

K  ppeciitcation  of  an  invention,  for  which  a  patent  haa  been  granted,  atated  the  invention  to  be 
an  improved  apparatua  to  eitract  gfaa  from  pit*coal,  tar,  or  any  other  mbgtante  from  wbicb 
gaa,  capable  of  being  u*ed/or  UlumtHotwu^  could  be  extracted  bv  heat :  Held,  that  the  wofdi 
I  other  aubatance*  muat  mean  aubstance  eiutdem  generin,  and  that  oil  waa  not  meant  lo  be 
included  in  it,  it  being  shown,  that,  at  tlie  time  in  question,  nil  waa  considered  moch  too 

I  cxpenaive  to  be  uaed  tor  the  making  of  gas  for  the  lighting  of  atreeta  and  buildinga,  ihoogh  it 
.  waa  known  to  aflbrd  an  inflammable  gas. 

If  in  the  speciBcation  of  an  improved  giia  appnratua  no  direction  is  given  respecting  a  oondemer, 
which  is  R  necessary  part  of  every  gas  nppnratus;  this  will  not  invalidate  the  patent,  if  it 
appear,  that  every  one  capable  ot  constructing  a  gaa  apparatua  muat  know  that  a  ooodeaaer 
muat  form  a  part  of  it. 

Case,  for  the  iofringcmcnt  of  a  patent,  for  making  an  improved  gas  appa- 
ratus. Plea — General  issue.  The  patent,  which  wns  dated  December  9tb, 
1815,  had  been  granted  to  Mr.  Samuel  Clegg,  and  by  him  assigned  to  the 
plaintiff. 

The  specification,  which  was  dated  June  8th,  1616,  stated  as  follows,  ''my 
improved  gas  apparatus  is  for  the  purposes  of  extracting  inflammable  gas  by 
heat,  from  pit-coal,  tar,  or  any  other  substance  from  which  gas  or  gases,  capabk 
^.being'eifiiSfdoyBdfor  iUuminalion,  can  he  extracted  by  heat,  for  purifying  the 
gas  so  obtained,  and  for  measuring  it  out,  and  distributing  it  to  lamps,  lighto,or 
burners,  where  light  or  heat  is  to  be  produced  by  the  ^combustion  of  the  raci^ 
said  gas.'^  The  specification  then  went  on  to  describe  a  horizontal  flat  ^ 
retort,  a  purifying  apparatus,  a  gauge  or  rotative  gas-meter,  and  a  self-acting 
governor.  - 

It  was  proved  by  Mr.  Farey,  who  was  called  for  the  plaintiff,  that  this  appa- 
ratus would  not  succeed  in  making  gas  from  oil ;  and  he  stated,  that  it  was 
known,  at  the  date  of  the  specification,  that  oil,  resins,  and  all  other  substances 
which  burn  with  a  flame,  ^oM  yidd  nn  infloniinable  gas,  but  that,  from  the 
great  expense  of  oil,  no  one  then  thought  that  it  could  ever  be  useful  to  light 
oillier  streets  or  buildings ;  and  the  wittier  added,  that  though  oil  gas  had  been 
since  used  to  light  some  particuhir  places,  }fiet  it  still  continued  doul^ful,  whether 
oil  gas  would  keep  its  ground,  by  reason  of  the  great  expense  of  the  oil. 

^  BroHglmm^  for  the  defendant.    This  patent  is  for  a  iMchide  to  vanke  gas  from 
pit-conl,  tar,  or  any  other  substance.     Now  it  appears  that  it  will  not  do  (broil. 

Lord  Tentbrdrn,  C.  J.  In  reading  this  specification,  it  is  clear,  that  fefai 
words  <<  other  aubstance,"  coupled  -with  the  words  «^  pil-coal  and  tar,"  iwtB 
ofTier  substance  ejusdem  generis, 

Mro$4gbflm.    The  patent  is  for  gas  to  be  produced  firam  fitK^MO,  tar,  or  aay 
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other  substance  which  produce*  an  ioflammable  gas.     Now  that  is  certainly  the 
rase  with  oil. 

Lord  TxNTJiiiOJEN,  C.  J*  One  must  MDderstaod  this  person  to  speak  of  ibose 
things  which  were  known  and  used  at  the  time.  He  could  not  possibly  mean 
(hI  gas,  it  had  nev«$r  be^n  used,  because  of  the  great  expense ;  and  this  mim 
must  really  have  had  the  spirit  of  prophecy,  to  have  found  out  that  oil  gas  ever 
was  to  be  employed  in  lighting  the  streets. 

*5151       Brougham.    There  is  nothing  to  prevent  a  person  who  ^sees  this 
•1  specification  from  considering  that  oil  gas  was  meant  to  be  included  in 
it,  as  it  was  well  known  that  it  was  possible  to  produce  gas  from  oil. 

Lord  Tbntbbobiv,  C,  J.  I  must  understand  this  party  to  speak  as  a  prac* 
tical  man,  and  to  apeak  with  reference  to  those  things  that  were  then  known 
sod  in  use. 

It  appeared  from  the  evidence  that  the  specification  did  not  give  any  directions 
respecting  a  condenser,  which  was  well  known  to  be  an  essentia)  part  of  every 
gas  apparatus. 

Brougham^  for  the  defendant.  The  things  comprised  in  the  specification  will 
not  make  a  gas  apparatus.     It  will  be  incomplete  for  want  of  a  condenser. 

Lord  Tbntbrden,  C.  J.  A  workman  who  is  capable  of  making  a  gas 
apparatus,  would  know  that  he  must  put  that  in. 

Brougham,     The  specification  does  not  direct  it  to  be  put  in. 

Lord  Tbntbrden,  C.  J.  No,  but  it  does  not  tell  you  to  leave  it  out.  There 
is  nothing  in  that. 

The  inventor,  Mr.  Olegg,  was  called,  and.  he  stated  in  his  cross-examinatioji, 
that  he  had  invented  soi^e  of  tb^  mechanical  parts  of  the  apparatus,  which  weie 
described  in  the  specification,  at  times  subsequent  to  the  taking  out  of  the  pateal ; 
he,  however,  also  stated,  that  before  the  patent  was  taken  out,  he  had  in  his 
mind  a  general  idea  of  the  whole  apparatus. 

Brougham^  for  the  defendant,  then  went  to  the  Jury,  on  the  following  grounds, 
*5Ifil  fi^^^  ^^^^  ^^^  specification  was  *not  sufficiently  explicit,  as  the  dcscrip- 
•1  tion  of  the  retort  was  defective ;  secondly^  that  one  part  of  the  invention 
was  not  useful  (a);  t/Urdly^  thnt  Mr.  Clegg  had  invented  certain  parts  of  the 
apparatus  described  in  the.  specification,  at  times  subsequent  to  the  taking  out 
of  the  patent. 

Lord  Tbrtbsdbn,  C.  J.,  began  to  9um  up  the  evidence,  but  the  Jury  ^pniseed 
themselves  satisfied,  and  found  a 

Verdict  for  the  plaintiflT. 

Sir  /.  Scarlett^  F.  Foliock^  Alderson^  and  Godson^  (or  the  plaintiff. 

Brougham^  Rotch^  and  PaUesotiy  for  the  defendant. 

[Attornies — Burra  ^  iV[,  and  Smithsan  ^  Cb.] 


In  the  ensuing  Term,  Brougham  moved  for  a  rule  nisi  for  a  new  trial ;  and 
he  argued,  that,  as  Mr.  Clegg  mvented  certain  parta  of  the  apparatus  deeeribed 
in  the  specification  at  times  subsequent  to  the  taking  out  of  tiie  patent,  it  must 
he  taken  that  the  specification  was  of  an  invention  different  from  that  ior  whidi 
the  patent  was  taken  out,  and  that  the  patent  was  therefore  void. 

(a)  In  the  case  of  HiU  v.  Tk^mmton,  8  TtaiH.  401.  DaUa»,  J.,  in  dsUverinff  the  iadmenl  of 
the  Court,  sajB^  "  If  any  part  of  toe  alleged  diacovery,  bein^  a  material  part,  Tail  (the  discovery 
tt  its  entirety  forming  one  entire  considerotioD)*  the  patent  w  ^together  void ;  and  to  ihie  pqint, 
vhich  is  fo  clear,  it  m  unnecessary  to  cite  esses."  In  the  case  of  JBruntan  v.  Hawke*  and 
suers,  4  B.  &  A.  541.  it  was  hefd.  that  a  patent  ibr  inproYeiDsnts  in  the  const^ucUon  af 
•nchors,  windlasses,  snd  chain  cables,  could  not  he  supported,  unless  there  we^e  novejhy.  in 
^eh  iavention ;  and  it  sppesring  that  there  wsp  90  noielty  in  lbs  ooostruction  of  tho  w^ff^ 
tw  Cawn  hel4  Uuijt  4b  psititiU  wsi  wMly  vaid. 
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Lord  Teittbkdbn,  C.  J.  It  appears  that  the  person^s  *iniDd  was  r^... 
directed  to  the  invention,  and  that,  in  the  interval  between  the  taking  out  *> 
of  the  patent  and  the  enrolling  of  the  specification,  he  perfects  it  in  some  of  thr 
mechanical  parts.  The  question  is,  will  that  make  his  patent  void  7  No  case 
has  so  decided,  and  it  would  be  a  very  great  hardship  if  it  were  so.  Indeed,  1 
Jo  not  see  why  any  time  is  allowed  to  the  inventor  to  prepare  his  specification, 
unless  it  be  to  allow  him  to  mature  the  mechanical  parts  of  his  invention. 

Baylet,  J.  It  is  not  only  the  duty  of  an  inventor  to  state  what  he  knew  at 
the  time  of  the  patent,  but  the  public  have  a  right  to  be  put  in  possession  of  all 
that  he  knows  at  the  time  of  the  specification. 

LiTTucDALB,  J.  It  must  be  some  very  strict  technical  rule  to  defeat  this 
patent,  and  I  see  no'reason  for  extending  the  doctrine  already  laid  down.  There 
has  been  no  deception  practised,  and  the  public  ought  to  have  the  advantage  of 
the  improvements,  up  to  the  time  of  the  specification. 

Paskb,  J.,  Concurred. 

Rule  refused. 


MEMORANDUM. 


On  the  22d  of  January,  1829,  the  whole  of  the  Middlesex  causes  in  the  Lord 
Chief  Justice's  paper,  as  well  special  as  common  Juries,  were  entirely  disposed 
of,  and  the  paper  completely  cleared :  which  had  not  happened  for  many  years 
before. 


•COURT  OP  COMMON  PLEAS.  [•"8 

SITTING  AT  WESTMINSTER,  AFTER  TRINITY  TERM,  1828. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


BROAD  V.  PITT.    June  26. 

No  oommmiiestbiis  made  to  an  attorney  ere  privile^,  bat  each  ae  tre  made  fer  the  p«po« 

of  the  attomey'e  either  oommencug  or  defending  a  antt. 

Rkplbyih.— In  the  course  of  the  cause,  a  witness  was  called,  who  had  been 
attorney  for  the  defendant.  He  was  asked  as  to  some  conversation  which  took 
place  between  the  defendant  and  him,  when  the  former  executed  a  deed  which 
the  latter  had  prepared  for  him  as  his  professional  adviser. 

Wilde^  Seijt.,  contended,  that  the  conversation  was  confidential,  and  could  not 
be  xoceived  in  evidence.     He  cited  Cromack  v.  Heaihcate  (a). 

(a)  2  B.  &  Bin^.  4 ;  reported  alio,  4  J.  B.  Moore,  857.  That  case  ie  aeid  to  have  decided 
that  communications  made  by  a  party  to  an  attorney  are  confidential,  although  they  ^ea^ 
relate  to  a  canae  existing,  or  in  procnreaa,  at  the  time  they  were  made  \  and  therefers,  that,  woo* 
an  attorney  was  applied  to  by  a  father  to  prepare  a  deed,  by  which  hia  ^perty  ^"^  jj^^ 
aaeigned  to  hia  sons,  and  stated  that  there  waa  no  consideration  for  the  aaaignment,  on  wfaiff 
the  attorney  refiiaed  to  prepare  it,  and  it  waa  afterwards  drawn  by  another;  the  attoney  wtf 
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Russellj  Serjt.,  contra^  referred  to  Williams  v.  Mundie  (a). 
♦*iiftl  Willie^  Serjt,  If  we  apply  the  doctrine  in  Wiiliiims  v.  *  Mundie  to 
^  the  present  case,  we  shall  see  at  once  the  inexpediency  of  the  rule  which 
is  there  laid  down.  The  party  goes  to  advise  with  an  attorney,  and  the  attor- 
ney may  recommend  an  action,  or  whatever  else  he  thinks  right :  and  how  is 
the  communication  of  the  whole  of  the  circumstances  to  be  made  safely,  if  it  is  . 
not  privileged  ? 

Best,  C.  J.  I  am  disposed  to  agree  with  my  Lord  Tenteiden^  in  excepting 
only  communications  made  for  the  purpose  of  bringing  or  defending  actions.  I 
think  this  confidence  in  the  case  of  attornies  is  n  grcat  anomaly  in  the  law. 
The  privilege  does  not  apply  to  clergymen,  since  the  decision  the  other  day,  in 
the  case  of  Gilluim  (h).  I,  for  one,  will  never  con)|)el  a  clergyman  to  disclose 
communications,  made  to  him  by  a  prisoner  ;  but  if  he  chooses  to  disclose  them, 
I  shall  receive  them  in  evidence.  There  is  also  no  privilege  of  this  description 
in  the  case  of  a  medical  man  (c).  A  man  is  not  acting  as  an  attorney,  when 
he  is  consulted  about  a  deed  ;  und  I  cannot  distinguish  his  situation  from  that 
of  any  other  man.  I  can  make  a  distinction  where  a  person  requires  informa* 
tion  for  ihe  purpose  of  defending  himstdf  or  of  commencing  an  action.  1  am  of 
opinion  that  the  evidence  ought  to  be  received.. 

It  was  nnentioned  to  his  Lordship,  that  the  case  of  WiUiams  v.  Mundie  was 
scted  upon  in  Ireland,  at  the  trial  at  bar  of  Rex  v.  G^Conndl  and  others. 

Wilde^  Serjt.,  and  PltUi,  fur  the  plaintiff. 

Russellj  Serjt.,  and  Jl.  F.  Richards^  for  the  defendant. 

precladed  from  giving  evidence  of  that  fact  in  an  action  brought  by  the  son,  in  which  the 
validiiy  of  the  deed  was  attempted  to  be  disputed,  although  he  was  not  employed  in  the  cause. 

(a)  R.  &  M.  34.  That  case  decides  that  tlie  privilege  of  not  being  examinea  as  to  facts  com- 
hianicBted  to  an  attorney  while  employed  in  his  professioiial  capacity,  extends  only  to  thoM 
communications  which  relate  to  the  purposes  either  of  bringing  or  defending  an  action  or  suit, 
existing  at  the  time  of  the  communication,  or  then  about  to  be  commenced.  This  case  is  also 
reported  in  1  Carr.  &  P.  158. 

(A)  Carr.  Suppl.  61. 

(c)  See  the  Duchess  oiKingaton'B  case,  11  Harg.  Stat.  Tr.  243;  and  Rex  v.  GUbhom^  1  Carr. 
It  P.  97. 


•520]       •SITTING  IN  LONDON,  AFTER  TRINITY  TERM, 

1S28. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


BEVAN  V.  WATERS.     June  27. 

A  livery  atable  keeper  has  a  lien  for  the  keep  and  exercise  of  a  horse  sent  to  him  for  the  par- 
pose  of  oeing  trained. 

AwuMPsiT  for  money  paid,  ^.  From  the  evidence,  it  appeared,  that  two 
horses,  named  Polecat  and  Blister,  the  latter  belonging  solely  to  the  defendant, 
the  former  to  the  plaintiff  and  defendant  jointly,  were  put  into  the  hands  of  a 
person  named  Boast,  who  was  a  stable  Veei^t^  for  the  purpose  of  being  trained. 
^hile  they  were  there,  the  defendant  sold  to  the  plaintifT  the  horse  Blister,  and 
his  half  share  of  Polecat ;  but  when  the  plaintiff  applied  to  Boast  to  deliver 
them  to  him,  in  pursuance  of  the  bargain,  be  refused  to  let  Blister  go,  because 
the  defendant  had  not  paid  him  his  charges  for  training.   Notice  was  given  to  th^ 
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defendant,  by  the  plaintiff 'a  agent,  that  he  could  not  get  the  hone  on  acoount  of 
Boast's  claim.  The  defendant  disputed  the  correctness  of  the  account  in  some 
respects,  and,  whilst  the  dispute  was  going  on,  the  plaintiff  paid  the  charges,  ia 
order  to  obtain  the  horse,  and  sought  to  recover  the  anoount,  by  this  action, 
from  the  defendant ;  40/.  was  remaining  due  of  the  purchase  money,  at  the  time 
at  which  the  horse  was  to  be  delivered  ;  but  Boast's  claim,  at  that  time, 
amounted  to  82/.,  and  was  afterwards  increased,  so  that  the  plaintiff  was  obliged 
to  pay  a  sum  of  130/.,  before  Boast  would  deliver  the  horse  to  him. 

Wilde^  Serjt.,  for  the  plaintiff.  Whatever  sum  the  defendant  owed  BoeiCf 
the  plaintiff  is  entitled  now  to  recover  of  him,  having  been  obliged  to  pay  it,  to 
obtain  the  horse,  which  was  standing  at  a  great  expense.  I  submit  this,  oo  (he 
principle  of  several  cases.  If  a  man  buys  goods  of  another,  which,  at  the  time 
of  sale,  are  in  the  *hands  of  a  third  person,  having  a  claim  upon  them,  r^eni 
the  buyer  has  just  as  much  right  to  pay  the  demand  to  obtain  them,  as  ^ 
a  tenant,  in  the  case  of  a  distress  for  ground  rent,  is  justified  in  paying  to  reletse 
his  goods,  and  either  setting  off  the  payment  against  his  own  rent,  or  recover' 
ing  it  in  an  action,  as  so  much  paid  for  his  landlord.  In  such  a  case  as  the 
present,  the  law  implies  an  assumpsit.  In  the  case  of  Crray  v.  HiU{a)f  it  w» 
held,  that  the  plaintiff  having  repaired  premises  held  by  the  defendant  under 
a  Covenant  to  repair,  on  a  parol  promise  by  the  defendant  that  he  would  aasigB 
him  his  lease,  might,  afier  a  refusal  to  assign,  recover,  on  an  implied  assmmpni, 
the  expense  of  the  repairs.  The  correctness  of  that  decision  was  not  doubted, 
but  was  acquiesced  in,  and  the  amount  was  referred.  The  plaintiff  in  the 
present  case  was  obliged  to  pay  the  money  by  a  species  of  duress  upon  his 
goods.     The  learned  Serjeant  also  cited  the  case  of  Brown  v.  Hodgs&n  (&). 

JofieSy  Serjt.,  for  the  defendant.  In  point  of  law,  a  trainer  has  not  a  lien 
upon  horses.  The  only  case  of  a  lien  on  horses  is  that  of  an  innkeeper,  but 
that  is  a  particular  case,  and  rests  upon  the  ground  of  the  obligation  of  an  ioo« 
keeper  to  take  them  in.  The  law  imposes  a  particular  duty  upon  him,  sod 
therefore  it  gives  him  a  particular  remedy.  The  question  is|  was  there  a  jast 
Hght  on  the  part  of  Boa^t  to  detain  ?  In  the  case  of  a  distress,  the  debt  is  not 
only  due,  but  the  mode  of  proceeding  is  also  legal ;  at  all  events,  the  payment 
in  a  case  like  the  present  must  be  made  promptly,  and  the  party  cannot  lie  by 
for  several  months,  and,  while  the  matter  is  in  dispute,  ^discharge  the  t%k^ 
lien  behind  the  back  of  the  seller.  The  plaintiff  here  cannot  recover  his  ^ 
demand  as  money  paid  for  the  defendant.  He  must  either  sue  specially  for  the 
non-performance  of  the  contract,  or  require  the  defendant  to  pay  back  the  roonev 
which  he  had  received  for  the  purehase. 

Wilfle^  Serjt.,  in  reply.  This  is  not  the  rase  of  a  horse  standing  at  liverjs 
but  of  a  horse  put  at  a  trainer's  stables.  There  is  nothing  inconsistent  in  the 
trainer's  having  a  lien.  The  reason  why  there  is  no  lien  in  the  case  of  a  livery 
stable  keeper  is,  that  the  horse  in  such  case  is  kept  for  the  purpose  of  being 
daily  used  by  the  owner. 

Best,  C.  J.  In  the  case  of  a  livery  stable  keeper  there  is  no  lien,  becsuse 
the  horse  is  subject  to  the  control  of  the  owner  and  may  be  taken  out  by  him; 
and  the  first  time  it  goes  away,  there  is  of  course  an  end  of  the  lien.  But  I 
think,  as  at  present  advised,  that  a  man  who  has  a  horse  ybr  trainingt  has  a 
lien  for  the  keep  and  exercise  of  it.  If  Boast  had  not  a  just  claim  against  the 
defendant,  I  think  the  plaintiff  could  not  maintain  this  action.  I  am  of  opinion, 
that  if  a  man  buys  property  which  is  in  the  hands  of  a  third  person,  who  sets 
up  an  unfounded  claim,  And  will  not  deliver  unless  that  claim  is  paid,  the 
purchaser  is  bound  to  give  notice  to  the  seller,  and  cannot,  after  several  mootbSf 

(d)  R.  dt  M.  420.  . 

(6)  4  Taunt.  189.  Thflt  case  decides,  that  if  a  carrier,  by  mistake,  delivers  to  B.  goods  coiuagnM 

»id  sold  to  C,  and  B.  approprii^ea  the  {roods,  end  the  carrier,  on  demand,  without  action,  p87> 
.  their  value,  the  carrier  may  recover  it  agairtit  B.  as  money  paid  to  B.*s  use ;  bat  not  as  IM 
fttet  ol  goods  sold  sad  deliverod  to  fi. 
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-go  aii4  pay  the  demand ;  because  he  may,  by  his  deiay,  deprive  the  seller  of 
his  evidence  of  the  incorrectness  of  the  claim*  If  the  ptaintitf  in  this  case  had 
paid  without  giving  notice,  I  should  have  decided  thai  he  could  not  recover.  It 
was  determined  in  the  reign  of  Queen  Anne  (a),  that  a  livery  stable  keeper  had 
not  a  lien  upon  a  horse  for  its  keep,  and  I  decided  upon  that  principle  in  a  case 
in  this  Court  lately  {b).  But  in  the  present  case  there  is  a  difTerence,  for  the 
^ft^y^-t  trainer  has  not  only  to  *keep  the  horse,  but  alst)  to  prepare  it  for  racing ; 
^  and  therefore  I  think  he  has  a  lien  upon  it.  For  1  take  it  to  be  a  com- 
moil  law  principle,  that  if  a  man  has  an  article  deli  veered  to  him,  on  the  im- 
provement  of  which  he  has  to  bestow  trouble  and  expense,  ho  has  a  right  to 
detain  it  until  his  demand  is  paid.  On  the  facts  in  this  case,  it  appears  that  th6 
plaintiiT  was  bound  to  pay  40^.,  as  the  balance  of  the  purchase  money,  which  h^ 
has  not  paid,  and  if  the  lien  did  not  exceed  that  sum,  then  undoubtedly  he  could 
not  maintain  this  action.  But  it  appears  that  Boast^s  demand  was  150/.;  and 
though  there  were  sundry  payments,  yet  he  had  a  right  to  apply  them  to  the 
demand  for  Polecat,  as  he  had  parted  with  Polecat,  and  had  no  lien  upon  him. 
It  appears  that  there  was  a  balance  of  82/.  ii>r  which  Blister  might  be  detained. 
In  point  of  law  and  in  point  of  justice  also,  the  defendant  ought  to  have  clearca 
away  that  claim ;  and,  not  having  done  so,  he  is  liable  to  the  plaintiff  for  such 
proportion  as  was  due  in  the  month  of  September,  at  which  time  the  hors^ 
ahould  have  been  delivered.  And  as  the  horse  wms  not  delivered  then,  I  thinV 
the  plaintiff  is  entitled  to  some  part  of  the  demand  for  the  subsequent  time;  but 
not  the  whole  of  it ;  because,  if  the  horse  had  been  delivered  at  the  proper  time^ 
he  would  have  been  obliged  to  bear  the  expense  of  keeping  it. 

Verdict  for  the  plainttfil    • 

Wiliky  Serjt.,  and  R.  V.  Richards,  for  the  plaintiflT. 

JoM9^  Serjt.,  for  the  defendant. 


[kiVonkw^^BdUrdiUan,  and  Nbrris  ^  Cb.] 

(a)  F«r&t  V.  Orenauf^n  %  Lord  Raym.  666. 
(6)  WaUou  V.  Wopdguit,  1  Carr.  d&  P.  575. 


•524]  ♦ADJOURNED  SITTTNGS  AT  WESTMINSTER,  AFTEtt 

TRINITY   TERM,  1828. 

BEFORE  LORD  CHIEF  JUSTICE  BESt. 


EDWARDS  17.  FAREBROTHER  ct  al.    June  28. 

Whether  •  woman  who  has  cohabited  with  a  miih  for  several  years,  and  passed  herself  off  at. 
his  wife,  con  recover*in  trespass  for  the  taking,  under  an  execution  against  the  man,  of  her 
ipiods.  being  in  the  house  in  which  the  cohabitation  took  place-^Qa^re.  Bnt  in  such  a  case. 
It  may  be  left  to  the  Jury  to  say,  whether  they  think,  that,  under  the  circnmstances.  the 
property  was  given  up  by  the  woman  to  the  man,  and  if  they  do,  they  may  find  a  verdict  < 
against  her. 

TftBSPJUM  against  the  SherifT  of  Middlesex  and  sevirnl  other  persons,  nne  of 
them  being  a  judgment  creditor  of  a  person  named  Salmon.  The  plaintifTwas 
a  Mrs.  Edwards,  who  hved  with  Salmon  as  his  wife,  and  the  action  wns  brought 
for  the  breaking  and  entering  of  the  house  in  which  they  lived,  and  the  seizure 
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of  the  goods  that  were  in  it.  It  appeared  that  Salmon  and  the  plaintiflThad  co- 
habited together  for  several  years^  and  that  the  piaintiif  had,  during  that  tiooe, 
answered  to  the  name  of  Mrs.  Salmon,  when  addressed  by  persons  who  called 
at  the  house ;  and  it  also  appeared,  that  when  a  child  of  theirs  was  christened, 
it  was  entered  in  the  register  as  ^'  Emma,  daughter  of  Thomas  and  Sarah  Mary 
Salmon"  (Sarah  Mary  being  the  Christian  names  of  the  plainiiff).  The  house 
was  rented  in  the  name  of  Salmon  till  a  short  time  before  the  execution,  when  it 
was  altered  to  the  name  of  Edwards,  by  the  landlord's  agent,  in  consequence  of 
a  false  representation  made  to  him  by  Salmon,  that  the  landlord  had  consented 
to  the  alteration.  Proof  was  given  of  the  possession  of  two  vans  of  goods  by 
the  plaintiff^  and  of  the  purchase  for  her  by  a  broker,  about  ten  years  previoul 
to  the  action,  of  others  to  the  value  of  22/. ;  but  the  evidence  was  very  imper 
feet  as  to  how  many  of  them  were  in  the  house  at  the  time  of  the  seizure.  The 
plaintiff  also  complained  of  the  loss  of  lodgers  in  consequence  of  the  trespass. 

Wilfie^  Serjt.,  for  the  defendants.  A  woman  who  has  ^lived  with  a  r#eo5 
man,  and  passed  herself  off  as  his  wife,  cannot  recover  in  trespass  ^ 
for  the  taking  of  her  goods,  which  were  in  the  house  in  which  they  cohabited, 
because  she,  by  her  conduct,  has  induced  the  public  to  suppose  that  they 
were  the  goods  of  the  man  with  whom  she  lived,  and  has  given  him  a  credit  in 
consequence  with  the  world.  The  case  of  Mace  v.  Oadell  (a),  is  an  authority 
on  this  subject ;  and  although  it  was  a  case  of  bankruptcy,  yet  the  decision  was 
not  confined  to  that,  but  proceeded  also  upon  the  broad  ground  of  cohabitatioo. 
It  was  an  action  of  trover,  brought  by  a  woman  to  recover  goods  which  had  been 
taken  by  the  assignees  of  a  man  named  Pen  rice.  The  plaintiff,  who  kept  a 
public- house,  represented  herself  at  the  excise  office  as  married  to  Penrice,  but 
afterwards  denied  the  marriage,  and  asserted  that  the  goods  were  her  own  sole 
property.  The  Court  said,  **  that  afler  a  solemn  declaration  by  the  plaintiff  that 
she  was  married  to  Penrice,  and  that  these  wei*e  the  goods  of  Penrice  in  her 
rightf  she  shall  never  be  allowed  to  say  that  she  was  not  married  to  him,  ond 
that  the  goods  were  her  sole  property."  But,  in  this  trading  country,  it  does 
not  require  cases  to  support  such  a  doctrine  as  that  for  which  I  contend. 

Taddy^  Serjt.,  for  the  plaintiff.  The  facts  relied  on  by  the  defendants  are 
wholly  irrelevant.  The  question  is,  whose  property  were  the  goods,  and  who 
was  the  tenant  of  the  house  at  the  time  of  the  seizure  ?  I  admit  that,  in  many 
cases,  if  a  man  live  with  a  woman  as  his  wife,  and  she  obtain  credit  in  conse- 
quence, and  the  tradesman  sue  him,  it  is  no  defence  fur  him  to  say,  that  they 
were  living  in  a  state  of  concubinage.  But  it  is  very  different  as  against  the 
Sheriff.  He  comes  and  seizes  the  goods  as  belonging  to  a  particular  person,  and 
he  must  show  that  he  has  taken  the  goods  of  the  person  against  whom  the 
^execution  is.  And  this  he  must  do  at  his  peril.  I  allow  that  the  risk  t%ma 
is  considerable,  but  the  profits  of  the  office  more  than  counterbalance  it.  ^ 
The  ground  of  the  rule  in  bankruptcy  is,  that  a  false  credit  is  given,  but  the 
rule  is  confined  to  cases  of  bankruptcy;  and  it  was  because  the  inconvenience 
was  felt  so  strongly  in  bankruptcy,  that  the  statute  of  James  was  passed.  If 
the  law  had  been  as  contended  for  by  the  other  side,  then  the  statute  of  James 
would  have  been  unnecessary.  The  question  for  the  .lury  will  be,  whether 
Mrs.  Edwards,  the  plaintiff,  was  the  lawful  wife  of  Salmon ;  for,  if  so,  the 
goods  were  his  and  not  hers,  but  not  otherwise.  The  mode  in  which  the  entry 
18  made  in  the  register,  only  shows  that  she  did  not  wislr  to  injure  her  own 
character.  The  property  was  not  Salmon's,  and  she  is  entitled  to  recover, 
though  she  may  have  held  out  that  she  was  Mrs.  Salmon  in  every  possible  way. 
There  may  be  a  remedy  a<;rninst  Salmon ;  but  if  the  goods  are  the  property  of 
the  plaintiff,  there  is  no  defence  to  the  pre'^ent  action.  As  to  the  injury  to  trade, 
which  has  been  alluded  to,  the  tradesman  has  \hh  security  of  the  woman,  if  she 
is  not  married. 

(a)  1  Cowp.  238. 
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Bb8T,  C.  J.  The  plaintiff  complains  of  a  trespass  in  the  house,  and  the  loss 
of  lodgers  in  consequence;  but  it  is  for  you  to  suy  whether  there  is  any  doubt 
that  the  house  did  not  belong  to  her.  With  respect  to  the  goods,  there  is  proof 
that  she  had  two  vans  full ;  and  also  that  some  were  purchased  Ibr  her  about 
ten  years  ago,  by  a  broker,  to  the  amount  of  22i. ;  and  it  is  proved  that  some 
of  these  were  in  the  house,  but  it  does  not  appear  to  what  extent  in  value.  A 
case  has  been  cited  from  Cow|)er*s  Reports,  which,  it  has  been  said,  is  confined 
to  cases  of  bankruptcy.  But  1  do  not  think  that  it  applies  to  cases  of  Umk- 
ruptcy  only.  1  think  the  latter  part  of  the  decision  applies  to  a  case  like  the 
present.  For  the  Court  there  said,  "In  the  consideration  of  this  general  ques- 
*S271  ^^^°  another  point  appeared,  upon  which  we  are  equally  clear,  *namely« 

•I  that  uAer  a  solemn  declaration  by  the  plaintiff,  that  she  was  married  to 
Penrioe,  and  that  these  were  the  goods  of  Peurice,  in  her  right,  she  shall  never 
be  allowed  to  say  that  she  was  not  married  to  him,  and  that  the  goods  were  her 
sole  property."  I  think  that  this  is  a  good  moral  rule,  and  I  consider  that  no 
law  is  goody  which  has  not  for  its  basis  the  immutable  rules  of  good  morals. 
Under  this  impression,  I  should  have  nonsuited  the  plaintiff,  taking  your  opinioa 
on  the  fact  of  her  holding  herself  out  as  married  ;  but  I  find,  from  the  case  of- 
EduKurds  v.  Bridges^  reported  in  2  Starkie,  396  (a),  that  a  different  opinion  was 
entertained  by  Lord  TenUrden^  then  Mr.  Justice  Abbott;  and  out  of  respect  to 
that  noble  and  learned  Judge,  I  shall  desire  you,  though  I  do  not  at  present 
agree  with  the  doctrine  which  he  has  laid  down,  to  give  your  verdict  for  the 
plaintiff*,  unless  you  find  against  her  upon  other  grounds.  If  you  think  the  pro^ 
perty  contained  in  the  house  was  Mrs.  Eklwards^s,  and  was  not  given  up  to 
Salmon  during  the  continuance  of  the  connection  between  them,  you  will  in  that 
case  find  your  verdict  for  the  plaintiff;  but  if  you  think  that  it  was  not  hers  at 
the  time  of  the  seizure,  but  had  been  given  up  to  Salmon,  under  the  circum<^ 
stances  of  the  connection,  then  I  see  no  reason  why  you  should  not  find  your 
verdict  generally  for  the  defendants.  If  you  find  for  the  plaintiff,  I  will  thank 
you  to  tell  me,  whether  you  think  the  house  was  hers  or  Salmon's,  and  whaf 
portion  of  the  property  you  consider  to  have  belonged  to  her. 

The  Jury  found  for  the  defendants. 
»«Agi       *  Taddy^  Serjt.,  and  Platt^  for  the  plaintiff. 

->       WUde^  Serjt.,  Milner,  and  W.  Wilde^  for  the  defendants. 

[[Attorniea — CluUon  ^  Oo.f  and  Rodgers."] 


In  the  ensuing  Michaelmas  Term,  TYiddj/^  Serjt.,  moved  for  a  new  trial ,  but 
the  Court,  without  giving  any  opinion  on  the  effbct  of  the  cohabitation,  i:onsi- 
<lered  the  verdict  sustainable  on  the  other  ground,  and  therefore  they 

Refused  a  rule. 


(a)  That  was  an  actioii  by  tha  iama  plaintifT  aflroinat  the  ShenfTof  Middlesex,  in  1818,  and 
the  opinion  thera  eipreaaed  was,  **that  in  point  of  law,  the  circumstance  of  the  plaintiiT'a 
having  lived  with  Salnoon,  aa  hia  wife,  and  having  answered  to  his  name,  did  not  render*'  tho 
S0(h1s  *•  liable  to  an  executbn  against  him,  and  therefore  that  the  only  question  was,  as  to  tbs 
^ue,"  ate. 


Vot.  XIV.— 88  3N 
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HANDAYSYDE  et  at.  v.  WILSON  et  &I.    July  14. 

If  t  verael  at  ma  ia  going  close  haaled  to  the  wind,  and  another  meeting  her  is  going  free,  the 
rule  of  the  sea  ia,  lor  the  latter  veaeel  to  go  to  leeward ;  and  although  such  Teeeel  wmy  either 
go  to  leeward  or  windward  as  ahe  best  can,  yet  she  ought,  aa  a  general  rule*  to  suppoaa  Um 
the  veasel  going  to  windward  will  keep  her  position. 

The  first  count  of  the  declaration  stated,  that  the  plaintiffi  were  posansed 
of  a  certain  ship  or  vessel  called  the  Juno,  &c.  which  said  ship  or  vessel,  at  the 
time  of  committing  the  grievance,  &c.,  was  navigating  and  sailing  on  the  high 
seas,  near  to  (lie  coast  of  Whitby,  in  the  county  of  York  ;  and  that  the  defend* 
ants  were  the  owners  of  a  certain  other  ship  or  vessel,  which,  a  little  before, 
and  at  the  time,  &c.,  was  also  navigating  and  sailing  on. the  high  seas  a(bre- 
said,  near  to  the  said  ship  or  vessel  of  the  said  plaintiffs,  add  was  then  and 
there  under  the  care,  direction,  and  management  of  the  said  defendants,  wo^ 
eertain  servants  of  theirs ;  yet  the  said  defendants,  not  regarding,  &G.,  thei 
and  there  by  themselves  and  their  said  servants,  so  tncautiotjsty,  negligently, 
Uflskiiftitly,  and  improfierly  managed,  conducted,  navigated,  steered,  and  di- 
rected their  said  ship  or  vessel,  that  it,  through  the  mere  defkult,  negligence, 
&c.,  of  the  said  defendants,  and  their  said  servants,  did  then  and  there,  with 
great  force  and  violence,  run  foul  qf^  and  struck  upon  and  against  the  said 
i^ip  or  vessel  of  and  belonging  to  the  said  plaintiffs,  and  then  and  there  broke, 
atrainod,  &c.,  the  same,  by  means  ^whereof  the  said  ship  or  vessel,  &c.,  r#e29 
then  and  there  sunk  in  deep  water,  &c.,  and  was  thereby  damaged,  de*  *- 
itroyed,  and  wholly  lost,  &c. 

The  second  count  stated  that  the  ship  of  the  defendants  was  nnrder  the  mao- 
agement,  dec,  of  certain  servants  of  theirs,  on  their  behalf,  and  that  such  f^r- 
sons,  not  regarding  their  duty,  &c.  &c.     Plea->-Not  Guilty. 

Fn>m  the  evidence,  it  appeared,  that  about  5  o'clock  in  the  morning  of  a  day 
ill  September,  (he  weather  being  very  cloudy,  the  plaintiffs*  vessel  the  Juno  was 
on  the  Yorkshire  const,  when  she  was  met  bv  flie  defendants*  vessel  the  Aleit 
The  Juno  was  coming  to  windward,  and  the  injury  seemed  to  have  happened 
in  consequence  of  the  crew  of  the  Juno  supposing  that  the  Alert  would  go  to 
windward,  going  themselves  to  leeward  instead  of  keeping  to  windward.  The 
plaintiffs'  witnesses  said  that  they  called  to  the  crew  of  the  Alert,  to  go  to  wind- 
ward, and  that  they  ought  to  have  done  so,  as  it  was  the  rule  of  the  sea  for  the 
ship  which  was  light  to  give  way  to  that  which  was  laden.  They  all,  except 
one,  said,  on  cross-examination,  that  they -did  not  know  of  any  general  rule 
which  required  that  a  vessel  having  the  wind  should  go  to  leeward,  when  meet- 
ing one  that  was  beating  up  against  it. 

On  the  part  of  the  defendants,  among  other  witnesses,  Dr.  Owynne^  a  lieo* 
tenant  in  the  navy,  astronomical  examiner  to  the  East  India  Company,  sad  a 
teacher  of  the  art  of  navigation,  stated  the  rule,  on  his  examination  in  chief,  as 
follows  :--»*  If  a  vessel  is  going  close  haufedto  the  wind^  and  another  meettpg 
her  is  going  frce^  the  rule  at  sea  «,  for  the  vessel  meeting  Iter  to  go  to  leevard; 
and  the  reason  ffit  m,  that  otfterwise  the  vessel  going  to  tcindttard  tcould  iste 
her  position^  and  could  not  get  in  ogntn^  without  anoUter  ttuk^  and  it  vrmdd 
be  an  inconvenience  to  her^  and  not  to  the  vessel  going  free,'''' 

On  his  cross-examination  the  witness  said,  that  the  vessel  having  the  wi^d 
may  either  go  to  li^eward  or  windward,  as  she  best  can  ;  but  that  she  ought  \o 
suppose,  ns  *a  general  rule,  that  the  vessel  going  to  windward  would  keep  r#ei,A 
her  position.  i  ^^" 

v^u ^u'  ®®'^*-'  ^^^  ^^^  plaintiffs.  I  apprehend  the  rule  to  be  this,  that  the  ship 
^{JI^jJ  "**«  **^e  wind  is  so  to  use  it  as  to  avoid  the  other,  and  is  to  take  that 
Which,  under  the  circumstances,  is  the  most  prudent  and  the  safest  course, 
inere  is  no  law,  either  of  the  sea,  or  the  road,  by  which  a  person  is  justi6edin 
aanenng  to  a  particular  course  when  it  will  be  productive  of  mischief. 


»30] 
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BbsT|  C.  J.,  in  summing  up,  said — ^The  material  question  in  this  case  is,  not 
which  of  the  vessel:!  first  struck  the  other,  but  whose  negligence  it  was  by  which 
the  injury  was  caused.  If  it  was  the  result  oT  accident,  owing  to  the  darkness 
of  the  night,  the  plaintiffd  must  look  to  their  underwriters,  and  cannot  recover 
in  this  action.  So,  also,  if  both  parties  were  in  the  wrong,  the  plaintiffs  must 
(kil  in  this  action.  I  agree  with  one  observation  made  by  my  brother  Joneg^ 
that  although  there  may  be  a  rule  of  the  sea,  yet  a  man  who  has  the  manage- 
ndent  of  one  ship  is  not  to  be  allowed  to  follow  that  rule  to  the  injury  of  the 
vessel  of  another,  when  he  could  avoid  the  injury  by  pursuing  a  different  course. 
Hut  if  the  matter  comes  into  any  doubt,  as,  for  instance,  in  the  case  of  a  dark 
flight,  then  we  ou^ht  to  look  to  the  practice,  as  that  which  is  to  regulate  the 
parties.  The  plaintiiT  examined  as  to  the  practice  of  that  part  of  the  coast 
on  which  the  accident  happened,  and  several  of  his  witnesses  swore,  that 
the  practice  was,  for  the  ship  which  was  light  to  give  way  to  that  which 
was  heavy.  They  said  they  had  not  heard  of  such  a  practice  as  that  which 
has  been  proved  by  the  defendants.  But  it  seems  to  me  difficult  to  conceive 
how,  in  a  dark  iiight,  they  can  tell  a  light  ship  from  a  heavy  one.  The  plaifiw 
tiff  says  he  called  to  them  to  go  to  windward,  and  they  ought  to  have  done  so ; 
but  the  defendants'  witnesses  say,  that  the  ship  coming  to  leeward  must  keep  td 
^311  *^^^^^^i  ^^^  supposing  two  vessels  to  meet  each  other  direct  end 
J  to  end,  according  to  the  rule  which  they  speak  to,  it  is  for  the  vessel 
which  is  going  with  the  wind  to  bear  away,  and  not  the  vessel  which  is  cl6se 
Itettled  to  the  wind*  As  it  appears  te  me  this  cause  will  depend  upon  these  two 
potats^f  you  think  the  defendants'  ship  was  to  leeward,  I  think  you  will  find 
tlMf  they  did  right  in  keepidg  to  leeward-nf  you  find  that  the  vessels  Were  en^ 
attd  and,  then  yoii  will  ask«  if  there  is  such  a  practice  as  that  spoken  of  by  the 
witnesses  for  the  defendants,  tt  seems  to  me,  on  the  first  point,  that  the 
Maaoe  of  evidence  is,  that  the  defhndaiits'  ship  was  gioing  to  leeward.  The 
4iMtdm  proved  is,  that  the  ship  whieh  has  the  wind  at  large  it^ay  go  either  t6 
heward  or  to  windward,  but  that,  as  a  general  rule,  she  ought  to  expect  that 
thh  ship  which  is  close  hauled  will  keep  to  windward,  and  therefore  she  ought 
l»  go  to  leeward,  unless  it  is  quite  clear  thst  she  can  go  to  windward  with  safety. 
I  agree  with  my  brother  Jonet  that  it  is  not  material  to  the  issue  to  consider 
which  ship  struck  the  other,  but  I  think,  in  point  of  fact,  it  is  clear  that  the 
k^ary  tnust  have  resulted  from  the  Juno  strilcing  the  Alert ;  but  it  is  material 
when  we  are  considering  the  rule  of  the  sea.  It  is  said,  that  if  the  vessel  close 
hauled  to  windward  went  any  further  to  windward  she  would  miss  stays ;  but  she 
is  not  required  to  go  any  further,  she  is  only  required  to  keep  heif  course.  It  aeemA 
It  Was  dark  when  the  injury  happened  ;  and  if  so,  it  was  the  more  necessary  that 
the  rule  of  the  sea  should  be  adhered  to.  The  question  is,  whether  the  Alert  could 
see  what  tack  the  Juno  was  going  on,  and  whether  in  the  dark  she  ought  not  to 
Conclude  that  the  Juno  would  act  according  to  the  practice  of  the  sea^  I  agree 
with  my  brother  Jonet^  that  if  the  captain  of  the  Alert  saw  the  Juno  going  oA6 
way,  it  Was  his  duty  to  go  tha  other ;  but  the  question  is,  whether,  in  this  dark 
night,  he  had  the  opportunity  of  seeing.  If  he  had  not  the  opportunity  of  seeing, 
then  he  could  trust  only  to  the  pra«^tKe  of  the  sea.  I  think  it  must  be  taken 
*5321  *^^^^  ^^  evidence,  that  neither  6f  the  crews  hoard  the  other's  hAiling. 

^  His  Lordship  then  lefV  the  questions  to  the  Jury,  requesting  them 
to  say  what,  in  their  opinion,  was  the  rule  of  the  sea  under  the  circumstances 
of  the  case. 

The  Jury  gave  a  verdict  for  the  defendants,  and  found  the  rule  to  he,  that 
the  ship  which  is  going  to  windward  is  to  keep  to  windward,  and  the  ship  that 
has  the  wind  free  is  to  bear  away. 

Jonn  and  Stephen,  Serjts.,  and  Parke,  for  the  plaintiffs. 

Wiide,  Serjt.,  Brodrick,  and  Nichols,  for  the  defendants. 

[Attornies— il/'an,  and  Nixon,^ 
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HOOD  et  a1.,  Assignees  of  CHARLES  GREEN,  a  Bankrupt,  t.  REEVE 

and  another.     July  15. 

A  clerk  in  a  merchant's  countin|[  houve  may  be  called  aa  a  witneaa  to  explun  the  meaning  of  a 
particular  entry  in  the  books  ot  the  office  made  by  a  fellow  clerk,  since  deceased. 

If  a  person,  on  being  spplied  lo  on  a  particular  subject,  writes  in  answer,  mentioning  aootbcr 
person,  and  saying  on  one  occasion,  **  He  is  in  possession  of  my  sentiments,'*  and  on  aooiher, 
**  I  have  written  to  him.  and  I  refer  you  to  him  thereon  :*'  such  letters  are  sufficient  tooooni- 
Btute  the  party  referred  to  agent  in  the  business ;  and  what  he  said  at  a  meeting  on  tht 
subject  may  be  given  in  evidence  against  the  principal. 

AssvKPSTT,  for  work  and  labour  by  the  bankrupt,  in  eficcting  insurances,  and 
lor  premiums  of  insurance  paid  by  him.  The  defendant  Reeve  pleaded  the 
general  issue  and  the  statute  of  limitations,  and  the  other  defendant  (who  was 
the  father  of  the  bankrupt)  suffered  judgment  by  default. 

In  the  course  of  the  plaintiffs^  proof  some  of  the  books  of  the  defendants  were 
put  in,  and  a  witness,  who  was  a  clerk  in  their  office,  was  asked  to  explain  the 
meaning  of  a  particular  entry  made  by  a  fellow  clerk,  who  had  since  died. 

*  7}idUy^  Scrjt.,  objected,  that  it  was  for  the  Jury  to  say  what  was  the  racQ* 
meaning  of  the  entry  frr^m  the  books  themselves.  *- 

Best,  C.  J.  I  think  that  the  question  may  be  put.  No  doubt  the  gentlemen 
of  the  Jury  will  well  understand  the  entry ;  but,  as  I  am  not  a  merchant, 
I  think  I  am  entitled  to  the  explanation  of  the  witness,  and  I  think  that  he  is 
competent  to  give  it.  Looking  at  the  entry  itself,  ir  does  not  appear  to  be  intel« 
ligibie ;  and  I  consider  that  where  there  is  an  ambiguity  on  the  face  of  an 
account  produced,  a  person,  who  was  a  clerk  in  the  office  in  which  the  account 
was  kept,  and  who  is  conversant  with  the  mode  in  which  the  business  was  con* 
ducted,  may  be  permitted  to  explain  the  meaning  of  a  particular  item. 

It  appeared  that  an  arbitration  had  been  entered  into  respecting  the  bankrupt's 
account,  and  two  letters  were  put  in,  signed  by  the  defendant  Reeve,  and  ad* 
dressed  to  the  bankrupt,  in  which  he  mentioned  a  person  named  Hancxx;k,  and 
in  one  of  them  said :  '^  He  is  in  possession  of  my  sentiments,  and  will  attend  f* 
and  in  the  other,  "  I  have  now  to  inform  you  that  I  have  written  to  my  friend 
Mr.  Hancock  on  the  same  subject,  and  I  refer  you  to  him  thereon." 

A  witness  was  asked  whether,  on  the  investigation  of  the  account  before  the 
arbitrator  (which  account  was  the  subject  referred  to  in  the  letters),  Hancock 
had  said :  '<  I  must  confess  I  cannot  shake  this." 

Taddyy  Serjt.,  for  the  defendant,  objected.  They  must  call  Hancock,  to  show 
under  what  circumstances  he  said  it. 

Best,  C.  J.  I  think  this  gentleman  has  made  Mr.  Hancock  his  agent  for  the 
purpose  of  explaining. 

Spankie^  Serjt.     The  words  are,  **  He  is  in  possession  ^ofmy  senti-  rseoj 
m^n^,"  and  that  does  not  give  him  any  authority  to  speculate  and  deliver  ^ 
an  opinion  of  his  own. 

Best,  C.  J.  I  think  that  is  too  narrow  a  construction ;  I  cnnsider  that  anv 
thing  he  says  about  the  account  is  admissible  in  evidence.  The  defendant  1^ 
these  two  letters  says  in  effect :  <*  Go  to  Hancock  and  he  will  tell  you."  It  if 
for  you  af>erwards  to  call  Hancock  to  explain. 

Willie  and  Arlams^  Serjts.,  and  Ftrring^  for  the  plaintiffs. 

Toddy  and  Spankie^  Serjts.,  and  R^  V,  Richards^  for  the  defendants. 

[Attornieft^— JFWeman  ^  Co,  for  the  plnintiflTs,  and  OHverson  ^  !>•  and  Ske^ 

pard  ^  Co,  for  the  respective  defendants.] 
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RICE  V.  HALLET.    July  17. 

Stmble^  that  a  regulation  in  the  aeaman'a  articles  of  a  merchant  ship,  that  "  every  seaman  com- 
mitted to  cuatody  for  the  preservation  of  good  order,  shall  Ibrteit  his  wages,  together  with 
every  thing  belonging  to  aim  on  board  the  ship,"  is  in  point  of  law  a  good  and  proper 
regulation. 

Dbtinub  for  a  chest  of  tools  and  some  wearing  apparel.  From  the  evidence 
(or  the  plaintiff,  it  appeared  that  he  was  a  carpenter  on  board  the  Greorgiuna,  an 
East  India  ship,  of  which  the  defendant  was  the  captain,  and  that  on  a  voyage  from 
Calcutta  to  England,  the  plaintiff  was  ordered  into  confinement  hy  the  defendant 
for  insubordinatiop,  and  the  tools  were  taken  out  of  his  chest,  and  distributed  to 
such  men  as  could  use  them.  When  the  ship  arrived  in  the  docks,  the  plaintiff 
demanded  his  tool  chest  and  some  wearing  apparel,  which  he  had  on  board,  but 
they  were  both  refused  him  by  the  defendant's  orders. 

Wilde^  Serjt.,  for  the  defendant,  opened,  that  he  should  prove  that  the  ship's 
articles  contained  a  stipulation,  that  every  seaman  committed  to  custody  for  the 
preservation  of  good  order  should  forfeit  his  wages,  together  with  every  thing 
«- A.^  belonging  to  him  on  board  the  ship ;  and  he  ^contended,  that,  under  this 
-I  stipulation,  as  the  plaintiff  had  been  confined  fur  misconduct,  the  defend* 
ant  was  justified  in  detaining  the  articles  in  question. 

Bbst,  C.  J.  Is  this  one  of  the  regulations  authorized  by  the  statute  2  Greo. 
2,  c.  36  ? 

Willie^  SerjU  No,  my  Lord,  it  is  not.  That  statute  only  provides  for  the 
forfeiture  of  wages,  and  not  the  forfeiture  of  the  things  on  board  ;  but  it  requires 
that  the  seamen  shall  obey  all  commands ;  and  the  commands  in  the  present 
case  have  this  penalty  of  forfeiture  attached  to  the  breach  of  them. 

The  subscribing  witness  to  the  execution  of  the  articles  was  called,  but  did 
not  appear. 

.  Bbst,  C.  J.  (in  summing  up),  said — ^As  these  articles  are  not  proved,  you 
must  find  your  verdict  for  the  plaintiff.  If  they  had  been  produced,  probably 
your  verdict  would  have  been  the  other  way.  I  think  the  regulation  alluded  to 
15  a  very  proper  regulation  in  articles  of  this  description ;  for  the  commerce 
of  the  country  cannot  be  properly  carried  on,  if  insubordination  on  board  a  ship 
is  not  prevented,  by  the  adoption  of  strong  measures. 

Verdict  for  the  plaintiff! 

Jbnes,  Serjt.,  and  PlaU^  for  the  plaintiff. 

Wilde^  Serjt.,  for  the  defendant. 

[Attomies — JP.  M.  Wegener^  and  Davis  ^  Co.] 
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V^ether,  in  an  action  agunst  a  broker  by  his  principal  for  charging  an  increased  price  in  ad- 
dition to  his  commission,  it  is  competent  to  the  broker  to  show  that  in  some  of  the  transac- 
tions he  acted  as  a  principal,  it  being  contrary  to  the  duty  and  oath  of  a  broker  so  to  act— • 
Qumre, 

To  prove  the  averment  of  actual  payment  by  the  principal  of  the  overcharges,  it  is  sufficient  to 
show  a  running  unsettled  account  between  the  parties,  by  which  it  appears,  that,  as  far  as 
the  particular  transactions  in  questbn  are  concerned,  the  principal  has  paid  more  than  the 
atnount  of  the  overcharges,  though,  on  the  whole  acconnt,  continuing  to  a  period  long  sub- 
sequent, the  balance  is  in  favour  of  the  broker  to  more  than  their  amount  also. 

Thk  first  count  of  the  declaration  stated,  that  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  retain  and  employ  him  as  a 

3N» 
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broker,  tc  purcnase  for  him  divers  large  quantities  of  wine  and  spirits  Cor  certain 
reasonable  commissiona  and  reward,  he  (the  defendant)  undertook  to  charge 
the  plaintiff  the  cost  price  of  all  such  wines  and  spirits  as  he  should  from  time 
lo  time  purchase  for  him,  and  that  the  plaintifT  did  employ  the  defendant ; 
but  although  the  defendant  did  pupchase  on  account  of  the  plaintiff  divers  biige 
quantities  of  wine  and  spirits,  to  wit,  ^c. ;  and  although  the  cost  price  of  llie 
said  wines  and  spirits  amounted  to  a  certain  large  sum  of  money,  to  wit,  &c; 
yet  the  defendant,  not  regarding,  &c. ;  but  oontriviog,  izc. ;  did  not  nor  would 
charge  the  cost  price,  but  on  the  coDtrary  charged  a  much  greater  price,  &e. ; 
which  greater  price,  it  alleged,  the  plaintiff  had  actually  paid.  The  seemid 
count  stated  the  defendant's  undertaking  to  be,  that  he  would  charge  the  plaintiff 
fi>r  such  wines  as  he  purchased  on  his  account,  €U  cheap  a  price  as  he  kimse^ 
ffwn  titne  to  time  sftouid  pay  for  them.    Money  counts.    Plea— General  iimie. 

On  the  part  of  the  plaintiff,  the  bond  given  by  the  defendant  for  the  due  per- 
formance of  his  office  was  proved.  It  contained  the  substance  of  the  regulatinM 
made  with  respect  to  brokers  by  the  Court  of  Aldermen,  in  pursuance  of  the 
statute  6  Ann.  c.  16.  IHiey  are,  among  others,  «*  That  no  broker  shall  make 
out  or  take  any  bili  of  parcels  in  bis  own  name,  or  receive  or  take  any  bill  of 
parcels  or  invoice  on  account  of  his  principal,  made  out  in  his  the  broker's 
name,  nor  shall  demand,  receive,  or  take  any  larger  sura  of  money  than  the 
amount  of  the  usual  brokage  or  commission."  *'That  every  broker  shall  aod 
do  enter  every  bargain  or  contract  he  shall  make  in  a  book,  to  be  kept  in  his  office 
or  counting  house,  and  to  be  entitled  *  *  The  Broker's  Book,'  on  the  day  of  r^^vj 
making  every  such  bargain  or  contract,  with  the  Christian  and  surname  "- 
at  full  length  of  both  the  buyer  aod  the  seller,  the  quantity  and  quality  of  the 
articles  sold  or  bought,  and  the  price  of  the  same,  and  the  terms  of  credit 
agreed  upon,  and  deliver  a  contract  note  to  both  buyer  and  seller,  or  either  of 
them,  upon  being  requested  so  to  do,  within  twenty-four  hours  aAer  such  request 
respectively,  containing  therein  a  true  copy  of  such  entry." 

It  appeared  also  that  the  defendant  took  the  oath  administered  to  brokers  on 
their  admission,  which  is,  that  they  will  truly  and  indifferently  execute  their 
office  without  fraud  or  favour  between  party  and  party,  according  to  the  beet 
of  their  skill  and  ability. 

The  complaint  against  the  defendant  was  for  having  charged  a  larger  price 
than  he  paid  for  the  articles,  in  addition  to  his  broker's  commjssioB.  Tlie  ilemi 
of  overcharge  were  in  the  year  1825,  and  the  month  of  January,  1826. 

There  was  a  running  account  between  the  plaintiff  and  defendant,  exteadiog 
to  the  year  1827.  The  balance  at  the  end  of  the  year  1835  was  against  the 
plaintiff,  to  the  amount  of  785/.;  but  in  the  course  of  the  year  1826  he  paid  in 
sums  amounting  to  2000/.,  but  the  balance  on  the  whole  account  appeared,  aAer 
those  payments,  to  be  still  against  him. 

Tbddy^  Serjt.,  for  the  defendant,  contended,  that  the  plaintiff  roust  be  non* 
suited.  He  avers  in  his  declaration,  that  he  employed  the  defendant  to  buy  for 
commission,  and  that  the  defendant  promised  to  supply  him  at  the  cost  price, 
but  charged  a  greater  price  than  the  cost  price,  and  that  he  had  paid  the  de- 
fendant the  overcharges.     Now  there  is  no  evidence  of  any  such  payment 

Wiidey  Serjt.,  for  the  plaintiff,  put  in  a  book  containing  a  running  account ; 
and  from  the  entries  it  appeared,  that,  at  *the  close  of  the  year  1825,  rt^oo 
there  was  a  balance  against  the  plaintiff  of  785/.,  but  in  the  course  of  ^ 
the  yenr  1826  payments  were  made  by  the  plaintiff  to  the  amount  of  2000/.  (a 
sum  considerably  exceeding  the  amount  of  the  overcharges) ;  but,  in  December. 
1826,  the  balance  was  stilt  against  the  plaintiff  to  the  extent  of  800/. 

Taddf/^  Serjt.,  and  C.  CresnceU,  for  the  defendont,  contended,  that  this  did 
not  support  the  allegation,  inasviucji  se  the  defendant  not  having  claimed  of  the 
plaintiff  the  halonce  which  was  due  upon  the  whole  oecount,  the  plaintiff  could 
mf  be  said  (6  have  overpaid  on' the  pveviouui  iteaas.   He  might  deduct  Cbe  aDouflf 
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from  the  balance  if  the  defeodaot  claimed  it  of  him,  and  he  therefore  could  not 
be  said  to  have  paid  it. 

WMe^  Serjt.  The  question  is,  Whether  the  balance  of  785/.,  owing  by  the 
plaintiff  in  December,  1825,  has  not  been  extinguished  for  every  legal  purpose. 
There  were  payments  in  1826  to  the  annount  of  2U00/.,  and  the  rule  of  law  is, 
that  the  payments  extinguish  the  items  which  are  earliest  in  point  of  date. 
The  defendant  cannot  contend  that  the  old  balance  has  not  been  paid. 

Best,  C.  J.     I  shall  not  nonsuit  the  plaintifi*  upon  this  objection. 

Ihddy^  Serjt.,  then  further  objected,  that  the  allegation  was  not  proved,  tbat 
the  defendant  promised  to  charge  onJy  the  cost  price,  as  it  was  clear  that  hf 
was  to  charge  commissioo  in  addition.  Nor  was  the  second  count  proved, 
which  spoke  of  as  cheap  a  price  as  the  goods  could  be  obtained  for.  Tb? 
averment  ought  to  have  been,  that  he  was  to  charge  the  cheapest  price  over 
and  above  the  commission. 

Best,  C.  J.,  still  declined  to  aonauit,  and — 
*5301       *  T[iddff^  Seijt^  then  addressed  the  Jury,  and  called  a  witness  named 
-^  Binyon,  for  the  purpose  of  proving  that  the  dealings  between  the  plain* 
tiflT  and  defendant  were  sales  between  principals,  and  not  purchases  on  com- 
mission. 

IVilde^  Serjt.,  objected  to  the  evidence.  The  deft'ndant  enters  into  an  obli- 
gation not  to  act  as  a  principal.  He  delivers  contracts  signed  as  a  broker,  and 
holds  himself  out  to  the  public  as  a  broker,  and  he  is  precluded  from  setting  up 
as  a  defence  that  he  was  not  acting  as  a  broker,  but  as  a  principal.  He  cannot 
be  heard  in  a  Court  of  justice  to  dispute  the  documrnts  which  he  has  executed, 
and  the  public  character  which  he  has  assumed.  They  arc  conclusive  against 
him.  The  bond  is  given  for  public  objects,  and  it  is  contrary  to  public  policy 
to  allow  him  to  give  the  evidence  proposed. 

BompaSy  Serjr.,  on  the  same  side.  The  question  is,  whether  a  man,  in  defend- 
ing  an  action,  shall  be  allowed  to  show  that  he  has  been  guilty  of  perjury ;  and 
that,  taking  the  oath  into  consideration,  will  be  the  case  if  this  evidence  is 
allowed  to  be  given. 

IVcUt,  It  is  clear  that  a  broker  who  acts  as  a  principal  acts  illegally,  and  he 
cannot  be  permitted  to  take  advantage  of  his  own  wron^. 

TatUiy^  Serjt.,  in  reply.  This  is  not  a  question  with  any  person  having  a 
right  to  sue  upon  the  instruments  alluded  to;  but  the  question  here  is,  whether 
the  plaintiff  has  not  so  misconciucted  himself  that  he  cannot  take  advantage  of 
the  misconduct  of  the  defendant. 

Best,  C.  J.  If  this  had  been  an  action  by  your  client  for  goods  sold,  I  should 
have  nonsuited  him  long  ago.  But  there  is  the  difficulty  of  the  plaintiff^s  being 
*fi461  ^  P^^'^y  ^^  ^^  iUega)  transactk>as.  I  tbitik  the  best  way,  a^  the  f  point 
*  J  is  new,  will  be  to  receive  the  evideaoe,  and  let  the  cause  go  to  its  end. 
Whichever  way  it  is  ultimately  decided,  this  cause  is  one  of  the  most  important 
that  have  been  tried  at  Guildhall.  I  hoipe  it  wiN  lead  to  some  arrangement,  that 
will  put  an  end  to  the  mode  by  which  the  merchants  and  traders  of  this  city 
are  plundered  by  persons  who  profess  to  act  ns  brokers,  and  in  whom  they  place 
their  confidence  as  such.  I  hope  that  the  Court  of  Aldermen,  who  possess  the 
power,  wilt  think  it  their  duty  to  enforce  their  regulations. 

Taddy^  Serjt.,  said,  that,  after  his  Lordship's  observations,  he  would  rather 
withdraw  the  proposed  evidence. 

Wilde^  Serjt.,  replied. 

Best,  C.  J.  (in  summing  up),  said — A  man  who  is  a  sworn  broker  cannot  be 
a  principal,  and  this  is  so  for  the  wisest  reasons.  I  was  much  surprised  to  iSpd 
the  defendant's  partner  come  forward  to  make  the  avowal,  that  the  defendaiH^ 
who  had  sworn  not  to  act  as  a  principal,  had  been  acting  as  such  for  a  periad 
of  two  or  thjpp^  years.  I  am  satisfied  that  no  body  of  men  will  rejoice,  mort  lA 
aedng  the  regulations  en&raed  than  the  brokers  themselves.  \t  I  employ  m 
broker  I  pay  bim  (n  hif  fTrnftinritA  and  I  snppose  that  I  have  the  benefit  of  llMl 
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judgment.  I  suppose  that  he  is  acting  honestly,  but  what  security  have  I  if  a 
man  is  to  shif\  his  character  at  pleasure  from  that  of  principal  to  broker,  and 
from  that  of  broker  to  principal  ?  With  respect  to  the  objection,  as  to  the  alle- 
gation of  payment,  it  appears  that,  at  the  end  of  the  year  1825,  700/.  was  due 
by  the  plaintiff*,  but  he  afterwards,  in  the  course  of  dealing,  paid  to  the  amount 
of  2000/.  I  am  bf  opinion  that  this  may  be  applied  in  liquidation  of  the  par« 
ticular  items  relied  on  by  the  plaintiff.  If  the  defendant  thinks  that  this  will 
work  any  injustice,  he  may  apply  to  the  Court  of  Chancery,  or  to  i be  Court  of 
Common  Pleas,  to  stay  ^execution  until  it  is  ascertained  what  the  real  r,^. 
balance  is.  For,  if  no  proceedings  could  be  had  till  the  final  settlement  '- 
of  the  account,  the  plaintiff*  would  be  in  a  dreadful  situation,  and  the  defendant 
would  escape  punishment. 

Verdict  for  the  plaintiff*— 119/. 

The  defendant  had  leave  to  move  the  Court  on  the  objection  as  to  the  effect 
of  the  running  account  with  regard  to  the  allegation  of  payment. 

Wilde  and  Bomptu,  Serjts.,  and  Platt^  for  the  plaintiff. 

lUddtf^  Serjt.,  and  C.  Cresswell^  for  the  defendant. 

[Attomies — Dicas^  and  Mitchell.] 


In  the  ensuing  Michaelmas  Term,  Taddy^  Serjt.,  moved,  pursuant  to  the 
leave  given. 

Best,  C.  J.  A  broker  engages  that  he  will  buy  as  cheap  as  he  can,  and 
charge  no  more  than  his  commission.  If  he  fails  in  either  of  these,  a  cause  of 
action  arises  immediately.  That  was  the  way  in  which  it  was  put  to  the  Jury, 
and  they  have  found  a  verdict,  which  I  think  there  is  no  pretence  for  disturbing, 
cither  at  law  or  in  equity. 

Park,  J.  My  brother  Tbeldy^s  motion  proceeds  on  the  ground,  that  this  is 
a  fair  account  between  the  parties ;  whereas,  in  point  of  fact,  it  is  no  such  thing. 

Rule  refused. 


•FIRST  SITTING  AT  WESTMINSTER,  IN  MICHAELMAS  r»«.« 

TERM,  1828.  I  ^* 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


WRIGHT  V.  MELVILLE.    Nov.  7. 

Where  a  carriage  is  hired  for  a  eertain  time,  and  sent  back  before  the  expiration  of  it,  if  the 
party  of  whom  it  was  hired  sell  it  within  the  time  he  cannot  recover  hie  charge  lor  the  hire. 

Assumpsit. — The  plaintifT  was  a  coachmaker;  and  it  appeared  that  the 
defendant  went  to  the  plaintiff's  premises  to  hire  a  low  phaeton  for  five  weeks ; 
he  selected  one,  and  said  he  would  give  live  guineas  a  week.  It  was  sent  to 
him,  and  after  keeping  it  two  or  three  days  he  sent  it  back.  He  aHerwards 
called  and  said  it  was  too  heavy  for  his  pony,  and  he  would  take  another,  but 
ho  did  not  take  any  other,  and  refused  to  .pay  for  the  five  weeks'  hire. 
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It  was  Slighted,  on  the  part  of  the  dofendnnt,  that  the  plaintiff  had  sold  th'^ 
phaeton  within  the  five  weeks,  but  this  was  denied  by  the  plaintiff's  witnesses. 

Best,  C.  J.,  told  the  Jury,  that  if  the  carriage  had  been  sold  within  the  five 
weeks  that  would  have  been  a  rescinding  of  the  contract,  and  the  plaintiff  would 
not  have  been  entitled  to  the  sum  claimed ;  but  as  that  did  not  appear  to  be  the 
case,  he  was  entitled  to  a  verdict  for  the  five  guineas  a  week. 

Verdict  accordingly. 

Andrews^  Seijt.,  and ,  for  the  plaintiflT. 

V.  Lawes^  Serjt.,  for  the  defendant. 

[Attornies — Young  Jjf  Co.^  and  R.  Thomas,'] 


m^Afn     *SECOND  SITTING  IN  LONDON,  IN  MICHAELMAS 
^*^J  TERM,  1828. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


TAYLOR  V.  LAWSON.    Nov.  14. 

Semtle,  that  it  would  be  a  good  practice,  in  the  administration  of  justice,  to  keep  all  the  wil« 
nessea  out  of  Court  at  Nisi  Priua,  except  the  person  under  examination. 

LiBSL.     Pleas — Not  guilty,  and  three  justifications. 

On  the  first  witness  being  called  for  the  defendant — 

Andrews^  Serjt.,  for  the  plaintiff*,  made  application  to  his  Lordship  to  give 
directions  for  the  rest  of  the  witnesses  to  go  out  of  Court. 

Bbst,  C.  J.  I  confess  that  for  one  I  wish  the  same  rule  prevailed  here  as 
prevails  in  the  Houses  of  Lords  and  Commons,  where  no  witnesses  are  allowed 
to  be  present  except  the  person  who  is  under  examination.  I  will  grant  tha 
application. 

Verdict  for  the  defendant,  on  one  of  the  special  pleas. — Jury 
discharged  from  giving  a  verdict  on  the  others. 

Andrews^  Serjt.,  and  Busbi/,  for  the  plaintiff*. 

JVilde^  Serjt.,  and  FlaU,  for  the  defendant. 


•RAAi  •ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER 
^**-l  MICHAELMAS  TERM,  1828. 


WIGGINS  and  another  v.  BODDINGTON,  Esq.    Dec.  6. 

A  Dock  Conpany  having  a  awing  bridge  on  a  public  highway  are  bound,  in  the  passing  of 
veaaels,  to  nse  all  reasonable  meana  (wth  as  to  the  nmnber  of  nfen  employed  ana  the  niim« 
ber  of  ships  passed  at  a  time)  to  prevent  unnecessary  delay ;  and  if  they  do  not  do  aU  whick 
can  be  espected  of  reasonable  men,  and  any  one  is  obstructed  in  ooDsequenos,  such  ofastrao* 
tion  will  make  them  liable  in  damages  ibr  the  injury  sustained. 
VouXIV.— 89 
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TuKjirst  count  of  the  declaration  stntea  in  mibstance,  that  tlie  plaintiflSs  by 
tlieir  scrvuiits,  were  driving  carts,  laden  with  «and,  along  a  certain  public  high* 
way  ceiled  Wupping  High  Street,  leading  to  St.  Catherine's  Docks,  and  thai  the 
London  Dock  Company,  on  the  Ist  of  November,  1827,  and  on  other  days 
between  that  time  and  the  31st  of  March,  1628,  obstructed  and  straitened  the 
street,  by  keeping  open  a  certain  swing  bridge  during  unreasonable  spaces  of  time. 

There  was  another  count  for  general  obstruction  of  the  way,  and  it  was 
alleged  that  the  plaintiffs  (to  enable  them  to  perform  a  contract  into  which  they 
had  entered)  had  been  obliged,  on  account  of  the  obstruVrtion,  to  take  another 
wharf,  and  provide  more  carts  than  they  would  otherwise  have  required.  Plea-— 
Not  Guilty. 

The  plaintiffs  were  wharfingers  and  carmen,  who  had  contracted  to  carry 
bricks  and  sand  from  their  wharf  to  St.  Catherine's  Docks,  and  in  their  way 
there  hud  to  pass  over  a  swing  bridge  at  the  London  Docks,  called  the  Naviga- 
tion Bridge;  and  the  complaint  in  the  cause  was,  that  their  carts,  which  were 
in  number  ten,  and  went  backwards  and  forwards  twelve  times  a  day,  were  so 
delayed  in  their  passage  by  the  keeping  open,  for  unreasonable  spaces  of  time, 
of  the  swing  bridge,  for  the  letting  in  and  out  of  ships,  that  they  were  obliged, 
afler  a  time,  to  provide  two  additional  carts,  and  also  to  obtain  another  wharf  in 
a  different  situation. 

For  the  plaintiffs,  several  of  their  carmen  were  called,  who  spoke  to  being 
detained  sometimes  a  quarter  of  an  *hour,  sometimes  twenty  minutes,  r«f^e 
and  on  one  occasion  half  an  hour,  and  they  stated  that  they  had  seen  ^ 
two  ships  go  in  and  one  come  out  without  the  bridge  being  cIosc*d.  They  also 
said  that  there  was  another  bridge,  called  the  Hermitage  Bridge,  on  the  same 
line,  but  that  it  was  not  used  for  the  passage  of  ships.  One  witness  mentioned 
an  instance  in  which,  aAer  the  bridge  had  been  open  for  twenty»five  minutes, 
only  light  carls  were  allowed  to  go  over,  and  as  he  was  proceeding  with  a 
loaded  cart  to  make  the  attempt,  the  bridge  was  forced  against  the  horse  and 
hurt  it.  This  witness  also  said,  that  the  dock-men  used  to  go  with  the  ships 
down  to  the  river  before  they  attended  to  the  shutting  of  the  bridge,  in  conse- 
quence of  which  the  carmen  were  often  obliged  to  shut  it  themselves.  On  their 
cross-examination,  these  witnesses  were  not  able  to  give  dates,  or  to  speak  either 
to  the  state  of  the  weather  or  the  tide  at  the  periods  to  which  they  alluded. 

The  dock-master  of  St.  Catherine's  Dock  stated,  that  the  London  Dock  Com- 
pany had  generally  but  one  set  of  men  to  attend  to  the  vessels  passing  and  the 
bridge,  though,  on  nn  emergency,  they  employed  an  additional  number.  He 
however  said,  that,  during  the  time  he  had  observed,  there  was  no  unnecessary 
delay,  and  that  much  depended  on  the  state  of  the  weather.  He  considered  five 
minutes  as  the  average  time  in  good  weather  for  passing  a  vessel. 

The  bridge-master  of  the  West  India  Docks  stated,  that  they,  at  their  dock, 
employed  two  sets  of  men,  fourteen  to  attend  to  the  vessels  and  eight  to  attend 
to  the  bridge,  and  thot  twenty  minutes  was  the  longest  time  ever  occupied  in 
passing  a  vessel.  He  admitted  ftiftt  they  had  ships  of  greater  burthen  than  the 
London  Docks,  but  said  that  they  employed  all  their  men,  whatever  the  sixe  of 
the  vessel;  and  added,  that  it  was  not  their  practice  to  pass  more  than  one  ves- 
sel without  closing  the  bridge.  No  complakit  was  made  to  tbo  London  Dock 
Company,  of  which  the  defendant  mnm  tlie  treasurer,  till  the  month  of  Feb- 
ruary, 1828. 

^Baganquety  Seijt.,  for  the  defendant.  The  company  was  established  r#Ejfl 
for  the  express  purpose  of  improving  the  navigation  of  the  port  of  London,  '• 
and,  among  other  things  taken  into  consideration,  was  the  state  of  the  ways, 
and,  among  other  ways,  this  of  Wapping  High  Street.  The  legislature  thought, 
notwithstanding  the  inconvenience  to  the  proprietors  of  wharfs,  that  there  wouM 
he  an  obstraction.  The  bridge  is  stated  on  the  record  to  have  beeo  creeled  ia 
ptrauanee  «f  the  acts  of  Parliament.  There  is  no  doubt  that  this  company  sre 
•wiiit^  to  dmdiarge  their  duty  with  a  due  regard  to  the  traffic  cif  the  paUic, 
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but  their  primary  object  k,  to  aee  that  ships  are  not  delayed.  They  are  not 
to  turn  back  any  ves^eU  preseDling  themselves  to  go  in  or  out.  There  are  only 
oertaio  times  at  which  vessels  can  be  locked,  and  every  advantage  is  to  be  taken 
of  those  times,  to  let  in  as  many  ships  as  possible.  Much  also  depends  upon  the 
state  of  the  tide.  If  a  vessel  is  delayed,  and  bilged  in  consequence,  an  action 
will  lie  against  the  Dock  Company,  and  the  same  if  it  (alls  back  and  injures 
aoother.  The  delay  of  a  cart  for  half  an  hour  cannot  be  oompaied  with  the 
demurrage  of  a  ship  for  a  tide.  The  docks  have  been  open  ever  since  1806* 
These  piaintifis  were  oftly  there  for  a  temporary  purpose,  and  the  business  of 
the  company  has  been  conducted  in  the  usual  way ;  and  the  complaint  is,  that 
they  have  not  altered  their  mode,  and  increased  their  number  of  men,  on  aocount 
of  this  temporary  purpose.  There  is  no  proof  of  any  obstruction  in  March, 
sboQt  which  time  the  notice  was  given.  The  plaintifis  ought  to  have  been  pre* 
pared  with  evidence  to  show  what  the  state  of  the  weather  was,  (or  their  own 
witness  has  proved  that  all  depends  upon  it.  They  have  not  specified  the 
times,  so  as  to  enable  us  to  meet  their  evidence.  It  appears*  that  on  the  occa- 
sion most  particularly  relied  on,  the  light  carts  were  allowed  to  go  over,  as  they 
could  pass  quickly,  and  the  heavy  ones  were  only  prevented,  because  they 
would  have  occasioned  delay,  which,  as  a  ship  was  coming,  would  have  been 
very  serious. 
*5471       *^^  ^^  ^^  ^^  ^  delendant,  the  dock-master  of  the  London  Dochs 

-I  was  called  (having  been  released  aAer  objection  on  the  part  of  the 
plaintiflT),  and  stated,  that  their  number  of  men  was  ten,  and  that  they  only 
passed  more  than  one  vessel  at  a  time,  when,  from  the  state  of  the  tide,  they 
would  not  otherwise  be  able  to  get  them  out  in  time.  In  answer  to  questions 
from  his  Lordship,  the  witness  said,  that  they  had  no  men  whose  particular 
duty  it  was  to  attend  to  the  swinging  of  the  bridge,  and  admitted,  that  if  they 
bad  the  public  might  get  over  more  quickly.  The  surveyor  of  the  pavements 
at  Wapping  was  also  called,  and  said,  that  in  his  opinion  the  bridge  was 
managed  with  due  diligence,  and  that  it  might  make  about  three  minutes  dtfier- 
cnce  if  there  were  an  additional  number  of  men.  A  tradesman,  who  lived  near 
the  bridge,  said,  that  he  thought  it  was  not  kept  open  unnecessarily.  He  had 
complained  of  the  stoppage  as  an  inconvenienoe,  but  he  did  not  consider  it  k> 
have  arisen  from  any  want  of  diligence. 

Russeiij  Serjt.,  in  reply.  It  is  said,  on  the  part  of  the  defendant,  that  it  is  « 
question  between  the  ships  and  the  carts,  as  to  which  are  to  be  duly  attended  to; 
but  I  contend,  that  the  Dock  Company  may  act  rightly  as  to  both.  There  was 
an  express  clause  in  the  89  &  40  Geo.  3,  c.  47,  which  required  that  they  should 
make  two  bridges.  [Bosanguet,  Serjt.  That  clause  has  been  «nce  repealed.] 
The  company  contrived  to  get  it  repealed  aAerwards,  and  they  must  hAve4oDe 
that  by  persuading  the  legislature  that  they  would  so  use  the  one  bridge  aa  not 
to  inconvenience  the  public.  But  there  is  the  Hermitage  entrance  which  they 
might  have  used.land  which  would  have  benefited  the  public.  I  contend,  that 
the  ships  are  not  to  be  the  primary  object  of  the  company's  attention.  The  land 
traffic  has  much  increased  lately.  My  proposition  is,  that  there  has  been  imi- 
neeessartf  delay,  and  that  part  of  my  case  has  not  been  answered ;  .because 
there  are  not  in  the  winter  any  men  to  attend  peculiarly  to  the  bridge.  It  i* 
*54fll  *^^  ^^^  ^^  ^^"^  '^  short  during  which  vessels  can  come  in  and  .out ; 

•■  but  that  is  a  reason  why  a  double  set  of  men  should  be  kept,  and  the 
most  thus  made  of  the  time.  The  liability  of  the  company  to  an  action  for 
demurrage  is  another  reason.  *It  seems,  that  since  March  (when  our  notice  was 
given)  they  had  not  passed  three  ships  at  a  time  as  they  did  be(bre,  and  this 
shows  that  they  have  found  that  other  docks  manage  better,  and  have  discovered 
that  which  is  the  legal  course  for  them.  At  the  West  India  Docks  they  never 
pass  two  ships  without  shutting  the  bridge,  if  carts  are  waiting.  They  attend 
to  the  intdrests  of  both  parties,  and  why  should  not  the  London  Dock  Company 
do  the  same  1    The  dock-master,  in  his  evidence,  admitted  that  there  are  mi|ny 
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inetances  'n  which  men  go  so  far  as  the  river  before  they  close  the  bridge.  Is  this 
the  way  iii  which  the  public  are  to  be  treated,  with  many  carriages  wailing t  He 
admits,  that  if  they  had  nK>re  mdn,  people  might  pass  sooner.  This  is  the  whole 
of  the  case  : — ^this  is  what  I  rely  on.  They  ought  to  have  another  set  of  roea 
for  the  bridge  ;  and  in  not  having  them  there  has  been  culpable  negligence ;  and 
for  this  the  plaintiffs  are  entitled  to  recover. 

Hbst,  C.  J,  (to  the  Jury.)    In  order  to  support  this  action  the  plaintiffii  roust 
show  that  the  bridge  was  kept  open  longer  than  was  necessary  fur  the  purpose 
for  which  it  was  made.     If  they  have  done  that,  they  are  entitled  to  a  verdict. 
I  should  have  liked  the  plaintiffs'  case  better,  if  complaint  bad  been  made  eariier 
to  the  Dock  Company.     I  should  have  liked  it  better  also  if  the  plaintifis  bad 
fixed,  by  evidence,  on  some  specific  day,  that  the  state  of  the  weather  might 
have  been  considered.     The  vagueness  of^  the  plaintiffs'  evidence  has  prevented 
the  defendant  fVom  meeting  the  case  as  he  otherwise  might.     The  plaintiffs 
have  proved  that  their  business  has  been  very  much  injured.     The  defendant^ 
witnesses  also  admit  that  they  have  been  interrupted,  but  they  add,  that  they  do 
not  consider  ^'the  delay  as  unnecessary.     The  fact  of  delay  is  clear  r«Rjg 
beyond  all  dispute ;  but  the  plaintiffs  must  make  out  that  the  delay  was  '- 
unnecessary.     I  agree  with  the  observation  of  the  defendant's  counsel,  that  the 
Dock  Company  is  extremely  beneficial  to  the  public;  if  not,  the  legislatura 
would  not  have  suffered  the  interruption  of  the  public  highway.   I  cannot  better 
put  you  in  possession  of  the  principle  on  which  you  are  to  act,  than  by  referring 
you  to  the  acts  of  Parliament,  which  originally  provided  that  there  should  be  two 
bridges,  so  that  when  one  was  shut  the  other  might  be  open.     It  appears  that 
afterwards  this  was  considered  not  to  be  an  advantage  to  the  public,  and  there- 
fore the  provision  was  repealed ;  but  under  what  circumstances  does  not  appear. 
What  arguments  were  addressed  to  the  legislature  to  induce  them  to  repeal  it, 
we  do  not  know ;  they  might  have  been  that  both  could  not  be  used  well,  and 
that  the  one  should  be  so  managed  as  not  to  inconvenience  the  public.    The 
question  is,  whether  the  defendants  have  done  all  that  they  ought  to  do.   It  seems 
that  as  long  as  the  dock-master  of  St.  Catherine's  had  an  opportunity  of  observ- 
log,  there  was  no  unnecessary  delay.     If  five  minutes  is  the  time  for  carryings 
ship  through,  then  it  is  the  duty  of  the  London  Dock  Company  to  provide  a 
sufficient  number  of  men  to  do  it  in  that  time.     The  witness  from  the  Wfst 
India  Docks  says  that  the  delay  of  twenty  minutes  occurs  about  once  a  week. 
It  is  said  that  the  West  India  Dock  ships  are  generally  larger  than  those  of  the 
London ;  but  it  seems  that  they  have  there  twenty-two  men  in  attendance,  both 
for  large  and  small.     If  that  is  necessary  for  the  West  India  Dock  Coropanv, 
then  it  is  for  you  to  say  whether  it  is  not  necessary  for  the  London  Dock  Com- 
pany, alsp.     One  of  the  witnesses  says,  that  an  increase  in  the  number  of  men 
would  make  about  three  minutes  difference.     This  appears  to  be  a  very  small 
space  of  time,  but  it  is  for  you  to  say  whether,  if  occurring  to  several  ships,  it 
might  not  be  a  convenience  to  tlie  public.  The  dock-master  hfmself  says,  that  if 
he  had  more  *men  there  would  be  a  saving  of  time.    It  is  for  you  to  r^RCQ 
decide  whether  the  delay  which  has  occurred  has  been  unnecessary.  '- 
Several  most  respectable  witnesses  have  said,  that  in  their  opinion  there  was  no 
unnecessary  delay,-  but  on  the  other  hand  it  has  been  proved  that  the  plaintifis 
have  sustained  much  inconvenience.     It  is  for  the  Company  to  avail  iherosRlves 
of  all  reasonable  means  to  enable  them  to  accomplish  their  duty  and  perform 
their  contract  with  the  public ;  and  if  they  have  pot  done  so,  and  delay  has  been 
thereby  occasioned  to  the  plaintiffs,  it  is  such  a  delay  as  will  sustain  the  present 
action.     If  the  Dock  Company  have  done  all  that  could  be  expected  of  reasona« 
hie  men,  availing  themselves  of  such  means  as  they  ought,  then  the  defendant 
will  be  entitled  to  your  verdict ;  but  if  they  have  not,  then  you  will  find  for  the 
plaintifis. 

Verdict  for  the  plaintifiii. — ^Dannages  Si. 
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RiascU^  Seijt.,  Erle^  and  Holraydy  for  the  plaintifTs. 
Bosattquei^  WUde^  and  Spankie^  Serjts.,  for  the  defendant. 

[Attornies — Woodward  ^  &,  and  Loudnam  ^  Co,'\ 

In  the  course  of  the  cause,  the  cases  of  Eex  v.  Dewimap,  16  East,  196  ;  and  Sex  ▼.  JSTerruoM, 
1  M.  ^  8.  435,  and  3  M.  ^  8.  526,  were  referred  to. 


♦--„     •ADJOURNED  SITTINGS  AT  GUILDHALL,  AFTER 
^^i  MICHAELMAS  TERM,  1828. 


MALLALIEU  v.  LAUGHER  and  another.     Dec.  15. 

StaMtt  that  the  attachin||  by  proeeaa  from  the  Sheriff's  Court  in  London,  of  property  in  the 
hands  of  the  garnishee,  is  not  such  a  conversion  as  will  enable  the  owner  to  maintain  trover. 

Tkovbr  for  two  trunks,  containing  wearing  apparel,  dec.  Plea— Not  guilty. 
The  plaintiflT,  who  lived  at  Manchester,  deposited  the  trunks  in  question  at  the 
warehouse  of  a  Mr.  Smith  in  Chenpside.  The  defendant  Laugher,  who  was  a 
merchant  in  London,  and  agent  to  Messrs.  Knight  and  Fossett,  of  Birmingham, 
instituted  proceedings  in  the  Sheriff's  Court ;  in  consequence  of  which,  on  the 
31^  rf  Marchy  1828,  the  other  defendant,  who  was  named  Page,  and  was  an 
officer  of  the  Sheriff's  Court,  accompanied  by  other  persons,  went  to  the  ware- 
house  of  Smith,  and  delivered  to  him  a  paper,  containing  a  notice  of  attachment^ 
at  the  suit  of  Laui^her;  and  having  done  this,  he  laid  his  hand  on  the  trunks, 
and  said,  *'  I  attach  these,  as  the  property  of  Knight  and  Fossett.*'  He  after- 
wnrds  put  his  seal  upon  them.  On  the  7th  of  April,  Mallalieu's  attorney  gave 
a  notice  to  the  defendant  Laugher,  requiring  him  forthwith  to  withdraw  the 
attachment,  and  pay  the  expenses  which. had  been  incurred,  and  threatening  on 
action  in  the  event  of  a  refusal.  On  the  15th  of  April,  the  attorney,  in  the 
presence  of  Page,  opened  the  trunks,  when  it  appeared  that  they  did  not  contain 
any  Birmingham  goods.  He  immediately  went  to  the  defendant  Laugher,  and 
told  him  what  had  been  done,  and  whose  the  goods  were.  He  said  he  was 
satisfied  with  the  information,  and  should  act  as  he  was  advised.  The  attach- 
ment  was  withdrawn  on  the  28th  of  April. 

WildCj  Serjt.,  for  the  defendant.  The  plointifT  must  be  called.  The  attach- 
ment does  not  take  the  g(X)ds  out  of  the  hands  of  the  garnishee ;  it  docs  not 
*'i'i21  ^^^^^  ^^^  possession :  and  ^therefore  it  is  no  conversion.  The  garnishee 
•*  is  under  no  obligation  to  hold  any  goods  but  those  of  the  debtor.  He 
may  plead  that  he  has  no  goods  of  the  debtor's  in  his  hands.  What  the  officer 
said,  was  only  a  declaration,  that  the  particular  aVticles  are  the  goods  of  the 
debtor.  It  is  no  more  than  a  notice.  This  is  not  an  action  on  the  case,  for 
preventing  the  taking  by  the  plaintiff;  the  garnishee  might  deliver  at  his  dis- 
cretion. There  can  be  no  conversion  without  the  party  has  possession  or  control 
The  plaintiff  did  not  demand  the  goods  of  Smith,  and  there  is  no  evidence  that 
he  wanted  them. 

Bbst,  C.  J.  I  have  great  difficulty  in  saying  that  trover  is  maintainable 
here. 

Tiiddf/y  Serjt.,  for  the  plaintiff.  It  is  quite  sufficient  cause  of  action  in  trover, 
that  there  has  been  a  seizure  in  consequence  of  process  from  a  Court  of  local 
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jurisdiction,  as  the  owner  could  not  take  the  goods  wit  hoot  subjecting  himadf 
to  the  powers  of  that  Court.  In  the  case  of  M^Comhie  ▼.  Daviin{a)  there  is 
a  dictum  of  Lord  Ellenboraygh^  where  lie  refers  to  a  case  of  BaUhcin  t. 
Oule  (6),  in  which  it  was  held,  that  the  taking  an  assignment  of  property  is  a 
conversion,  although  the  assignment  was  not  valid  to  pass  the  property.  It  \» 
the  meddling  or  interfering  with  the  property  which  constitutes  the  conversioo 
This  is  not  an  attachment  generally  of  any  property  of  Knight  and  Fossctfi 
which  Smith  might  have,  but  of  the  specific  articles.  Any  iDtermeddlJDg  b 
sufRcient.  Lord  EUenborough  says,  **  certainly  a  man  is  guilty  of  a  convernoo, 
who  takes  my  property  by  assignmeni  from  another,  who  has  do  authority  to 
dispose  of  it^  lor  what  is  that  but  assisting  that  other  in  carrying  his  wroogful 
act  into  effect  ?"  The  act  of  seizure  in  its  natural  effect  produces  a  detentioo, 
which  is  an  inconvenience  to  the  owner. 

*Bbst,  C.  i.  I  am  no  great  friend  to  the  action  of  trorer,  nor  to  any  ^^^ 
action  which  keeps  parties  so  much  in  the  dark  as  those  forms  which  '- 
are  founded  upon  fiction.  I  cannot  find  any  instance  similar  to  the  present, 
and  I  am  unwilling  to  extend  the  operation  of  such  actions.  I  think  my  Lord 
EUenborough  went  to  the  extreme  verge  of  the  law  in  the  case  reported  in  6 
East.  As  far  as  that,  I  should  go  myself^  stui  agree  wiih  the  deeisioo  of  mj 
Lord  HoU,  In  the  case  decided  by  my  Lord  EUenborough^  the  state  of  tbe 
properly  was  changed,  because  there  was  a  transfer  in  the  dock  books,  which, 
it  'm  well  kiKywn,  is  as  much  a  transfer  for  the  purposes  of  trade,  as  so  acfwl 
removal  from  one  warehouse  to  another.  There  was  in  that  case  the  exercise 
of  dominion  over  the  goods.  But,  in  the  present  case,  the  man  does  not  renwre 
the  goods,  he  leaves  them  stifl  where  they  were,  in  the  pnssessioa  of  Smith  ; 
tnd  I  do  not  think  that  is  enough  to  support  an  action  of  trover.  I  think  it 
better,  in  all  these  cases,  that  we  should  not  allow  this  nonsensical  fbrm  of 
losing  and  finding  to  be  extended  any  fbrther  than  it  has  at  prewot  ^Mie. 
Where  the  law  has  been  settled  we  ought  not  to  unsettle  it ;  bat,  where  it  hai 
fiot,  we  should  take  care  that  this  absurd  jargon  is  not  carried  any  further,  par- 
ticularly when  there  are  forms  of  action  which  give  the  party  the  advantage 
of  knowing  the  nature  of  the  case  against  him.  I  think  it  right  that  the  plaio 
fHT  should  be  called ;  hut  I  will  give  my  brother  2\xddy^  leave  to  mote  th» 
ClHirt  to  enter  a  verdict  for  nominal  damages. 

Nonsuit 

^h//f/f/,  Spijt.,  and  S/^fr,  for  the  plaintiff*. 

Wilde  and  Andretcs^  Serjts.,  for  the  defendants. 

[Attornies — Robinson^  and  i%itf.] 


A  HcrLii  nin  was  obtained  in  Hilary  Term,  1829,  whkh  *stood  over  r^^i^ 
till  Easter  Term ;  and  an  arrangement  was  then  made  between  the  ^ 
parties :  in  oonaequenoe  of  whieb,  no  opinion  was  given  by  the  Court  apon  tbe 
point. 

i(^  «  East,  538.  m$  Mod.  812.    OpiiuM  of  Lord  HtiL 
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CHAPLIN  V.  HA  WES  et  al.    I>ec.  15. 

Though  the  rule  of  the  road  is  not  to  be  adhered  to,  if,  by  departing  from  it,  an  injury  can  be 
avoided,  yet  in  cases  where  parties  meet  en  (Ae  nMen,  ana  an  ii\jury  results,  the  part]^  on 
the  wrong  side  should  be  held  answerable,  unless  it  appear  clearly  that  the  party  on  the  right 
had  ample  means  and  opportunity  to  prevent  it. 

Action  for  an  injury  done  to  a  horse  which  the  plaintifT's  servant  was  riding, 
hy  a  cart  which  the  servant  of  the  defendant  was  driving.  It  appeared  that  the 
cart  was  advancing  towards  a  turnpike  having  two  gates,  one  (or  carriages 
going  one  way,  and  one  for  carriages  going  the  opposite  way.  A  chariot  was 
stoppitig  at  the  proper  gate  through  which  the  cart  should  have  gone,  and  this 
induced  the  driver  to  turn  off  to  the  other  gate,  when  at  the  distance  of  about 
six  yards.  The  plaintilTs  servant  was  rttiing  through  that  gate  when  the  injury 
happened.  He  was  called  as  a  witness,  and,  on  his  cross-examination,  stated* 
that  h^  was  three  or  four  yards  from  the  gate,  when  he  saw  the  cart  coming 
towards  it,  and  could  hiive  pulled  up,  but  did  not,  becatise  he  thought  the  drivor 
would  wait  for  him,  as  it  was  not  the  gate  through  which  the  cart  had  a  right 
to  pass. 

JVileie^  Serjt.,  for  the  defendant.  If  the  plaintifTs  man  was  pertinaciously 
insisting  on  his  right  of  coming  through  the  gate,  when  he  might  have  avoided 
the  injury,  either  by  waiting  or  turning  aside,  the  plaintiff  cannot  recover.  Hia 
being  on  his  right  side  will  not  justify  him  in  persisting  so  as  to  produce  the 
injury,  when  it  might  have  been  prevented  hy  his  pursuing  a  diflferent  line  of 
conduct. 

Spankie,  Seijt.,  for  the  plaintiff.     It  is  desirable  to  adhere  to  the  law  of  tha 

road,  in  order  not  to  mislead  the  opposite  party ;  and,  unless  there  is  a  cleav 

*5551    ^^^  ^^  escape,  the  party  who  is  on  the  proper  side  should  not  attempt 

•I   ^any  departure  from  the  ordinary  course,  as  he  will  nuike  such  aa 

attempt  at  his  own  peril. 

Bbst«  C.  J.  If  the  plaintiff*8  servant  had  such  clear  space  that  he  might 
easily  have  got  away,  then  I  think  he  would  have  been  so  much  to  blame  as  to 
prevent  the  plnintiff^s  recovering.  But,  on  the  sudden,  a  man  may  not  ba 
sufficiently  self-possessed  to  know  in  what  way  to  decide ;  and  in  such  a  case  I 
think  the  wrong-doer  is  the  party  who  is  to  be  answerable  for  the  mischief^ 
though  it  might  have  been  prevented  by  the  other  party^s  acting  differently. 

Verdict  for  the  plaintiff— 31i.  10s. 

Spankie^  Serjt.,  and  SUer^  for  the  plaintiff. 

Wilde  and  AdaTns^  Seijts.,  for  the  defendants. 

[Attornies — Hunt^  and  King,'\ 
See  the  ease  of  Hanimf9jd9  v.  WiUoUt  atUt,  p.  981. 


KAY,  Bart.,  et  al.  v.  BROOKMAN  et  al.     Dec.  17. 

To  diapenae  with  the  neceaeity  of  calline  the  anbecribing  witneea  to  a  deed,  it  ia  sufficient  to 
ahow  that  he  expreamd  an  intention  of  leaving  the  country,  that  he  had  reaaon  for  doing  so 
to  avoid  a  criminal  charge,  and  that  hia  relations  have  not  aeen  him  aince  he  ezpreaaed  hia 
intention  of  goin^. 

It  ia  not  necesaary,  in  the  ahaence  of  the  anhacrihing  witneae,  to  prove  the  handwriting  of  the 
party  executing  the  deed,  it  ia  enough  to  prove  the  handwriting  of  the  witneaa. 

Assumpsit  for  money  paid  to  the  use  of  the  defendants,  as  share-holders  in  a 
mining  company.    To  show  that  the  defendants  were  members  of  the  company. 
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the  deed  by  which  if  was  constituted  was  put  in.  The  suhscribing  witness  to 
the  execution  of  it  by  one  of  the  defendants  was  not  produced,  but  his  brother 
was  called,  who  stated,  that  he  told  him  some  time  before,  that  he  was  going 
out  of  the  country,  and  that  he  had  not  seen  him  since,  and  believed  that  he  went 
away  to  avoid  a  charge  of  embezzlement  made  by  a  gas-company,  to  which  he 
had  beon  collector. 

.    *  7W//y,  Serjt.,  submitted,  that  this  was  not  sufficient  to  dispense  with  rteeo 
the  necessity  of  calling  the  subscribing  witness.     There  is  no  evidence  '' 
of  his  having  been  heard  of  from  abroiid.     It  is  usual  to  go  further. 

Best,  C.  J.  I  think  it  will  do.  There  is  sufficient  to  satisfy  roe  that  the 
witness  does  not  keep  away  to  avoid  giving  evidence  in  this  cause.  1  am  of 
opinion  that  enough  has  been  shown.  There  was  abundant  reason  (or  his 
leaving  the  country ;  and  it  seems  that  he  has  not  been  heard  of  since  be 
expressed  his  intention  of  going. 

The  handwriting  of  the  subscribing  witoeas  was  then  proved,  and  the  deed 
was  read. 

It  was  aAerwards  proposed  to  read  a  power  of  attorney,  the  execution  of 
which  was  attested  by  the  same  person,  proof  having  been  given  of  his  hand- 
writing. 

Spankie^  Serjt.,  for  one  of  the  defendants,  objected  that  the  handwriting  of 
the  party  executing  the  deed  should  be  proved. 

Bbst,  C.  J.,  intimated,  that  he  thought  it  was  not  neoeasary. 

Qimpbelly  for  another  defendant.  It  is  veauUa  guigstio.  Mr.  Justice  Bayky 
holds,  that  the  handwriting  of  the  party  executing  ought  to  be  proved;  and 
Lord  T^nterden  holds,  that  it  need  not.  But  Mr.  Justice  Bayley'*s  practice 
appears  to  me  to  have  the  better  reason  in  its  favour,  because,  if  the  subscribiog 
witness  is  not  pniduced,  it  will  stand  as  if  there  was  no  subscribing  witness,  and 
then  the  handwriting  of^tho  party  executing  should  be  proved. 

Best,  C.  J.  I  have  a  great  respect  for  the  opinion  of  my  brother  Bayfey^ 
but  I  think  I  am  bound  in  such  a  case  to  act  as  my  predecessors  have  done. 
It  has  b(.*cn  the  ^uniform  practice  only  to  prove  the  handwriting  of  the  r#ee7 
attesting  witness,  and  I  am  of  opinion  that  it  is  the  most  convenient  '- 
course.  I  consider  that  mode  as  most  desirable  which  tends  to  diminish  the 
number  of  witnesses  (a). 

Verdict  for  the  plaintiffs. 

Wilde f  and  E.  Latces^  Serjts.,  and  Kelly ,  for  the  plaintiffs. 

Tadtly^  Serjt.,  for  one  defrndant ; 

CampbeU,  and  Mereweiluer^  Serjt.,  and  Comyn^  for  another; 

Spankie^  Serjt.,  for  three  others ;  and 

BompaXy  Serjt.,  for  another. 

[K\iom\e»^Stevefu  ^  Co,^  for  the  plaintiffs ;  and  Kirkman^  Golding^  Saunders 
4"  09.»  Ilealingy  Knight^  for  the  respective  defendants.] 

(«)  It  miiy  perhaps  be  uked  how,  if  the  tuburrihing  witness  be  not  called,  is  the  idemiityoS 
the  pnrty  ezecutinff  to  be  proved,  unlera  by  calling  somebody  who  knows  his  bandwritinfff 
But  to  this  it  mtiy  be  replied,  that  it  is  not  to  be  presumed  that  the  subscribing  witness  would 
have  attested  the  execution  of  any  other  person  than  the  person  described  in  the  deed ;  and 
this  will  be  an  answer  to  the  argument  relied  on,  that,  in  the  absence  of  the  sabsciibiiig  witoMi, 
It  will  stand  as  it  would  if  there  were  none. 
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BARKER  V.  BARKER  and  another.     Jan.  20. 

A  landkMrd  has  no  right  to  enter  hie  tenant's  premitea  to  repair  them,  with  jut  some  stipulation 

to  that  effect. 

Trespass  for  entering  ib-i  plaintiff's  apartments  and  injuring  his  goods. 
Pleas — Not  guilty,  and  leave  and  license. 

One  of  the  defendants  was  the  plaintiff's  landlord,  and  the  other  a  trades- 
num  employed  by  him.  The  defence  was,  that  they  entered  to  repair.  There 
wad  no  stipulation  at  the  time  of  the  letting  for  such  entry, 

*5581  ^^^  ^'  J*)  ^^^^  ^^^  *^ury  1^(>^  ^  landlord  had  no  right  to  enter  to  repair 
-I  without  some  stipulation  to  that  eflect ;  and-as  there  was  no  such  stipulation 
in  the  present  case,  however  absurd  it  might  be  in  the  tenant  to  objf^ct,  unless  he 
had  assented  to  the  landlord's  coming  in  to  do  the  repairs,  he  would  be  entitled 
to  some  damages.  But  if  they  should  think  that  he  had  assented,  then  tht 
defendants'  plea  was  proved,  and  they  would  be  entitled  to  a  verdict. 

Verdiet  for  the  plaintiff. — Damages  20L 
Wilde  and  Bompas^  Seijts.,  and  Coleridge^  for  the  plaintiff. 
Crou  and  E.  Lawes^  Serjts.,  for  the  defendants. 

[Attornies — Cribbins^  and  Tumer^l 


PEDLEY  V.  WELLESLEY,  Esq.    Jan.  21. 

The  wife  of  the  defendant  in  a  suit  cannot  be  examined  as  a  witness  for  the  plaintifT  without 
the  defendant*s  consent,  although  it  appear  that  he  married  her  after  she  was  actually  sub- 
posnaed  to  give  her  evidence  in  the  cause. 

Assuif psiT  for  work  and  labour  and  divers  journies  and  attendances.  Plea-^ 
General  issue. 

The  defendant  had  appealed  to  the  House  of  Lords  against  a  decree  of  Lord 
Chancellor  Eldon,on  the  subject  of  the  custody  of  his  children,  and  the  plaintiff 
was  employed  to  go  abroad  for  the  purpose  of  obtaining  witnesses  to  be  examined 
in  the  matter.  To  establish  his  case  (among  other  witnesses),  the  plaintiff's 
counsel  called  Mrs.  Helen  Bligh ;  she  appeared ;  but  her  father,  being  asked', 
stated,  that  she  was  married  to  the  defendant  in  Novimber,  1827.  This^  it 
appeared,  was  aAer  she  had  been  subpoenaed  to  give  evidence  in  the  cause. 

Wildej  Serjt.,  for  the  defendant,  objected  to  her  being  examined. 
^..^^  Cross^  Serjt.,  for  the  plaintifll*,  submitted,  that  a  party  *to  a  suit  could 
^  not,  by  marrying  his  adversary's  witness,  deprive  him  of  the  benefit  of 
the  evidence  of  such  witness,  and  more  particularly  where  (as  in  the  preseut 
case)  the  action  had  been  commenced,  and  the  party  actually  subpoenaed,  before 
the  marriage  took  place. 

Brodrick^  on  the  same  side.  The  point  has  not  been  decided  in  the  case  of  a 
married  woman,  but  the  principle  has  been  established  in  the  case  of  an  under- 
writer; and  that  principle  is,  that  a  party  to  a  suit  cannot  by  any  act  of  hia 
deprive  his  adversary  of  the  testimony  of  his  witness,  whether  that  act  be  laud- 
able or  otherwise. 

Best,  C.  J.  I  cannot  see  any  analogy  between  the  cases  of  a  married  woman 
and  an  underwriter.  I  will  allow  the  witness  to  be  examined  if  the  drfendfiot 
consents,  but  not  without.    Lord  Mansfield  once  permitted  a  plaintiff  to  bt 

Vol.  XI v.— 90  80* 
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examined  with  his  own  coiuent.    Some  of  the  Judges  doubted  the  propriety  of 
that  permission,  but  I  think  that  it  was  right. 

Wiide^  Serjt.,  for  the  defendant,  refused  to  consent ;  and  the  witness  was  not 
examined. 

CrosSf  Seijt.,  and  Brodrick^  for  the  plaintiflT. 
Wiide^  Serjt.,  and  Piail^  for  the  defendant. 

[Attoraies — R.  HiU^  and  WktidockJ] 


•MEMORANDUM.  [VM 


In  Hilary  Term,  1839,  Edward  GmMmrn^  Es^,  vis  called  to  the  degies  of 
Serjeant-at-law. 


COURT  OF  KING*S  BENCH. 

SECOND  SITTINGS  AT  WESTMINSTER,  IN  HILARY  TERM,  1829. 

BEFORE  LORD  TENTERDEN,  C.  J« 


BAILEY  V.  HOLE.    A&.  4. 

1 «  «t « trial,  it  be  diaoovored  that  a  witneaa  Cbr  the  defimoe  ia  one  of  the  bail,  and  thcnfat 
incompetent,  the  Judge  at  the  trial  will,  on  the  defendant*a  depoaiiing  a  aaffirirnt  aani  with 
the  aaeneiate,  make  an  ord«T  for  atriking  the  witaeea'a  name  out  of  the  hail-piece,  aa  «M 
vender  him  a  eompetent  witneaa. 

Hie  amount  to  be  depoaited  muai  be  the  aom  awon  to,  and  a  further  earn  tot 


MoiTBT  lent.  Plea — General  issue.  The  defetiee  was,  that  the  sums  of 
money  which  had  passed  from  the  plaintiff  to  the  defendant  were  paymrats  sod 
not  loans.  This  was  proved  by  a  witness,  who,  on  his  cross  examinatioDi 
admitted  that  he  was  one  of  the  defendant's  bail. 

Lord  TEiTTRRDSir,  C.  J.     I  must  strike  out  his  evidence. 

Campbell^  for  the  defendant,  offered  to  deposit  a  sum  of  money;  and  slated, 
that,  in  a  case  in  the  Court  of  Common  Pleas,  Lord  Chief  Justice  BeU  had  said 
that  he  would  make  an  order  to  strike  out  the  name  of  a  bail  from  the  bail- 
piece,  so  as  to  make  him  a  competent  witness,  if  a  sum  of  money  were  depo- 
•lied  by  the  defendant  in  the  hands  of  the  associate. 
.,7?'^  Tbntkrdbn,  C.  J.     If  you  will  deposit  a  sufficient  sum  of  money,  1 

wiH  immediately  make  an  order  for  striking  this  witness's  name  out  of  the  bail- 
piece.  ® 

w^T^^^'  fcr  the  plaintifT.     What  sum  must  they  deposit 7  rfcgt 

i-ord  TxNTBXDm,  C.  J.    The  sum  sworn  to,  and  a  further  sum  for  "• 
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The  sum  sworn  to  was  40/.,  and  CampbeU  ofiered  to  dqKMit  that  and  60/. 
more  for  costs.  These  sunis  were  paid  into  the  hands  of  Mr.  Bellamy  (the  asso- 
eiate),  and  his  Lordship  signed  an  order  for  striking  the  witness's  name  out  of 
the  bail  piece. 

The  cross-examination  of  the  witness  was  proceeded  in,  and  the  Jury,  on  his 
evidence,  found  a — 

Verdict  ibr  the  defendmnt. 

Broughnffif  and  Platt^  for  the  platnttflT. 

Oampbell^  and  Godson^  for  the  defendant. 

[Attornies — BrigfU^  and  Woodwanl.} 


ADJOUftNEa)  SITTINGS  IN  LONDON,  AFTER  HILART 

TERM,  1829. 

BEFORE  LORD  TENTERDEN,  C.  J. 


PLATTS,  AdmtiHstmtriz  df  MANTLE,  v.  LEAN,  Executor  of 

SUTHERLAND.  i%6.  26. 


A.  was  ifideMed  k>  6.  in  s  tiim  of  S68I.,  for  whitfh  b»  was  araaiMl.  C,  who  w»  clerk  to  B.'s 
attorney,  directed  him  to  be  diacharged  on  paying  7001.  only.  B.  threatened  to  oomptoin  to 
C.*a  einplovera,  to  prevent  which  C.  advanced  lOOZ.,  B.  aereeina:  that  it  ahould  be  repaid 

•  whenever  the  balance  of  1681.  ahoiild  be  recovered  from  A.  After  the  death  of  B.  ana  C. 
the  balance  wna  recovered :  Held,  that  the  representativea  of  C.  might  recover  the  lOOf.  from 
the  repreaentativea  of  B.,  on  a  count  for  money  had  and  received  to  their  nae,  and  that  there 
waa  no  neceaaity  to  declare  apecially. 

MoNBT  hnd  and  received  by  the  defendantf  as  executor,  to  the  use  of  the 
fiUotifi*,  as  administratrix. 

This  action  was  brought  I*  .^ecover  a  sum  of  100/.  From  the  evidence  of  a 
*5621  ^'^^"^^^  ^^^  '^^  plaintiff  the  following  facts  *appmred : — In  the  year  1806 
•■  the  intestate,  Mr.  Mantle,  was  the  principal  clerk  of  Messrs.  Shawe  and 
Le  Blanc,  who  were  attornies  for  the  defendant's  testator,  Mr.  Sutherland.  At 
that  time  Greneral  Gillespie  was  indebted  to  Mr,  Sutherland  in  the  sum  of  868/. 
Messrs.  Shawe  and  Le  Blanc  were  employed  to  cause  the  General  to  be  arrested 
for  this  debt,  and  GrenemI  Gillespie  was  accordingly  arrested,  but  was  discharged 
out  of  custody  by  the  direction  of  Mr.  Mantle,  oo  payment  of  700/.  only.  A 
few  days  afler  this  Mr.  Judd,  who  was  the  agent  of  Mr.  Sutherland,  and  had  the 
management  of  almost  all  his  affairs,  called  on  Mr.  Mantle  at  the  office  of  Messrs. 
Shawe  and  Le  Blanc,  and  threatened  to  complain  to  bis  employers  of  his  having 
directed  General  Oilfespie's  discharge,  on  his  paying  no  more  than  700/.  of  the 
debt.  To  prevent  this  complaint  Mr.  Mantle  paid  to  Mr.  Judd  the  sum  of  100/. 
out  of  his  own  pocket,  it  being  agrped  between  them  that  this  sum  was  to  be 
repaid  to  Mr.  Mantle  whenever  the  remaining  sum  of  168/.,  dtie  from  General 
Gillespie  to  Mr.  Suthf^rland,  should  be  recovered  from  the  General. 

In  the  year  1811,  General  Gillespie  was  killed  at  the  siege  of  Kalumji,  in  die 
Bast  Indies ;  and,  afler  his  decease,  the  representatives  of  Mr.  Sutherland  made 
a  claim  on  the  G^^npraPs  representatives  for  the  balance  then  due,  with  interest, 
balanee  included  the  sum  o''  168/.  above  mentioned. 
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It  was  proved  by  Mr.  Hadden,  one  of  the  defendant's  attornies,  that  the  whole 
of  the  biiance  and  the  interest  thereon,  due  from  General  Gillespie's  estate  to 
Mr.  Sutherland's  estate,  was  paid  to  him  as  attorney  for  the  defendant  in  the 
month  of  Jul  V,  1828. 

F.  Pollock,  for  the  defendant.  I  submit  that  the  plaintiff*  cannot  recover  in 
this  action.  This  is  a  special  contract  to  pay  lOO/i.  to  Mr.  Mantle  on  a  certain 
event,  and  that  can  only  be  recovered  on  a  declaration  stating  that  special  cod- 
tract,  and  not  on  a  count  for  money  had  and  received. 

*Lord  Tenterdbn,  C.  J.  I  am  clearly  of  opinion  that  the  plain-  r%i^^ 
tifTmay  recover  on  this  declaration,  framed  as  it  is.  When  this  balance  *- 
of  168/.  was  received  from  the  estate  of  General  Gillespie,  one  hundred  pounds 
of  it  belonged  to  Mr.  Mantle's  representative,  and  it  then  became  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiff  as  administratrix.  The 
plaintiff  is  entitled  to  a  verdict  for  100/. 

Verdict  for  the  plaintiff. — Damages  1002. 

Denman,  and  CarringUnt^  (or  the  plaintiff. 

jP.  FoUock,  for  the  defendant. 

* 

[Attorniea— JEtrtn^^on  ^  CkUcoU^  and  (hxtUe^  Hadden^  ^  GJ\ 


ANSELL  r.  ANSELL.    March  7. 

tt  has  frequently  been  held  at  Nin  Priw,  that  the  1st  sect  of  the  9th  Geo.  4,  c  14,  anpfies  to 
parol  acknowledgments  made  before  its  provisions  came  into  operation :  and  BtwMe,  uiat  fioB 
Its  wording  such  construction  ia  the  right  one. 

Assumpsit.  Pleas — ^The  general  issue,  and  the  statute  of  limitations.  The 
only  evidence  given  to  take  the  case  out  of  the  statute  was  a  parol  acknow- 
ledgment. 

Gurney,  for  the  defendant,  submitted,  that  since  the  act  of  the  9th  Geo.  4, 
c.  14(a),  such  an  acknowledgment  was  not  sufficient. 

Sir  J,  Scarlett,  for  the  plaintiff,  stated,  that  the  action  was  commenced  before 
the  Ist  of  January,  1829,  when  that  act  came  into  operation ;  and  contended 
that,  therefore,  its  provisions  did  not  apply. 

"^Lord  Tentebdbn,  C.  J.,  was  of  opinion,  that  the  words  *of  the  new  r*Mi 
statute  had  relation  to  the  time  of  the  trial,  and  therefore  that  the  parol  *■ 
promise  was  not  sufficient  evidence  to  take  the  case  out  of  the  operation  of  the 
statute  of  limitations  (6). 

A  Juror  was  afterwards  withdrawn. 

Sir  /.  Scarlett,  and  2).  Pollock,  for  the  plaintiff. 

Gurney,  and  Cliitty,  for  the  defendant. 

(a)  Entitled,  "An  act  for  rendering  a  written  memorandum  necessary  to  the  validitf  of  car* 
tain  promises  and  engagements.*'  See  anltt  pp.  298  el  teg.,  where  its  provisions  are  set  out  at 
length. 

(o)  The  question  whether  the  first  section  of  the  9  Geo.  4,  c.  14^  has  a  retrospective  operatioo, 
and  applies  to  pfinil  acknowledgments  made  befiore  its  provisions  came  into  efiect.  has  been 
frequently  considered.  Mr.  Justice  Bayley,  and  Mr.  Baron  HuUock,  on  the  Northern  Circuit, 
and  Mr.  Jus'ice  Gatdee  on  the  Western,  have  all  decided  at  Nisi  Frius  in  accordance  with  tiie 
opinion  expressed  by  Lord  Tenterden.  Ixtrd  Chief  Justice  Bevt,  also,  on  being  applied  to  at 
Nisi  Prius,  to  take  out  of  its  turn  a  case  in  which  the  statute  of  limitations  had  been  pleaded, 
assented  to  the  application,  in  order  that  it  might  be  tried  before  the  Ist  of  Janoary.  In  tlie 
Court  of  Common  Pleas,  in  Banc,  a  rule  nini  for  charging  the  venue  from  London  to  Leicester 
was  discharged,  on  the  ground,  that,  if  it  were  grantra,  the  case,  which  was  one  to  which  the 
•tatate  apphed,  would  be  delayed  till  the  Assiies,  which  would  be  held  after  the  new  act  csbm 
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into  operatiAn.  And  thiu  the  matter  stood,  till  Easter  Term,  1829,  when  Mr.  Serjt.  Mert- 
^Deiher,  in  a  case  of  Fowler  v.  Chattertou,  argaed  against  the  construction  previously  put  upon 
the  act,  and  contended,  that  it  ought  not  to  be  considired  as  hnving  a  retrospective  operation, 
as  well  on  account  of  its  wording  as  the  manifest  injustice  which  such  a  construction  would 
^rork.  The  Court  of  Common  rleas  seemed  to  be  ot  opinion  that  the  previous  decibions  wen 
correct,  but  took  time  to  consider  and  consult  with  the  Judges  of  the  King*B  Bench  on  the 
subject ;  but  finding,  on  inquiry,  that  a  ense  was  pending  in  tnat  Court  upon  the  point,  they 
directed  the  matter  to  stand  over  till  that  case  should  have  been  argued. 


,„-,  •ADJOURNED  SITTTNOS  AT  WESTMINSTER,  AFTER 


HILARY  TERM,  1829. 
BEFORE  LORD  TENTERDEN,  C.  J. 


DOE,  OD  the  demise  of  HOGG,  v.  TINDALE  and  LAMBERT.    April  23. 

in  an  ejectment  a  landlord  and  tenant  defend  by  difierent  attomies  and  have  different  counsel, 
but  it  appear  that  the  tenant  claims  no  title  but  what  he  derives  from  the  landlord,  the  Judge 
at  the  trial  will  only  allow  one  counsel  to  address  the  Jury  for  the  defence,  but  the  party^s 
oounsel  who  does  not  address  the  Jury  will  be  at  liberty  to  cross-examine,  and  also  to  call 
witnesses. 


Ejectment  for  certain  copyhold  premises  situate  in  the  parish  (^  St.  Anne, 
ijimehouse.  The  defendant  Tindale  defended  ns  landlord,  the  other  defendant 
Lambert  being  his  tenant,  who  claimed  no  title  except  such  as  he  derived  from 
bis  landlord.  The  two  defendants  appeared  by  separate  attornies,  and  had 
separate  counsel. 

Gimpfte/l,  having  addressed  the  Jury  for  the  defendant  Tindale — 

F.  PoUocky  wished  to  address  the  Jury  on  the  behalf  of  the  other  defendant, 
Lambert. 

Lord  Tbnterdeit,  C.  J.  Mr.  Pollock,  I  do  not  think  I  ought  to  hear  you. 
If  your  client  had  any  separate  title  to  set  up,  of  course  I  must  hear  you  upon 
that ;  but,  as  you  and  Mr.  Campbell  both  appear  to  support  exactly  the  same 
title,  I  think  I  can  hear  only  one  of  you. 

P.  Pollock.  I  submit  that  I  ought  to  be  heard,  because  there  may  be 
observations  that  I  may  make  for  the  tenant,  which  may  not  have  been  made 
by  the  counsel  for  the  landlord  ;  and,  if  I  am  not  allowed  to  address  the  Jury, 
my  client  is  not  at  all  benefited  by  my  appearing  here. 

Lord  TsNTERDEN,  C.  J.  Yes  he  is,  you  have  had  the  opportunity  of  cross- 
examining  all  the  witnesses  who  have  been  called  for  the  lessor  of  the  plaintiff; 
*5661  °"^  ^^  ^^"  *have  any  evidence  to  lay  before  the  Jury,  you  will  be  at 
•■  liberty  to  do  so ;  but  I  cannot  hear  two  counsel  address  the  Jury  in 
support  of  exactly  the  same  title.  No  one  is  more  willing  to  hear  counsel  than 
I  am,  but  still,  for  the  sake  of  precedent,  I  think  1  cannot  hear  you  ;  more  espe- 
cially as  I  happen  to  know,  that,  on  account  of  the  office  that  I  hold,  the  other 
Judges  very  much  adopt  the  same  course  of  practice  that  is  observed  on  trials 
before  me. 

F.  Pollock  did  not  address  the  Jury. 

Verdict  for  the  plaintiff. 

Sir  J,  Scarlett,  and  Piatt,  for  the  lessor  of  the  plaintiff. 

Campbell,  and  Hutchinson,  for  the  defendant  Tindale. 

J^.  PoUockf  and  Cnuiy,  for  the  defendant  Lambert. 

[Attomies—/.  7U6titt,  and  Hobnee  ^  O.] 
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HEDDEBOURCK  v.  LANGTON  and  LANGLE7.   AfHl  2£k 

. n  mi  aetkni  on  tb«  ttit.  13  G«o.  3, e. 78, ».  48,  agaiiiac  rnnreyora  of  higbwayv,  to reoorcri 
the  unoaDt  of  a  taiii  not  paid  over  by  tbein  to  iheir  sueoeaoora,  a  notice  of  action  wi 
seating  that  an  action  would  be  brooglit  against  tbeni,  lor  that  they  had  in  their 
balance  of  353/.  IS*.  4d.    At  the  trial,  it  appeared  that  only  601.  3$,  3d.  was  in  their 
Held,  that  this  notice  was  not  snlBcient,  and  that  the  plaintiff  ooald  not  reoover  the  doable 
amoant. 

Whether  a  succeeding  surveyor  of  the  hig[bways  can  recover  a  balance  in  the  hands  of  the  two 
surveyors  who  preceded  him,  in  an  action  tor  money  had  and  received  to  his  use — Qmmm 
but  held,  that,  if,  in  that  form  of  action  against  both,  it  be  shown  thst  the  money  cnme  to  the 
hands  of  one  only,  the  plaintiff  must  be  nonsuited,  alihough  it  be  also  shown  that  the  defend- 
ants were  jointly  surveyors. 

If  several  parishioners  in  vestry  sign  a  resolution  in  the  Vestry  minute-book,  stating  that  they 
approve  of  an  action  brought  by  the  surveyor  of  the  highways  sgainst  A.,  and  that  they  do 
thereby  guarantee  to  him  all  legal  expenses  that  are  or  may  be  incurred  by  him  in  proaeevting 
that  suit ;  this  binds  them  personally*  and  wiU  render  each  person  aigning  it  inoompeient  to 
be  a  witness  on  the  trial  of  that  action. 


Debt. — The  first  count  of  the  deetarntion  stated,  that  the  defendants,  ** 
tofbre,  and  within  one  calendar  month  before  the  commencement  of  this  suit,  to 
Wit,  on  the  17th  of  October,  1828,  at  Wesdninster,  in  the  count  j  of  Middlesex, 
were  indebted  to  the  plaintiff  in  the  sum  of  707/.  IBs.  8^.,  of  lawful  money  of 
Great  Britain,  being  fbifeited  by  *an  act  passed  in  the  19tb  year  of  his  r«f^|»7 
late  Majesty  King  George  the  Third,  entitled  [here  it  act  forth  the  title  ^ 
of  the  general  highway  act,  13  Geo.  3,  c.  783,  whereby  an  action  had  aocrved 
to  the  said  plaintiff,'*  6lc  (a).  There  was  a  count  for  money  had  and  received, 
and  a  count  upon  an  account  stated.     Plea — General  issue. 

This  was' an  action  of  debt,  against  the  defendants,  as  late  surreyors  of  the 
highways  ofthe  Hamlet  of  Mile  End,  Old  Town,  for  not  paying  over  a  sum  of 
money  to  the  plaintiffs,  who  were  their  successors  in  office,  that  sum  having 
been  disallowed  by  the  Justices  in  passing  their  accounts.  By  this  action  it  was 
sought  to  recover  double  the  sum  retained  (6). 

*It  was  proved,  that  the  defendants  were  appointed  surveyors  of  the  rtego 
highways  of  the  hamlet  of  Mile  End,  Old  Town,  for  the  year  ending  *• 
October,  1828 ;  and  it  was  also  proved,  that,  ten  days  before  the  commence- 
ment of  this  action,  the  defendants  were  served  with  the  following  notice  of 
action : — 

(o)  By  sect.  75  of  the  same  stat.  it  is  enacted,  "  that  erety  prosecntor  or  informer  nray,  at  his 
election,  sue  for  and  recover  any  fbrfeiiote  or  penalty  imposea  by  ibis  set,  which  shall  anMnmt 
to  the  sum  of  forty  shillings  or  upwards  (the  manner  of  recovery  thereof  not  being  partica* 
larly  directed  by  this  act),  either  in  the  manner  hereinbefore  directed,  or  by  action  at  law,  to 
be  brought  by  such  informer  or  proseeator,  in  anv  of  his  Majesty's  conrts  of  record,  in  manner 
following :  that  is  to  s»y,  where  any  person  shall  be  liable  to  any  such  peenniary  penalty,  it 
shall  and  mav  be  lawful  to  sue  for  and  recover  the  same  by  action  of  debt,  in  whicn  it  shall  be 
sufficient  to  declare  that  the  defendant  is  indebted  to  the  plaintifTin  the  sum  of -^— ,  being  for* 
feited  by  an  act  paased  in  the  thirteenth  jresr  of  the  rei^  of  bis  present  Majesty,  intitoled.  An 
ad  to  txpiain,  oaiaid,  and  raiuee  imta  one  Act  of  PariunmmU  the  sfetufet  ns«  m  heimg  far  tkt 
awumdment  and  presereaiion  cftkejmblie  hi^hwayi  wkkin  thai  part  af  Great  Britain  eattai  Bag' 
land,  and  far  oiher  jmrpote* :  and  the  plaintiff,  if  he  recovers  in  any  such  action,  ahsll  have 
double  costs.** 

And  by  sect.  76,  it  is  provided,  '*  that  there  shall  not  be  more  than  one  recovery  for  the  aasse 
offence  ;  and  that  ten  days*  notice  in  writing  be  given  to  the  party  oflending,  previous  to  the 
commencement  of  such  action :  and  that  the  same  be  brougfit  and  commenced  virithin  one 
calendar  month  after  the  oflenee  for  which  such  action  is  brought  shall  have  been  commiifed." 

(h)  By  the  gencrol  highwav  act,  13  Geo.  3,  c.  78,  s.  48,  it  is  enacted,  *'  that  the  surveyor  ol 
the  highways  for  every  psrisn.  township,  or  place,  shall  keep  one  or  more  books,  in  which  he 
shall  enter  a  just,  true,  and  fair  account  of  all  such  money  ss  shall  have  come  to  his  Innds.*' 
The  Stat,  then  goes  on  to  provide,  that  he  shall  produce  his  sccount  at  the  Vesfry.  and  that, 
after  that,  he  ehall  take  his  account  to  a  justice  of  the  peace,  who  may  either  allow  it,  or  poai- 

Kone  it  until  a  special  Sessions ;  "  and  in  case  sny  articles  contained  in  such  accounta  shsll  not 
e  explained  and  proved  to  the  satisfaction  of  such  justices,  they  may  disallow  the  same.'* 
The  Stat,  then  proceeds  to  direct  the  sorvejror  to  deliver  over  all  snms  of  monev  wliicli  shall 
remain  in  his  hands,  to  the  succeeding  surveyor ;  and  it  is  enacted,  that  "  in  case  he  shall  make 
defiiult  in  the  payment,  or  accounting  for  the  money  so  remaining  in  his  hands,  within  the  timt 
and  according  to  the  dirertions"  of  this  act,  "  he  ahsll  forfeit  double  the  value  of  tbe  money 
which  ahall  be  a4judged  by  the  aaid  jnstioes  to  be  in  his  hands." 
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Sirs, — T,  William  Heudebourck,  surveyor  of  the  highways  in  and  for  the 
hamlet  of  Mile  End,  Old  Town,  in  the  county  of  Middlesex,  do  hereby,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  give  you  and  each  of  you 
notice  that  I  shall,  at  or  soon  after  the  expiration  of  ten  days  from  the  time  of 
your  being  served  with  this  notice,  cause  a  precept,  called  a  bill  of  Middlesex,, 
to  be  sued  out  of  his  Majesty's  Court  of  King's  Bench,  at  Westminster,  agmnst 
you,  at  my  suit,  and  proceed  thereupon  according  to  law.  For  that  you  being 
surveyor  or  surveyors  of  the  above  named  highways,  in  and  for  the  year  ending 
on  tlie  4d  day  of  October,  1828,  were,  upon  the  examining  and  passing  or 
your  account  before  his  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  in  petty  Sessions,  on  the  Sd  day  of  October  instant,  found  and  declared 
to  be  indebted  in  the  sum  of  358/.  I9s,  4^.,  (or  monies  had  and  received  by 
you  as  such  surveyor  or  tfnrveyors,  to  the  use  of  the  said  hamlet,  in  consequence 
*5601  ^^  ^^  chai^gea,  disbursements,  and  expenditure,  to  the  amount  *of  60/. 
'■  8«.  fkLy  alleged  and  stated  in  your  said  account  to  have  been  paid  and 
made  by  you,  being  disallowed  by  the  said  justices ;  and  also  for  that  you  were 
then  and  there  adjudged  by  the  said  justices  to  have  in  your  hands,  of  the  proper 
monies  of  said  hamlet,  the  said  sum  of  358/.  I9s,  Ad, ;  and,  you  and  each  of 
you  having  wliolly  made  default  in  the  paying  and  accounting  for  the  said  last 
mentioned  sum  of  money  so  found  to  be  in  your  hands  as  aforesaid,  either  to 
me,  being  such  surveyor  as  first  aforesaid,  or  to  any  other  person  or  persons 
lawfully  authorized  to  receive  the  same  for  or  on  account  of  the  said  hamlet, 
although,  on  the  17th  day  of  October  instant,  I  duly  demanded  and  required 
you  to  pay  the  said  sum  of  353/.  I9s.  4d,  to  me;  and  thereby,  by  force  of 
BQch  default,  forfeited  and  became  liable  to  pay  double  the  value  of  the  said  last- 
mentioned  sum  of  money,  which  was  so  found  by  the  said  justices  to  be  in  your 
hands  as  aforesaid  ;  and  the  said  action  will  be  so  commenced  and  prosecuted 
for  double  the  value  of  the  said  money  so  received  by  you  as  aforesaid.  And  I 
further  give  you  notice,  that,  in  case  you  do  not  pay  the  said  monies  before  the 
expiration  of  the  time  aforesaid,  you  will  also  be  indicted  for  your  misdemeanour 
according  to  law.     Dated  this  18th  day  of  October,  1828.     Yours,  6cc. 

Wm.  Heudebourck. 

**  To  Robert  Langton,  and  Thomas  Langley,  and  each  of  them,  late  swrvey* 
ors  of  the  highways  for  the  hamlet  of  Mile  End,  Old  Town." 

It  appeared  that  when  the  defendants  went  before  the  justices  to  have  their 
accounts  allowed,  the  justices  disallowed  an  item  of  60/.  Ss.  36f.,  which  bad  been 
paid  to  collectors  as  poundage  for  collecting  the  highway  rate ;  and  that  no 
greater  amount  was  disallowed  by  the  justices. 

mKj(\i  '^^^  defendant's  counsel  objected  that  this  notice  was  ^insufficient ;  as 
-1  a  notice  of  action  should,  in  a  case  of  this  kind,  state  specifically  what 
sum  the  plaintiff  claimed  to  recover.  The  declaration  gave  no  information  to 
the  party,  and  it  would  be  quite  impossible  for  him  to  defend  himself,  if  the  no- 
tice  of  action  was  not  precise  in  stating  what  sum  it  was  that  the  plaintiff 
charged  the  surveyors  with  not  having  paid  over.  The  notice  of  action  was  for 
a  sum  of  353/.  19^.  Ad,,  and  the  evidence,  at  most,  only  went  to  an  item  of 
60/.  ds.  3//. 

Lord  TENTERDEif,  C.  J.  (having  conferred  with  Bayhy^  LiUlediUCj  and 
Parke^  Js.)  I  have  consulted  the  other  Judges,  and  they  agree  with  me  that 
the  double  sum  cannot  be  recovered,  as  this  notice  is  not  such  as  is  requirec 
by  the  act  of  Parliament.  As  to  the  count  for  money  had  and  received,  I  need 
only  say  that  the  Judges  think  the  case  ought  to  go  on. 

Sir  J.  Scarlett,  There  is  a  decision  of  the  Court  of  Exchequer,  in  the  case 
of  Underhill  v.  ElUcombe  (a),  which  goes  to  show  that  the  surveyors  of  high- 

(a)  M*CleI.  &  Y.  450.    That  cuae  decided,  that  the  eiirveyors  of  highways  could  not  main- 
Itin  an  action  of  debt  against  the  rector  of  the  pariah  for  the  amount  of  composition  money,  duly 
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ways  cannot  recover  in  an  action  of  debt.  Indeed,  if  the  present  plaintiff  was 
to  recover  on  this  count,  he  would  not  be  liable  to  account  to  the  parish,  because 
he  recovered  in  his  own  right. 

Lord  Tbntbbdsn,  C.  J.  I  do  not  think  that  case  is  analogous  to  the  present. 
I  think  the  case  must  proceed. 

*0n  the  part  of  the  plaintiff  a  witness  named  Cuthbert  was  called.  r^K^i 
He  stated  on  the  voire  dire  that  he  had  signed  a  resolution  of  the  ves*  ^ 
try  of  Mile  End,  Old  Town,  to  guarantee  the  plaintiff  his  legal  expenses  in  this 
action ;  but  he  added,  that  he  considered  himsell*  as  signing  this  only  as  a  parish- 
ioner in  vestry,  and  not  in  his  individual  capacity.  This  resolution  was  read 
from  the  vestry  minute-book,  and  it  was  in  the  following  form  i^^ 

**  At  a  vestry  meeting  held,"  &c.,  **•  It  was  moved  by  Mr.  Hall,  and  aeoooded 
by  Mr.  Sadler  senr.,  that  this  meeting  do  approve  highly  of  the  disallowance  by 
the  magistrates  of  the  various  charges  in  the  surveyors'  accounts  objected  to  by 
the  inhabitants  on  the  2d  of  October  last,  and  also  the  proceedings  taken  by  the 
present  surveyor,  Mr.  William  Heudebourck,  for  the  recovery  of  the  money  due 
to  the  hamlet  from  Messrs.  Stayner  &  Langton,  and  Messrs.  Langton  &  Lang- 
ley  ;  and  do  hereby  guarantee  to  him  all  legal  expenses  that  are  or  may  be 
hereafler  incurred  by  him  in  prosecuting  the  said  suit."  Signed  by  Mr.  Cuth- 
bert and  twenty-three  other  persons. 

Lord  TxNTERDiEN,  C.  J.  I  think  that  this  is  a  personal  liability.  This  wit- 
ness cannitt  be  examined. 

The  witness  was  not  examined. 
•  Several  witnesses  were  called,  from  whose  evidence  it  appeared  that  all  monies 
collected  for  highway-rates,  &c.  were  paid  over  to  the  defendant  Langton;  but 
that  none  of  the  money  ever  came  to  the  hands  of  the  other  defendant. 

Lord  Tentkrden,  C.  J.  This  evidence  will  not  support  an  action  against 
the  two  for  money  had  and  received  by  them  jointly. 

JSrougham.  Both  are  surveyors,  and  though  one  be  *the  most  active,  rte^n 
yet  the  money  is,  legally  speaking,  received  by  both.  *- 

Lord  Tenter  DEN,  C.  J.  To  maintain  an  action  for  money  had  and  received 
against  two,  you  must  give  distinct  evidence  of  something  done  by  each  touch- 
ing the  receipt  of  the  money.  If  you  mean  to  charge  them  as  joint-surveyors, 
you  must  proceed  under  the  act  of  Parliament. 

Nonsuit 

Brougham^  Dentnan^  and  Chitty^  for  the  plaintiff. 

Sir  J.  Scarletly  Campbell^  J,  L.  Adolphus^  and  KeUy^  for  the  defendants. 

[Attornies — 2).  Richardson^  and  EviU^  P.  ^  X.] 


In  the  ensuing  Term,  Brougham  moved  for  a  new  trial,  but  the  Court  refused 
a  rule. 

■aeessed  in  lieu  of  statute-duty ;  and  the  Court  there  said  that  that  was  a  claim  given  by  ststutCf 
and  that  the  same  etstute  which  created  it  prescribed  a  particular  remedy  for  its  enforcement. 
In  the  same  case  it  is  also  laid  down,  that,  *'  if  a  statute  prohibits  the  doing  of  a  thing  under 
a  penalty,  without  saying  to  whom  it  diall  be  paid,  and  does  not  prescribe  any  mode  of  recorer- 
ing,  an  action  of  debt  may  be  maintained  by  the  party  grieved. 
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REX  V.  BROWNE.     Apnl  28. 

An  indictment  ior  peijury,  tried  before  the  Lord  Chief  Justice,  at  Westminster,  charged  the 
peijory  to  hare  been  committed  on  a  trial  at  Niii  PrhUt  at  the  King's  Bench  Sittings.  The 
prosecutor,  to  prove  the  trial  at  NtMi  Pruu,  put  in  the  niMipriug  record,  with  the  mmute  of 
Um  verdict  indorsed  on  it  by  the  associate,  j'here  was  no pottea  drawn  up,  and  the  aasociata 
stated  that  none  could  be  drawn  up,  as  a  rale  for  a  new  tnal  was  pending  t  Held,  to  be  suffi- 
cieot  proof  of  the  trial  at  Nisi  Pnus. 

IiTDicTXBifT  (or  perjury,  on  the  trial  at  NUi  Prius  of  a  cause  of  Carpenter 
V.  Jones^  which  was  tried  before  Lord  Tenterden^  C.  J.,  at  the  sittings  at  West- 
minster. 

To  prove  the  trial  of  the  cause  of  Carpenter  v.  Jones,  the  nisi  prius  record 
was  put  in,  but  there  was  no  postea  indorsed  upon  it ;  and  the  only  evidence  of 
that  cause  having  been  actually  tried  was  the  minute  of  the  verdict  indorsed  on 
*5731  ^^  ^^  prius  record,  in  the  handwriting  of  *the  associate.  It  was, 
-I  however,  stated  by  the  associate,  that  the  postea  could  not  be  indorsed 
DO  it,  as  a  motion  fbr  a  new  trial  was  pending. 

JJenman,  C.  S.,  for  the  defendant,  objected,  that  without  the  postea  there  was 
no  sufficient  evidence  that  there  was  a  trial. 

Sir  J.  Scarlett,  Campbell,  and  Fiatt,  contra,  argued,  that,  under  the  circum- 
stances of  the  present  case,  the  minute  of  the  associate  indorsed  on  the  nisi  prius 
record  was  sufficient  evidence  of  a  trial. 

Lord  Tenterden,  C.  J.,  having  retired  and  consulted  with  the  other  learned 
Judges,  said,  that  in  their  opinion  the  evidence  was  sufficient. 

The  case  proceeded,  and  the  defendant  was  acquitted  upon  the  facts. 

Sir  J.  Scarlett,  Campbell,  and  Piatt,  for  the  prosecution. 

Denman^  C.  S.,  and  Fatteson,  for  the  defendant. 

[Attornies — Fisher,  and  /.  ^  H^  Lowe,] 

In  the  case  of  Bex  v.  Smiik,  8  B.  &  C.  341,  and  Carr.  Suppl.  Ifi9,.  which  was  an  indictment 
for  a  conspiracy  to  prevent  a  witness  from  attending  to  give  evidence  in  a  case  of  felony,  th« 
indictment  alleged,  **  that,  at  the  General  Quarter  Sessions  of  the  peace,  holden  at  Usk,m  and 
for  the  county  of  Monmouth,  on  Monday  the  10th  dnf  of  Jxily,  1826,  before  certain  of  hie 
Mitjeaty*s  justices  of  the  peace  assigned,  &c.,  a  certain  bill  of  indictment  against  the  said  H. 
8.  was  dnly  preferred  ana  found."  And  to  prove  this  allegation,  an  examined  copy  of  the 
indictment  (without  any  caption)  was  produced ;  and  the  deputy  clerk  of  the  peace  produced 
the  minute-book  of  the  Quarter  Sessions,  to  prove  the  holding  of  the  Sessions:  but  tnis  proof 
was  held  to  be  insufficient 

In  the  case  oiRex  v.  Home  Tooka,  for  high  treaaon,  25  St.  Tr.446,  the  minutes  of  the  Court 

were  received  to  prove  the  acquittal  of  Mr.  Htedy.    But  in  the  case  of  Rex  v.  Smith,  above 

*5741  ^^^^*  ^^^^  *Temierd«n  said,  that  the  case  of  Sex  v.  Tooke  was  distxncuishable  ;  because 

^  there  the  matter  proved  by  the  minutee  occurred  before  the  same  uourt,  sitting  under 

the  same  commission. 

As  to  the  minute-books  of  mforior  Courts,  SM-theciseaof  Bex  r.  J7cmr,.  Csmb.  337 ;  and 
FuJber  V.  XniM.  2  W.  BL  834. 
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COURT  OF  COMMON  PLEAS. 

SITTINGS  IN  LONDON,  AFTER  HILARY  TERM,  1820. 
BEFORE  LORD  CHIEF  JUSTICE  BEST. 


BREBDON  V.  MURPHY.     Rb.  14. 

The  136th  section  of  the  5  Geo.  3,  c.  zziz,  requiring  twenty-one  days*  notice  of  action, 
the  case  of  in  action  brought  against  a  contractor  lor  the  removal  of  daat,  Slc.,  appointed  by 
the  Commissioners  of  Sewers  for  the  city  of  London,  for  an  alleged  treapaaa,  io  Mixing  a  csr 
supposed  to  contain  dust,  and  assaulting  and  imprisoning  the  dnver. 

The  first  count  was  for  seizing,  distraining,  and  impounding  ceitaio  cattle, 
goods,  and  chattels,  of  the  plaintiff,  and  detaining  them  for  five  days.  The 
second  count  was  for  beating  a  horse  of  the  plaintiSl  The  third  count  was  for 
seizing  a  horse,  cart,  and  harness ;  and  alleged  that  the  defendant  converted  and 
disposed  of  them  to  his  own  use.  The  fourth  count  was  for  assaulting  and 
imprisoning  one  James  Fisher,  a  servant  of  the  plaintiff.     Plea — Not  Guilty  (a). 

The  defendant  was  one  of  the  scavengers  appointed  by  the  Commissioners  of 
Sewers  for  the  city  of  London.  It  appeared  that,  on  the  1st  of  October,  1828, 
the  plaintiff  was  employed  to  remove  some  rubbish  by  a  bricklayer,  who  was 
repairing  a  drain  within  the  district  for  which  the  defendant  was  scavenger  (d). 
The  defendant,  ^considering  that  the  plaintiff's  cart  contained  cinders  rsre^s 
and  dust,  insisted  on  taking  it  to  the  green-yard.  He  also  sent  the  car-  *- 
man  to  the  Compter,  and  the  case  was  heard  at  the  Mansion-house  on  the  fol- 
lowing day.  The  cart  was  detained  at  the  green-yard  for  four  days,  and  the 
plaintiff  had  to  pay  fourteen  shillings  to  get  it  released.  The  plaintiff  *s  witnesses 
swore  to  an  assault  upon  Fisher,  and  also  that  the  defendant  beat  the  horse,  and 
dragged  him  from  side  to  side  of  the  road  (c). 

Andrews f  Serjt.,  for  the  defendant,  submitted,  that  the  plaintiff  must  be  non- 
suited, as  he  had  not  given  twenty -one  days*  notice  of  action,  pursuant  to  the 
57  Geo.  8,  c.  xxix,  s.  136  {d). 


(a)  The  stat.  57  Geo.  3,  c.  zxix,  under  which  the  defendant  contended  that  he  was  josrified 
in  makinc  the  seizure,  &c.,  complained  of,  allows  the  giving  in  evidence,  under  the  geneni 
issue,  of  the  special  matter  relied  on  as  a  defence. 

(b)  He  was  appointed  under  the  59th  section  of  the  57  Geo.  3,  c.  xziz,  above  mentioned, 

{.c)  By  the  60th  section  of  the  above-mentioned  act,  it  is  enacted  in  substance,  that,  if  any 
person  other  than  the  properly  appointed  scavencers,  shsU  go  about  collecting  dost.  Sic.,  any 
justice  of  the  peace  may,  upon  complaint,  issue  his  wsrrant,  to  bring  the  offender  before  hiai; 
and  also,  that  any  person  seeing  the  ofience  committed  may  seize  the  offender,  together  with 
the  cart,  horses,  d&c.,  and,  without  any  warrant,  convey  the  offender  before  a  justice,  Slc. 

id)  That  section  is  as  follows :  "And  be  it  further  enacted,  that  no  action  or  suit  shall  be 
commenced  against  any  penon  or  persont  for  any  thing  done  m  execution  or  jmrmmmee  ef  eny 
local  act  or  actg  of  Parliament  relating^  etlher  etclufivelVf  or  jointly  ttilk  an^  other  oft^«  or 
purpotee,  to  the  pavement  of  any  parochial  or  other  dietrtet  vnthm  the  juriMduAiam  of  tkio  act, 
untd  after  twentlf-one  day§*  notice  m  writing,  signed  by  the  person  or  persons  intending  fo  bring 
such  action  or  suit,  and  specifying  his  or  their  real  residence,  and  his  or  their  trade  or  profes- 
sion, shall  be  thereof  given  to  the  clerk  or  clerks  to  the  said  commissioners  or  trustees,  or  other 
persons  having  the  control  of  the  pavements  in  any  paroAial  or  other  district  within  thejunsdie* 
twn  of  this  ad,  wherein  any /act  may  be  committed,  or  for  whidi  such  action  or  suit  may  he  hevugkt, 
"a^  u^  sutticieni  satisfaction  shalfbe  made  or  tendered,  nor  after  three  calendar  months  next 
after  the  fact  may  be  committed,  for  which  such  action  or  suit  shall  l>e  so  brought ;  and  all  such 
actions  or  suits  shall  be  laid  and  U^ied  in  the  county  of  Middlesex,  or  city  of  London,  and  not 
in  any  other  county,  city,  or  place;  and  that  the  defendant  or  defendants  in  such  action  or 
actions,  suit  snd  suits,  and  every  of  them,  may  plead  the  general  issue,  and  give  any  local  act  or 
f»et»of  Farltament  relating  to  any  sudi  paroehud  or  other  district,  or  this  act,  and  the  jp«tsl 
"•«««-,  m  evidence,  at  any  trial  or  trials  which  shall  he  had  thereupon,  and  that  (Ae  matter  or 
<AMg  for  or  on  wkitk  ouck  action  or  suit  shall  he  brought,  was  done  m  pnrviiaficc  mssiktOM 
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*WUde^  Kerjt.,  and  Thesiger^  ccmtrd^  contended,  that  the  section  refer* 
red  to  onl^  applied  to  matters  a^cting  the  pavements,  and  also  that  it  could 
not  apply  to  a  case  like  the  pivsent^  because  the  notiGe  was  required  to 
be  given  to  the  clerk  of  the  trusteea  or  cotwnissiopers,  and  not  to  any  other 
person. 

Best,  C.  J.,  was  of  opiokm  that  the  notice  was  required,  looking  at  the  whole 
of  the  section,  which  not  only  mentioned  any  thing  done  in  pursuance  of  local 
acts,  but  also  any  thing  done  in  pursuance  and  by  the  authority  of  that  act* 
His  Lordship  thought  that  the  section  was  obscurely  worded ;  but  taking  it  alto- 
gether it  appeared  to  hin  to  be  applicable  to  the  case. 

Wilde^  Seijt.  The  injury  to  the  horse  can  hardly  be  considered  as  coming 
within  the  act« 

*5771       ^■"*'>  ^*  J*     I  think  it  is  within  the  act,  because  the  *party  might 
•I  tender  amends  for  any  excess.    I  think  that  the  act  embraces  the  whole, 
aod  that  the  plaintiff  must  therefore  be  called. 

Nonsuit  (a). 

WUde^  Serjt.,  and  Thenger^  for  the  plaintiflT. 

Andrews^  Serjt.,  Comyn^  and  Payne^  for  the  defendant. 

[[Attornies — Willaughby^  and  Lostky^  Fry^  ^  Thorn^ 

mitkmiv  of  any  tuck  loeai  act  w  aei$,  or  ^  Ikii  net.  And  if  the  taid  matter  or  thing  shall  appear 
to  have  Seen  eo  done,  or  if  it  ehaU  appear  that  eudk  action  or  emit  was  hromght  hrfore  twentV'one 
iaye*  natiea  w«a  given  as  before  directed,  or  thet  saffieient  eatisfiiction  was  made  or  temered 
or  psid  into  Court  as  albreeaid,  or  if  any  such  action  or  suit  shall  not  be  commenced  within  the 
time  before  for  that  purpose  limited,  or  shall  be  laid  in  any  other  countj,  city,  or  phice  than  as 
eibresaid,  then  the  jury  shall  find  for  the  defendant  or  defendants  therem ;  ana  if  a  verdict  aball 
be  found  for  such  defendant  or  defendants,  or  if  the  nlsintiff  or  plaintifls  in  such  action  or  soil 
shall  become  nonsuited,  or  suffer  a  discontinuance  ol  such  acuon  or  suit,  or  if  upon  a  demturrer 
or  demurrers  in  such  action  or  suit,  or  upon  a  verdict,  or  otherwise,  judgment  shall  be  ffiven 
for  the  defendant  or  defendants  therein,  then,  and  in  either  of  the  cases  aforesaid,  such  dcrand- 
iot  or  defendants  shall  have  treble  costs,  and  shall  have  such  remedies  for  recovering  the  same 
ai  any  defendant  may  have  for  the  recovery  of  costs  in  other  cases  by  law." 
,  (a)  The  case  was  not  moved.  The  folbwing  case  has  occnred  lately  on  the  same  act  of  Par- 
liament. IQngston  Spring  Assizes.  1629.  Bume  v.  Carter. — Trespass  sgainst  the  clerk  of  the 
commissioners  of  pavements  for  the  liberty  of  the  Clink  within  the  bwough  of  Soathwark. 
The  defence  was  under  a  local  act,  relating  to  the  paving,  lighting,  &c.,  of  the  clink  opl)r ; 
which  act  requires  that  all  actions  for  any  thing  done  under  it  should  be  brought  within  six 
months.  The  present  action  was  in  point  of  fact  commenced  rather  more  than  three  months 
9i\.ex  the  trespass  complainffd  of.  And  Gmrney,  for  the  defendant,  objected  that  it  was  not  in 
time,  under  the  136th  section  of  the  57  Geo.  3,  c.  zzix.  Andreme,  Sent.,  for  the  plaintiff, 
replied,  that  the  57  Geo.  3,  did  not  apply,  as  the  act  complained  of  was  done  under  the  local 
act,  and  could  not  have  been  justifiea  under  that  act ;  ana  he  refened  to  the  138th  section  of 
the  57th  Geo.  3,  which  saves  ail  clauses  in  local  acts  not  sf>ecifically  repealed.  Alexander,  C. 
B.,  was  clearlv  of  opinion,  that  the  words  in  the  136th  section  of  the  57  Geo.  3  were  sufficient 
to oomprehona  the  case,  and  therefore  directed  theplaintiff  to  be  called. 

Andreme,  Seiit.,  and  Hutdkineon,  for  the  plaintiflT 

Crmmey,  and  rlatt,  for  the  defendant. 

In  the  ensuing  Easter  Term,  Andrewe,  8et)t.,  moved  the  Court  of  Common  Pleas  to  set 
Mide  the  nonsuit ;  but  they  were  clearly  of  opinion  against  him,  and  therefore  refused  a  rule. 
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♦ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER 

HILARY  TERM,  1829. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


FISH  V.  TRAVERS.    JM.  16. 

In  trespsM,  where  there  are  special  pleas  of  juatification,  hut  no  plea  of  the  general  taene,  the 
defendant  ia  entitled  to  begin,  although  the  declaration  alleges  speciu  dami^e. 

Trespass  for  shooting  a  dog.  7?he  general  issue  was  not  pleaded,  but  there 
were  special  pleas  justifying  on  the  ground  of  the  dog*s  being  accustomed  to 
bite  mankind.  The  declaration  alleged  that  the  plaintiff  was  put  to  certain  specific 
expenses  by  reason  of  the  shooting  of  his  dog. 

Spankie,  Serjt.,  submitted,  that  the  defendant  was  entitled  to  b^in,  as  the 
issues  were  upon  him. 

Wildej  Serjt.,  for  the  plaintiff,  contended,  that  be  was  not,  because  there  was 
an  allegation  in  the  declaration,  that  the  plaintiff  was  put  to  certain  expenses, 
which  allegation,  he  submitted,  entitled  the  plaintiff  to  begin. 

Spankie,  Serjt.,  replied  that  that  would  make  no  difference,  and  referred  to 
Cooper  V.  Wakley{a)  and  Cotton  v.  James  {b). 

Wilder  Serjt.  The  allegation  of  special  damage  distinguishes  those  cases 
from  the  present.  In  those  cases  there  was  no  special  damage,  the  damage  was 
merely  consequential,  and  the  plaintiff  could  have  do  evidence  to  give  upon  the 
subject. 

Best,  C.  J.  I  cannot  see  any  distinction  between  the  *two  kinds  of  f^k'tq 
damages ;  and  therefore  I  think  that  the  defendant  otight  to  b^;in«  ^ 

Nonsuit 

Wilder  Serjt.,  and  Thesigerj  for  the  plaintiff. 

Spankie^  and  Russeli^  Serjta.,  for  the  defendant. 

[Attomies — Gift  ^  jP.,  and  Amory  ^  Oo^ 

(a)  AiU9,  p.  474.  (&)  AmU,  p.  505. 


SULLIVAN  V.  JONES  and  another.     1^&  21. 

'''he  putting  up  of  a  board  for  the  purpoae  of  letting  housea  by  a  person  who  built  them  and 
aereed  to  become  tenant  of  them  from  a  certain  time,  ia  sufficient  to  enable  the  person  Ux 
whom  they  were  erected  to  recover  rent  on  a  count  for  use  and  occupation. 

Assumpsit. — The  first  count  in  the  declaration  was  on  an  agreement,  by 
which  the  defendants  undertook  to  build  for  the  plaintiff  four  houses,  in  Bedford- 
place,  Kensington,  for  a  sum  of  2,000/.,  to  be  paid  by  instalments— 400/.  when 
the  foundations  were  laid  and  part  of  the  walls  built — 400/.  when  the  walls  were 
built  to  the  basement  of  the  upper  story— 400/.  when  the  houses  were  roofed 
and  slated — and  the  remaining  800/.  when  they  were  completely  finished,  which 
they  were  to  be  by  the  24th  of  June,  1828.     Tho  defendants  also  agreed  to  take 
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the  housei»  of  the  plaintiff  for  the  term  of  three  years  certain  from  the  said  24th 
of  June,  lit  the  clear  net  yearly  rent  of  42/.  for  each  bouse,  to  be  paid  quarterly. 
There  was  a  stipulation  that  it  should  not  invalidate  the  agreement  in  case  the 
plaintiff  should  pay  any  of  the  instalments  before  or  aAer  the  time  specified  and 
agreed  on.  The  count  averred  a  tender  and  ofier  by  the  plnintiflT  to  the  defend- 
ants to  let  them  the  houses  on  the  terms  specified,  and  their  refusal  to  take 
them.  The  second  and  third  counts  were  for  use  and  occupation,  and  the  rest, 
the  usual  money  counts.     Plea — non  assumpsit. 

It  appeared  that  the  houses  were  not  finished  till  the  latter  end  of  September, 
1828,  being  about  three  months  af\er  the  time  in  the  agreement;  and  that,  on 
^5801   ^^^  ^^^^  ^^  *that  month,  a  receipt  was  signed  by  the  defendants  in  the 
-I   following  form  :— 


«'  Received,  September  30th,  1828,  of  Mr.  Danie  Sullivan,  200/.,  being  the 
balance,  in  full  of  all  claims,  dues,  and  demands,  for  building  four  houses  in 
Bed  ford -place,  in  the  parish  of  Kensington,  and  for  all  party-walls  and  other 
appurtenances  whatsoever. 

Wm.  Jones,  senr. 

Wm.  JoiTBs,  junr." 

The  plaintiff,  instead  of  paying  the  whole  200/.,  deducted  42/.,  being  the 
amount  of  the  first  quarter's  rent  fVom  Midsummer  to  Michaelmas,  1828.  The 
defendants  took  the  balance,  but  objected  to  the  deduction ;  and  one  of  them 
said,  I  will  have  nothing  more  to  do  with  it,  and  left  the  keys  on  a  chair  in  the 
plaintifTs  house ;  but  the  plaintiff*  refused  to  accept  them.  It  appeared,  that, 
after  the  commencement  of  the  quarter  from  Michaelmas  to  Christmas,  a  board 
was  put  up  at  the  houses,  containing  the  words  "To  let,  inquire  within,  or  at 
Mr.  Jones's,  48,  High  Street,  Kensington." 

BompiiSy  Serjt.,  for  the  defendants,  contended,  that,  as  there  was  no  evidence 
of  any  offer  to  let,  the  plaintiff  could  not  recover  upon  the  special  count.  He 
also  contended,  that  the  putting  up  of  the  board  was  not  sufficient  evidence  of 
use  and  occupation  of  the  houses,  so  as  to  make  the  defendants  liable  on  the 
other  counts ;  and  that,  even  if  it  were,  the  plaintiff  had  received  all  he  was 
entitled  to,  as,  in  consequence  of  the  contract  money  not  having  been  paid  at 
Midsummer,  the  rent  ought  only  to  commence  from  the  subsequent  quarter-day. 

BssT,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  on  the 
counts  for  use  and  occupation,  as  the  putting  up  of  the  board  was  the  assertion 
of  a  right  of  possession.  I  think  that  the  plaintifTs  not  having  paid  the 
4ij._^  *money  at  Midsummer  can  make  no  difference  in  the  case,  because  he 
-*  was  to  pay  when  the  houses  were  finished,  and,  as  they  were  not  finished 
till  September,  he  was  not  obliged  to  pay  before  then.  But  the  defendants  were 
liable  for  rent  from  Midsummer,  because  they  had  agreed,  at  all  events,  to 
become  tenants  from  that  time. 

Verdict  for  the  plaintiff,  for  42/.,  on  the  counts  for  use  and  occupatioui 
and  for  the  defendants  on  the  other  counts. 

WUdv^  Serjt.,  and  Payne^  for  the  plaintiff. 

BompaSj  Serjt.,  for  the  defendants. 

[Attomies — S.  Robinson^  and  Bromley  ^  Cb.] 

8P» 
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TOWNE  V.  Lady  ORESLEY.    JFhb.  21. 

An  ■potliee«7  in*7  eiihtr  chKfe  lor  hit  attendaneet  or  lor  the  uedidiieo  ht  Kndb,  bat  h*CK- 

not  be  ellowed  to  charge  fiir  both. 

Assumpsit  for  work  and  labour  as  an  apothecary^  and  for  mediemes  fiir- 
nished.  The  plaintiff  lived  near  Waterloo  Bridge,  and  the  defendant,  in  €>ao- 
duit  Street.    The  plaintiff  had  charged  both  for  medicines  and  attendanoeL 

Wilde^  Serjt.,  submitted  that  the  charge  for  attendances  must  be  taken  oC  as 
an  apothecary  had  no  right  to  make  any  such  charge. 

BssT,  C.  J.  I  am  inclined  to  think  that  there  is  something  in  some  of  Ike 
acts  of  Parliament  upon  the  subject  of  attendances ;  but  if  there  is  not  any 
express  provision,  yet  the  practice  is  so  inveterate  that  I  cannot  allow  the 
nlaintifT  to  charge  in  both  ways.  An  apothecary  may  chai^  for  attemfainoes 
if  he  pleases,  and  then  the  Jury  will  say  what  is  reasonable  for  those  attend* 
ances,  or  he  may  charge  for  the  medicine  be  sends,  but  he  cannol  be  per* 
mittod  to  make  a  charge  for  both.  I  shall  recommend  *the  Jary,  in  the  r^^ga 
prssent  case,  to  strike  off  the  charges  for  attendance  and  make  an  allovr*  ^ 
ance  for  the  medicines  only. 

Verdict  for  the  {^aiotifil— SMnagst  2QL 

Jcnn^  Serjt.,  and  tbUchinwn^  for  tbe  plaintiff. 

WHdt^  Serjt.|  for  the  defendant. 

[Attorniea— TT.  JET.  King^  and  Skmf:\ 

This  is  the  first  esse  whieh  has  decided  that  an  apothecanrmay  charge  fcr  his  sttcnAaaees, 
Mofided  he  makes  no  charge  for  the  medicioe  he  fiirnisfaes.  There  has  long  existed  in  fhe  no- 
fession  a  vai^ue  and  andefi^d  notion  that  an  apothseary  cannot  cham  for  attendaneaa.  This 
WMf  have  arissn  from  the  fact  that  an  apothecary  originaUy  waa  only  a  oompoondcr  of  medi- 
cines prescribed  by  a  physician.  There  does  not  appear  to  be  an^  expreas  provision  in  any  of 
the  acts  of  Parliament  upon  tbe  subject  of  attendanees,  and  there  is  no  doubt  that  the  role  laid 
dasvn  bv  the  learned  Chief  Justice,  is,  in  the  present  state  of  the  medical  profession,  ifas  meat 
leaaonable  and  tbe  beat  that  coidd  be  adopted,  both  for  the  practitioner  and  the  patient.  There 
are  many  cases  which  re<]aire  both  skill  and  attendance,  but  which  do  not  require  the  ndmi- 
nistering  of  much  medicine;  and  it  is  well  known,  in  point  of  foct«  that,  when  attendsacee  ■« 
not  ehsfged  for,  much  more  medicine  is  often  sent  than  the  ease  actually  requires,  and  alsa  thai 
the  charge  for  medicines  generally  besrs  no  propoction  to  the  cost  price  of  the  drugs.  By  gmsif 
the  apotbecary  the  option  of  charging  for  meoicinee  or  attendaaoea.  according  lo  the  nature 
of  the  case,  one  ot  those  inoonvenienees  will  be  removed,  and  the  other  coaadevably 


♦ADJOURNED   SITTINGS  IN  LONDON,  AFTER        r*.co* 

HILARY  TERM,  1829.  I  ®^ 


WRIGHT  V.  GIHON.    Masrck  6. 


^«5"^"*  outby  Ml  apprentice  on  a  Sunday  evening  beyond  the  time  allowed  him,  is  not 
SI^.^"".""  •'^"^  absenting  of  himself  aa  will  enable  his  master  to  maintain  an  action  of 

lf?n  .n!2:  ■?■»"■*«  pvrjKm  who  became  bound  for  the  due  performance  of  the  indenture, 
te  Jffi^iS^u*^'®"!?  •""•elf  fro™  his  master,  and  his  master  take  him  back,  and  an  action 
•^riSITplellded  "       absenting,  the  takmg  back,  to  consUtute  a  defence,  must  be 

\\^^^^'  ®°  «rtM;le8  of  apprenticeship,  by  the  master  against  the  uncle  of 
»«  apprentice,  who  had  become  bound  for  the  due  performance  of  the  articles 
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by  his  nephew.  The  declaration  alleged,  that  the  apprentice  did  not  nor  would 
laitfarully  and  diligently  serve  the  plaintiff  as  his  apprentice  during  the  term, 
according  to  the  tenor  and  efl^t,  true  intent,  and  meaning,  of  the  articles  of 
agreement  in  that  behalf,  but  wholly  neglected  So  to  do,  and,  oil  the  contrary 
thereof,  during  the  said  term,  to  wit,  on,  &c.,  did  unlawfully  absent  hifnself 
yrtnn  the  service  of  his  master ^  &c.  Tlie  defendant  pleaded,  that  the  apprentice 
did  Icuthfully  and  diligently  serve,  and  did  not  unlawfully  absent  himself^  &c. 
From  the  evidence,  il  appeared  that  the  apprentice,  having  received  permis- 
sion to  be  absent,  stayed  away  on  one  occasion  three  or  (our  days,  and,  on 
another,  a  week  beyond  the  time  allowed ;  but  afler  this,  on  the  application  of 
his  frieucfe,  the  plaintiff  received  him  back,  but  stipulated  that  he  should  be 
always  in  on  a  Sunday  evening  by  eight  o'clock.  Notwithstanding  this,  on  one 
Sunday  evening,  having  been  to  see  a  friend,  he  did  not  return  till  twenty 
minutes  past  ten. 

JbneSf  Scijt.,  for  the  defeodant.  Withia  the  meaning  of  a  covenant  of  tlKs 
deacription,  and  particularly  as  against  a  surety^  it  is  not  every  little  occasional 
ahaenoe  (though  they  nmy  be  the  sobjeot  of  Kpreheasion)  that  will  constitute 
an  unlawful  absenting, 

*&841         Best,  C.  J.     Perhaps  the  being  away  on  a  Sunday  may  *not  be  an 
•I  unlawful  absenting ;  but  it  appears  that  the  apprentice  was  absent  lor 
three  or  four  days  on  one  occasion,  and  for  a  week  on  another.    I  think  yoa 
cannot  get  over  that. 

JaneSy  Seijt.  But  with  respect  to  those  instances,  the  master's  conduct  after* 
wards  is  a  condonation  of  the  aObtioe, 

Taddy^  Serjt.    There  is  no  plea  to  that  effect. 

Bkst,  C.  J.,  was  of  opinion  that  the  condonation  must  be  f>leaded  spocialfy, 
and,  in  his  summing  up,  told  the  Jury,  that  an  absence  for  half  an  hour  beyond 
the  fm)per  time  on  a  Sunday  evening  wotild  not,  in  his  opinion,  be  an  unlawful 
absenting  within  the  meaning  of.  the  ooveftant,  as  against  the  defendant,  who 
Iras  a  surety,  because  the  wbrds  had  ref^rcncd  t6  an  absenting  from  business. 

Verdict  for  the  ptaidUff. 
Thddy^  Serjt.,  and  Busby^  for  the  plaiAtHT, 
Jones^  Serjt.,  and  ChiUyy  for  the  defendant. 

[Attomies — Waison  ^  J?,,  and  RUien  jr  Son.] 


•OXFORD  SPRING  CIRCUIT.       f«« 

1829. 


BEFORE  MR.  JUSTICE  PARK  AND  MR.  JUSTICE  J.  PARKE. 


BERKSHIRE  ASSIZES. 
BEFORE  MR.  JUSTICE  J.  PARKE. 


REX  V.  WHEELER,  TURNER,  and  DAVIS.    March  6. 

Sacrilege. — If  a  church  tower  be  built  higher  than  the  church,  and  have  a  aeparate  roof,  bat 
have  no  outer  door,  and  be  only  acceaeible  from  the  body  of  the  church,  from  which  it  is  not 
separated  by  any  partition,  this  tower  is  a  part  of  the  church  wiihin  the  meaoing  of  the  stat. 
7  &  8  Geo.  4,  c.  29,  s.  10. 

Sacrilege. — The  prisoners  were  charged  with  breaking  into  the  parish 
church  oC  Purley,  and  stealing  two  surplices  ^nd  a  scarf.  It  appeared  that  the 
surplic'js  and  scarf  were  stolen  from  a  box  kept  in  the  church  tower.  This 
tower  was  built  higher  than  the  church,  and  had  a  separate  roof,  but  it  had  do 
outer  door,  the  only  way  of  going  into  it  being  through  the  body  of  the  church, 
from  which  the  tower  was  not  separated  by  a  door  or  partition  of  any  kind. 

The  prisoners*  counsel  objected,  that  the  stealing  of  articles  deposited  in  the 
church  tower  was  not  sacrilege  within  the  meaning  of  the  10th  section  of  the 
statute  7  &  8  Geo.  4,  c.  29,  under  which,  to  constitute  the  crime  of  sacrilege,  it 
was  necessary  that  the  party  should  not  only  break  into  or  out  of  a  church  or 
chapel ;  but  should  steal  therein  some  chattel. 

Mr.  Justice  J.  Pahke.     I  am  of  opinion  that  a  church  tower,  circumstanced 
as  this  tower  is,  must  be  taken  to  be  *part  of  the  church ;  and  I  shall  r«eQa 
hold,  that  the  stealing  of  these  articles  in  this  tower  is  a  stealing  in  the  "- 
church,  within  the  meaning  of  this  act. 

Verdict— Guilty  (a). 

Shepherdf  and  Stone^  for  the  prosecution. 

Justice^  Carrington^  and  J^nchitt^  for  the  respective  prisoners. 

JiAttorDies-^Blandy  d-  Andrews^  for  the  prosecution ;  Moggridge^  JWrniuM, 

Compigni^  ^  2>.,  for  the  prisoners.] 

(0)  By  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  10,  it  is  enacted,  "  That  if  any  person  shall  break  and 
enter  any  church  or  chapel,  and  steal  therein  any  chattel,  or,  having  stolen  any  chattel  in  any 
?u  n*^  ST  <^9*P«I»  »"»ll  break  out  of  the  aame,  every  auch  offender,  being  convicted  thereof, 
•hall  suffer  death  as  a  felon."  •        •« 

In  the  case  of  Bex  v.  Rourke,  Russ.  &  R.  C.  C.  R.  386.  it  was  held,  that  to  constitnte  the 
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{Civil  Side.) 

BEFORE  MR.  JUSTICE  PARK. 


LYONS  t;.  GOLDING.    March  3. 

A  ptity  cannot  maintain  trover  against  a  constable  for  a  wronffful  taking  of  goods  nnder  a  jus- 
tice's warrant,  without  joining  the  justice  as  a  defendant,  ifperusai  and  copy  of  the  warrant 
have  been  given  under  the  stat.  24  CSeo.  2,  c.  44,  s.  6. 

Tkovbs  for  pocket-handkerchiefs.  Plea — General  issue.  It  appeared  that 
the  plaintiff  was  a  fruit  salesman,  and  that  the  defendant,  who  was  a  constable, 
had  entered  the  plaintiff's  house,  situate  at  Reading,  under  a  warrant  t<^  search 
for  stolen  goods,  and  had  taken  away  the  articles  in  question ;  and  that,  after  this, 
*5871  ^^^  plaintiff  was  ^exannined  Before  the  mayor  of  Reading,  as  to  the 
-*  way  in  which  he  became  possessed  of  these  articles. 

For  the  defence,  a  search  warrant,  under  the  hand  and  seal  of  the  mayor 
of  Reading,  directing  the  defendant  to  search  the  plaintifTs  house  for  stolen 
goods,  was  put  in ;  and  it  was  shown,  that,  under  this  warrant,  the  defendant 
had  taken  the  articles  in  question.  There  had  been  a  demand  of  perusal  and 
copy  of  the  warrant,  which  had  been  granted  by  the  defendant. 

Talfourdf  for  the  defendant,  contended,  that,  as  the  defendant  acted  under 
the  warrant  of  a  justice  of  the  peace,  and  had  given  perusal  and  copy  of  the 
warrant  under  the  statute  24  Geo.  2,  c.  44,  s.  6, — there  must  be  a  verdict  for 
the  defendant,  as  the  justice  had  not  been  joined  in  the  action. 

Taunton  and  Curwood^  contrd,  argued,  that  that  statute  only  applied  to  cases 
where  a  plaintiff  sought  to  recover  uncertain  damages  for  a  supposed  injury, 
and  not  to  cases  where  the  party  went  merely  to  recover  back  the  exact  amount 
or  value  of  money  or  property  which  had  come  to  the  constable's  hands  ;  and 
they  contended,  that,  as  it  had  been  held  that  a  party  might  recover  in  replevin 
or  in  an  action  for  money  had  and  received,  without  any  demand  of  perusal  and 
copy  of  the  warrant ;  so  he  might  likewise  recover  in  trover,  as  in  that  form  of 
action  he  would  only  obtain  a  verdict  for  the  value  of  his  goods. 

Mr.  Justice  Park.  Trover  is  an  action  in  tort,  for  the  recovery  of  damages ; 
and  I  think  that,  to  entitle  a  plaintiff  to  maintain  such  an  action  against  a  con- 
stable acting  under  a  justice's  warrant,  he  must  demand  perusal  and  copy  of 
the  warrant,  under  the  stat.  24  Geo.  2,  c.  44  ;  and  if  perusal  and  copy  be  given, 
he  cannot  recover,  unless  he- join  the  justice  as  a  defendant. 

Verdict  for  the  defendant. 
*5881       *  TaunUmy  and  Curwood^  lor  the  plaintiff. 
•'       Talfourdy  fer  the  defendant 

[Attorniea — E.  Isaacs^  and  Blandy  ^  AJ] 


Iif  the  ensuing  Term,  Taunton  moved  to  set  aside  the  verdict;  but  the 
Court  refused  a  rule. 

By  the  stat.  24  Geo.  2,  e.  44,  s.  6,  it  is  enacted,  "  that  no  action  shall  be  brought  against  any 
constable,  headborough,  or  other  officer,  or  against  any  person  or  persons  acting  by  his  order 
and  in  his  aid,  for  any  thing  done  in  obedience  to  any' warrant  under  the  hand  or  seal  of  any 
Justice  of  the  peace,  until  demand  hath  been  made  or  left  at  the  usual  place  of  his  abo<le,  by 
the  ^ty  or  parties  intending  to  brinjgp  such  action,  or  by  his,  her,  or  their  attorney  or  agent,  ia 
writing,  signed  by  the  party  demandug  the  same,  of  the  perusal  and  copy  of  such  warrant,  and 
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die  tuna  hath  been  refoaed  or  necleeted  fcr  the  ^>aee  of  nz  daya  after  aodi  demand  ;  aid  ia 
eaae  after  auch  demand  and  oompuance  therewith,  by  allowing  the  aaid  warrant  to.  and  permit- 
ting a  copy  to  be  taken  thereof  by  the  party  demanding  the  aame,  any  action  ahall  be  faroaa^t 
againat  auch  oonatable,  headborough,  or  other  officer,  or  againat  auch  peraon  or  peraona  acting 
in  hit  aid  for  any  auch  cauae  aa  afoireaaid,  without  making  the  Jnatice  or  J  usticea  who  aigMd 
or  aealed  the  aaid  warrant  defendant  or  defendanta,  that  on  producing  and  proving  audi  wanant 
at  the  trial  of  auch  action,  the  Jury  ahall  ^ve  their  verdict  for  the  defendant  or  defendoita, 
notwithatanding  any  defect  of  juriadiction  in  auch  Juatioe  or  Juatioea ;  and  if  each  aetkm  be 
bfoueht  jointly  againat  auch  Juatice  or  Juaticea,  and  alao  asainat  audi  eonatable,  headboroogh, 
or  other  officer,  or  person  or  peraona  acting  in  hiaor  their  aid,  aa  aforeaaid,  then,  on  proof  of  each 
warrant,  the  Jury  ahall  find  for  auch  eonatable,  headborou^,  or  other  officer,  and  for  aoch  per- 
aon and  peraona  ao  acting  aa  aforeaaid,  notwithatanding  auch  defect  ofjuriadictwn  aa  aforeaaid; 
and  if  the  verdict  ahall  be  ^iven  against  the  Jualice  or  Juaticea,  that  in  auch  caae  the  piaintii' 
or  plaintiffa  ahall  recover  hia,  her,  or  their  ooata  againat  him  or  them,  to  be  taxed  in  anek  man- 
ner by  the  proper  officer,  aa  to  include  auch  costs  aa  such  plaintiff'  or  plaiiitifla  are  liable  lo  pay 
to  auch  defendant  or  defendanta  for  whom  auch  verdict  shall  be  found  ca  afofeaaid." 

In  B.  N.  P.  SM,  Mr.  Juatice  BaUer  aava,  "  This  act  onlyeztenda  toactionaof  tort,  and  there- 
fore, whero  an  actkm  for  aaonej  had  and  received  waa  broaght  egmat  ao  eflcar  wh*  had  levied 
''money,  on  a  conviction  by  a  justice  of  the  peace,  the  conviction  having  been  giimrfird.  r^-m 
H  waa  nolden,  that  a  demand  of  a  copy  of  tbJB  warrant  waa  not  neoeaaary  ;**  end  in  the  *-  "^ 
mmoiFUitkgft.Wilkuu,  6  Ea.  883,  it  waa  determined,  dMlfeplevinVM  not  aa  seiiQAtriddft 
the  meaaiag  of  the  aiat.  84  Geo.  8,  e.  44« 


OXFORD  ASSIZES. 

BEFOBE  MR.  JUSTICE  PARK. 


REX  V.  JAMES  BARKER.    March  6. 

On  the  trial  of  an  indictment  for  a  rape,  it  waa  held  that  the  priaoner'a  eounael  mfght  mk  the 
proaecntrix  the  folfowing  queationa.  with  a  view  to  contradict  her— **  Were  you  Hot  on — Isince 
the  time  of  the  alleged  offence]  walking  in  the  High  Street,  at  Oxford,  to  look  out  for  men  f 
"Were  you  not  on— [since  the  time  of  the  allej^  offence]  walking  in  fGA  Street,  with  a 
woman  reputed  to  be  a  common  proatitute  f "  Held  alao,  that  evidence  might  be  adduced  by 
the  priaoner  to  ahow  the  general  light  character  of  the  proaecutriz,  and  that  general  evidence 
m^nt  be  given  of  her  being  a  street  walker ;  but  teaiftle,  that  evidence  of  apecifio  acta  of 
eriminality  by  her  would  not  be  admiiasible. 

Tn  prisoner  wak  indicted  fbr  baviog,  on  tbe  8d  dtcy  of  Deeember,  1828, 
committed  a  rape  upnn  Mary  Anne  SauiMlera* 

C^iftvoodf  for  the  priRoner,  wished  to  ask  the  prosecutrix  whether,  since  the 
time  of  the  alleged  rape,  she  had  not  walked  the  High  Stfiecrt  atOkfbrd. 

Mr.  Justice  Park.  I  have  some  doubt  whether  this  would  be  evidence.  In 
actions  for  criminal  conversation,  the  conduct  of  the  wife  before  the  alleged 
adultery  is  no  doubt  highfy  material,  and  is  dearly  admisBible,  but  not  her 
conduct  afterwards,  because  that  may  have  been  caused  by  the  conduct  of  the 
party  himself. 

Curwood.  I  submit  that  there  is  a  distinction  between  the  two  cases.  An 
action  (or  criminal  conversation  is  brought  for  the  purpose  of  ascertaining  the 
injury  that  the  husband  has  received,  but,  in  the  present  case,  the  only  use  of 
the  question  is  to  try  the  credit  of  the  woman. 

Mr.  Justice  Park.  I  have  great  doubt  whether,  since  ♦the  case  of  ^^^ 
a£X  y.  Hodgson  (a),  I  can  admit  you  to  prove  particular  acts  of  erinri-  ■• 

(a)  tn  the  eats  of  J?»  y.  TTodgton,  Russ.  &  R.  C.  C.  R.  211,  which  waa  an  indictment  for  a 
Hi  li-l?".?**^' .■/*"."**•  P^^  ««■«  questions  to  the  prosecuuix,— Whether  ahe  had  not  before 
■«!  connection  with  other  {Persons  f  and  whether  ahe  hod  not  had  connectkA  with  a  partk^ 
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im&ij  in  tte  prosecutrtXy  though  you  msy  eerttinly  ghre  Oftdenoe  of  gdoeral 
lightness  of  character,  and  general  evidence  of  her  being  a  street  walker. 

Cufwoodj  for  the  prisoner,  wished  to  put  the  following  questions  with  a  view 
to  contradict  the  prosecutrix.  ^^  Were  you  not,  on  Friday  last,  walking  the 
High  Street  of  Oxford,  to  look  out  for  men  ?**  and,  **  Were  you  not,  on  Friday 
ksf,  walking  in  the  High  Street  with  a  woman  reputed  to  be  a  oommon  prosth* 
tute?** 

Mr.  Justice  Pabk.  I  will  write  down  these  questions,  and  ask  my  learned 
bfoCher  whether  he  thinks  thdy  can  be  put. 

^5011       ^"^^  questions  were  submitted  to  Mr.  Justice  /.  Parke^  and  after 
-I  they  had  been  so,  Mr.  Justice  Pabk  said,— As  my  learned  brother 
thinks  they  are  legal  questions,  I  shall  allow  them  to  be  put. 

The  questions  were  put,  and  both  were  answered  in  the  negstive. 

The  witness  called  to  eontradiet  the  prosecutrix  did  not  answer. 

Veniwt-^Ottilty(«). 

/MiAm,  Amt  the  prossootion. 

Curufoodf  for  the  pf isonsr. 

[Attormes"  Watakt  and  »  ■■  -■  >] 


■psneasaaiadr  Wotd^B.,  hM  thst  aha  wm  aat  bossd  t»  imwer  theis  qiostiwifc  The  pri- 
sonev's  eoanael  then  offered  to  cell  e  wicneae,  to  prove  Uiet  the  proaecttUiz  had  been  caught  in 
hBd  with  a  fsuHc  man,  about  a  year  before  tilia  eharBe,  and  omred  to  call  tbe  yonitg  man  to 
ft»99  that  ha  had  had  coonaetioa  with  her.  Bat  the  laanied  Baron  held  that  all  ihia  waa  not 
Sdttiaaible.  aa  it  waa  evidence  of  partiealar  ^ta  not  eooaected  with  the  preeent  ebargB.  The 
twelve  Jodgea  confirmed  thia  opinion  of  IPeed*  B.,  aa  to  all  the  pointa.  In  the  caae  of  J?car  v. 
OMba,  t  Stark.  N.  f .  C.  S41,  it  waa  held,  that,  where  on  an  indictment  for  an  aaiaalt  with 
Intent  to  commit  a  rape,  the  pnMetntris  haa  bees  ewm  ejtareined  aa  lo  Crimea  eommicted  hf 
her  aaveral  jeara  belore  the  alle|ed  oflence,  witneaaea  might  be  called  to  ahow  that  her  cha- 
racter had  atnce  been  good ;  and  m  that  caae,  Holrowd,  J.,obaerved,  "  In  the  caae  of  an  indict- 
ment for  a  rape,  evidence  that  the  woman  had  a  bad  character  previona  to  the  aappoaed  com- 
HMon  of  tM  oflence,  f§  admiaaible,  bnt  the  defondant  cannot  go  into  evidence  of  particular 
focta.  Thia  ia  the  law  upon  an  indictment  for  a  rape,  and  I  am  of  opinion  that  the  aame  prin- 
dptea  apply  to  the  caae  of  an  indictment  for  an  aaaanit  with  intent  to  commit  a  rape." 

(e)  Tne  priaooer  waa  left  for  execution,  but  waa  afterwarda  pardoned,  aa  it  waa  diaooversd 
tbst  the  impntaiioBa  made  on  the  eharaeter  of  the  preeeouuriz  were  founded  in  truth. 


WORCESTER  ASSI2BS. 
BEPOR£  mi.  JUSTICE  FARK. 


REX  t^.  JOHN  HUNTER.    March  10. 

If  on  an  indictment  for  forgery  being  preaented  to  the  Grand  Jury,  it  appear  that  the  forged 
inatrument  cannot  be  prmiuced,  either  from  ita  bein^  in  the  handa  of  the  priaoner,  or  from 
any  other  aufficiem  cauae,  the  Grand  Jury  may  receive  aecondar}r  evidence  of  ita  contenta. 

An  indictment  for  forgery  being  preaented  to  the  Grand  Jury,  a  witneas  declined  lo  produce 
certain  deeda  before  them :  Held,  that,  if  the  deeda  form  a  part  of  the  evidence  of  the  wit- 
neaa'a  title  to  hia  own  eatate,  he  ienot  compellable  to  ptoduce  them,  but  that,  if  they  do  not, 
the  Grand  Jury  may  compel  their  production. 

If  the  trial  of  an  indictment  for  felony  ia  |)oetponed  at  the  inetance  of  the  priaoner,  on  account 
of  the  illneaa  of  a  witneaa,  the  priaoner  ia  never  required  to  pav  the  coata  of  the  proaecufor. 

Where  the  trial  of  a  caae  of  felony  ia  poatponed,  the  Court  will  not  make  any  order  for  the 
ezpenaea,  till  after  the  trial  haa  actaally  taken  place. 

A  BxiL  of  indictment  waa  pre^jnted  to  the  Grand  Jury,  against  Mr.  Runteri 
charging  him  with  having  uttered  a  forged  deed  of  dlemise.    The  forgarjr 
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imputed  was  by  an  alteration  of  the  deed  afler  it  was  executed.     In  several  of 
*the  counts  of  the  indictment,  the  deed  was  set  out  verbatim,  and  in  rikego 
others  the  deed  was  described,  and  only  that  part  set  out  in  which  the  ^ 
alleged  forgery  was  committed  (a). 

AAer  the  bill  was  presented  to  the  Grand  Jury,  Lord  Viscount  Deerhurst, 
and  the  rest  of  the  Grand  Jurors,  came  into  Court ;  and  Lord  Deerhurst  stated, 
that  a  lady  named  Parratt,  who  was  a  witness  on  this  indictment,  had  refused 
to  produce  certain  deeds,  which  it  was  material  for  the  Grand  Jury  to  see; 
neither  of  these  deeds  being  the  deed  alleged  to  be  forged :  and  his  Lordship 
further  stated,  that  the  Grand  Jury  wished  to  know  whether  they  could  compel 
the  production  of  these  deeds. 

Mr.  Justice  Park.     I  will  confer  with  my  learned  brother  on  this  point. 

Mr.  Justice  Pabk  (having  conferred  with  Mr.  Justice  J.  Parke)^  said, — ^My 
learned  brother  and  myself  are  of  opinion,  that,  if  these  deeds  form  a  part  of 
the  evidence  of  this  lady's  title  to  any  part  of  her  own  estate,  you  cannot  compel 
her  to  produce  them  ;  but,  if  it  should  appear  that  they  do  not  relate  to  the  Utie 
of  any  part  of  her  estate,  she  is  bound  to  produce  them  before  you. 

Lord  Deerhurst.  There  is  another  question  that  the  Grand  Jury  wish  to 
be  informed  upon,  which  is  this :  the  deed  alleged  to  be  forged,  it  appears,  can* 
not  be  produced  before  us,  it  being  in  the  possession  of  the  party  accused  (6) ; 
and  the  Grand  Jury  wish  to  know,  whether  they  can  return  a  true  bill  for 
forgery,  without  the  instrument  alleged  to  be  forged  being  produced  before  them, 

*Mr.  Justice  Park.     If  it  appears  to  you,  that  the  instrument  alleged  r*eQ« 
to  be  forged,  either  from  its  being  in  the  possession  of  the  prisoner,  or  *- 
for  any  other  sufficient  cause,  cannot  be  produced  before  you,  I  am  of  opinion, 
that  you  may  receive  secondary  evidence  of  its  contents. 

The  Grand  Jury  retired,  and  soon  after  returned  into  Court  with  a  true  Inll 
against  Mr.  Hunter,  for  forgery. 

March  11.  Mr.  Hunter  having  surrendered,  his  counsel  applied  to  put  off 
the  trial,  on  affidavits  stating  the  absence  of  a  material  witness.  This  applica- 
tion was  not  opposed,  but — 

Campbell^  for  the  prosecution,  stated  that  several  witnesses  in  support  of  tlie 
charge  had  come  from  a  great  distance ;  and  asked  that  the  trial  should  be  post- 
poned on  payment  of  costs  by  the  prisoner,  which  he  stated  to  be  the  constant 
practice  in  cases  of  assaults  and  other  misdemeanours. 

Mr.  Justice  Park.  I  never  knew  an  instance  of  a  prisoner  charged  with  a 
felony  being  put  upon  the  terms  of  paying  costs.     It  is  never  done. 

Campbell  then  applied  for  the  usual  order  for  the  prosecutor's  expenses, 
under  the  stat.  7  Geo.  4,  c.  64,  s.  22. 

Mr.  Justice  Park.  When  a  trial  for  felony  is  postponed,  the  practice  is,  not 
to  allow  the  prosecutor  his  expenses,  till  the  subsequent  assize  at  which  the  trial 
comes  on. 

The  trial  was  postponed  and  Mr.  Hunter  was  admitted  to  bail  (c). 

^ Campbell^  Ludlow^  Serjt.,  Curwood^  and  Godson,  for  the  prosecution.   r^KAA 

Jhunton,  Russell,  Seijt.,  and  C.  PhiUips,  for  the  prisoner.  ^  ^^ 

[Attomies— £*.  W.  ^  C  Oldaker,  and  Reeman.] 

u  liLZ? ??  *^°i?'"  ^^*  '"  '•>•  »"«  fo"n  ••  *he  indictment  in  /onto  CrveV^  esse.    That  csm 

II,???.    u"/?  ?*'•  ^^»  ""^  *«  fo"n  of  <l»  indicunent  will  be  feund  in  Cro.  Cir.  Comp.  2S5, 
■nd  2  Stark.  C.  L.  506. 


iriitn  te' «""^?  ^®  •**•  commencement  of  the  Aesixee,  the  attorney  for  the  prosecution  had 
biurhnJBM  ?*"!•*'  ?'*'*'•  *®  produce  this  deed  before  the  Grand  Jury,  and  alao,  in  case  a  true 

r*.?  M J^t*  ^®""/**  y^  produce  it  at  the  trial, 
to  have  iki  «!!i*'  '  been  on  bail  previous  to  the  finding  of  the  bill,  and  hia  counsel  wiahed 
that  it  con?H  n?^^''**?"*'®'  ^^  **!■  *>ail  enlarged  till  the  next  Aaaizes ;  but  Mr.  Justice  Park  aaid, 
their  consent  An  Tu  "*V"u*^l"  ^^^^^  ^  ^^  increase  the  responsibility  of  the  bail,  without 
■nd.  if  he  aoMar.^  .  .V  •  *"  undertook  for  was,  the  appearance  of  the  party  at  a  given  time, 
*«to  fresh  reooJni».«!iL:  rrV"*?'  .r*".*'  rosponaibility  was  at  an  end,  unless  they  cboee  to  enter 
-w  prinSSl  i^tb?"       •      A  **'*^'*'  ^nUittd  into  new  recognisanoes  for  the  appearsMS 
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STAFFORD  ASSIZES. 
BEFORE  MR.  JUSTICE  PARK. 


RYDER  V.  MALBON.    March  15. 


In  replaTin,  the  dofendant  in  his  avowry  stated  that  the  distress  was  ibr  rent  arrear,  and  that 
the  plaintiff  held  the  lands  on  certain  terms :  however,  on  the  plaintiff's  lease  being  put  in, 
it  appeared  that  he  held  on  other  and  different  terms :  Held,  that  this  variance  was  not 
amendable  under  the  stat.  9  Geo.  4,  c.  15. 

Held,  also,  that  that  act  onl]r  applies  to  cases  where  some  partieolar  written  instrument  is  pro- 
lessed  to  be  set  out  or  recited  in  the  pleading. 

Rbplbvin. — ^There  were  eighteen  avowries  for  rent  arrear.  Pleas  in  bar, 
non  tenuity  and  riens  in  arrear. 

The  piaintifT  held  under  a  lease,  granted  to  him  by  William  Malbon,  to  whom 
the  plaintiff  claimed  to  be  heir.  This  lease,  when  produced,  showed  that  the 
terms  of  the  plaintiflTs  holding  were  difierent  from  those  stated  in  any  of  the 
eighteen  avowries. 

Peake^  Serjt.,  applied  to  the  learned  Judge  for  leave  to  amend  the  record, 
contending  that  this  was  a  variance  caused  by  the  mis-recital  of  a  written 
instrument,  and  therefore  amendable  under  the  stat.  9  Geo.  4,  c.  15. 
*5951  *  ^"^^^^®  Park.     This  is  not  a  case  contemplated  by  *that  act. 

-I  There  is  no  recital  of  any  particular  deed,  it  is  a  statement  of  the 
tenancy,  which  is  really  tlie  whole  case.  If  I  were  to  suffer  you  to  amend  your 
avowries,  they  must  be  let  in  to  plead  de  novo.    All  that  cannot  be  done  here 

FtakCj  Serjt.,  and  R.  F.  Richards^  for  the  defendant.  Before  the  stat.  1 1  Geo. 
2,  c.  19,  s.  22  (a),  we  must  have  recited  the  lease  in  our  avowries,  and  then 
any  mis-recital  would  have  been  clearly  amendable.  Now  it  would  be  a  great 
hardship  on  the  defendant,  if  he  is  not  allowed  to  amend,  merely  because  he 
uses  the  short  form  of  pleading  given  by  that  statute,  instead  of  reciting  the 
entire  deed  in  his  plea. 

Mr.  Justice  Pabk.  I  am  most  clearly  of  opinion  that  this  case  does  not  fall 
within  either  the  spirit  or  the  letter  of  this  act  of  Parliament.  I  cannot  allow 
you  to  amend. 

Verdict  for  the  plaintiff. 

Mr.  Justice  Pabk.  I  am  of  opinion,  that  this  act  of  Parliament  only  applies 
to  cases  where  some  particular  written  instrument  is  professed  to  be  set  out  or 
recited  in  the  pleading. 

Campbell^  and  J»  Jerms^  for  the  plaintiff. 

Feake^  Serjt.,  and  R.  F.  Richards^  for  the  defendant. 

[Attomies — Read^  and  Hales.'] 

(a)  Tattt,  sect,  of  the  stat.  11  Geo.  2,  c.  19,  aAer  reciting  that  mat  difficulties  often  arise  in 
making  avowries  or  conusance  upon  distresses  for  rent,  proceeds  to  enact,  "  that  it  shall  and 
may  be  lawful  to  and  for  all  defendants  in  replevin  to  avow  or  make  conusance  generally,  that 
the  plaintifla  in  replevin,  or  other  tenants  of  the  lands  and  tenements  whereon  such  distress  was 
made,  enjoye  J  the  same  under  a  grant  or  demise  at  such  a  certain  rent  daring  the  time  wherein 
the  rent  distrained  for  incurred,  which  rent  was  then  and  still  remains  due ;  "  without  further 
setting  forth  the  grant,  tenure,  demise,  or  title  of  such  landlord  or  landkrds,  lessor  or  If-^—  " 

3Q 
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*WYNNE  V,  ANDERSON  and  five  others.     March  16. 

if  there  be  •  joint  action  of  treapus  against  aii  defemlanta,  and  the  plaintiiT  prove  a  joint 
paaa  committed  by  all,  and  toca  go  oa  to  prove  another  act  of  treapaaa  by  three  of  them, 
expecting  to  connect  the  other  three  with  tbia  alao,  but  fail  in  so  doing,  the  latter  three  are 
entitled  to  be  acquitted  before  the  defence  ia  opened,  as  the  plaintiff  must  be  taken  to  have 
elected  to  waive  the  joint  treapaaa,  and  to  have  gone  on  aa  against  those  three  for  the  secoB^ 
act  of  trespaaa  only. 

If  an  action  be  brought  against  aiz,  for  a  single  act  of  trespass,  and  the  plaintiff  by  hia  evidenee 
only  fix  three  of  them,  the  Judge  will  not  dinot  the  other  three  to  be  acquitted,  till  all  the 
evidence  for  the  defence  ia  gone  through. 

Tr^pass,  agiRUWt  the  six  defeodants,  for  hreakiog  a«d  entering  the  plaintiff's 
house,  and  taking  bis  goods,  and  converting  them  to  their  own  use.  Plea — 
General  issue. 

The  evidence  on  the  part  of  the  plaintiff  went  to  show,  that  all  the  nx  defend- 
ants assisted  in  taking  the  goods ;  and  the  plaintifTs  counsel  were  going  on  to 
show  that  two  oftiie  defendants  sold  them,  a  third  receiving  the  proceeds  of  the 
sale. 

OampbeOj  for  the  defendants,  objected  to  evidence  being  given  of  any  act 
lespocting  the  sale  by  two  of  the  defendants,  and  receipt  of  the  money  by  the 
third,  unless  the  plaintifTs  counsel  would  abandon  the  case  as  to  the  other  three 
who  were  proved  to  have  been  absent  at  the  time  of  the  sale. 

7\mnt09^  conird,  stated  that  he  expected  by  other  evidence  to  connect  the 
three  remaining  defendants  with  the  sale. 

The  evidence  was  received,  but  none  of  the  plaintifTs  witnesses  proved  any 
thing  to  connect  these  three  defoidants  with  the  sale. 

Campbell^  at  the  close  of  the  plaintifTs  case,  asked  to  have  them  acquitted. 

TaunUm^  for  the  plaintiff*.  In  cases  of  trespass,  where  the  plaintiff  has  by 
his  evidence  affected  only  some  of  the  defendants,  the  practice  has  always  been 
not  to  take  un  acquittal  of  the  others  as  soon  as  the  plaintiff  has  closed  his  case, 
but  to  let  the  whole  of  the  evidence  be  gone  through  on  both  sides,  to  see  whether 
the  remaining  ^defendants  atre  not  affected  by  the  witnesses  for  the  r«eA<j 
defence.  This  rule  I  have  heard  laid  down  by  Mr.  Justice  Le  Blanc  in  >- 
several  cases. 

Campbell^  for  the  defendants.  If  this  plaintiff  meant  to  recover  against  all 
the  six  defendants  for  the  joint  trespass,  he  was  not  at  liberty  to  go  into 
evidence  of  any  thing  respecting  the  sale,  ns  that  was  the  act  of  three  only. 
By  doing  that,  I  submit  that  he  must  be  taken  to  have  abandoned  the  case  as 
against  the  other  three. 

Mr.  Justice  Paux,  I  think  that  this  case  is  very  distinguishable  from  those 
in  which  several  persons  are  chai^ged  with  a  single  act  of  trespass,  but  in  which 
the  plaintiff,  by  his  evidence,  does  not  reach  the  whole  number  of  defendants, 
because  here  the  plaintiff,  having  proved  one  joint  trespass  against  all,  aban- 
dons that,  and  goes  into  evidence  of  a  wrongful  sale,  in  which  only  three  of 
tho  parties  were  in  any  way  concerned.  Now,  I  think  that,  by  doing  so,  the 
plaintiff  must  he  taken  to  have  elected  to  proceed  against  those  three  only,  and 
to  have  abandoned  the  other  three.  That  being  so,  I  think  that  those  other 
three  defendants  have  a  right  to  be  acquitted  before  the  other  defendants  go  into 
their  case. 

Three  of  the  defendants  were  accordingly  acquitted,  and 

Campbell  addressed  the  Jury,  on  behalf  of  the  other  three. 

Verdict  for  the  plaintiff,  against  the  three  defendants  who  were 
concerned  m  the  sale  of  the  goods. 

*  ThufOofiy  and  C.  PhillipSy  for  the  plaintiff.  ^^^^ 

Campbell^  and  Whateky,  for  the  defendants,  ^ 

[Attomies— TFAo&y,  and  Passman.'\ 


698] 


3  Carrinoton  &  Patne.  735 


Iq  the  CI  06  of  Banter  y.  CurttM  and  others,  Sitt.  after  M.  T.  1820,  (MS.)  Alhott,  C.  J., 
obaerved,  that  it  ia  a  matter  of  discretion  with  the  Judge,  whether  the  Jury  shall,  in  the  middle 
of  the  cauae,  acquit  a  particular  deiendaat,  agaioal  wmn  there  ia  no  case  made  out,  to  make 
him  a  witneas  for  the  othera. 


SHROPSHIRE  ASSIEES. 
BEFORE  MR.  JUSTICE  PAJtIL 


REX  V.  JOHN  PIKE,  and  MARY  his  Wife.    Ma^ck  21. 

A  diiclaration,  ui  ariicuh  aiortu,  aiade  by  •  child  only  four  years  old,  is  not  admissible  in  eTi- 
dence,  on  the  trial  of  an  indictment  for  tne  murder  of  such  child,  because  a  child  of  auch 
tender  yeara  could  not  have  had  that  idea  of  a  future  state  wiiich  is  necessary  to  make  auch 
a  declaration  admissible. 

T*HE  two  prisoners  were  indicted  for  the  wilful  murder  of  their  niece, 
Glizabeth  Pike,  a  child  aged  four  years,  by  beating  on  the  head. 

Shortly  before  her  death,  the  child  made  a  statement  to  her  mother,  as  to  the 
manner  in  which  she  had  been  treated  by  the  two  prisoners. 

J.  Jervisj  for  the  prosecution,  offered  to  give  this  declaration  in  evidence,  if 
the  learned  Judge  should  think  it  admissible  as  a  declaration  in  articulo 
mortis. 

Mr.  Justice  Pabk.  Wc  allow  the  declaration  of  persons  in  articulo  mortis 
to  be  given  in  evidence,  if  it  appear  that  the  person  making  such  declaration 
was  then  under  the  deep  impression  that  he  was  soon  to  render  an  account 
to  his  Maker.  Now,  as  this  child  was  but  four  years  old,  it  is  quite  im» 
possible  that  she,  however  precocious  her  mind,  could  have  had  that  idea 
of  a  future  state  which  is  necessary  to  make  such  a  declaration  admissi* 
ble.  In  the  deposition  of  the  mother,  to  whom  this  declaration  was  made, 
I  find  it  stated,  that  the  deceased  asked  the  deponent  to  lie  down  by  her, 
which  she  did,  and  that,  on  the  child's  asking  her  how  long  she  would  lie  by 
*1fi91  ^^^*  ^^^  ^deponent  replied  that  she  would  lie  by  her  till  she  got  up ;  and 
-■  that,  upon  her  saying  this,  the  deceased  said  that  she  should  never  get 
up  any  more ;  and  then  went  on  to  tell  her  mother  of  something  that  had  hap- 
pened. Now  this,  though  it  shows  that  the  deceased  thought  she  was  dying, 
does  not  show  that  she  had  any  idea  of  a  future  state ;  indeed  I  think,  that, 
from  her  age,  we  must  take  it  that  she  could  not  possibly  have  had  any  idea  of 
that  kind.  I  thought,  when  I  read  the  depositions,  that  this  declaration  was  not 
admissible,  and  I  so  told  the  Grand  Jury.  Since  that,  I  have  mentioned  the  point 
to  my  learned  brother  (Mr.  Justice  J.  Parke)^  and  also  the  ground  on  which  I 
had  formed  my  opinion,  and  he  qiiite  agrees  with  the  view  I  have  taken  of  the 
case 

Verdict— Not  Guilty. 

/.  JerviSj  for  the  prosecution. 

In  the  case  of  JRer  v.  Huekt,  1  Stark.  N.  P.  C.  523,  Lord  EOeHborough  says,  that,  where  • 
declaration  has  been  made  by  a  party  in  artiemlo  avrttf ,  the  question  whether,  under  all  the 
surrounding  circumstances,  such  declaration  ia  admissible  in  evidence,  is  a  question  entirely 
for  the  consideration  of  the  Court;  and  his  Lordahip  added  that  the  point  had  been  considered 
by  the  Juages  on  a  questbn  proposed  to  them  by  the  Judges  in  Ireland,  and  that  this  was  their 
unanimous  opinion.  As  to  the  caaes  in  which  declarations  in  articulo  mortit  are  admissibU, 
and  as  to  what  are  to  be  considered  as  declarations  im  articulo  wtortiSf  see  1  Phill.  Law  of  Bvid  . 
9B5  and  85 ;  and  Carr.  Supp.  233. 
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♦HEREFORD  ASSIZES. 
BEFORE  MR.  JUSTICE  J.  PARKE. 


REX  V,  CHARLES  ADAMS.    Mardi  24. 


If  the  only  evideneo  i^inst  a  pritoner  charged  with  a  larceny,  be*  that  alolen  property 
found  in  hia  poneaaion  three  months  after  the  loae  of  it,  the  Judge  will  direct  aa  aoqasttalt 
without  calling  upon  him  for  hia  defence. 

The  prisoner  was  iadicted  for  a  larcenyy  in  stealing  an  axe,  a  saw,  and  a 
mattock,  the  property  of  Joseph  Powell. 

The  prosecutor  proved  that  he  missed  the  tools  on  a  certain  day,  and  another 
witness  proved  that  he  found  them  in  the  possession  of  the  prisoner  three  months 
after  they  were  missed. 

Mr.  Justice  J.  Pabke  directed  an  acquittal,  without  calling  on  the  prisoner  foi 
his  defence,  observing,  that  a  possession  of  stolen  property  three  months  aAer 
it  was  lost,  was  not  such  a  recent  possession  as  to  put  the  prisoner  upon  showing 
how  he  came  by  it,  unless  there  was  evidence  of  something  more  than  the  mere 
fact  of  the  property  being  in  his  possession  at  that  distance  of  time  after  the  loss 
of  it. 

Verdict— Not  Guilty. 

Fide  antet  Vol.  2,  p.  452. 


MONMOUTH  ASSIZES. 
BEFORE  MR.  JUSTICE  PARK. 


REX  V.  EDWARD  BARNETT.     March  30. 

The  Court  will  direct  money  found  upon  a  priaoner  to  be  restored  to  him  before  trisl,  if  it 
wpear  by  the  depoaitions  that  it  ia  in  no  way  material  to  the  charge  on  which  he  is  to 


be  tried. 


The  prisoner  had  been  committed,  on  the  coroner's  inquisition,  on  a  charge 
of  murder,  and,  on  the  first  day  of  ♦the  Assize,  Cunoood,  for  the  prisoner,  r^^^, 
stated,  that  a  sum  of  81/.  15*.,  which  had  been  found  in  the  pocket  of  ^ 
the  prisoner,  was  in  the  hands  of  a  constable ;  and  he  stated,  that  this  sum  of 
"J{^"®y  was  in  no  way  material  to  the  charge  against  the  prisoner,  nor  was  it 
alleged  that  the  money  had  been  stolen  from  any  person;  under  these  circum- 
•tances,  he  applied  to  the  learned  Judge  to  order  that  it  should  be  returned  to 
ine  prisoner  before  the  trial,  as,  without  this  money,  he  had  not  the  means  of 

lu  ^*?^  t^o  expenses  of  his  defence. 

Mr.  Justice  Pakk.  I  have  read  the  depositions,  and  I  find  that  this  sam  of 
m?«uL*'  "?*  1°  »°y  ^y  material  as  evidence  on  the  charge  made  against  the 
pnaoner.     |  shall  therefore  order  it  to  be  delivered  to  him  forthwith ;  and  the 
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constable  who  has  the  money  must  go  to  the  gaol  and  deliver  the  amount  into  thtf 
prisoner's  own  hand. 

This  was  accordingly  done. 

Russelly  Serjt.,  and  Justice^  for  the  prosecution. 

Curwoody  and  Carrington^  for  the  prisoner. 

[Attornies — T.  ^  W,  A.  Williams^  and  Owen,} 

We  are  informed  that  Barrington,  the  celebrated  pickpocket,  made  a  aimilar  application,  at 
the  Old  Bailey,  at  the  time  of  his  arraignment  on  a  charge  of  larceny  from  the  peraon ;  and 
that  Eyre,  C.  B.,  directed  ihe  money  found  upon  him  to  be  forthwith  restored,  aa  it  did  not 
appear  by  the  depoaitiona  that  it  was  in  any  way  material  to  the  charge  on  which  he  was  to 
take  hia  trial. 


•602]  ♦REX  V.  DAVID  BOWEN.     Mirch  30, 

If  the  namea  of  the  Jurora  be  not  aet  out  in  the  caption  of  a  coroner's  inquisition,  and  the  inqui- 
sition be  not  signed  by  the  Jurors  with  their  names  at  length,  the  inquisition  is  bad.  If  some 
of  the  jurors  sign  with  their  marks,  such  marks  ought  to  be  verified  by  an  attestation. 

Manslaughter. — ^The  coroner's  inquisition  was  in  the  following  form  :— 
"  Monmouthshire,  to  wit,  an  inquisition  indented,  taken  for  our  Sovereign  Lord 
the  King,  at  the  house  of  J.  G.,  in  the  parish  of  L.,  in  the  county  of  M.,  on 
Monday,  the  22d  day  of  September,  in  the  9  Geo.  4,  before  E.  H.  P.,  gentle- 
man, one  of  the  coroners  of  our  said  Lord  the  King,  for  the  said  county,  on 
view  of  the  body  of  David  Lewis,  then  and  there  lying  dead,  upon  the  oath  of 
the  several  persons  whose  names  are  hereunder  written  and  seals  affixed,  good 
and  lawful  men  of  the  said  county,  duly  chosen,  and  who,  being  then  and  there 
duly  sworn  and  charged  to  inquire  for  our  said  Lord  the  King,  when,  how,  and 
by  what  means  the  said  David  Lewis  came  to  his  death,  do,  upon  their  oath, 
say  that  David  Bowen,  late  of,  dec,  on,  &c.,  with  force  and  arms,  die,  in  and 
upon,  dec,  did  make  an  assault."  The  inqubition  then  went  on  to  charge  a 
death  by  beating,  and  was  signed  with  five  names  at  length,  besides  that  of  the 
coroner,  and  with  &ve  signatures,  and  two  marks,  io  the  following  form  :— 
Jiro.  Saxubl,  The  mark  of 

Abm.  Rosses.  + 

Saml.  Dsaxis,  Willxam  Jamw. 

Edxd.  Sxith.  The  mark  of 

Thox.  Gbbgoht.  + 

RiCHABD  MoBOAN« 

Busby^  for  the  prisoner.  I  submit,  that  this  inquisition  must  be  quashed. 
The  first  objection  is,  that  the  names  of  the  jurors  do  not  appear  in  any  part  of  the 
inquisition,  they  are  not  set  forth  in  the  body  of  the  inquisition,  and  the  signa- 
tures are  several  of  them  abbreviated  ;  so  that  the  names  of  the  jurors  no  where 
appear  at  length.  There  is  also  another  objection,  which  is  this,  that  two  of  the 
*6031  J"''^'^  ^^'^  marksmen,  and  have  made  their  mark ;  now  I  submit,  that 
•I  these  marks  ought  to  have  had  an  attestation. 

Mr.  Justice  Pabk.  I  see  the  letters  Edmd.  put  before  one  of  the  surnames. 
How  can  I  say  that  that  must  mean  Edmund  ?  It  may  mean  Edmead.  It  often 
happens  that  persons  are  baptised  by  surnames.  With  respect  to  the  marks,  I 
certainly  think  that  they  ought  to  have  been  verified  by  an  attestation.  It 
appears  to  me  that  the  inquisition  is  bad  upon  both  points. 

Inquisition  quashed. 

Vol.  XI v.— 98  8Q* 
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Waisan^  for  the  prosecution. 
Butby^  for  the  prisoner. 

[Attornies— GoM,  and  T.  ^  W.  A.  WilUanu.} 


GLOUCESTER  ASSIZES. 
BEFORE  MR.  JUSTICE  J.  PARKE. 


REX  t^.  THOMAS  HIGGINS.    Apnl  6. 

If  a  proaecntor  gives  in  eTidence  a  declaration  made  by  a  iiriaoner,  it  becomes  evidence  ht  tbi 
prisoner,  as  well  as  against  him,  bat,  like  all  other  evidence,  the  Jnry  may  give  credit  lo 
one  part  of  it  and  not  to  another. 

The  prisoner  was  charged  with  a  larceny,  in  stealing  two  yards  of  woollen 
cloth,  the  property  of  John  Cor  nock. 

It  appeared,  that  the  prosecutor  was  at  an  inn  at  Berkeley,  and  that,  having 
the  piece  of  cloth  with  him,  he  led  it  on  a  chair  in  one  of  the  rooms  of  the  inn 
while  he  went  out,  and  that  on  his  return  he  missed  the  cloth.  It  was  proved, 
that,  in  about  four  hours  afler  the  loss  of  the  cloth,  the  prisoner  sold  it  at  a 
place  eight  miles  distant  from  Berkeley.  The  statement  of  the  prisoner,  made 
beioro  the  magistrate,  was  road  as  evidence  on  the  part  of  the  prosecution.  In 
this  the  prisoner  said,  **  that  the  cloth  was  honestly  bought  and  paid  (or.** 

*Mr.  Justice  J.  Pabke  (in  summing  up).  In  this  case  the  prose-  r*gAj 
cutor  has  given  evidence  of  what  the  prisoner  said  before  the  magistrate.  *- 
Now,  what  a  prisoner  says  is  not  evidence,  tinless  the  prosecutor  chooses  to 
make  it  so,  by  using  it  as  a  part  of  his  case  against  the  prisoner ;  however,  if 
the  prosecutor  makes  the  prisoner's  declaration  evidence,  it  then  becomes  evi- 
dence for  the  prisoner,  as  well  as  against  him ;  but  still,  like  all  evidence  given 
in  any  case,  it  is  for  you  to  say  whether  you  believe  it.  If  you  believe  that  the 
prisoner  really  bought  and  paid  for  this  cloth,  as  he  says  he  did,  you  ought  to 
acquit  him ;  but  if,  from  his  selling  the  cloth  so  very  soon  after  it  was  lost,  and 
that,  too,  at  a  distance  of  eight  miles,  you  feel  satisfied  that  the  statement  of  hit 
buying  it  is  all  false,  then  you  must  find  him  guilty. 

Verdict — Gailty. 

Oarringtonf  for  the  prosecution. 

[Attornies — Oroome  ^  SmithJ] 
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BEFORE  LORD  TENTERDEN,  C.  J.,  AND  MR.  BARON  OARROW. 


KENT  ASSIZES. 
BEFORE  MR.  BARON  GARROW. 


REX  V.  JAMBS  SCUDDER. 

On  an  indictment  for  administering  a  drug  to  a  woman  to  procure  abortion,  the  not  being  ^ 
with  cfttU,  if  it  appear  that  the  woman  was  not  with  child  at  all,  the  prisoner  must  be  acqoTtted, 
although  it  appear  that  the  prisoner  thought  that  she  was  with  child,  and  gave  her  the  ^ng 
with  an  intent  to  destroy  such  child. 

Indictxbnt  on  the  statute  43  Geo.  3,  c.  58,  s.  2  (a).  The  first  coimt  of 
*'60fil  ^^^  indictment  charged  that  the  ^prisoner  did  administer  (6)  to  one  Susan 
^  Cloudor  a  Iai^c*quantity  of  a  certain  drug  called  oil  of  savin,  with  intent 
to  procure  a  miscarriage,  she,  the  said  S.  C,  at  the  time,  &c.,  '*  being  with 
child,  but  not  quick  with  child."  The  second  count  charged  that  it  was 
administered  to  her,  '*  she,  the  said  S.  C,  at  the  time,  &c.,  not  being  quick  with 
child.'*  There  were  two  other  counts,  stating  it  to  be  **  a  certain  mixture  to  the 
jurors  aforesaid  unknown,"  instead  of  stating  it  to  be  oil  of  savin  (c). 

It  appeared  in  evidence  (d)  that  the  prisoner,  who  had  had  connection  with 
Susan  Clouder,  had  given  her  a  bottle  containing  some  liquid,  which  she  drank, 
and  that,  upon  her  asking  the  prisoner  why  he  had  given  it,  he  said,  **  to  kill 
the  little  one."  She  however  admitted,  on  cross-examination,  that  she  had  never 
been  with  child  at  all. 

(a)  The  stat.  43  Geo,  3,  c.  58,  is  wholly  repealed  by  the  stat.  9  Geo,  4,  c.  31 ;  however,  by 
sect.  10  of  the  latter  stat.  it  is  enacted,  "  That  if  any  person,  with  intent  to  procure  the  mis- 
carriage of  any  woman  not  heingf  or  not  being  proved  to  be^  then  quidt  with  ekild,  unlawfully 
and  maliciously  shall  administer  to  her,  or  cause  to  be  taken  bv  ner  any  medicine,  or  other 
thing,  or  shall  use  any  instrument  or  other  means  whatever  witn  the  like  intent,  every  such 
offender,  and  every  person  counselling,  aidinjg,  or  abettins  such  offender,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  trans- 
.  ported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or 
to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol^or  house  of  correction,  for 
any  term  not  exceeding  three  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
pnvately  whipped  (if  the  Court  shall  so  think  fit),  in  additfon  to  such  imprisonment.*' 

Although  this  decision  was  under  the  stat  43  Geo.  3,  c.  58,  it  is  equally  applicable  to  the 
provisions  of  the  stat.  9  Geo.  4,  c.  31,  s.  10,  as  the  passage  above  set  forth  in  italics  is  verbatim 
the  same  in  both  statutes. 

(6)  In  the  case  of  Rex  v.  Codman,  Carr.  Supp.  237,  which  was  an  indictment  for  administer- 
ing poison  to  E.  D.,  with  intent  to  murder  her,  the  proof  was,  that  the  prisoner  gave  her  a  bit 
ofcake,  which  contained  arsenic  and  sulphate  of  copper.  She  p  it  this  into  her  mouth  and  spit 
it  out,  but  did  not  swalfow  any  part.  This  was  held  to  be  not  sufficient ;  and  the  twelve  Judgen 
decided  that  it  was  not  an  administering  unless  the  poison  was  taken  into  the  stomach. 

(c)  The  form  of  the  indictment  will  m  fonnd  in  Arch.  C.  L.  235. 

id)  In  the  case  of  Rex  v.  Hntdkineon^  2  B.  &  C.  606,  n.,  it  waa  held,  that  on  an  indictment 
for  this  ofience,  the  dying  declaration  of  the  woman  to  whom  the  drug  was  administered  is  not 
admissible  in  evidence. 

(780) 
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Steer,  for  the  prisoner,  submitted,  that,  on  this  evidence,  the  prisoner  was 
entitled  to  be  acquitted,  as  no  miscarriage  could  possibly  have  been  produced. 

/.  JSspinaiaef  contrd,  relied  on  the  case  of  Rex  v.  FhiUips  (a),  and  contended 
that  the  ofTenoe  was  complete  if  *the  drug  were  given  with  an  intent  to  r*giw 
procure  abortion ;  and  that  here  the  intention  was  evident,  as  the  prisoner  '- 
said  that  he  had  given  it  **  to  kill  the  little  one." 

Gakbow,  B.,  expressed  a  doubt  as  to  the  authority  of  the  case  cited,  and 
having  conferred  with  Lord  Jhnterden,  C.  J.,  his  Lordship  left  the  caae  to  the 
Jury,  who  found  the  prisoner 

Guilty. 

Gaxkow,  B.,  then  reserved  the  ease  for  the  consideration  of  the  twelve 
Judges ;  who  held  the  conviction  wrong,  and  decided,  that,  to  oonstttate  this 
ofienoe,  it  was  necessary  that  the  woman  should  be  mth  child. 


(a)  3  Camp.  76.  In  that  eaae,  nHicre  the  iadietment  was  aimilar  to  that  in  tbe  preaent 
Lawrmf,  J.,  aaid,  '*  It  ia  immaterial  whether  the  ahmb  waa  aavin  or  not,  or  whether  or  not  it 
waa  capable  ofprocoring  abortion,  or  even  whether  the  woman  waa  actoallv  with  chUd ;  if  the 
priaoner  believed  at  the  time  that  it  would  proeure  abortkm,  and  ■dminiaterea  it  with  that  intent, 
the  caae  ia  within  the  f  tatate." 


CASES 


AT 


NISI  PRIUS 


■«•- 


COURT   OF  KING'S  BENCH. 


THIRD  SITTING  AT  WESTMINSTER,  IN  EASTER  TERM,  1820, 


BEFORE  LORD  TENTERDEN,  C.  J. 


BARWISE  V.  RUSSELL.    May  29. 

If,  in  an  action  on  a  bond  against  a  aiirety,  non-payment  by  the  principal,  after  a  notice  in  writing 
required  by  the  condition,  be  averrea  in  the  dedaratioHt  ino  the  defendant  eufier  judgment 
by  default,  it  w  not  necessary  to  give  evidence  of  the  notice,  beciose  the  allegations  of  tha 
declaration  are  not  pat  in  issue.  If  the  breach  be  assigned  under  the  statute  on  the  record 
after  judgment — SembU,  that  it  will  be  otherwise. 

The  plaintifT  declared  against  the  defendant  as  administratrix  de  bonis  non 
of  William  Weston,  deceased.  The  declaration  was  upon  a  bond  entered  into 
by  one  William  Strickland,  and  the  said  William  Weston,  whereby  they  became 
bound  in  the  sum  of  2000/.,  to  the  said  W.  S.  to  the  full  extent  of  that  sum,  the 
said  W.  W.  to  the  extent  of,  but  not  exceeding  600/.  The  declaration  then 
stated  the  condition,  which  (afler  reciting  that  W.  S.  was  indebted  to  Weston 
Barwise,  deceased,  and  the  said  plaintiff,  for  money  lent,  &c.)  was,  that,  if  the 
said  W.  S.  should,  within  three  calendar  months  afler  he  should  be  required  in 
writing  so  to  do,  pay  the  said  sum  of  600/.,  then  the  bond  should  be  void.  There 
was  a  proviso  that  the  said  W.  W.  should  not  be  liable  to  pay  in  his  lifetime, 
nor  his  executors  till  six  months  afler  his  death ;  and  also  that  he  should  not  be 
liable  to  pay  any  interest.  The  declaration  then  averred,  that  notice  in  tcriting 
toas  given  to  the  said  William  Strickland^  but  that  he  did  noty  within  three 
*dO01  ^^^^''  months  after  lie  was  required  so  to  do^  pay  the  said  *sum  rf 
^  600/. ;  and  that  six  months  had  elapsed  since  the  death  of  the  said  W. 
W.,  whereby  an  action  had  accrued,  &c. 

The  defendant  sufTered  judgment  by  default,  and  the  cause  came  before  Lord 
Tbnterdbn,  C.  J.,  upon  a  writ  of  inquiry. 

The  bond  was  produced  in  Court  and  read.  The  cause  was  not  defended, 
and  his  Lordship,  aAer  some  consideration,  was  of  opinion  that  the  evidence 
given  was  all  that  was  required.  His  Lordship  observed,  that,  if  it  had  been  a 
case  in  which  breaches  had  been  suggested  under  the  statute  upon  the  record 
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(^ier  ju^igment^  he  should  have  thought  it  necessary  to  prove  the  Dotioe  to 
Strickland ;  but,  as  the  breach  was  assigned  in  the  decIareUion^  the  avermeDta 
of  which  the  defendant  had  not  put  in  issue,  it  was  unnecessary  to  enter  into 
such  proof. 

The  damages  were  accordingly  assessed  at  600/. 

T.  Feake^  for  the  plaintiff. 

[Attomies — T.  Wdny^  and  Penon^ 

In  the  eaae  of  H»dgkm9om  v.  Manden,  2  Camp.  121,  there  wae  e  enggeetion  of  the  ooodidoc 
of  e  bond  entered  on  the  roll  after  judgment  on  demurrer,  and  it  wae  eucoeadiiUy  oooteoded 
by  the  defendant*e  oounael  that  it  waa  neoeaaarf ,  in  addition  to  the  production  of  the  bond,  id 
ahow  that  it  waa  the  aame  bond  aa  that  upon  which  the  judgment  waa  obtained,  becaoae  the 
defendant,  upon  that  atate  of  the  record,  had  had  no  opportunity  of  controverting  the  &cta  Bitted 
in  the  auggeation.  It  waa  admitted,  that  it  would  have  been  otherwiae  if  the  condition  of  tb» 
bond  haabeen  aat  oat  imtkt  ' 


♦SITTINGS  AT  WESTMINSTER,  AFTER  EASTER      ^^.^ 

TERM,  1829.  I  ^^^ 

BEFORE  LORD  TENTERDEN,  C.  J. 


DOE,  on  the  demise  of  HUGHES,  v.  DYBALL.    June  9. 

If,  in  an  ejectment,  it  be  proved  that  the  leaaor  of  the  plaintiff  let  the  loeiw  ca  cm  to  a  teaiat, 
'  who  held  peaceable  potacaaion  lor  about  a  year :  this  ia  aufficient  evidence  of  title  aa 
a  party  who  came  in  the  night  and  forcibly  turned  auch  tenant  out  of 


Ejectment,  to  recover  part  of  a  house,  situate  in  the  parish  of  St.  Luke, 
Middlesex.  The  lessor  of  the  plaintiff  sought  to  recover  a  room,  which  was  a 
part  of  the  Boot  public-house,  in  Grub  Street,  of  which  the  defendant  had 
obtained  possession.  On  the  part  of  the  lessor  of  the  plainriff,  a  release,  dated 
the  13th  day  of  November,  1618,  was  put  in.  By  this,  Lord  Reay  and  others 
joined  in  conveying  the  Boot  public-house  to  the  lessor  of  the  plaintiff,  and  a 
witness  was  called,  who  stated,  that  he  had  been  a  tenant  of  the  lessor  of  the 
plaintiff;  and  that,  in  the  year  1826,  the  lessor  of  the  plaintiff  let  the  Boot 
public-house  to  him,  and  that  he  received  the  key  of  this  room,  which  had  t 
separate  outer-door;  and  he  further  stated,  that  he  held  peaceable  possession  of 
this  room  with  the  rest  of  the  premises,  till  some  day  in  the  month  of  Novem- 
ber, 1327,  when  the  defendant  and  a  number  of  other  persons,  came  at  about 
three  oVlock  in  the  morning,  and  broke  into  it,  taking  forcible  possession. 

Chitty^  for  the  defendant,  objected  that  this  was  no  evidence  of  a  possession 
under  the  deed  of  conveyance,  as  that  was  dated  in  the  year  1818,  and  this 
tenant  did  not  come  in  till  1826. 

Lord  TENTEKnEiv,  C.  J.  Suppose  there  had  been  no  deed  at  all  put  in.  We 
find  that,  in  1826,  a  tenant  of  the  lessor  of  the  plaintiff  had  the  key  delivered 
to  him,  when  he  went  in,  and  that  he  had  peaceable  possession  of  this  roooii 
till  the  defendant  came  in  November,  1827.  That  *is  sufficient  proof  of  r^^w 
title  as  against  a  man  who  com«?s-  and  takes  forcible  possession  at  three  *• 
o*cIock  in  the  morning.     The  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiE 
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Oumty^  and  Busby,  for  the  lessor  of  the  plaintiff. 
C%tttyi  for  the  defendant. 

[Attornies — If.  Hughes^  and  RichardsanJl 


FELTON  V.  GREAVES  and  another.    June  6. 

A  patent  was  granted  for  a  machine  to  sharpen  knives  and  scissors,  and,  in  the  specification, 
this  was  directed  to  be  done,  by  passing  their  edges  backward  and  forward  in  an  angle  Ibrmcd 
by  the  intersection  of  two  circular  files ;  and  in  the  specification  it  was  also  stated,  that  other 
materials  might  be  used  acoordine  to  the  delicacy  of  the  edge.  It  was  proved  that,  for  scis- 
sors, there  ought  to  be  one  circular  file,  and  a  smooth  surface,  but  that  two  Turkey  stones 
might  also  succeed :  Held,  that  the  specification  was  bad,  as  it  neither  directed  the  machines 
for  scissors  to  be  made  with  Turkey  stones  nor  to  be  made  with  one  circular  file  and  a  smooth 
sarfoce. 

Ca8B  for  the  infringement  of  a  patent,  for  *'a  machine  for  an  expeditious  and 
correct  mode  of  giving  a  fine  edge  to  knives,  razors,  scissors,  and  other  cutting 
instruments.'*  Plea— General  issue.  Tiie  patent  and  specification  were  put  in, 
and  the  latter  described  a  machine  for  sharpening  cutting' instruments,  by  pass- 
ing their  edges  backward  and  forward  in  an  angle  formed  by  the  intersection 
of  two  circular  files.  The  specification  also  stated  that  other  materials  besides 
steel  might  be  employed,  according  to  the  delicacy  of  the  edge  required. 

One  of  the  machines  was  produced  ;  it  contained  two  steel  rollers  about  four 
inches  long,  formed  with  bosses  and  recesses  ,*  the  bosses  or  elevated  parts  of 
one  roller,  passing  into  the  recesses  of  the  other,  and  by  those  means  forming 
an  acute  angle  between  them.  The  bosses  of  both  rollers  were  files,  and  the 
recesses  smooth. 

This  machine  was  proved  to  be  useful  in  the  sharpening  of  knives,  but  it 
appeared  that  if  both  rollers  were  files,  it  would  not  do  for  scissors,  and  that  for 
scissors,  one  of  the  rollers  should  be  quite  smooth ;  however,  the  witnesses 
*6121  *^^^^*  ^^^^  ^^  Turkey  stones  were  used  for  both  the  ^rollers,  instead  of 
-I  steel,  it  would  be  possible  to  sharpen  scissors  with  a  machine  so  con 
structed. 

/.  Wtliiams,  for  the  defendant.  According  to  this  specification,  both  rollers 
should  be  of  equal  roughness,  but,  as  it  appears  that  one  class  of  the  instru- 
ments, namely  the  scissors,  require  that  the  two  rollers  should  be  diflerent, 
which  is  a  thing  not  stated  in  the  specification,  I  have  to  submit  that  the  speci- 
fication is  not  good. 

Lord  Tentekden,  C.  J.  I  am  of  opinion,  that  this  objection  must  prevaiL 
The  specification  describes  both  the  rollers  as  files,  and,  on  reading  it  with 
attention,  I  cannot  find  that  the  scissor  sharpener  is  described  as  having  the 
two  rollers  difilerent.  It  appears  to  me,  therefore,  that  the  specification  is  insuf- 
ficient, as  it  no  where  states  that  the  rollers  for  scissors  must  be  ''no  rough,  and 
the  other  not.  With  respect  to  constructing  the  rollers  with  Turkey  stone,  I 
cannot  find  that  it  is  any  where  stated  in  the  specification,  that  Turkey  stones 
used  on  both  sides,  will  do  for  scissors.     The  plaintiff  must  be  called. 

Nonsuit. 

Sir  /.  Scarlett,  A.  6.,  Brougham,  and  Rotch,  for  the  plaintiflT. 

/.  WiUiatM,  and  Milner,  for  the  defendants. 

[Attornies — F.  Jeyes,  and  RodgersJ] 

See  toe  cases  of  LewU  ▼.  Davit,  ante*  p.  502.  Crotaley  v.  Beverley,  ante,  p.  513,  and  Bhtom 
v.  Bleu,  anie,  Vol.  1,  p.  558,  and  Vol.  2,  Add.  p.  tL 
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♦DOE,  on  the  demise  of  WHEELDON,  i?.  PAUL.    June  6. 

Iri  ejectment  to  recover  demieed  premises  for  Don-pa]rment  of  rent,  nnder  the  nsaal  pron 
re-entry  on  non-payment  for  twenty-one  days,  it  appeared  that  the  rent  was  payable 
terly,  and  that  a  demand  of  more  than  one  quarter  s  rent  was  made  on  the  2l8t  da; 
o'clock  :  Held  that  cnly  one  quarter'' $  rent  should  have  been  demanded,  and  that  atsn 

A  lease  purported  to  have  been  signed  by  the  mark  of  the  party ;  a  person  proved  the  I 
writing  ol  the  subscribing  witness,  and  that  he  had  gone  abroad,  and  another  peraon  i* 
that  the  defendant  had  spoken  of  the  term  that  he  had  under  the  lease :  Held,  that  tfah 
sufficient  proof  of  the  execution  of  the  lease  by  the  defendant. 

Ejectment  for  a  house,  In  the  parish  of  St.  Creorge,  Hanover  Square.    1 
ejectment  was   brought   upon  a  clause  of  re-entry,  contained  in  a  lease, 
which  it  was  provided,  that,  if  the  rent,  which  announted  to  75/.  par  anm 
payable  quarterly,  should  be  in  arrear  for  twenty«ono  days,  the  lessor  sboatd 
have  a  right  to  re-enter. 

To  dispense  with  proof  of  the  execution  of  the  lease  by  the  subecribiog  wit- 
ness, a  person  was  called,  who  proved  his  handwriting,  and  stated  that  the 
subscribing  witness  went  abroad  about  two  years  before,  but  that  he  did  not 
know  what  had  beconie  of  him  since.  The  lease  purported  to  be  signed  by  the 
mark  of  the  defendant.  In  addition  to  this  proof,  another  witness  was  called, 
who  stated,  tliat  the  defendant  had  spoken  of  having  sixteen  years  to  come  of 
the  term  granted  by  the  lease. 

Lord  Teittbrden,  C.  J.,  held,  that,  on  this  evidence,  the  lessor  of  the  plaintiff 
was  entitled  to  have  the  lease  read. 

The  plaintiff's  attorney  proved,  that,  on  the  25th  of  March  (the  quarter-day), 
he  accompanied  the  lessor  of  the  plaintiff  to  the  premises,  when  the  lessor  of  the 
plaintiff  asked  for  the  rent,  but  was  not  paid ;  and  he  further  stated,  that  they 
went  again  on  the  15th  of  April  (which  was  the  last  of  the  twenty-one  days 
given  by  the  lease  for  payment  aAer  the  rent  became  due),  and  that  they  again 
demanded  the  rent  of  the  defendant,  who  did  not  pay  them.  In  his  cross-exami- 
nation he  said,  that  the  sum  demanded  was  193/.  105.,  and  that  the  denrmnd  oo 
the  15th  of  April  was  made  at  about  one  o'clock  in  the  day. 

Steer^  for  the  defendant.     I  submit  that  the  demand  proved  is  not  sufficient  to 
support  the  plaintiff's  case.     At  ^common  law,  a  tenant  who  has  to  pay  r#|>|j 
rent,  has  till  sunset  of  the  day  on  which  it  is  demandable ;  and  unless  *- 
the  demand  be  made  at  the  last  hour  of  the  day,  it  is  insufficient. 

Lord  Tenterdbn,  C.  J.  (stopping  Steer  for  the  defendant.)  There  are  two 
objections  in  this  case — Firstj  that  the  plaintiff  has  demanded  a  larger  sum  than 
he  ought  if  the  non-payment  was  to  work  a  forfeiture.  The  rent  is  75/.  a  year, 
payable  quarterly;  and  the  demand  should  have  been  of  a  quarter'*s  rent  only; 
whereas  the  lessor  of  the  plaintiff  demanded  198/.  lO^.  Secondly^  the  demand 
ought  to  have  been  made  at  the  last  hour  of  the  day,  at  sunset ;  for  the  tenant 
has  till  then  to  make  payment ;  and  the  demand,  to  work  a  forfeiture,  should  be 
made  at  the  time  when  the  tenant  is  bound  to  pay.  I  speak  with  perhaps  morp 
confidence  on  this  subject,  because  I  remember  that  very  early  in  my  proles* 
sional  life,  I  had  occasion  to  consider  this  question,  and  I  wrote  a  much  more 
elaborate  opinion  than  I  should  think  of  delivering  now,  and  it  so  happened  that 
that  opinion  came  before  a  gentleman  very  eminent  at  the  bar  (Mr.  Erskine), 
who  wos  pleased  to  compliment  me  upon  it.  I  mention  this  circumstance,  to 
show  in  what  manner  this  subject  has  been  impressed  on  my  mind. 

Nonsuit, 

Denman^  and  FoUlett^  for  the  lessor  of  the  plaintiff. 

Steer^  for  the  defendant. 

[Attomies — Hurley^  and  Burgess,"] 
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r  the  ensuing  Term,  Denman  moved  to  set  aside  the  nonsuit ;  but  the  Court 
led  a  rule. 

The  authorities  on  this  subject  will  be  found  collected  in  1  Wms.  8aund.  287,  n.  16. 


-T  •ADJOURNED  SITTINGS  IN  LONDON,  AFTER  EASTER 
'j  TERM,  1829.        • 


The  Right  Honourable  Sir  L.  SHADWELL,  Knight,  v.  HUTCHINSON. 

June  11. 

The  custom  of  London,  which  sllows  a  man  to  build  to  any  height  upon  ancient  foundations, 
although  he  may  darken  hie  neighbour's  lishts  thereby,  must  be  confined  to  cases  where  all 
the  four  walls  of  the  building  belong  to  the  porty,  and  will  not  justify  him  in  raising  an 
obatructbn  by  means  of  three  walls  of  his,  so  as  to  darken  the  lights  in  a  fourth  wall  berang* 
ing  to  bis  neighbour. 

The  first  count  of  the  declaration  stated,  that  the  plaintiflT,  on  the  22d  day 
of  November,  1822,  demised  a  certain  messuage  and  premises  in  the  parish  of 
Saint  Alphage,  London,  to  one  John  Daniel  Gower,  for  a  certain  term  of  years 
not  yet  expired,  the  reversion  thereof,  after  the  expiration  of  the  said  term^ 
belonging  to  the  said  plaintiff.  It  then  went  on  to  aver,  that,  also,  before  and  at 
the  time,  &c.,  there  was  and  now  is,  and  of  right  ought  to  be,  in  the  said 
messuage^  a  certain  ancient  window,  through  which  the  light  and  air  for  and 
during  all  that  time  ought  to  have  entered  and  come,  and  still  of  right  ought  to 
enter  and  come,  from  a  certain  open  and  uncovered  place  or  space  situate  and 
being  in  London  aforesaid,  and  next  and  adjoining  to  the  said  messuage,  into  a 
certain  room  or  apartment  in  and  parcel  of  the  said  messuage,  for  the  convenient 
and  wholesome  use,  occupation,  and  enjoyment  thereof;  yet  the  defendant,  well 
knowing  the  premises,  but  contriving,  &c.,  to  injure,  prejudice,  and  aggrieve 
the  said  plaintiff  in  his  reversionary  estate,  &c.,  during  the  continuance  of  the 
said  term,  and  whilst  the  said  plaintiff  was  interested,  dsc,  to  wit,  on  the  1st  of 
January,  1824,  and  on  divers  other  days  and  times  between  that  day  and  the 
exhibiting  of  the  bill,  d^c,  wrongfully  and  unjustly,  without  the  leave  or  license, 
and  against  the  will,  of  the  said  plaintiff,  put,  fixed,  and  placed,  and  caused,  dec, 
to  be  put,  dix;.,  close  and  next  adjoining  to  the  said  messuoge,  a  certain  nxf  or 
caver  above  and  over  the  said  open  and  uncovered  place  or  space,  and  higher 
up  than  the  said  window,  and  thereby  roofed  in  and  covered  over  the  said  place 
or  space  higher  up  than  the  said  window,  and  wrongfully,  &c.,  kept  the  said 
roof  *or  cover  so  put,  dec,  and  the  said  place  or  space  so  roofed,  &c., 
for  a  long  space  of  time,  dec.  By  means  whereof  the  said  room  or 
apartment,  dec.,  was,  and  still  is,  greatly  darkened,  dec,  and  thereby  the  said 
room  hath  been  rendered  close,  uncomfortable,  unwholesome,  and  unfit  for  habi- 
tatiom,  dec.  The  concluding  averment  stated,  that  the  plaintiff,  by  means  of  the 
said  several  premises,  was  greatly  injured,  prejudiced,  and  aggrieved  in  hit 
reversionary  estate,  dec. 

There  were  other  counts,  stating  the  complaint  in  a  different  manner,  and 
one  which  charged  the  defendant  with  having  cut,  broken,  and  made  divers 
large  holes  and  apertures  in  one  of  the  walls,  and  put  pieces  of  timber  and  wood 
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in  them,  whereby  the  house  was  damaged  and  the  plaintiflTinjufed  in  his  rever- 
aioiiary  interest  (a). 

Plea — The  general  issue. 

The  plaintiff  sued  as  a  trustee.  To  prove  the  antiquity  of  the  window,  a 
witness  was  called  who  was  sixty-seven  years  of  age,  and  he  proved  that  he 
served  his  apprenticeship  in  the  house  in  question ;  that  the  window  was  very 
high  up  in  the  wall  of  the  room,  and  had  a  table  under  it,  at  which  they  worked, 
and  that  the  window  then  had  the  appearance  of  being  very  old.  The  extrac- 
tion was  occasioned  by  a  skylight  roof  in  a  yard  between  the  house  in  question 
and  that  occupied  by  the  defendant.  There  had  been  a  similar  skylight  before, 
but  it  was  then  so  placed  in  a  slanting  position  as  to  be  below  the  window  in 
question,  and  therefore  not  to  darken  it.  The  skylight  complained  of  rested  on 
two  side  partitions  crossing;  the  yard,  one  of  which  had  been  raised  so  as  to  bring 
the  skylight  across  the  window  in  question,  and  to  obstruct  about  half  of  it. 
The  plaintifTs  witnesses  said,  that  the  support  of  the  (brmer  skylight  was  by  a 
partition  of  wood,  and  that  the  brick  wall  was  a  new  erection.  They,  however, 
^admitted,  on  their  cross^xamination,  that  the  obstruction  might  easily  nmyj 
be  removed  in  the  course  of  two  or  three  days.  ^ 

/.  Williams  and  Cunvood^  (or  the  defendant,  first  contended,  thai  the  injury 
was  not  such  as  to  entitle  the  reversioner  to  maintain  an  action. 

Lord  Tentebden,  C.  J.  I  have  no  doubt  that  this  is  a  case  in  which  the 
reversioner  may  maintain  an  action,  because  it  is  an  injury  to  the  right  that  he 
complains  of;  and  the  effect  of  letting  the  obstruction  stand  might  be,  that,  from 
the  death  of  witnesses,  evidence  of  its  erection  might  be  lost,  and  so  the  injury 
would  become  permanent  {b), 

J,  Williams  then  opened,  that  he  should  be  able  to  prove,  that,  in  the  yard 
in  question,  there  was  originally  a  brick  wall,  having  every  appearance  of  betog 
ancient,  upon  which  the  original  skylight  rested,  and  that  the  defendant  had 
only  raised  that  wall,  and  consequently  the  skylight,  as  he  might  legally  do 
within  the  city,  according  to  the  custom  of  London,  which  allows  a  man  to  build 
to  any  height  upon  ancient  foundations,  even  though  he  should  ^darken  r*»|o 
his  neighbour's  lights  thereby.  He  referred  to  Bohun's  Privilegia  Lon-  *- 
dini,  p.  54,  title,  **  Concerning  building  on  old  foundations,  and  stopping  of 
lights,  in  the  city  of  London  (c).'' 

(a)  It  wu  stated  to  be  •  matter  of  dispute,  whether  the  holdfasts  in  the  wall  of  the  plaintifTs 
kouse  were  ancient  or  not ;  but,  from  tne  turn  which  the  cause  took,  the  consideration  of  that 
question  became  unnecessary. 

(b)  In  the  case  of  Je»ffr  v.  Gifford^  4  Biur.  2141,  which  was  an  action  for  erecting  a  wall, 
whereby  the  plaintifT's  lights  were  obstructed,  the  plaintiif,  in  one  of  the  counts,  declared  as  the 
reversioner,  and  a  verdict  was  found  for  the  plaintiff,  with  general  dnmsges. 

Mr.  Serjeant  Burland  moved  in  arrest  of  judgment,  on  the  ground,  thsi  the  action  would  oat 
lie  by  a  reverBioner,  being  only  an  injury  to  the  oers en  in  pof»e*fion.  He  obtained  a  rule  to 
■how  cause,  but,  when  it  came  on  to  be  argued,  Mr.  Justice  AmIoh  mentioned  a  case  of  Ttm- 
linMOH  V.  BrowHt  decided  in  Easter  Term,  1755.  There,  in  s  similar  action,  it  had  been  argued 
for  the  defendant,  that  a  temporary  nuisance  could  not  be  an  injury  to  the  inheritance,  as  it 
might  be  abated  before  the  estate  came  into  possession,  and  that  a  contrary  conatmction  would 
render  the  party  liable  to  a  douUe  action.  On  the  other  hand,  it  woa  contended,  that  the 
obstruction  would  lessen  the  value  of  the  reveraion  on  a  aale.  The  Court  were  of  opinion  that 
an  action  might  be  maintained  bofh  by  the  reveraioner  and  the  tenant ;  and  upon  the  authority 
of  this,  the  rule  of  Mr.  Serjeant  Burland  was  directed  to  be  discharged. 

(e)  It  is  there  said :  **  It  is  warrantable,  by  the  custom  of  London,  to  rebuild  any  house  upon 
the  old  foundation  where  the  ancient  house  stood,  in  height  at  the  pleasure  of  the  party,  altboogfa, 
by  rebuilding,  the  lights  of  his  neighbour  be  stopped  up,  unless  there  be  some  writing  to  the 
contrary.**  The  case  o(  EeffinalH  Huffhett  is  mentioned  as  deciding  the  following  pomta,  res. 
"  That  the  custom  of  London  will  not  enable  a  man  to  erect  a  new  house  upon  a  void  space  of 
ground,  whereby  the  ancient  lights  of  an  old  house  ore  stopped  up  ;*'  and  also,  **  that,  if  the  new 
house  be  only  erected  on  the  ancient  foundation,  without  any  enlorgement.  either  in  longitude 
or  latitude,  howsoever  it  be  made  so  high  that  it  stoppeth  up  the  lights  of  the  old  house,  yet  he 
la  not  subject  unto  any  action,  becauoe  the  law  authorises  a  mon  to  build  as  high  as  he  msy 
vpon  an  ancient  foundation."  The  author  adds,  '*  and  agreeing  to  this  seemeth  4  Ed.  3,  l.'iO, 
to  be,  where  an  assize  of  nuisance  was  broueht  for  erecting  a  house  so  high  that  the  light  of  the 
plaintiflT,  in  the  next  adjoining  houpe,  woa  disturbed  by  it.*'  Upon  this  particular  custom  we 
also  the  case  of  Plummery.  JSmlAem,  1  Burr.  848,  where  the  two  following  customs  vers 
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*Ijonl  TxNTKSDBN,  C.  J.  Supposo  yott  prove  your  case  as  you  have 
Atated  it,  I  do  not  think  that  it  will  be  any  answer  to  this  action.  I  am 
of  opinloo  that  the  costoni  must  be  confined  to  building  on  ancient  fbujadations, 
where  all  the  four  walls  belong  to  the  party.  In  this  case  you  come  close  to 
the  plaintiflTs  house  and  raise  the  skylight  against  it,  which  I  think  you  are  not 
entitled  to  do.  I  give  no  decided  opinion  as  to  the  l^[ality  of  the  custom,  but 
I  should  think,  that,  in  order  to  support  it,  the  walls  which  are  raised  must  be 
very  old,  at  least  as  old  as  the  lights  which  they  obstruct.  However,  I  wish 
not  to  be  considered  as  deciding  that  question  now.  The  verdict  must  be  for 
the  plaintiff. 

Verdict  (or  the  plaintiflT. — ^Damages  Is.  (a). 

TliUTiton  and  Coleridge^  for  the  plaintiff. 

J.  WUliams  and  Curmod^  for  the  defendant. 

[Attornies — Lake  ^  Co,,  and  Eieke.l 

pleaded  :  JFtrtl,  '*  That,  if  any  person  haa  a  measuaffe  or  houae  in  the  city  of  Iiondon  adioiaiaf 
or  contiguous  to  another  meMiiage  or  house,  or  to  tne  ancient  fomndatwiu  ^  mm,  in  the  said 
city,  which  former  house  has  aneimU  ligktg  or  windowt  fronting  opposite  to  or  over  such  other 
adjoinine  or  contiguous  messuage  or  house,  or  ancient  feundatioH  of  &iu;  auch  other  penout 
owmer  of  the  loiter  meeeuage  or  house,  or  ancient /eamilalMii  of  one,  may  well  and  lawfully  exalt 
such  his  messuage  or  house,  or  rebuild,  upon  the  ancient  foundations  of^such  his  adjacent  or  con- 
tiguouB  messuage  or  house,  an  v  new  museuage  or  house,  to  any  height  that  he  shall  please,  against 
and  opposite  to  Ske  said  ancient  ligl^s  and  windows  of  such  first  mentioned  neighbouring  messuage 
or  houae,  to  which  his  wussuage  or  house  or  ancient  foundations  of  a  wussuage  or  house,  are  so 
contiguous  or  adjoining,  and  thereby  darken  and  obscure  such  ancient  lights  and  windows  of  such 
firat  mentioned  neighbouring  house,  havine  such  ancient  lights  and  windows,  unless  there  has 
been  eome  writing,  instrument,  or  record  of  an  agreement  or  restriction  to  the  contrary."  The 
oeoemd  cuatom  pleaded  was  similar  to  the  first,  aobsiittttingthe  words  erection  orhuiiding  for  the 
words  wussuage  or  house.  On  these  pleas  issue  was  joined,  and  writs  of  certiorari  were  directed 
to  the  Mayor  and  Aldermen  to  certify  whether  there  were  such  customs  or  not :  and  Sir  William 
Moreton,  Knight,  Recorder  of  London,  certified,  ore  tenus,  by  command  of  the  Lord  Majfor  and 
Aldeimen,  that  there  was  each  a  cuatom  as  that  alie|^  in  me  first  plea,  but  not  such  a  custom 
as  that  alleged  in  the  second.  The  Reporter  adda  m  a  note,  that  **  a  consultation  was  had  in 
the  city,  concerning  the  sort  of  gown  which  it  was  proper  for  the  Recorder  to  put  on,  to  make 
this  ore  tenus  return  ;  in  which  conaultaiion  it  was  determined,  that  it  ought  to  be  the  purple 
cloth  robe,  faced  with  black  velvet,  and  not  hia  acarlet  gown,  his  black  silk  one,  nor  the  com- 
mon bar  gown." 

(a)  Aa  to  the  customs  of  London  generally— In  1  Rolle's  Rep.  p.  106,  it  is  said :  **  If  judg- 
ment be  given  in  London,  and  it  comes  into  B.  R.,  we  ought  to  take  notice  of  the  custom  of 
London  without  beinff  alleged."  And  in  Applelon  v.  Stoufhton,  Cro.  Car.  516,  the  defendant 
pleaded  a  custom  of  London,  relating  to  the  trade  of  a  point  maker,  upon  which  the  piaintifT 
took  issue,  and  a  writ  was  awarded  to  the  Mayor  and  Aldermen  to  certify  by  the  mouth  of 
their  Recorder  (ore  tenus),  whether  there  was  such  a  custom,  and  the  Recorder  certified  that 
there  was  not.  And  after  this  certificate  it  was  moved,  that  this  was  a  mb^rial.  But,  after 
long  deliberation,  it  was  resolved  by  the  Court,  that  the  trial  was  good.  The  manner  of  obtain- 
ing  such  a  certificate  of  a  custom  of  London  is  set  forth  in  the  case  of  Plssiaier  v.  Bentham, 
1  Borr.  248. 


•620]  •KING  V.  LOW.    June  12. 

The  statute  8  Ann.  c.  9,  s.  39,  making  void  indentures  of  apprenticeship,  in  which  the  full  som 
and  sums  of  money  received,  given,  paid,  secured,  or  contracted  for,  are  not  trulv  inserted, 
does  not  apply  to  cases  where  the  sum  actually  paid  is  inserted  in  the  indenture,  though  it  is 
a  less  sum  than  that  which  was  originally  agreed  for,  and  the  reduction  was  made  to  diminish 
the  amount  of  stamp-duty. 

CovKNANT,  on  an  indenture  of  apprenticeship,  for  not  instructing,  &c.,  by 
the  apprentice  against  the  master.  Pleas — Non  est  factum,  and  several  special 
pleas :  upon  which  the  issues  in  substance  were,  Fir^j  whether  the  apprentice 
Tolunfarily  absented  himself,  and  became  bound  to  another  person  ; — Secondly, 
whether  he  was  dismissed  because  he  was  incapable  from  ill  health  of  atteni* 
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iog  to  the  business ;— aad  thirdly^  whether,  8U[^x)sing  he  bad  absented  hims^f^ 
ho  had  aflerwards  tendered  biroself  to  serve,  and  was  refused. 

From  the  evidence,  it  appeared,  that  the  plaintiff,  whose  father  was  a  water- 
man, was  bound  apprentice  to  the  defendant  in  April,  1826,  to  learn  the 
business  of  a  book-binder,  and  continued  with  him  till  October,  1827,  when  the 
business  was  parted  with  to  a  Mr.  Williams ;  the  apprentices,  three  in  number, 
of  whom  the  plaintiff  was  the  youngest,  continuing  in  it.  The  plaintifi*  had  been 
employed  chiefly  in  out-door  work  before  Mr.  Williams  took  the  business ;  and 
on  being  put  to  the  in-door  work,  which  was  heavy,  he  became  ill,  and  went 
home  ill  twice  between  the  1st  of  October,  1827,  and  the  beginning  of  May, 
1828.  It  appeared  that  the  work  began  about  seven  in  the  morning,  and  that 
the  plaintiff  used  to  become  fatigued  and  unable  to  proceed  with  his  bunness 
about  four  in  the  aflernoon.  Mr.  Williams  sent  him  to  his  father  one  Sunday 
morning,  he  having  then  been  ill  for  several  days  and  done  no  work,  and  sent 
a  note  with  him,  stating,  that  bis  business  would  not  permit  him  to  continne  to 
keep  him.  In  consequence  of  this,  the  father  called  upon  Mr.  Williams,  who, 
in  conversation,  told  him  that  he  had  only  business  enough  for  two  apprentices, 
and  also,  that  the  plaintiff's  state  of  health  was  such  as  to  render  him  unfit  for 
the  business  of  a  book-binder.  On  the  12th  of  June,  1828,  the  plaintiff  was 
Dound  to  a  waterman,  who  was  a  proprietor  of  one  of  the  Gravesend  sailing 
poats.  The  father  obtained  the  ^indenture  from  Mr.  Williams,  saying,  r«^i 
that  it  was  the  only  evidence  of  his  having  paid  the  premium.  He  '- 
aflerwards  went  to  the  defendant's  son,  who  managed  the  defendant's  afiain, 
and  he  told  him  that  he  had  settled  his  father's  debts  by  paying  7s.  in  tbs 
pound.  The  plaintiff's  father  said  he  thought  he  was  entitled  to  the  same. 
The  defendant's  son  said  he  could  not  see  that,  but  gave  no  reason.  The  fdain- 
tifTs  father  then  made  inquiries  as  to  the  truth  of  the  statement,  and  found  tliat 
it  was  correct.  It  appeared  further,  that  20/.  was  the  premium  agreed  far  ^  but 
that  19/.  195.  only  was  paid,  and  the  stamp  on  the  indenture  was  for  the  sum  paid. 

Scarlett^  A.  G.,  for  the  defendant,  first  submitted,  that  the  indenture  was  void 
under  the  statute  8  Ann.  c.  9,  s.  39,  which  enacts,  that  all  indentures  of  appren- 
ticeship, &c.,  *'  wherein  shall  not  be  truly  inserted  and  written  the  full  sura  and 
sums  of  money  received,  or  in  any  udse,  directly  or  indirectly^  given,  paid, 
secured,  or  conlracted  for^  with  or  relating  to"  any  apprentice,  &c.,  "  shall  be 
void,  and  not  available  in  any  Court  or  place,  or  to  any  purpose  whatsoever, 
any  charter,  law,  or  custom  to  the  contrary  notwithstanding." 

Lord  Tbntbrdbn,  C.  J.,  was  of  opinion,  that,  as  the  sum  mentioned  in  the 
indenture  was  the  sum  actually  paid,  it  was  sufficient  (a). 

Scarlett^  A.  G.,  then  addressed  the  Jury,  and  contended, — Firsts  that  the 
plaintiff  was  not  entitled  to  a  verdict,  as  there  was  no  proof  of  any  tender  of 
his  services ; — and  Secondly^  that,  if  he  was  entitled  to  a  verdict,  yet  it  was  a 
case  for  nominal  damages  only,  as  the  business  of  a  waterman  was  better  suited 
to  his  health  than  that  of  a  book-binder ;  and  it  would  be  unfair  to  give  back,  in 
the  shape  of  damages,  any  portion  of  the  premium,  as  the  plaintiff  *had  r#g22 
been  supported  for  two  years;  and  the  principle  upon  which  premiums  '- 
are  given,  is,  that  the  master  may  have  some  recompense  for  the  early  part  of 
the  time  during  which  the  apprentice  is  of  little  use  in  the  business. 

Hutchison^  for  the  plaintiff,  in  reply,  contended,  that  there  was  a  sufficient 
tender  of  service,  and  that  the  state  of  health  was  produced  by  the  sudden 
change  from  the  out-door  work  to  the  confinement  of  the  in-door  business.  He 
also  submitted,  that  the  plaintiff  was  entitled  to  damages,  inasmuch  as  the  busi- 
ness of  a  book-binder  was  more  profitable  than  that  of  a  waterman. 

Lord  TsKTBRDBN,  C.  J.  (in  summing  up),  said : — The  only  question  of  fact 
is,  whether  there  was  a  sufficient  offer  on  the  part  of  the  plaintiff  to  letuni  to 

C^'^  "^M  ^^^^^*  ^'^  ^®  opinion  of  Lord  EUaOanui^,  in  the  case  of  Sk^kerd  ▼.  &&.  3 
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ihe  service.  It  is  quite  clear  that  there  was  no  voluntary  absenting.  The  letter 
of  Mr.  Williams,  written  at  the  tinoe  when  there  was  no  controversy,  seems  to 
me  better  evidence  than  the  parol  testimony  of  what  occurred  afterwards.  But 
the  statements  of  Williams  altogether  diflfer  very  little  from  his  evidence,  for  he 
says,  that  he  had  not  employment  for  more  than  two  apprentices,  although  he 
mentioned,  in  addition,  the  state  of  the  plaiotiflTs  health.  The  state  of  health 
would  naturally  be  a  reason  for  selecting  the  plaintiff  as  the  one  to  be  sent  back 
under  such  cireumstanoes.  If  you  take  a  young  lad  who  has  been  used  to  out- 
door work,  and  keep  him  in  a  confined  room  for  several  days  together,  it  will 
have  the  eJTect  of  injuring  bis  health.  The  plaintiff  should  have  been  aocus- 
tomed  by  d^rees  to  the  in-door  business.  Then  was  there  a  sufficient  ofier  to 
return  ?  It  was  not  necessary  to  make  a  tender  to  the  defendant,  because  his 
afiirs  were  managed  by  his  son,  and  his  business  had  been  parted  with  to  WiU 
iiams.  The  question  is,  whether  the  plaintiflTs  fiither,  when  he  made  all  the 
inquiries  into  the  state  of  the  defendant's  affairs,  did  not  intend  to  say  that  his 
*A2^1  son  was  willing  to  return.  Then,  as  to  the  damages,  *you  fin^  that  for 
-^  some  time  past  the  plaintiff  has  been  in  an  employment  better  suited  to 
his  health.  But  the  father  says  it  is  a  worse  business.  You  will  give  such 
moderate  damages  as  you  think  right,  under  the  circumstances. 

Verdict  for  the  plaintiff. — ^Damages  10/.  195.,  being  the  amount 
of  the  premium. 

Hutchinson^  and  ChiUy^  for  the  plaintiff. 

SearleUf  A.  O.,  and  Fayne^  for  the  defendant. 

[T.  Browne^  and  Bayne  ^  LeachmanJ] 


COURT  OF  COMMON  PLEAS. 

ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  EASTER 

TERM,  1829. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


KEMBLE  V.  FARREN.    June  13. 

Where  it  sppeired  on  the  record,  that  en  agreement  aned  on  waa  made  by  the  plaintiC  on  be- 
half of  hiraaelf  and  the  other  proprietora  of  a  theatre,  eTidence  of  the  declarationa  of  one  of 
•veh  other  proprietora  waa  held  admiaaible  on  the  part  of  the  defendant. 

Assumpsit  for  the  breach  of  an  agreement,  dated  the  6th  of  June,  1827, 
stated  to  be  made  between  the  plaintiff,  Mr.  Charles  Keroble,  an  behalf  €f 
himself  and  the  ether  proprietors  of  Covent  Grarden  Theatre,  of  the  one  part, 
and  the  defendant  of  the  other  part.  The  principal  question  in  the  cause  was, 
whether  there  had  been  a  change  in  the  management  of  the  theatre  so  as  to 
justify  the  defendant  in  withdrawing  from  it,  under  a  particular  clause  in  the 
agreement.  The  proprietors,  in  addition  to  the  plaintiff,  were  Mr.  Willett  and 
Captain  Forbes.  It  appeared  that  certain  papers  had  been  signed  bj  the  pr^ 
*t941  P"^'^"*  giving  particular  powers  to  Mr.  Fawoett,  as  stage  manager. 
J      ^Oanwbellf  for  the  defenda&t,on  his  cross-ezaminatioii  of  Mr  Roberta 
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•on,  the  treasurer  of  the  theatre,  who  stated  that  he  had  seen  stich  papers, 
asked,  if  Mr.  Willett  had  not  told  him  that  the  papers  were  delivered  to  Mr. 
Fawcett. 

WUde^  Serjt.,  objected  to  evidence  of  any  thing  said  by  Willett,  who  was  no^ 
the  plaintiff  in  the  cause. 

CampbelL  It  appears  that  Mr.  Willett  is  a  proprietor,  and  Mr.  KemUe 
nmkes  the  agreemont  on  behalf  of  hioMelf  and  the  other  proprietors.  This 
makes  Mr.  Willett  a  co>principal.  The  action  is  brought  for  his  benefit,  and 
be  will  be  entitled  to  a  portion  of  the  damages.  Even  if  Mr.  Kemble  were  only 
agent,  the  evidence  would  be  admissible,  on  the  same  principle  as,  in  an  actka 
by  a  broker  on  a  policy  of  insurance,  the  declarations  of  the  principal  are 
received. 

TiNDAX,  C.  J.  I  think  that,  as  it  appears  on  the  record  that  the  agreement 
was  made  by  the  plaintiff  on  behalf  of  himself  and  the  other  proprietors,  and  it 
is  proved  that  Mr.  Willett  is  one  of  the  proprietors,  the  better  way  will  be  to 
receive  t^e  evidence. 

Verdict  for  the  plaintiff.— Damages  750IL  (a) 

Wilde,  Seijt.,  and  Qderidge,  for  the  plaintiff. 

Oamjihell,  Thonuan,  and  Hill,  for  the  defendant. 

[Attornies — Loipdkam  ^  Cb.,  and  Reynolds  ^  CoJ] 

(a)  The  plaintiff*  lought  to  recover  the  ■um  of  1,0001.,  as  Uauidated  dsma«es. 


ticular  ciaute  in  the  agreement :  and  Wilde^  Serjt.,  on  his  behalf,  referred  to  UrvdeeT,  JXolfM. 
anitf  p.  240,  decided  bv  Lord  Wvn/ord,  then  L.  C.  J.  Be»t,  Tindal,  C.  J.,  acted  in  the  aainc 
manner  as  Bett,  C.  J.,  had  done,  leaving  it  to  the  Jury  to  find  the  actual  dunace,  and  lesciiiiig 


the  construction  of  the  '^agreement  to  be  decided  on  motion  to  the  Court,  if  the  votlict  r^a^ 
should  be  for  a  sum  leas  than  the  1,0001.    And  a  rule  nisi  has  since  been  obtained  bv  ^ 
Wilde,  Serjt. 

As  to  the  other  question  in  the  cause,  with  respect  to  a  change  in  the  management  and  oob> 
trol  of  the  theatre,  a  bill  of  ezceptioos  was  tendered  by  the  defendant's  coonael,  which  is  aov 
pending. 


GOULD  V.  HULME.    June  IS. 


The  office  copy  of  an  Insolvent's  petition,  attested  by  the  officer  of  the  Inaolvent  Debtors'  Coort, 
d  r*  fif  d"^  evidence  to  prove  an  allegation,  that  the  petition  9mh§cnbed  by  the  Inaolvent  wai 

A  letter  written  by  an  opposing  creditor,  to  the  chief  commiasioner  of  auch  court,  previous  a 
the  hearing  of  an  msol  vent's  case,  ia  not  a  privUeged  communication. 

LincL.— The  first  count  of  the  declaration  stated,  that  the  plaintiff,  before, 

iili^^'  ^t^<<//y  possessed  of  a  certain  messuage,  with  the  appurtenanoes, 

called  or  known  by  the  name  of  the  Camden  Arms  Tavern,  and  of  certain 

goods  and  chattels  therein,  and  had  then  and  there  just  before,  dec.,  sMtmd 

Y^^  f  *"  in/erff*^  of  and  in  the  same  to  the  defendant,  &c.  That  the  said 
IHaua  ^!I'\  ^^"^^  ^<^-i  ^««  an  insolvent  debtor,  in  acttial  custody  in  prison, 
ana  hod  duly  applied  by  p^Uion  to  the  Court  established   for  the  relief  of 

Jo?  ®  A  .,  "  *"  ^«^«rf  for  his  dischar^  from  such  custody ;  which  peti- 
^\t!^rf^  ^  ^  *airf  plaintif  as  such  prisoner,  had  been  dt^  filed  in 
th«n  I«  J  *!  *^»  *"^  *  **'*■>"  ^^y  appointed  for  the  hearing  thereof.  It 
comm?«.1I  •  '  r  substance,  that  one  Henry  Revell  Reynolds,  Esq.,  was  chief 
the  ^nS^*"  ^^^^  ^'^  ^^^*  ""^  ^hat  <he  defendant,  to  prejudice  him  against 
Tavern  «^!I*'?''^.'?1  ""^  published  of  and  concerning  the  said  sale  of  the  said 
"«««ionJsr  Tkl"  '  '"  ^^  ^^™  ^^  *  ^^^*^^  addressed  to  the  said  chief  oon- 
•     inere  were  other  counts,  and  the  defendant  pleaded— Not  Giiiltv. 
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The  libel,  ader  making  some  observations  on  the  mode  in  which  the  plaintiff 
had  stated  his  debts,  &c.,  in  the  schedule,  proceeded  as  (bllows :  '*  The  reason 
why  he  was  not  opposed  by  more  of  his  creditors  was,  that  they  thought  there 
was  nothing,  and  they  knew,  Grould  being  such  a  bad  principle  fellow,  he  was 
up  to  ail  manner  of  tricks,  and  that  they  should  lose  their  time  and  expense  to  no 

*626l  P"''P^^^ »  ^^  ^  ^1^^^  *y^u  ^°  ^^  through  his  hypocrisy,  and  will  punish 
^  him  accordingly.  He^  Oouldj  obtained  500/.  from  me  for  goocUwillof 
the  Oamden  Arms^  and  440/.  appraisement^  making  a  sum  of  940/.,  last  June, 
under  the  most  fraudulent  representations,  for  this  house,  that  was  not  doing  any 
business  at  all,  and  was  worth  nothing,  for  which  he  and  four  others  now  stand 
indicted  for  the  conspiracy,  and  will  be  tried  the  Sittings  aAer  this  Term,  He 
has  ruined  my  prospects  in  life,  through  his  base  and  fraudulent  representations. 
I  trust  you  will  excuse  me  in  thus  addressing  you,  and  I  beg  to  remain,  &lcJ^ 
There  was  a  postscript,  stating  that  he  bad  been  told  that  the  plaintiff  intended 
to  offer  his  creditors  1«.  M.  or  2s.  in  the  pound,  and  keep  400/.  or  500/.  to  set 
himself  up  again  in  business. 

To  prove  the  allegation  which  stated  the  filing  of  the  petition — 

WildSj  Serjr.,  for  the  plaintiff,  put  in  an  office  copy,  appearing  on  the  face  of 
it  to  be  attested  by  the  officer  of  the  Court,  which  he  submitted  was  sufficient 
evidence  under  the  act  of  Parliament  (a). 

Hutchinson^  for  the  defendant,  contended,  that  copies  were  only  made  evi- 
dence for  particular  purposes,  of  which  the  present  was  not  one,  and  that,  as 
the  averment  in  the  declaration  was,  that  the  petition  was  subscribed  by  the 
plaintif!^  the  original  ought  to  be  produced,  that  the  fact  of  his  having  signed 
it  might  be  shown. 

Wilde^  Serjt.  The  object  of  the  legislature,  in  making  copies  evidence,  is, 
to  diminish  expense,  and  the  office  copy  in  this  case  is  quite  sufficient.  The 
act  requires  that  the  petition  should  be  signed,  and  without  it  the  Court  would 
*6271  ^^^  ^^^^  jurisdiction.  But  it  appears  that  there  *has  been  an  order  of 
^  adjudication,  and  it  is  to  be  presumed  that  the  Court  would  not  have 
proceeded  to  adjudicate,  unless  it  possessed  the  proper  authority  to  do  so. 

TiNDAL,  C.  J.  By  one  section  of  the  act,  the  petition  is  directed  to  be  sub- 
scribed by  the  prisoner,  and  filed  in  the  Court  (6),  and  by  another  section  it  is 
provided,  that  a  copy  certified  by  the  officer,  or  his  deputy,  to  be  a  true  copy, 
shall  at  all  times  be  admitted  as  legal  evidence  in  all  courts  whatever(c).  I 
think  we  must  presume  that  what  is  required  by  the  act  to  be  done  has  been 
regularly  done,  and  that  this  petition  was  subscribed  by  the  plaintiff. 

Hutchinson  afterwards  contended,  that  the  plaintiff  must  be  nonsuited,  bfe- 
cause  he  had  not  given  any  proof  of  the  material  allegation,  that  he  was  pos- 
sessed of  the  Camden  Arms  Tavern. 

Wildey  Serjt.,  and  Curwoodj  referred  to  the  libel  itself  as  stating  the  fact,  and 
submitted  that  it  was  not  necessary  to  prove  it  by  evidence  aliunde. 

TiiTDAL,  C.  J.,  was  of  opinion,  that  the  words  of  the  libel  sufficiently  admitted 
the  fact,  and  that  the  case  must  therefore  proceed. 

Hutchinson  then  addressed  the  Jury,  and  argued  that,  under  the  circum- 
stances, the  letter  was  a  privileged  communication.  He  referred  to  Macdougal 
V.  Garidge  (d),  Dunman  v.  Bigg  (0),  and  Fairman  v.  Ives  (/),  from  which  he 
contended  it  appeared,  that,  if  a  person  had  an  idea  that  he  was  acting  bon&Jkk 
in  advancing  his  own  cause,  having  an  actual  interest  in  the  subject-matter  of 
the  libel,  he  was  not  answerable  in  an  action,  although  he  might  have  beeti 
intemperate  in  the  expressions  he  used. 

•0281       *TiNDAL,  C.  J.,  in  his  summing  up,  inter  alia^  said,  that,  although 
•I  statements  made  in  regular  proceedings  at  law,  might  be  privileged  if  bonii 

(«)1  Geo.  4,  e.  119.  (6)    a.  4. 

ifi)  s.  45.  (ji)  I  Camp.  267. 

(«)  1  Camp.  269,  n.  (/)  1  D.  &  R.  S59. 
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fide,  notwithstanding  they  were  untrue,  yet  in  his  opinion,  such  an  irregular  and 
improper  proceeding  as  this,  of  addressing  the  Judge,  could  not  be  considered 
as  at  all  coming  within  the  line  of  privileged  communications.  His  Lordship 
tef\  the  case  to  the  Jury,  who  found  a 

Verdict  for  the  phuotiff.— Damages  Is. 

Wikkj  Seijt.,  and  Curtffood,  for  the  plaintiff. 

Huichifuanj  for  the  defendant, 

[Attornica     Gaddard^  and  WiglyJ] 


PROMOTIONS. 

[n  the  vacation  after  Easter  Term,  the  Right  Honourable  Sir  Wiiliax  Dba- 
r«i.R  Brst,  Knt.,  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  was  created 
h  peer,  by  the  title  of  Baron  Wyndfobd  of  Wyndford  Eagle,  in  the  county 
orborset,and  resigned  his  office  of  Lord  Chief  Justice  on  Friday,  the  6th  of  June. 

Sir  Nicolas  Conynobak  Tindal,  Knt.,  his  Majesty's  Solicitor  General, 
was  appointed  Lord  Chief  Justice  of  the  Common  Pleas,  vice  Lord  Wtkdfoxd, 
rasigned. 

Sir  James  Scarlett,  Knt.,  one  of  his  Majesty's  counsel,  was  re-appointed 
Attorney*General,  vice  Sir  Charles  Wetkerell,  Knt.,  resigned;  and  Edward 
Burtenskaw  Sugden,  Esq.,  one  of  his  Majesty's  counsel,  was  appointed  Soli* 
citor-General,  vice  Sir  Nicolas  Omyngham  Tindal,  Knt. 


•OLD  BAILEY  SESSION,  1820.  [*6»> 

BEFORE  MR.  BARON  HULLOCK,  MR.  JUSTICE  LITTLEDALE,  AND  MR. 

SERJEANT  ARABIN. 


REX  V.  EDWIN  MARTIN  VAN  BUTCHELL.    Jum  17. 

If  a  person  honiJSde  and  honestly  ezercitin^  his  best  skill  to  cure  •  pstionl,  uoifoiui  aaopcn- 
tion  which  csuaes  the  pstient's  death,  be  is  not  guilty  of  manslaughter,  and  it  makea  no  dif- 
fereiice  whether  such  person  be  a  regular  aurgoon  or  not,  nor  whether  he  has  had  a  regolir 
medical  education  or  not. 

To  render  a  declaration  of  a  deceaaed  peraon  admiaaible  on  the  trial  of  an  indictment  for  maa- 
alaughter,  it  must  have  been  made  by  htm  under  an  impreasion  of  almost  immediate  diaw- 
Itttion,  and  it  is  not  enough  that  tlie  deceased  should  have  thought  that  he  should  ultimately 
never  recover. 

Before  a  declaration  of  a  deceased  person  is  received  as  a  declaration  m  ariiemim  smHw ,  the 
Judge  will  hear  all  that  the  deceased  said  respecting  the  danger  in  which  he  considered  bin* 
self  to  be,  and  it  will,  upon  this,  be  for  his  liordship  to  decide  whether  the  deceased  then  bsd 
that  impression  on  his  mind  which  would  render  his  declsration  admiasible. 

MAiraLAiTORTBB. — ^Thc  indictment  charged  the  death  to  be  by  the  thrusting 
of  a  "  round  piece  of  ivory  into  and  up  the  fundament  and  against  the  rectum" 
of  tCie  deceased,  William  Archer,  thereby  making  "one  perlbration,  laceration. 
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and  wound,  of  the  length,  6cc.,  in  and  through  the  said  rectum  of  the  said 
William  Archer." 

Adolphas^  for  the  prosecution,  stated  that  the  deceased  had  laboured  under  a 
disease  of  the  rectum,  respecting  which  he  went  to  Mr.  Van  Butcheil,  on  the 
10th  May,  1829;  when  Mr.  Van  Butcheil  passed  an  instrument  (a)  into  his 
body,  giving  him  some  pain  ;  and  that  on  the  deceased  returning  home  he  took 
to  bis  bed,  from  which  he  never  rose,  having  died  on  the  17th  of  May.  Ho 
then  read  an  extract  from  Blackstone's  Commentaries  (6),  and  an  extract  from 

*it^ni  ^^^^'^  ^*  ^*  (^)>  ^^^  ^^  proceeding  to  state  *that  Lord  Coke  had  said, 
J  that,  if  one  who  is  not  a  regular  surgeon,  take  upon  him  to  cure  a  man, 
and  the  patient  die,  this  is  felony  (i^). 

HuLLOCK,  B.  It  is  so  said,  in  Lord  Coke's  Institutes,  undoubtedly,  but  there 
has  never  been  any  decision  of  the  kind. 

Adoiphus,  The  gentleman  now  standing  at  the  bar  is,  as  I  happen  to  know, 
the  son  of  a  person  of  great  experience,  and  he  has  himself  had  much  practice, 
for  a  great  many  years,  which  I  think  you  should  take  as  raising  a  presump- 
tion that  he  has  had  a  regular  education  ;  indeed,  I  have  been  told  that  Mr.  Van 
Butcheil  is  a  regularly  educated  surgeon.  Whether  he  is  a  member  of  the  College 
of  Surgeons,!  know  not ;  and  I  believe  you  will  be  told  by  the  Court  that  that  is 
not  essential ;  and  I  think  you  will  also  be  told,  that  we  must  not  scrutinize  too 
*II^11  i^i^^y  ^^  *^^  ^^^  ^^®  operation  was  performed,  if  it  was  not  performed 
-■  with  such  gross  ignorance  as  to  show  a  wanton  carelessness  of  human  life. 

On  the  part  of  the  prosecution,  it  was  proposed  to  give  in  evidence  a  declara- 
tion  of  the  deceased,  in  articulo  mortis.  To  prove  this,  Mr.  Lloyd,  a  sui^eon, 
was  called,  and  he  stated  that  he  saw  the  deceased  on  the  evening  of  the  10th 
of  May,  and  that  the  deceased  appeared  to  think  that  he  should  never  recover. 

HuLLocK,  B.  I  must  hear  all  that  the  deceased  said  ;  and  I  must  judge  from 
what  he  said,  whether  he  had  that  impression  on  his  mind,  which  will  make 
his  declarations  admissible  in  evidence. 

Mr.  Lloyd.  The  deceased  said,  "  I  (eel  that  I  have  had  such  an  injury  in 
the  bowel,  that  I  think  that  I  shall  never  recover."  On  his  saying  this,  I 
endeavoured  to  encourage  him,  as  his  symptoms  were  not  then  such  as  to  lead 
me  to  consider  him  in  danger  of  dying ;  but  his  expression  was,  that  he  felt 
satisfied  that  he  should  never  recover. 

HuLLocK,  B.  The  principle  on  which  declarations  in  articulo  mortis  are 
admitted  in  evidence,  is,  that  they  are  made  under  an  impression  of  almost  im- 

(a)  A  rectum  bougie. 

(6)  Black.  Comm.  Book  4,  c.  14 — "  If  a  physician  or  sur]g;eoQ  ^ves  his  patient  a  potion  or 
plaisfer  to  cure  him,  which,  contrary  to  expectation,  kills  him,  this  is  neither  murder  nor  man- 
slaughter,  but  misadventure,  and  he  shall  not  be  punished  criminally,  however  liable  he  might 
formerly  have  been  to  a  civil  action  for  neglect  or  ignorance ;  but  it  hath  been  holden  that,  if 
it  be  not  a  regular  physician  or  surgeon,  who  administers  the  medicine,  or  performs  the  opera- 
tion, it  is  manslaughter,  at  the  least ;  yet  Sir  Matthew  Hale  very  justly  questions  the  law  of 
this  determination.*' 

(c)  1  H.  P.  C.  429.  If  a  physician  gives  a  person  a  potion  without  any  intent  of  doing  him 
any  bodily  hurt,  but  with  an  intent  to  cure  or  prevent  a  disease,  and,  contrary  to  the  expecta- 
tion of  the  physician,  it  kills  him,  this  is  no  homicide ;  and  the  like  of  a  chirurgeon.  3  E.  3, 
Coron.  163.  And  I  hold  their  opinion  to  be  erroneous  that  think,  if  he  be  no  licensed  chirur- 
geon or  physician  that  occasioneth  this  mischance,  that  then  it  is  felony,  for  physic  and  salveR 
were  before  licensed  physicians  and  chirurgeons,  and  therefore  if  they  be  not  licensed,  accord- 
ing to  the  stature  of  the  3  H.  8,  c.  11,  or  14  II.  8,  c.  5,  they  are  subject  to  the  penalties  in  (he 
statutes ;  but  God  forbid  that  any  mischance  of  this  kind  soould  make  any  person  not  licensed 
guilty  of  murder  or  manslaughter. 

id)  4  Inst.  251.  Lord  Coke  there  says,  "  If  one  that  is  of  the  mystery  of  a  physician  take  a 
man  in  cure,  and  giveth  him  such  physic  as  within  three  days  he  ate  thereof,  without  any  felo- 
nious intent,  and  against  his  will,  it  is  no  homicide ;  but  Bntton  saith,  that  if  one  that  is  not  of 
the  mystery  of  a  physician  or  chirurgeon  take  upon  him  the  cure  of  a  man.  and  he  dieth  of  the 
potion  or  medicine,  this  is,  (saith  he),  covert  felony."  The  passage  in  Britton,  is  in  cap.  9, 
a'>d  it  is  in  the  following  words:  "  Ct  pur  ceo  que  ceste  felonie  [homicide]  purra  esiro  faite  per 
olour  de  jugement  per  faux  physiciens  and  per  maweys  surrigiens  et  per  poyson  et  in  moulti 
if^fi  manteres.  Volons  nous  que  trestons  ceux  soiet  endites  per  qui  tielz  covertes  felonies  onl 
i  «fe  faires  et  ceux  ausi  qui  fausement  pur  lower  ou  en  autre  manere  ont  ascun  home  daropno 
on  fnit  dampner  a  la  mort  per  faux  sermentz." 

Vol.  XIV.— 96 


754  Rex  v.  Van  Botchell.   O.  B.  1829.  [631 

mediate  dissolution  (a).  A  man  may  receive  an  injury  from  which  he  mav 
think  that  he  shall  ultimately  *'  never  recover,'*  hut  still  that  would  not  be 
sufficient  to  dispense  with  an  oath.     I  must  reject  the  evidence. 

It  was  then  proved  by  Mr.  Lloyd,  that  he  opened  the  body  of  the  deceased, 
and  that  he  found  a  portion  of  the  ileum  adherent  to  the  rectum,  and  that  oo 
separating  this  adhesion,  he  discovered  a  small  hole  perforated  through  the 
Tectum.  Mr.  Lloyd  was  cross-examined,  with  a  view  of  showing  that  these 
appearances  might  have  been  the  result  of  natural  causes ;  and  be  stated,  that 
operations  *would  sometimes  fail,  notwithstanding  thut  they  might  be  r*««2 
roost  skilfully  performed  ;  and  he  added  that  he  himself  had  operated  in  *- 
extracting  an  encysted  tumour  from  the  breast  of  a  woman,  al  a  time  when  she 
was  pregnant,  and  who  soon  aderwards  died;  and  that  he  and  many  other  sur- 
geons thought  that  correct  practice,  though  he  admitted  that  tbepropriety  of  the 
operation  was  doubted  by  others. 

HuLLOCK,  B.,  inquired  of  Adolphvs,  if  he  thought  he  could  carry  the  case 
further. 

Adolphus  replied,  that  he  did  not  think  he  could. 

HuLLOCK,  B.  I  am  free  to  confess  that  this  does  not  even  approach  to  a 
case  of  manslaughter.  It  would  be  dreadful,  if,  every  time  an  operation  was 
performed,  an  individual  was  liable  to  have  his  practice  questioned. 

Brodrick^  for  the  defence.  I  am  prepared  to  show  that  Mr.  Van  Butchell 
has  had  a  regular  medical  education. 

HuLLocK,  B.     I  do  not  think  that  that  is  at  all  material  to  the  case. 

Brodrick.  I  can  call  a  great  number  of  patients  whose  cases  have  been 
most  successfully  treated  by  Mr.  Van  Butchell. 

HuLLOCK,  B.  (in  summing  up.)  This  is  an  indictment  for  manslaughter,  and 
I  am  really  afraid  to  let  the  case  go  on,  lest  an  idea  should  be  entertained  that 
a  man's  practice  may  be  questioned  whenever  an  operation  fails.  In  this  case 
there  is  no  evidence  of  the  mode  in  which  this  operation  was  performed;  and, 
even  assuming  for  the  moment  that  it  caused  the  death  of  the  deceased,  I  am 
not  aware  of  any  law  which  says  that  this  party  can  be  found  guilty  of  man- 
slaughter. It  is  my  opinion,  that  it  makes  no  difference  whether  the  party  be  a 
regular  or  an  irregular  ^surgeon,  indeed,  in  remote  parts  of  the  country,  rtcoo 
many  persons  would  be  left  to  die  if  irregular  surgeons  were  not  allowed  ^ 
to  practise.  There  is  no  doubt  that  there  may  be  cases  where  both  regular  and 
irregular  surgeons  might  be  liable  to  an  indictment,  as  there  might  be  cases 
where,  from  the  manner  of  the  operation,  even  malice  might  be  inferred.  All  that 
the  law  books  have  said  has  been  read  to  you,  but  they  do  not  state  any  decisions, 
and  their  silence  in  that  respect  goes  to  show  what  the  uniform  opinwa  o^ 
lawyers  has  been  upon  this  subject.  As  to  what  is  said  by  Lord  Coke^  he 
merely  details  an  authority,  a  very  old  one,  without  expressing  either  approba- 
tion or  disapprobation  {h) ;  however,  we  find  that  Lord  Mak  has  laid  dovo 

;4a}  See  the  case  of  Rex  v.  Pike,  ante,  p.  596,  and  the  avthoritiee  there  referred  to. 

(6)  All  that  is  stated  by  Lord  Coke,  on  this  point,  is  set  forth,  ante,  p.  630,  n.  id).  Heweter. 
in  the  same  paee  of  the  4th  Inet.  Lord  Coke  says,  "  Of  the  College  or  Physicians,  and  oi  thea 
jurisdiction  and  authority,  sufficient  hath  been  said  in  the  8th  book  of  reporrs,  in  Dr.  Bonk8»» 
case,  whereunto  we  refer  the  stiidious  reader.  Hereunto  we  will  add  for  the  safety  of  physi- 
cians, especially  of  the  King's  physicians,  a  record,  worthy  of  observation.  Rot  Pnt.  32  Hen.  6, 
n>«  17. — *  By  what  warrant  physic  is  to  be  given  to  the  king.*  Rex  adversa  voletudioe  Isbo- 
rana  de  assensu  oonciliisui  assignavit  Johannem  Arundel,  Johannem  Saceby,  et  W.  Hstcliflei 
medicos ;  Robertum  Warren,  et  Johannem  Marshall,  chirurgos ;  ad  libere  ministrandnm  eteje- 
quendum  in  et  circa  personam  suam  ;  imprimis,  viz.  quod  licife  valeant  moderare  sibi  dietaoi 
suam  et  quod  poesint  minisirare  potiones,  syropos,  confectiones,  laxitivaa  medicinas,  clysterii 
Buppositoria,  caput  purgea,  ^argarismata  lealnen,  epithimota,  fomentationes.  embrocatioDes, 
capitis  rasuram,  unctiones,  emplastra,  cerera  ventos.  cum  scarificatione  vel  sine,  emorodonini 
provocationes,  dtc.     Dantes  singulis  in  mandatia  quod  in  ezecutione  prsmissorum  sint  intendeo- 


warrant 


«nT^k"\  V"""**    /^<~»-'*.  that  they  may  use  the  aid  of  those  chirurgeooa  named  ia  th« 
rani,  Dut  of  no  apothecary ;  but  to  prepare  and  do  aU  thioga  themaelve*.    And  the  wa»o 
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wbftt  is  tlitf  taw  on  this  subject.  That  is  copied  by  Mr.  Justice  Blackstom^  and 
*fia41  ^^  ^took  in  the  law  goes  *any  further.  It  may  be  tlmt  a  person  not  legally 
^  qualified  to  practise  as  a  surgeon  may  be  liable  to  penalties  (a) ;  but 
surely  he  cannot  be  liable  to  an  indictment  (or  felony.  It  is  quite  clear,  you 
may  recover  damages  against  a  medical  man  for  a  want  of  skill ;  but,  as  my 
Lord  Hale  says,  *^  God  forbid  that  any  mischance  of  this  kind  should  make  a 
person  guilty  of  murder  or  manslaughter.'*  Such  is  the  opinion  of  one  of  tlie 
greatest  Judges  that  ever  adorned  the  bench  of  this  country  ;  and  his  proposi- 
tion amounts  to  this,  that  if  a  person,  bond  fide  and  honestly  exercising  his  best 
skill  to  cure  a  patient,  performs  an  operation  which  causes  the  patient's  death, 
he  is  not  guilty  of  manslaughter.  In  the  present  case  no  evidence  has  been 
given  respecting  the  operation  itself.  It  might  have  been  performed  with 
the  most  proper  instrument  and  in  the  most  proper  manner,  and  yet 
might  have  failed.  Mr.  Lloyd  has  himself  told  us  that  he  performed 
an  operation,  the  propriety  of  which  seems  to  have  been  a  sort  of  vezata 
qu€Bstio  among  the  medical  profession ;  but  still  it  would  be  most  dan- 
gerous for  it  to  get  abroad,  that,  if  an  operation  performed  either  by  a  licensed 
or  an  unlicensed  surgeon  should  fail,  that  surgeon  would  be  liable  to  be 
prosecuted  for  manslaughter.  I  think  that,  in  point  of  law,  this  prosecution 
cannot  be  sustained ;  and  I  feel  bound  to  say,  that  no  imputation  whatever, 
ought  to  be  cast  upon  the  gentleman  who  is  now  at  the  bar,  in  consequence  of 
any  thing  that  has  occurred. 

Verdict— Not  Guilty. 

Adolphus^  for  the  prosecution. 

Brodrick  and  Carrington,  for  the  defence. 

[Attornies — Harper^  and  FlotcerJ] 

of  all  this  is  the  precious  regard  had  of  the  health  and  safety  of  the  King,  which  is  the  head  of 
the  commonwealth/' 

(o)  The  statutes  by  which  these  penalties  are  imposed,  which  are  all  of  the  reign  of  King 
Henry  the  Eighth,  are  collected  in  Com.  Dig.  tit.  Physician,  (D),  and  one  of  them  (the  stat.  ^ 
Hen.  8.  c.  8)  has  a  preamble  prefixed  to  it,  which  is  any  thing  but  complimentary  to  the  medi- 
cal  profession. 


*635]      *REX  o.  JOHN  WILLIAMSON,  O.  B.  1807,  cor.  Lobd  Ellenkorougr. 

A  person  in  the  habit  of  acting  as  a  man -mid  wife  tore  away  part  of  the  prrdajuteil  vfcrvt  of  one 
of  his  patients,  supposing  it  to  be  a  part  of  the  flaeenta,  by  mer.ns  of  which  the  pntient  died  : 
Held,  that  this  person  was  not  inaictable  for  manslaughter,  unUvshe  ^vai  ruilry  of  crimi- 
nal misconduct,  arising  either  from  the  grossest  ignorance  or  the  piout  crimin!*!  inattention. 

The  prisoner  was  indicted  for  the  murder  of  Ann  Delacroix,  at  thi  p'.rish  of  St.  James, 
Westminster;  he  was  also  charged  with  manslaughter  by  the  coronrrVs  inqniritim. 

The  prisoner  was  about  seventy-five  years  of  age.  He  was  n«t  a  regularly  educated  accouch- 
eur, but  was  a  person  who  had  lieen  in  the  habit  of  acting  as  a  man-midwife  ^mong  the  lower 
classes  of  people. 

From  the  evidence  of  Elizabeth  Garret,  the  nurse  who  waited  on  Mrs.  Delncr>ix,  it  appeared 
that  Mrs.  D.  bad  been  delivered  by  the  prisoner  of  a  male  child,  on  Friday,  the  17ih  day  of 
September,  and  that,  on  the  Sunday  following,  an  unususl  appearance  took  place,  which  the 
medical  witnesses  stated  to  be  a  prolapsus  uteri.  This  the  fraisoner  mistook  for  a  remaining 
part  of  the  placenta,  which  had  not  been  brought  away  at  the  time  of  the  delivftry ;  he  attempt- 
ed to  bring  away  the  prolapsed  uterus  by  force,  and  in  so  doing  he  lacerated  the  uterus,  and 
tore  asunder  the  mesetUerk  artery.  This  caused  the  death  of  the  patient,  and  it  appeared  from 
the  testimony  of  a  number  of  medical  witnesses  that  there  must  have  been  great  want  of  ana- 
tomical knowledge  in  the  prisoner. 

The  prisoner,  in  his  defence,  said,  that  he  had  acted  according  to  the  best  of  his  judgnient. 

Fourteen  women  were  callrd  as  witnesses  for  the  defence,  all  of  whom  had  been  delivered 
by  the  prisoner  at  different  times ;  but  six  only  were  examined,  and  thev  spoke  to  the  kindness 
and  attention  that  the  prisoner  hr.d  displayed,  and  also  to  his  skill,  so  far  as  they  were  able  to 
jodge. 

IjOBd  Ellsnbobouoh,  C.  J.  (in  summing  up).— There  has  not  been  ■  particle  of  evidence 
adduced  which  goes  to  convict  tl  e  prisoner  of  the  crime  of  murder ;  but  still  it  is  for  you  to  con* 
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■ider  whether  the  evidence  goes  so  far  as  to  make  out  a  case  of  manslaaghter.  To  sobsttotiite 
that  charge,  the  prisoner  must  have  been  gjiiliy  of  criminal  misconduct,  arising  either  from  the 
grossest  ignorance  or  the  most  criminal  mattention.  One  or  other  of  these  is  necemuj  to 
make  him  guilty  of  that  criminal  negligence  and  misconduct,  which  is  essential  to  make  cot  a 
case  of  manslaughter.  It  does  not  appear  that  in  this  case  there  was  any  want  of  attentkra  oa 
his  part ;  and,  from  the  evidence  of  the  witnesses  on  his  behalf,  it  appears  that  be  had  deliver- 
ed many  women  at  different  times,  and  fiom  this  he  most  have  had  some  degree  of  skill  It 
would  seem,  that,  having  placed  himself  in  a  dangerous  situation,  he  became  uiocked  and  eon- 
founded.  I  think  that  he  could  not  possibly  have  committed  such  mistakes  in  the  exercise  of  liis 
*unck>uded  faculties ;  and  I  own,  that  it  appears  to  me,  that  if  you  find  the  prisoner  guiliv  r«^ 
of  manslaughter,  it  will  tend  to  encompass  a  most  important  and  anxious  profession  with  *■ 
^och  dangers  as  would  deter  reflecting  men  from  entering  into  it. 

Verdict— Not  Guilty  4sV 

(^  TIm  report  of  this  case  was  revised  by  one  of  the  learned  oouuel  engaged  in  iL 
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ABATEMENT. 

S§e  PKACTICKy  5. 

ABORTION. 

On  an  indictment  for  administering  a  drag  to 
a  woman  to  procure  abortion,  she  not  being 
quici  vith  ehildy  if  it  appear  that  the  wo- 
man Mras  not  with  child  at  all,  the  prisoner 
must  be  acquitted,  althongh  it  appear  that 
the  prisoner  thought  that  she  was  with 
child,  and  gave  her  the  drag  with  an  intent 
to  destroy  such  chUd.    lUx  v.  Seuddsr. 

Page  605 

ACCEPTANCE. 

Sm  Bill  of  Excuamgk,  9. 


ACCOUNT  STATED. 

See  Agrbembnt,  4.    Banx&upt,  1. 
LsoAcr,  1. 

A  Terbal  agreement  was  made  for  the  pur- 
chase of  some  turnips  growing  in  a  field. 
After  the  purchaser  had  removed  the 
principal  part,  the  seller  said  to  him, «  You 
owe  me  3/.;"  to  which  he  replied,  "I 
w'*  send  it  before  I  draw  any  more  tur- 
nips." He  afterwards  drew  alt  the  turnips, 
but  did  not  send  the  3/. :  Held,  that  it  was 
recoverable  on  the  account  stated.    Fin- 
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eJkon  V.  Chilcott, 


ADMINISTRATOR. 

See  AORKBMKNT,  2. 

ADMISSION. 

1.  An  admission  made  by  a  party  before  an 
arbitrator,  may  be  used  as  evidence  on  the 
trial  of  another  cause,  and  is  not  to  be 
considered  as  an  admission  made  with  a 
view  tP  a  compromise.  Doe  dem.  Lloyd 
V.  £».#««.  219 

9.  The  mere  circumstance  of  a  witness  being 

3S 


too  ill  to  attend  the  trial,  is  no  sufficient 
ground  for  reading  his  deposition  taken  in 
Uhancery.  Bddp 

AGENT. 

1.  An  agent  authorized  to  sell  goods  has  (in 
the  absence  of  advice  to  the  contrary)  an 
implied  authority  to  receive  the  proceeds 
of  such  sale.     Capel  v.  Thornton,  392 

2.  In  an  action  against  a  body  corporate,  for 
negligently  pulling  down  a  house  which 
belonged  to  them,  whereby  the  plaintiff's 
house  was  injured — a  letter  written  to  the 
plaintiff  respecting  the  pulling  down  of  the 
bouse  by  the  defendants'  surveyor,  who  had 
the  management  of  all  their  buildings,  is  to 
be  presumed  to  have  been  written  by  him 
in  that  capacity,  and  is  therefore  evidence 
against  them.  Peyton  v.  The  Goventors 
of  St.  Thomases  Hospital,  363 

3.  If  the  attorney  of  a  creditor  write  to  A. 
asking  payment  of  a  debt  due  from  B.,  and 
A.  answer  the  letter  and  pay  200/.  of  the 
debt;  and  afterwards  the  attorney  again, 
write  to  A.,  asking  payment  of  the  residue 
of  the  debt,  and  A.  send  a  letter  promising 
payment,  this  last  tetter  is  evidence  in  an 
action  against  B.     Roberts  v.  Grttley.  380 

4.  If  a  person,  on  being  applied  to  on  a  par- 
ticular subject,  writes  in  answer,  mentioning 
another  person,  and  saying  on  one  occasion, 
"  He  is  in  possession  of  my  sentiments," 
and  on  another,  "  I  have  written  to  him,  and 
I  refer  you  to  him  thereon :"  such  letters 
are  sufficient  to  constitute  the  party  re- 
ferred to  Bgent  in  the  business ;  and  what 
he  said  at  a  meeting  on  the  subject  may  be 
given  in  evidence  against  the  principal. 
Hood,  Assignee  of  Greeny  v.  Reeve,       532 


AGREEMENT. 

Declaration,  1.    Stamp,  2,  3,  4. 

1.  A  net  rent  is  a  sum  to  be  paid  to  the  land- 
lord clear  of  all  deductions ;  and  if  one  agree 
to  take  a  lease  at  a  tiet  rent,  he  cannot  ob- 

(757) 


758 


INDEX. 


ject  that  the  lease  contains  a  covenant  for 
him  to  pay  the  land  and  sewers-taxes. 

What  are  usual  rovenants  is  a  question 
of  fact  for  the  Jury,  and  not  a  question  of 
construction  for  the  Court.  Bennett  v. 
Womaei,  96 

2.  A  document  hy  which  A.  agrees  to  grant, 
and  B.  to  take  a  lease  of  certain  premises 
for  a  certain  term,  at  a  certain  yearly  reut, 
is  to  be  considered  merely  as  an  agreement, 
not  requiring  a  lease  stamp,  although  no 
lease  be  prepared,  and  B.  occupies  during 
the  whole  of  the  term  under  such  document, 
and  pays  the  rent  specified  in  it. 

An  administrator  cum  tettament^  anuexo 
cannot  declare  before  administration  is 
granted.     Phillips  v.  Hartley.  121 

-•  Where  a  party  occupies  under  an  agreement 
for  a  lease  during  the  whole  of  the  term  for 
which  the  lease  was  to  be  granted,  a  notice 
to  quit  is  not  necessary  at  the  end  of  such 
term,  as  the  agreement  is  evidence  of  the 
expiration  of  the  tenancy,  as  well  as  of  the 
other  terms  of  the  holding.  Do«  dem.  Tilt 
T.  Straiton.  164 

4*  A.  agreed  with  B.  ^  parol,  that,  if  B. 
would  take  of  him  a  lease  for  twenty-one 
years,  of  certain  premises,  he  would  give 
20/.  towards  putting  them  into  repair.  B, 
accepted  the  lease,  and  A.  refused  to  p&y 
the  money  :  Held,  in  an  action  for  it,  that 
an  admission  by  A.  that  the  money  was 
due,  entitled  B.  to  recover  upon  the  account 
•tated.     Sea^oe  v.  Dean.  170 

%  If  the  party  employed  by  the  consignee 
of  a  ship's  eargo  to  sell  it,  undertake  that 
he  will  «  pay  freight  and  primage,  and  th- 
murrag*,  if  any  U  du$,**  and   in  every 

.  respect  put  himself  in  the  place  of  the 
charterer,  he  will  be  liable  to  pay  damages 
for  any  delay  in  discharging  the  cargo 
beyond  the  number  of  days  allowed  for 
demurrage  in  the  charter-party.  Bonson 
V.  Hippins.  186 

0.  An  agreement  contained  by  itself  less  than 
1080  words,  but  there  was  in  it  a  stipulation, 
that  a  clause  in  a  previous  agreement, 
which  was  duly  stamped,  should  be  taken  as 
part  of  the  new  agreement:  Held,  that, 
although  with  the  clause  referred  to,  there 
would  be  more  than  1080  words,  a  1/.  stamp 
was  proper,  as  that  clause  ought  not  to  be 
reckoned.     Attwood  v.  Small.  208 

7*  An  agreement  by  which  A.  B.  agrees  **  to 
remain  wtk"  C.  D.  for  two  years  from  the 
date  of  it,  **for  the  pmrpoee  of  learning**  a 

S articular  business,  will  not  support  a 
eclaration  stating  the  consideration  to  be, 
that  C.  D.  would  « receive**  A.  B.  "  into 
hie  eerviee.'^-^^emble,  also,  that  such  an 
agreement  is  not  available,  on  the  grounds 
•f  there  being  no  mutuality,  and  no  con- 
sideration appearing  on  the  iace  of  it. 
Lees  V.  Whitcomh.  289 

8.  An  instrument  by  which  A.  agrees  to  let, 
and  B.  to  take,  certain  premises,  on  the 
terms  that  A.  shall  pay  certain  specified 
rents,  varying  in  amount,  at  the  end  of 
evei  y  three  years,  up  to  a  specified  date, 
and  which  provides,  that,  from  and  after 
that  date,  «  h^  ehall  pay  the  clear  annual 


rent  of  0/.  till  the  end  of  tke  lease,**  but 
does  not  mention  any  time  at  which  the 
lease  is  to  terminate,  is  good  only  for  the 
time  previous  to  the  date  at  which  the  91. 
is  to  commence.     Gwynne  v,  JUatustene. 
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9.  |f  one  undertake  to  furnish  a  new  history 
of  a  country,  this  is  not  performed  by  hu 
furnishing  a  book  which  is  a  translation  of 
an  entire  previously  existing  history,  with 
his  own  continuations  and  some  additions. 
Paton  V.  Dnfiean.  336 

10.  If  A.  agrees  to  make  an  article  of  certain 
materials  for  a  stipulated  price,  but  puts  in 
materials  of  a  better  kind,  he  is  not  at 
liberty  on  that  account  to  charge  more  tbsn 
the  stipulated  price,  nor  can  he  require  the 
article  to  be  returned,  because  the  buyer 
will  not  pay  an  increased  price  on  account 
of  the  better  materials.     Wilmot  v.  Smith. 

ALEHOUSE. 

1.  A  brewer  who  supplies  beer  to  a  public 
house,  cannot  charge  any  person  as  a  pri- 
mary debtor  but  the  person  licensed  to 
keep  the  house :  and  if  beer  be  so  supplied 
on  the  credit  of  a  person  not  licensed,  the 
brewer  eannot  recover  against  such  persoo, 
on  the  ground  that  it  is  a  frand  on  the 
Excise.     Meux  and  others  ▼.  Hmmphries. 

79 

2.  A  publican  cannot  recover  for  beer  far- 
nished  to  third  persona  by  the  order  of  an 
individual  who  has  previously  become 
intoxicated  by  drinkiiig  in  his  bonse. 
Brandon  v.  Old.  440 


ALLEGATION. 
See  MuxDKR,  3. 

ALTERATION. 
See  Biu^  13. 

AMENDMENT. 
See  Malicious  Akrkst,  1.    YabiancI)  4. 

ANCIENT  LIGHTS. 

The  costom  of  London,  which  allows  a  aoan 
to  build  to  anv  height  upon  ancient  founda- 
tions, although  be  may  darken  his  neigh- 
bour's lights  thereby,  must  be  confined  to 
cases  where  all  the  four  walls  of  the  build- 
ing belong  to  the  party,  and  will  not  justify 
him  in  raising  an  obstruction  by  means  of 
three  walls  of  his,  so  as  to  darken  the  lights 
in  a  fourth  wall  belonging  to  his  neighboor. 
Sir  L.  Shadvfell  v.  Hntchisuon.  615 

ANIMAL  VICIOUS,  KEEPING. 
S§e  Keerno  a  Victovs  AniXALy  1. 

ANIMUS  FURANDI. 
Bm  RoaoKETy  9. 
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ANNUITY. 

If,  in  an  action  of  covenant  for  arrears  of  an 
annuity,  the  defendant  plead  a  release,  lost 
by  time  and  accident,  and,  to  induce  the 
Jury  to  presume  a  release,  show  that  the 
annuity  was  not  paid  for  seventeen  years, 
and  that  the  plaintiff  borrowed  money  of 
the  grantor  of  the  annuity,  and  regularly 
paid  him  interest,  without  setting  off  the 
annuity — the  Jury  ought  not  to  find  for  the 
defendant,  unless  they  arc  satisfied  that 
there  is  fair  ground  for  supposing,  that,  at 
some  particular  period  during  the  seventeen 
years,  the  plaintiff  actually  executed  a 
release  of  the  annuity ;  and,  to  rebut  the 
presumption  of  such  a  release,  the  Jury 
may  look  at  the  situation  of  the  parties, 
and  take  into  their  consideration  the  cir- 
cumstances of  the  plaintiff  being  a  near 
relative  of  the  grantor  of  the  annuity 
having  large  expectations  from  him,  and 
of  the  grantor  being  a  very  old  man,  pe- 
remptory with  his  relatives,  and  very 
attentive  to  bis  pecuniary  concerns.  Bigg 
V.  Roberta  and  another^  Executors  of  Run- 
Mi.  43 

APOTHECARY. 

See  SuKOBON. 

I.  If,  in  an  action  for  an  apothecary's  bill,  it 
appear  that  the  plaint. ff,  on  and  prior  to 
the  1st  of  August,  1815,  was  a  curer  of 
certain  local  complaints,  but  did  not  keep 
any  shop  or  make  up  the  prescriptions  of 
Vhysicians,  he  wilt  not  be  entitled  to 
:  ecover  the  amount  of  his  bill.  Thompson 
v.  Lewis.  483 

I.  An  apothecary  may  either  charge  for  attend- 
ance, or  for  the  medicine  he  sends,  but  not 
for  both.     Tovne  v.  Lady  Gresiey.        581 

APPREHENSION. 
See  Larckny,  1. 

APPRENTICE. 

1.  If  a  lad  goes  on  liking  with  a  view  to  his 
being  bound  an  apprentice,  his  intended 
master  cannot  charge  for  his  board  and 
lodging  for  the  first  month,  nor  perhaps  for 
so  long  time  as  he  conducts  himself  pro- 
perly. But  if  he  stays  for  many  months, 
behaving  ill,  after  complaints  to  his  father 
of  his  misconduct;  it  will  be  for  the  Jury 
to  say  whether  there  was  any  contract, 
either  express  or  implied,  that  his  father 
should  pay  for  his  board  and  lodging.  Ear- 
rati  V.  Burghart.  381 

2.  The  staying  out  by  an  apprentice  on  a 
Sunday  evening  beyond  the  time  allowed 
him,  is  not  such  an  unlawful  absenting  of 
himself  as  will  enable  his  master  to  main- 
tain an  action  of  covenant  against  a  person 
who  became  bound  for  the  due  performance 
of  the  indenture.     Wright  v.  Gihon,     583 

3.  If  an  apprentice  absent  himself  from  his 
master's  service,  and  the  master  take  him 
back|  and  an  action  of  covenant  be  bronght 


for  his  thos  absenting  himself,  this  condor- 
nation  must  be  pleaded  specially.  Ibid. 
4.  The  Stat.  8  Ann.  c.  9,  s.  39,  making  void 
indentures  of  apprenticeship,  in  which  the 
full  sum  and  sums  of  money  received, 
given,  paid,  secured,  or  contracted  for,  are 
not  truly  inserted,  does  not  apply  to  cases 
where  the  sum  actually  paid  is  inserted  in 
the  indenture,  though  it  is  a  less  sum  than 
that  which  was  originally  agreed  for,  and 
the  reduction  was  made  to  diminish  the 
amount  of  stamp-duty.     King  w.  Low. 
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ARBITRATION. 

Seo  Pbbjdry,  1. 

1.  A  dispute  between  A.  B.,  a  married  wo- 
man, and  C.  D.,  was  referred  to  arbitration. 
After  the  reference  had  proceeded  for  some 
time,  an  additional  matter  was  submitted 
by  the  attornies  for  the  parties.  C.  D.'s 
attorney  signed  the  submission  in  his  pre- 
sence. A.  B.'s  attornies  signed  in  the 
presence  of  C.  D.'s  attorney,  but  without 
any  authority  from  their  client.  The  award 
was  afterwards  set  aside;  and  C.  D.'s 
attorney  sued  him  for  the  expenses  of  the 
arbitration:  Held,  that  he  had  not  been 
guilty  of  such  negligence  in  not  requiring 
to  see  the  authority  of  A.  B.'s  attorney,  as- 
could  prevent  his  recovering  the  amount 
of  his  bill.  Edwards,  Gent. ;  One,  ^r. 
v.  Cooper.  971 

ARREST. 

See  Attormkt,  2.     Larcbmt,  1. 
Murder,   1,2. 

1.  A  sheriff's  officer  having  a  warrant  from 
the  sheriff  to  arrest  a  party  for  debt,  went 
to  the  party  and  read  his  warrant  to  him, 
and  then,  having  taken  a  fee,  proceeded  to 
the  party's  attorney  to  let  him  know  it, 
for  bail  to  be  put  in.  After  this,  the  officer 
returned  that  he  had  taken  the  party: 
Semble,  that  this  is  no  arrest.  George  v. 
Radford.  464 

ASSAULT. 
See  Srarch  Warrant,  1. 

1.  A  psrson  who  has  preferred  an  indictment 
for  an  assault,  from  which  he  did  not  suffer 
any  personal  injury,  and  has  succeeded  in 
it,  and  received  from  the  treasury  a  portion 
of  the  fine  imposed  upon  the  defendant,  is 
not  entitled,  in  an  action  against  the  same 
defendant,  to  recover  more  than  nominal 
damages.  And  it  is  the  duty  of  an  attorney 
when  applied  to  to  bring  such  an  action,  to 
dissuade  the  party  from  persevering  in  his 
intention.     Joels  v.  Bell.  316 

2.  Riding  after  a  person  and  obliging  him  to 
run  away  into  a  garden  to  avoid  being 
beaten,  is  an  assault.     Mortin  v.  Shoppee, 
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ASSUMPSIT. 
See  Albuousk,  1.     Bankrupt,  1.    Convzt 

ANCBR,  1. 
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1.  If  a  party  ray  to  hit  ere<litor  that  he  will 
pay  him  so  much,  and  put  hit  hand  in  his 
pocket  to  take  out  the  money,  but,  before 
he  can  get  his  money  out,  the  creditor 
loaves  the  room,  and  the  money  is  in  con- 
sequence not  produced  till  he  is  frone— this 
is  no  tender.  A  plea  of  tender  is  in  prac- 
tice very  seldom  successful,  and  the  Lord 
Chief  Justice  observed,  that  he  was  on  that 
account  always  sorry  to  see  such  a  plea  on 
the  record.     LttUhtrdait  v.  SwMpstons, 

342 

2.  Tn  an  action  for  money  had  and  received, 
the  defendant,  as  an  answer  to  the  action, 
put  in  one  part  of  a  deed  of  covenant,  exe- 
cuted by  the  plaintiffs,  whereby  the  defend- 
ant covenanted  to  pay  over  all  monies  re- 
ceived by  him  on  account  of  the  plaintiffs  ; 
notice  having  been  given  to  the  plaintiffs  to 
produce  the  counterpart  of  this  deed :  Held, 
that  the  defendant's*  having  possession  of 
the  plaintiffs'  part  of  the  deed,  was  pre- 
sumptive evidence  that  he  had  executed  the 
counterpart,  and  that  this  was  equally  a 

Sound  of  nonsuit  whether  the  counterpart 
d  been  lost  or  not.    East  India  Compawf 
V.  l>tm«.  358 

ATTACHMENT. 

S^imblSf  that  the  attaching  by  process  from 
the  Sheriff's  Court  in  London,  of  property 
in  the  hands  of  the  garnishee,  is  not  such  a 
conversion  as  will  enable  the  owner  to 
maintain  trover.    Mallaii^u  v.  Laitghtr, 

651 

ATTORNEY. 

S§t  Arbiteation,   1.     Assault,   1.      Ten- 
der, 1.     Witness,  7. 


1.  The  rule,  that  all  papers  relating  to  the 
cause  must  be  taken  to  be  put  into 
the  hands  of  the  attorney,  must  be  con- 
fined to  the  attorn  ies  of  persons  rfinding 
abroad,  while  the  cause  is  going  on  in  Eng- 
land, and  does  not  apply  to  cases  where  the 
party  is  resident  in  England ;  and  in  no 
case  does  it  extend  to  any  but  such  papers 
as  might  be  reasonably  expected  to  be  put 
into  the  hands  of  the  attorney  for  the  pur- 
poses of  the  cause.  Vies  v.  Dow.  Vise. 
Ahsou.  19 

2.  A.  placed  money  in  the  hands  of  his  attor- 
ney to  invest  for  him,  giving  the  attorney 
an  unlimited  discretion  to  do  what  was 
best ;  the  attorney  advanced  the  money  to 
B.  on  mortgage,  but,  discovering  that  the 
security  was  bad,  the  attorney  sued  out  a 
bailable  writ  in  A.'s  name  against  the  bor- 
rower for  the  amount,  without  A.'s  know- 
ledge :  Held,  that  B.  could  maintain  no 
action  against  the  attorney  for  arresting 
him  without  the  authority  of  A.,  if  the 
attorney  acted  hona  Jitit,  and  A.  afterwards 
approved  of  what  he  had  done.  Aftdenton 
V.  Wotfon.  214 

3.  If  an  attorney  undertake  to  conduct  a  cause 
for  the  costs  out  of  pocket,  it  being  repre- 
sented to  him  by  his  client,  that  such  client 
took  a  certain  interest  under  a  deed — the 
attorney  cannot  charge  more  than  the  costs 


oat  of  pocket,  thoueh  it  should  tftra  adC 
that  the  cause  was  lost  because  his  dienl 
did  not  take  the  interest  under  the  deed 
which  he  stated  that  be  took,  it  being  the 
duty  of  the  attorney  to  see  the  deed  belbte 
he  brought  the  action. 

If  an  attorney  does  business  for  a  client 
of  a  nature  to  make  Js  bill  taxable,  and 
other  business  clearly  not  so,  ne  is  joaad 
to  put  the  whole  into  one  bill,  which  bill  is 
taxable ;  and  he  cannot  bring  an  action  ia 
the  first  instance,  and  recover  for  the  non- 
taxable business,  but  must  deliver  his  whole 
bill  a  month,  Hcc.  under  the  statute. 
Tktcftiit*  V.  MaeJterfou.  3Jl 

4.  Though  it  M  not  absolutely  necessary,  yet, 
in  correct  practice,  an  attorney  ooght, 
before  he  commences  an  action,  to  take  a 
written  direction  from  his  client  for  so 
doing.     Own  v.  Ord.  349 

AUCTION. 

S94  Vendor  and  Vendee,  1. 

If  an  auctioneer  s'gns  a  contract  for  the  sale  of 
a  house  in  his  own  name,  and  receives  the 
deposit  (his  principal  being  present),  and* 
after  the  purchaser  has  left  the  room,  pays 
over  the  deposit  to  such  principal — the  par- 
chaser  may,  notwithstanding  this,  maiotaio 
an  action  against  the  auctioneer,  to  recover 
back  his  deposit,  if  a  good  title  cannot  be 
made.     Gray  v.  GKtteridgt,  40 

AUTHORITY  (to  distrain). 
8m  Replevin,  1. 

BAIL  BOND. 
Sm  Variance,  3. 

BAIL. 

1.  Bail  to  the  sheriff  have  no  right  to  take 
their  principal  into  custody,  nor  have  bail 
in  the  Palace  Court.  With  reftp«*ct  to  bail 
above,  it  is  otherwise.    Rfx  v.  H«gk»». 
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2.  If,  at  a  trial,  it  be  discovored  that  a  witness 
for  the  defence  is  one  of  the  bail,  and  there- 
fore incompetent,  the  Judge  at  the  trial 
will,  on  the  defendant's  depositing  a  suffi- 
cient sum  with  the  associate,  make  an 
order  for  striking  the  witness's  naine  oat 
of  the  bail-piece,  so  as  to  render  him  a 
competent  witness.     BuUny  v.  Hole.    560 

The  amount  to  be  deposited  must  be  the 
sum  sworn  to  and  a  further  sum  for  costs. 

Ibid. 

BANKRUPT. 

S»€  Bill  of  Exchange,  14.     Plbadino,  6,  7. 

1.  Under  the  Slst  sect,  of  the  bankrupt  act, 
6  Geo.  4,  c.  16,  a  bona  jid%  payment  made 
by  a  bankrupt  more  than  two  months  before 
the  isfuing  of  the  commission,  the  receiver 
havin|.  co  notice  of  an  act  of  baplrniptcy,  is 
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Erotected,  and  the  fact  of  hit  knowing  the 
ankrupt  to  be  in  ditficuUies  makes  no  dif- 
ference. Ah  admission  by  a  party  in  his 
examination  before  Commissioners  of  bank- 
rupt, that  he  has  received  a  sum  of  money 
belonging  to  the  bankf  apt  after  an  act  of 
bankruptcy,  is  not  evidence  of  an  account 
stated  with  the  assignees;  and  the  most 
that  an  examination  before  the  Commis- 
sioners does,  is  to  make  out  a  prima  /oris 
case  for  the  assignees,  that  the  party  has 
so  much  of  the  bankrupt's  money  in  bis 
hands,  so  as  to  call  on  him  for  an  explana- 
tion; but,  if  there  be  no  count  for  money 
had  and  received  to  ths  us*  ofthM  nsngnMs, 
they  must  be  nonsuited.  Whether  the  act 
of  bankruptcy,  by  lying  in  prison  21  days, 
relates  to  the  first  of  the  21  days,  or  only 
to  the  last  of  them  7 — Qnmr:  Tnelr  and 
amahMTy  AssigHtss  of  Hickman^  ▼•  BarroWf 
GfHt,.  OHe,^e.  85 

a  A.  being  a  traderybefore  any  act  of  bank- 
ruptcy, directed  his  broker,  who  had 
authority  to  distrain  for  rents  due  to  him, 
to  pay  a  certain  sum  to  B.  in  satisfaction 
of  a  debt,  and  the  broker,  bondJUt^  agreed 
with  B.  to  pay  him  as  soon  as  he  received 
the  rents,  and  after  this  A.  became  bank- 
rapt  :  Held,  that  the  assignees  of  A.  could 
not  recover  this  sum  from  the  broker, 
though  he  did  not  in  fact  pay  it  over  to  B. 
till  after  the  commission  issued.  Bedford 
andothsrs,  AssiguMs  of  CoJUu,  a  haHirujtt^ 
V.  Perkins,  90 

9«  If  a  person  who  has  numerous  dealings 
with  a  bankrupt,  on  being  examined  before 
the  Commissioners,  does  not  bring  his  books 
with  him,  but,  while  under  examination, 
consents  that  the  accountant  to  the  com- 
mission shall  make  extracts  from  them: 
these  extracts  cannot  be  used  as  evidence 
against  him,  without  also  reading  his  exa- 
mination. If  one  buys  goods  of  a  bankrupt 
under  such  circumstances  as  will  entitle 
his  assignees  to  maintain  trover  for  them, 
such  buying  is  in  itself  a  conversion,  and 
the  assignees  need  not  adduce  evidence  of 
a  demand  and  refusal.  Upon  the  question 
under  the  stat.  4G  Geo.  3,  c.  135  (repealed 
from  the  Ist  Sept.  1825,  by  the  stat.  6  Geo.  4, 
c.  16),  whether  a  party  dealing  with  a  trader 
knew  him  to  be  insolvent :  the  Jury  may 
infer  such  knowledge  from  the  fact  of  the 
party  buying  goods  of  the  trader  to  a  great 
extent  for  a  period  of  near  two  years,  at 
prices  more  than  thirty  psr  rsru.  under 
prime  cost.  Yaies  and  another.  Assignees 
of  Marshall,  a  bankrupt,  v.  Carnsew,  99 
4 .  A  carriage  finished  and  paid  for  before  the 
bankruptcy  of  the  maker,  but  suffered  to 
remain  on  his  premises  at  the  request  of 
the  owner,  on  account  of  his  being  abroad, 
cannot  be  taken  by  the  assignees,  as  in  the 
order  or  disposition  of  the  bankrupt, 
although  such  bankrupt  put  it  in  his  front 
shop,  and  actually  sell  it  to  another.  In 
such  case,  an  actual  delivery  of  the  carriage 
at  the  house  of  the  person  for  whom  it  was 
made  is  not  necessary  to  constitute  him  the 
owner.     Bartratn  v.  Payne.  175 

D    Semble,  that,  under  the  provision  of  the 
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new  bankiupt  act,  6  Geo.  4,  e.  16,  s.  99,  a 
bankrupt  in  custody,  by  insisting  on  his 
discharge,  previous  to  proof  of  a  debt,  does 
not  estop  himself  from  disputing  the  validity 
of  the  commission  against  him.  Mott  v. 
MiUs.  197 

6.  If  a  person,  who  is  in  fact  assignee  of  a 
bankrupt,  be  sued  in  trover,  and  it  appear 
that  heclainra  the  goods  as  propNsrty  belong- 
ing to  the  bankrupt;  in  nwking  out  tlus 
defence,  he  need  not  give  evidence  of  the 
trading,  &c.,  unless  there  has  been  notice 
of  disputing  the  commission,  although  ho 
be  not,  in  point  of  form,  etied  as  assignee. 

If  an  innkeeper  borrow  a  chaise  from  a 
coach-maker  while  he  has  a  new  chaise 
making,  and  use  it  in  the  course  of  his 
trade,  but  does  not  have  his  name  painted 
upon  it,  under  the  stat.  4  Geo.  4,  c.  62,  s. 
11,  this  is  not  such  a  reputed  ownership 
of  the  borrowed  chaise,  as  will  entitle  the 
assignees  of  the  innkeeper  to  detain  it 
from  the  coach-maker.  Newport  v.  Hoi" 
lings.  223 

7.  A  commission  of  bankrupt  cannot  be  sup- 
ported against  a  person  under  age.  O'Brien 
V.  Currie,  283 

8.  To  prove  an  act  of  bankruptcy,  in  a  trader 
who  is  a  member  of  parliament,  by  his  not 
paying  or  securing  to  a  creditor  a  debt  of 
100/.  alter  the  suing  out  of  a  writ  of  sum* 
mons,  &c.,  it  is  not  absolutely  necessary  to 
call  the  creditor.  If  a  writ  of  JS.  fa.  be 
sued  out  against  one  of  several  partners, 
for  a  debt  due  from  him  alone,  there  is 
great  doubt  as  to  what  interest  in  the  part- 
nership property  can  be  sold  by  the  sheriff. 
Burton  v.  Green,  306 

9.  In  an  action  by  the  assignee  of  a  bankrupt, 
a  plea  was  delivered  to  the  plaintiff's 
attorney  by  a  clerk  of  the  defendant's  attor- 
ney, who,  through  mistake,  omitted  to 
deliver  with  it  a  notice  to  dispute  the  bank- 
ruptcy. A  few  hours  after,  as  soon  as  the 
omission  was  discovered,  the  plea  was 
fetched  away  on  the  pretence  that  there 
was  some  error  in  it ;  and,  in  the  course  of 
the  same  day,  a  fresh  plea  was  delivered, 
accompanied  by  a  notice :  It  was  held  at 
Nisi  Prins  that,  although  the  term  for 
pleading  had  not  expired,  the  notice  was 
not  sufficient  under  the  90th  section  of  the 
6  Geo.  4,  c.  16 ;  bat  the  Court  of  Common 
Pleas,  under  the  circumstances,  granted  a 
new  trial,  on  payment  by  the  defendant's 
attorney  of  the  costs,  as  between  attorney 
and  client.  Lawrence,  assignee  of  Tolson, 
V.  Crowder.  229 

10.  The  correctness  of  the  bond  given  to  the 
Lord  Chancellor  under  the  13th  section  of 
the  Bankrupt  Act,  cannot  be  disputed  at 
Nisi  Prins,  in  an  action  to  try  the  validity 
of  the  commission,  in  the  case  in  which  it 
was  given.  Nor  can  it  be  considered  there, 
whether  the  defendant's  attorney  has  agreed 
to  accept  a  notice  to  dispnte,  which  had 
been  delivered  after  the  time  mentioned  in 
the  act  of  Parliament.     Polks  v.  Seudder, 

232 

11.  If  assignees  of  a  bankrnpt,  suing  for  a 
debt  due  before  the  bankruptcy,  receive 
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notice  of  dilputing  the  tredihf,  &c.  the 
Judge  will  onljT  grant  them  a  certificate  for 
the  costs  of  producing  the  depositions,  and 
not  for  the  costs  of  the  attorney's  attend- 
ance, or  of  witnesses  to  prove  the  bank- 
ruptcy.    Ralpho  V.  Davfts.  362 
12.  The  making  of  bricks  for  sale,  from  clay 
taken  from  a  man's  own  land,  does  not  con- 
stitute him  a  trader,  within  the  meaning  of 
the  bankrupt  laws ;  nor  will  it  be  a  trad- 
ing, if  such  person  buy  chalk  for  the  pur- 
pose of  burnins  with  the  clay,  to  improve 
the  bricks,  and 'afterwards  sell  a  portion 
of  the  clialk,  when  converted  into  lime. 
Paul  V.  Donfling.                                       500 
!:>•  In  trespass  for  taking  goods,  the  defend- 
ant pleaded  (without  the  general  issue)  a 
justification  under  the  warrant  of  commis- 
sioners of  bankrupt,  and  averred,  that  the 
plaintiff  **  had  become  bankrupt  within  the 
true  intent  and  meaning  of  the  stat.  6  Geo. 
4,  c.  16."    Replication,  denying  that  the 
plaintiff  became  bankrupt :    Held,  that  on 
these  pleadings  the  defendant  had  the  right 
to  begin. 

If  a  pleft  contain  distinct  allegations  of 
a  trading  and  petitioning  creditor's  debt,  and 
then  go  on  to  state,  that  the  plaintiff  «  be- 
eame  bankrupt,"  and  in  the  replication  the 
plaintiff  protest  the  trading  and  petitioning 
creditor's  debt,  and  deny  that  the  plaintiff 
^'became  bankrupt,"  this  merely  puts  in 
issue  the  act  of  bankruptcy,  and  the  words 
<<  became  bankrupt,"  coupled  with  the  other 
two  allegations,  will  be  held  to  extend  to  the 
act  of  bankruptcy  only.     Cotton  v.  James. 

505 


BENEFIT  SOCIETIES. 

On  an  indictment  against  the  stewards,  &c., 
of  a  benefit  society,  for  disobeying  an  order 
of  two  justices,  commanding  them  to  re- 
admit A.  B.  to  be  a  member  of  that  society, 
it  is  no  defence,  that  A.  B.  was  a  person, 
?^ho,  by  the  rules  of  the  society,  was 
ineligible  to  be  a  member  of  it,  as  that  was 
matter  of  defence  before  the  justices ;  and 
if  it  be  proved  that  the  order  was  served 
on  one  of  the  defendants,  and  that  the 
others,  when  A.  B.  applied  to  be  re-admit- 
ted,  said,  that  they  would  not  admit  him, 
and  did  not  care  for  the  justices'  order; 
that  is  presumptive  evidence  of  a  service 
of  the  order  upon  them.  R0X  v.  Gilktit 
and  othors,  ^^ 


BILL  OF  EXCHANGE. 

Sm  Evidence,  3.     PHOMiseoHY  Note. 

1.  In  an  action  on  a  bill  of  exchange,  if  a 

^^Ji  •  .J^'^uM?  P^*'"'*  ^^«  consideration 
SL-  i  .  ^"  "^  accepted  for  value 
received,  but  refuse  to  sav  of  what  that 


,  ^.r^^^V^^^^  "°  consideration 

*iiise?^^r  ""*  *  ^"^  ^'  exchange- 
■«^»e*  agatnat  acceptor— atate  that  it 


indorsed  to  the  plaintiiA,  aa  the  «ir?iving 
assignees  of  A.  B.  after  his  bankruptcy — 
the  plaintiffs  must  prove  that  the  bill  was 
indorsed  to  them  alter  the  bankroptcy,  and 
in  their  capacity  of  surviving  assignees. 
Btrnaseoni  and  otiurit,  Afsig'uet*  of  Cham" 
btrt  and  otkorji,  v.  Tke  Duke  of  Argf^e.    29 

3.  In  an  action  on  a  note,  if  it  appear  on  the 
inspection  of  the  note,  that  it  has  been 
altered,  it  lies  on  the  plaintiff  to  show  that 
the  alteration  took  place  under  such  cir- 
cumstances as  wilt  entitle  him  to  recover. 

Whether  a  conversation  between  the  de- 
fendant and  one  of  the  witnesses  is  suficient 
to  entitle  the  plaintiff  to  recover  on  the 
account  stated,  is  a  question  for  the  Cotnt, 
and  not  for  the  jury.  Binkop  v.  Ckambro.  S6 

4.  If  a  bill  drawn  by  a  banker  in  the  coantry 
on  a  banker  in  town,  in  favoor  of  A.,  pa^ 
ahie  afUr  eighty  be  indorsed  by  A.  to  the 
defendants,  who  indorse  to  the  plaiatiA 
seven  days  after  the  date  of  the  bill,  and 
the  ptaintiff  dday  presenting  it  for  accept- 
ance for  fonr  dofe,  it  will  be  left  to  the 
Jury  to  say  whether  the  plaintiffs  have  been 
guilty  of  nnrtaeonaUe  deiof  ;  and  ia  Con- 
sidering this,  the  Jury  may  infer,  from  the 
defendant  himself  having  kept  the  bill  so 
long  unaccepted,  that  it  is  not  the  course  1^ 
business  to  present  such  bills  for  acceptance 
immediately  after  the  party  receives  them. 
iSknto  and  others  v.  RoUns  and  others.   80 

5.  A  bill,  which  has  been  paid  by  the  drawer, 
in  default  of  payment  by  the  acceptor,  may 
afterwards  be  re-issued  by  the  drawer,  and 
the  acceptor  will  be  still  liable  to  pay  it. 

In  such  case,  if  an  action  be  brooght 
against  the  acceptor  by  the  indorsee  of  the 
drawer,  the  acceptor  cannot  inquire  into 
the  state  of  the  accounts  between  the  in- 
dorsee and  drawer,  nor  will  the  state  of 
such  accounts  furnish  him  with  anj  defence. 
Hubbard  v.  Jatkson.  134 

6.  If,  in  an  action  on  a  bill  of  exchange  given 
for  goods  sold,  it  be  proved  that  the  bill 
was  fetched  away  by  the  plaintiff's  servant 
from  the  house  of  a  third  person,  after  the 
commencement  of  the  action,  woA  only  a 
short  time  before  the  trial,  such  evidence 
will  not  make  it  necessary  for  the  plaintiff 
(o  prove  that  he,  at  the  tinie  of  actiMi 
brought,  was  the  holder  of  the  bill,  and  en- 
titled to  sue  upon  it.  Bnrdony.Haiton,  174 

7.  In  an  action  by  the  first  indorsee  against 
the  acceptor  of  a  bill  of  exchange,  the 
declaration  of  the  drawer  made  before  hi- 
dorsement,  showing  that  the  acceptor  re- 
ceived no  valne  for  his  acceptance,  cannot 
be  admitted  in  evidence,  if  the  drawer  be 
living  at  the  time  of  the  trial ;  becaose  in 
such  case  he  might  be  called  as  a  witness. 
Hedger  v.  Horton,  179 

8.  If  several  persons,  not  partners  in  basiness, 
separately  indorse,  for  the  accommodation 
of  the  drawer,  a  bill  of  exchange,  which 
has  been  previously  indorsed  by  another 
person,  and,  on  the  bill  being  disbononred, 
pay  the  party  who  has  discounted  it,  in 
equal  proportions,  they  may  strike  out 
their  own  indorsements,  and  bring  a  joist 
action  against  such  previous  iadoraer  to  n« 
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cover  the  MDoant  of  the  bill.    Lmo  v. 
Cop€9tal*,  300 

0.  It  is  not  rtecessary  in  an  action  against  the 
drawer  of  a  bill  of  exchange,  payable  after 
dat*^  to  aver  acceptance  or  notice  of  refusal 
to  accept,  but  proof  of  presentment  for 
payment  is  sufficient.  If  a  bill  is  accepted 
payable  at  a  particular  place,  and  the  ac- 
ceptor dies  before  it  becomes  due,  it  is 
suffieieoti  in  an  action  against  the  drawer, 
to  prove  presentment  at  the  specified  place, 
ana  it  is  not  necessary  to  show  presentment 
at  the  house  of  the  deceased's  representa- 
tive.    PkiipoU  v.  BrpoMt.  244 

10.  If  a  letter,  giving  notice  of  the  dishonour 
of  a  bill,  is  put  into  the  two-penny  post- 
office,  in  time  to  be  delivered  on  the  proper 
day,  in  the  ordinary  course  of  business, 
but,  from  some  delay  in  the  ofike,  does  not 
reach  its  destination  till  afterwards,  such 
delay  in  the  office  will  not  prejudice  the 
party  by  whom  the  notice  was  given. 

If  there  are  several  indorsers  of  a  bill, 
and  the  last  indorsee  and  holder  resorts  in 
the  first  instance  to  the  first  of  such  indor- 
sers, he  is  not  entitled  to  as  many  days  as 
there  are  indorsers  to  give  notice  of  dis- 
honour in,  but  must  give  it  within  the 
same  time  as  he  would  have  been  obliged 
to  do  it  in,  if  he  bad  resorted  at  first  to  his 
own  immediate  indorser.  J)o6r4e  v.  East- 
wood, 250 

11.  A  trader  in  London  took  a  bill  of  exchange 
in  part  payment  for  goods,  of  a  person 
representing  himself  to  b^  a  tradesman  from 
the  country,  and  to  have  been  recommended 
by  a  customer,  and  sent  the  goo<ls,  in  conse- 
quence of  a|i  order  from  the  buyer,  to  a 
public-house,  which  was  not  a  booking- 
office,  without  making  any  inquiries  except 
as  to  the  respectability  of  the  acceptor. 
The  bill  turned  out  to  have  been  stolen, 
and,  in  an  action  by  the  trader  against  the 
acceptor,  the  defendant  had  a  verdict,  on 
the  ground  that  the  plaintiff  had  taken  the 
bill  out  of  the  ordinary  course  of  trade,  and 
under  circumstances  which  ought  to  have 
excited  his  suspicion.  Slater  md  othBrs  v. 
West.  325 

19.  If  a  defendant  has  entered  into  a  deed  of 
composition  with  his  creditors,  containing 
the  usual  clause  of  release,  and  the  plaintiff 
has  executed  the  deed  as  a  creditor  for  a 
certain  sum,  that  is  a  good  defence  to  an 
action  by  the  plaintiff  as  indorsee  of  a  bill 
to  a  larj^er  amount,  of  which  the  defendant 
was  indorser,  and  which  then  lay  dishon- 
oured, in  the  plaintiff's  hands.  But  it  is  no 
defence  as  to  two  similar  bills,  also  of 
larger  amount,  which  the  plaintiff  had  paid 
awav,  and  which  were  then  in  the  hands 
of  third  parties. 

If,  aftef  a  bill  is  dishonoured,  the  indorser 
offer  to  pay  the  holder  so  much  in  the  pound, 
on  the  amount :  Semble,  that  this  dispenses 
with  proof  of  the  notice  of  dishonour. 
Margetxon  v.  Aitien.  33S 

13.  One  having  made  and  signed  a  promissory 
note,  handed  it  to  a  third  person,  the  payee 
being  present ;  but  before  it  was  given  to 
the  payee  it  was  altered,  by  tha  cooaent 


of  all  parties :  Held,  that  this  giving  it  to 
the  third  person  was  not  an  issuing  of  it, 
and  that  it  did  not  require  a  new  stamp. 
Sherrington  v.  Jennin.  374 

14.  A  bill  given  to  a  creditor  to  indure  him 
to  sign  a  bankrupt's  certificate  is  void,  in 
whosever  hands  it  may  be,  and  whatever 
the  consideration  given  by  the  holder ;  but 
a  bill  given  to  a  creditor  to  keep  him  from 
tai-ing  steps  to  oppose  the  certificate,  would 
be  good  in  the  hands  of  a  holder  for  value 
without  notice.     JJireh  v.  Jervis,  379 

• 

BOARD  AND  LODGING. 
See  Apprcmticb,  1. 

BOND. 
See  Bankaupt,  10.     Plkadiro,  8. 

1.  In  an  action  of  debt,  on  a  bond  to  secure 
the  re-payment  of  money  with  interest,  the 
plaintiff  can  only  recover  to  the  amount  of 
the  penalty,  with  l.«.  for  the  detention  of  the 
debt.    Heliefi  v.  Ardley,  12 

2.  If  in  an  action  on  a  bond  given  by  the 
sureties  of  a  collector  of  taxes,  there  be 
breaches  assigned,  that  the  collector  did 
not  pay  over  money  received,  and  that  he 
did  not  duly  demand  and  enforce  payment 
of  the  taxes,  it  is  not  necessary,  on  the  part 
of  the  plaintiff,  to  prove  exactly  what  money 
he  received ;  for  if  it  be  proved  that  he  was 
to  collect  a  certain  sum,  and  that  he  paid 
over  a  smaller  sum,  and  did  not  take  proper 
steps  to  exonerate  himself  from  the  residue, 
the  plaintiff  will  be  entitled  to  recover. 
Omitting  a  word  where  the  context  sup- 
plies it,  or  inserting  a  wront:  word,  where 
the  context  corrects  the  mistake,  is  no  va- 
riance. Therefore,  if,  on  oyer  of  a  bond, 
the  obligees  are  described  to  be  Commis- 
sioners acting  under  an  act  of  Parliament 
for  the  regulation  of  the  duties  on  assessed 
taxes,  and  in  the  bond  the  duties  are  stated 
to  be  duties  of  assessed  taxes,  this  is  no 
variance.    Loveland  v.  Knight*  106 

BROKER. 

See  Landlord  and  Tenant,  1. 

Whether,  in  an  action  against  a  broker  by  his 
principal  for  charging  an  increased  price  in 
addition  to  his  commission,  it  is  competent 
to  the  broker  to  show  tha(  in  some  of  the 
transactions  he  acted  as  a  principal,  it 
being  contrary  to  the  duty  and  oath  of  a 
broker  so  to  act — Qnare, 

To  prove  the  averment  of  actual  payment 
by  the  principal  of  the  over-charges,  it  is 
sufficient  to  show  a  running  unsettled  ac- 
count between  the  parties,  by  which  it 
appears,  that,  as  far  as  the  particular  trans- 
actions in  question  are  concerned,  the  prin- 
cipal has  paid  more  than  the  amount  of  the 
over-charges,  though,  on  the  whole  account^ 
continuing  to  a  period  long  subsequent,  the 
balance  is  in  favour  of  the  broker  to  more 
than  their  amount  also.    Proctor  v.  Brain, 
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BULL-BAITING. 
Sts  CftUKLTY  TO  Cattle,  1. 

BURGLARY. 

On  an  indictment  for  burglary,  by  break- 
ing into  a  bouse,  in  the  night-time,  and 
stealing  to  the  value  of  5i.  or  more,  the 
prisoner  may  be  convicted  of  burglary,  or 
of  house-breaking  under  the  itat.  7  &  8 
Greo.  4,  c.  29,  s.  12,  or  of  stealing  in  a 
dwelling-house  to  the  value  of  5/.  K^x  v. 
CompioH,  418 

CAUTION,  WANT  OF  DUE. 
8m  Bill,  11. 

CHURCH. 
S94  Sackilbge. 

COACH-PROPRIETORS,  LIABILITY  OF. 

A  parcel  containing  two  hundred  sovereigns 
inclosed  in  six  pounds  of  tea,  was  sent 
by  coach,  and  paid  for  as  of  ordinary 
value,  both  the  party  sending  and  Iha 
owner  of  the  parcel  being  aware  of  a  notice 
by  the  coach  proprietors,  limiting  their 
responsibility  to  51. ;  the  parcel  was  stolen 
by  one  of  the  porters  of  the  coach,  while  it 
was  standing  in  the  street  at  a  manufactur- 
ing town  in  the  course  of  its  journey  :  In 
an  action  to  recover  the  value  from  the 
coach-proprietors,  the  defendants  had  a  ver- 
dict, on  the  groand,  that  the  loss  was  occa- 
sioned by  the  improper  mode  in  which  the 
parcel  had  been  committed  to  theii  care. 
BradUy  v.  Wat»rhou49  and  Briggs,       318 

COIN. 

In  an  indictment  for  putting  off  counterfeit 
money  at  a  lower  rate  than  its  denomination 
imported,  it  was  alleged  that  the  prisoner 
put  off  a  counterfeit  sovereign  and  three 
counterfeit  shillings,  <*for  the  sum  of  five 
shillings."  The  proof  was,  that  the  pri- 
soner said  he  would  let  the  witness  have  a 
bad  sovereign  at  4«.,  and  three  bad  sbillinfrs 
at  1#.;  and  the  witness  paid  for  them  with 
two  good  half-crowns :  Held,  that  this  proof 
supported  the  allegation.    Rex  v.  Hedget, 

410 

COLONIES. 

8i»n6ie,  that  the  governor  of  a  British  colony 
has  the  ecclesiastical  power  of  an  ordinary, 
without  that  authority  being  expressly 
named  in  his  commission. 

If  a  governor  of  a  colony  has  the  antho- 
rity  of  the  ordinary,  he  has  no  power  to 
commit  a  churchwarden  who  refuses  to 
account ;  he  ought  to  proceed  upon  a  cita- 
tion, and  must  excommunicate.  Baskam 
V.  Lumlty,  489 

COMPENSATION. 
See  Conditions  of  Sale,  1. 


COMPETENCY. 
Seo  WiTHBSB,  1, 3,  8. 


CONCUBINAGE. 
See  Witness,  7. 

CONDITIONS  OF  SALE. 

On  a  sale  of  a  reversionary  interest,  wxtk 
the  usual  condition,  that  no  error  of  de- 
scription, &c.,  should  vitiate  the  sale,  bat  a 
compensation  be  allowed,  the  rev<>rsioo  was 
described  as  absolute,  on  the  death  of  a 
person  aged  sixty-six.  In  fact,  the  peraoe 
was  only  sixty-four,  and  ibe  reversion  wis 
not  absolute,  as  the  property  would  be  di- 
vided if  he  left  more  children  than  one: 
Held,  that  this  sale  was  void,  and  that  tbe 
offer  of  a  compensation  would  not  support 
it :  but  if  it  bad  been  a  mere  difference  of 
the  age,  sewMe,  that  it  would  have  been 
otherwise.    Skerwood  v.  Rohius.  330 

CONFESSION. 

If  a  prosecutor  gives  in  evidence,  a  declan- 
tion  made  by  a  prisoner,  it  becomes  evi* 
dence  for  the  prisoner,  as  well  as  against 
him ;  but,  like  all  other  evidence, the  Jury 
may  give  credit  to  one  part  of  it,  and  not 
to  another.    Rex  v.  Higgtfu,  603 

CONSTABLE. 
See  Tboveb,  1. 

CONTRIBUTION. 

A.  and  B.  were  sureties  for  C,  a  eoUecter 
of  taxes,  who  became  a  defaulter.  The 
obligees  sued  A.,  and  recov«»red:  Held, 
that,  in  an  action  for  contribution,  brought 
by  A.  against  B.,  A.  could  only  recover 
half  the  amount  of  the  verdict  against  him, 
and  that  be  could  not  recover  from  B.  either 
the  half  of  the  taxed  costs  of  the  obligees, 
or  the  half  of  his  own  costs  of  defeodiog 
the  action  broufi:ht  by  the  obligees. 

Held,  also,  that  if  A.,  after  the  verdict  ia 
the  action  against  him  on  the  bond,  obtain 
a  sum  of  money  from  C.,he  mn«t  take  thst 
in  reduction  of  the  amount  of  the  verdict, 
and  cannot  apply  it  either  to  pay  his  owa 
costs,  or  the  taxed  costs  of  the  obligees. 
Knight  V.  Hughes,  467 

CONVERSION. 

If  A.  send  goods  to  B.  to  pack,  and  B. 
does  not  forward  them  to  C.  when  so  de- 
sired, but  refuses  to  part  with  them,  and 
tells  C.  that  he  will  not  give  them  up  unless 
C.  will  guaranty  a  debt  due  to  him :  This 
is  evidence  of  a  conversion  by  B.  Sharp  v. 
Pratt.  34 

CONVEYANCER. 

If  a  certificated  conveyancer  induce  a  credi- 
tor of  a  bankrupt  to  employ  him  in  ir<ves 
tigating  a  bankrupt's  affairs,  by  represent 
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irg  himself  to  be  an  Attorney  and  solicitor, 
be  is  not  entitled  to  recover  any  thing  for 
his  trouble :  and  even  if  he  paid  fees  to  coun- 
sel in  the  course  of  the  investigation,  he  can- 
not  recover  them  of  his  employer  as  money 
paid,  laid  out,  and  expended.  Crammoud 
V.  Crouch.  77 


CORONER'S  INQUISITION. 

1.  If  the  names  of  the  jurors  be  not  set  out 
in  the  caption  of  a  coroner's  inquisition,  and 
the  inquisition  be  not  signed  by  the  jurors, 
with  their  names  at  length — the  inquisition 
is  bad.     Rex  v.  Bo  wen.  602 

2.  If  some  of  the  jurors  sign  with  their 
marks,  such  marks  ought  to  be  verified  by 
an  attestation.  JM, 

COSTS. 
Soo  Bamkruft,  11. 

COSTS,  BILL  OF. 

S04  PaOKISSORY  NOTB,  3. 

COVENANT. 
S44  AoKBXiiBNT,  1.     Annuity,  1. 

CROSS-EXAMINATION. 

I.  If  the  plaintiff's  counsel  call «  Captain  5.,'' 
and  Captain  Hugh  S,  answer,  and  is  sworn, 
and  the  plaintiff  s  counsel,  after  asking  him 
a  few  questions,  ascertain  that  it  was  Cap- 
tain Praneis  S.  whom  they  meant  to  ex- 
amine, this  does  not  give  the  other  side  a 
right  to  cross-examine  Captain  Hugh  *S., 
as  he  was  only  examined  by  mistake. 
Clifford  V.  HuHler.  16 

1.  On  the  trial  of  an  indictment  for  a  rape,  it 
was  held  that  the  prisoner's  counsel  might 
ask  the  prosecutrix  the  following  questions, 
with  a  view  to  contradict  her.  "  Were  you 
not  on (a  day  since  the  time  of  the  al- 
leged offence),  walking  in  the  High  Street, 
At  O.,  to  look  out  for  men  ?"  "  Were  you 
not  on  —  (since  the  time  of  the  alleged 
offence),  walking  in  H.  Street,  with  a  wo- 
man reputed  to  be  a  common  prostitute  7" 
Held  also,  that  evidence  might  be  adduced 
bv  the  prisoner,  to  show  the  general  light 
character  of  the  prosecutrix,  and  that  gene- 
ral evidence  might  be  given  of  her  being 
a  street  walker;  but  atnMo  that  evidence 
of  specific  acts  of  criminality  by  her,  would 
not  be  admissible.     Rex  v.  Barker.        589 

CRUELTY  TO  CATTLE. 

Ball-baiting  is  not  punishable  under  the  stat. 
3  Geo.  4,  c.  71,  for  preventing  cruelty  to 
cattle,  as  bulls  are  not  included  in  that 
statute.  If  a  writ  of  habeas  eorpue  be 
granted,  on  the  ground  that  the  party  has 
been  illegally  committed  by  a  magistrate, 
the  Judge  will  not  make  it  a  part  of  the 
rule  for  issuing  the  writ,  that  the  party 
shall  not  bring  an  action  against  the  magis- 
trate.   Ex  parte  UiU.  225 


CUXHAVEN. 

See  IxsuxANCB,  1. 

DAMAGES  LIQUIDATED. 

In  an  agreement  for  the  sale  of  a  public-house, 
it  was  stipulated,  that  the  seller  should  not 
be  concerned  in  carrying  on  the  business 
of  a  publican,  within  a  mile  from  the  house 
he  had  parted  with,  "  under  the  penal  sum 
of  500/.  the  same  to  be  recoverable  as  and 
for  liqnidaied  damage.f."  Notwithstanding 
this,  he  opened  a  public-house,  about  three- 
quarters  of  a  mile  off.  No  evidence  of 
actual  damage  was  given  by  the  plaintiff, 
but  for  the  defendant  some  witnesses  stated 
that  the  plaintiff  had  spoken  of  the  injury 
as  not  considerable.  It  was  held  at  iVtW 
Priue,  that  the  whole  sum  was  recoverable 
as  stipulated  damages,  but  left  to  the  Jury 
to  state  what  was  the  actual  damage.  The 
Jury  found  for  the  whole  sum,  and  the 
Court  of  Common  Pleas  refused  to  grant  a 
new  trial.     Criedee  v.  Bolton.  240 

DECLARATIONS. 
See  EviDKNCS,  4,  8. 

DECLARATIONS  IN  ARTICULO 
MORTIS. 

See  Dying  Declarations. 

DEMURRAGE. 
See  Agrekxent,  5. 

DEMURRER  TO  AN  INDICTMENT. 
See  Practice,  4. 

DEPOSIT. 
See  Auction,  1. 

The  Lord  Chief  Justice  will  not  try  an 
action  for  money  had  and  received,  to  re- 
cover back  a  deposit  paid  to  abide  the  event 
of  a  wrestling  nMtch,  which  did  not  take 
place.     Kennedy  v.  Gad.  376 

DEPOSITIONS. 

See  Admission,  1. 

A  witness  examined  on  the  trial  of  an 
issue  ont  of  Chancery,  died :  a  new  trial 
was  granted,  and  on  the  new  trial  parol 
evidence  was  allowed  to  be  given  of  what 
this  witness  had  deposed  on  the  former 
trial,  notwithstanding  there  was  the  usual 
order  for  reading  the  depositions  in  equity 
of  such  witnesses  as  had  died  since  the 
first  trial.     Tod  v.  Earl  of  Wineheleea. 

387 

DETINUE. 

If  a  person  who  writes  an  answer  to  a 
demand  made  upon  another  person  of 
certain  things,  says,  that  he  has  got  them, 
and  thereby  induces  the  claimant  to  bring 
an  action  against  him,  he  is  liable  to  tttcii 
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claimant,  in  detinae,  although  it  does  not 
appear  that  he  bad  the  general  controlling 
power  over  the  things.  Hall  t  Ux,  v. 
Wkit§,  136 

DILAPIDATIONS. 
Sm  Laholosd  and  Txnant,  2. 

DISCHARGE  OF  JURY. 

894  LxOITfMACT,   2. 

DISCONTINUANCE. 
S€»  Plkadiho,  1. 

DISTRESS. 

S§4   JoiNT-TaifANT,    1. 

DOCK-COMPANY. 

A  Dock-Company  having  a  swing  bridge  on 
a  public  highway,  are  bonnd,  in  the  passing 
of  vessels,  to  use  all  reasonable  means 
(both  as  to  the  number  of  men  employed 
and  the  number  of  ships  passed  at  a  time) 
to  prevent  unnecessary  delay;  and  if  they 
do  not  do  all  which  can  be  expected  of 
reasonable  men,  and  any  one  is  obstructed 
in  consequence,  such  obstruction  will  make 
them  liable  in  damages  for  the  injury 
sustained.     Wigging  v.  BoddiHgton,     544 

DWELLING-HOUSE. 
See  BuftGLABY,  1.     Pleading,  2. 

DYING  DECLARATIONS. 

1  *  A  declaration  in  artienlo  moriisc,  made  by  a 
child  only  four  years  old,  is  not  admissible 
in  evidence,  on  the  trial  of  an  indictment 
for  the  murder  of  such  child ;  because  a 
child  of  such  tender  years  could  not  have 
had  that  idea  of  a  future  state  which  is 

*  necessary  to  make  such  a  declaration  ad- 
missible.   Rex  V.  PiX-e.  598 

3.  To  render  the  declaration  of  a  deceased 
person  admissible  on  the  trial  of  an  indict- 
ment for  manslaughter,  it  must  have  been 
made  by  him  under  an  impression  of  almost 
immediate  dissolution ;  and  it  is  not  enough 
that  the  deceased  should  hav«  thought  that 
he  should  ultimately  never  recover.  Rex 
V.  Van  ButekeiL  629 

3.  Before  a  declaration  of  a  deceased  person 
is  received  as  a  declaration  iw  animlo 
mortis,  the  Judge  will  hear  all  that  the  de- 
ceased said  respecting  the  danger  in  which  he 
considered  himself  to  be;  and  it  will,  upon 
this,  be  for  his  Lordship  to  decide,  whether 
the  deceased  then  had  that  impression  on 
his  mind,  which  would  render  hia  declara- 
tions admissible.  Hid, 

EJECTMENT. 
See  LAifDi/>jiD  AWD  Tenant,  6. 

^^riLt"  ^J£«*'"«nt  •  landlord  and  tenant 
-nw  by  different  attormes,  and  have  differ- 


ent counsel,  but  it  appear  that  the  teauit 
claims  no  title  but  what  be  derives  from  the 
landlord,  the  Judge  at  the  trial  will  only 
allow  one  counsel  to  address  the  Jury  fi»r  the 
defence,  but  the  party's  coanse!  who  does 
not  address  the  Jury  will  be  at  liberty  to 
cross-examine,  and  also  to  call  witnesses. 
Doe  d.  Hogg  V.  Tinda/e.  MS 

2.  If  in  an  ejectment  it  be  proved  that  the 
lessor  of  the  plaintiff  let  the  iorrtg  tu  qmo  to 
a  tenant  who  held  peaceable  poaseasioa  for 
about  a  year,  this  is  sufficient  evidence  of 
title,  as  against  a  party  who  came  in  the 
night,  and  forcibly  turned  sach  tenant  oat 
of  possession.    Doo  d.  Hugkoe  v.  Dyimih 

610 

ELECTION. 

1.  A  mercer  furnished  ribands  to  a  persoR 
who  was  a  candidate  for  the  representation 
of  a  eity  in.  Parltamant ;  the  ribands  were 
partly  used  as  presents  for  voters;  the 
mercer  was  himself  a  voter,  and  received 
orders  for  some  of  the  ribands,  from  the 
candidate  himself,  in  his  committee  room, 
but  was  not  told  for  what  purpose  they 
were  wanted:  Held,  that  he  vmas  entitled 
to  recover  the  price  of  the  ribands  from  the 
candidate,  notwithstanding  the  provisions 
of  the  Stat.  7  &  8  H^.  3,  £.  4.  Riekardeon 
V.  Webster.  123 

2.  At  a  general  election,  A.  was,  after  a  eon* 
test,  returned  to  serve  in  parliament;  A. 
died  before  the  next  meeting  of  Parliament: 
Held,  that,  immediately  on  his  death,  the 
representation  of  that  place  **  became  va- 
cant,*' within  the  meaning  of  the  treating 
act,  7  &  8  W.  3,  c.  4  ;  and  that  if  B.,  who 
who  was  neither  a  candidate  nor  the  agent 
of  a  candidate,  canvassed  for  C,  and  ordered 
beer  for  the  voters,  after  such  vacancy^ 
this  was  within  the  act,  even  though  it  was 
not  proved  that  C.  either  knew  of  the  can- 
vass or  of  the  treating :  and  it  was  there- 
fore held,  that  an  innkeeper  could  not 
recover  against  B.  for  beer  supplied  to  those 
voters  by  his  order. 

The  treating  act  extends  to  an  uasnc- 
cessful  candidate  who  did  not  come  to  the 
poll.     Ward  v.  Nanney,  399 

EMBEZZLEMENT. 

1.  If  a  prisoner,  indicted  for  embeizlement, 
does  not  know  the  specific  acts  of  embez- 
zlement intended  to  be  charged  against  him. 
he  should  apply  to  the  prosecutor  for  a 
particular  of  the  charges;  and  if  it  b« 
refused,  the  Judge  will,  on  motion,  sup- 
ported by  proper  affidavits,  grant  an  order 
for  such  particular  to  be  given,  and  postpone 
the  trial,  if  necessary. 

Such  particular  ought,  at  least,  to  state 
the  names  of  the  persons  from  whom  the 
money  Is  alleged  to  have  been  received. 

It^  was  the  duty  of  a  clerk  to  receive 
monies  daily  at  N.,  to  enter  all  such  monies 
so  received  in  «  book,  and  to  remit  the 
amount  weekly  to  L.  His  entries  were  all 
correct,  and  admitted  the  receipt  of  all  t|ie 
monies  {  but  he  did  not  remit  them  to  L. 
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•  mm  wu  bk  duty  *  Held,  no  embeulement. 
Rtx  V.  Ilodgson.  423 

ESCAPE. 

1.  The  clerk  of  the  bails  of  the  Mayor's 
Court  of  London,  in  pursuance  of  a  prac- 
tice in  that  Court,  refused  to  accept  bail  for 
•  defendant,  who  «*as  sued  jointly  with 
another  person,  unless  it  was  also  given  for 
Mich  other  person :  Held,  that  this  refusal 
was  no  answer  to  an  action  against  a  Ser- 
jeant-at-RMce  from  whose  custody  that 
defendant,  for  whom  bail  was  offered,  had 
escaped.     Dt  Vaux  v.  Sew9iL  182 

2.  In  an  action  against  the  marshal  for  an 
escape,  the  allegation  in  the  record  in  the 
original  action  is  prima  fatU  evidence  that 
the  party  was  committed  to  his  custody. 
PA«ii0y  V.  JoHM.  333 

EVIDENCE. 

Sm  Admission.  Agent.  Assumpsit,  2. 
Bankrupt,  1,3.  Bsnbfit  Societies.  Bill 
OF   Exchange,   1.     Beoker,    1.     Confes* 

SION-.        CONVEBSION,     1.        CrOSS-ExaMINA- 

TJOB.  Detinue,  1.  Dtino  Declarations. 
Escape,  2.  Forgery.  Insurance,  4. 
LiBKL,  6.  Patent,  1.  Perjury,  2,  3. 
Promise  of  Marriage,  1.  Trespass,  4, 5. 
Witness. 

f .  The  plaintiff  wrote  a  letter  to  the  defend- 
ant, which  the  defendant  did  not  answer. 
At  the  trial,  the  p1aintiff''8  counsel  called 
for  it  under  a  notice  to  produce,  and  wished 
to  give  evidence  of  its  contents  :  Held,  that 
such  evidence  was  not  admissible :  but  that 
if,  by  the  letter,  the  plaintiff*  demanded  a 
certain  sum,  so  much  onlv  of  the  copy  of  it 
might  be  read  as  stated  the  sum  demanded. 
Pttirlie  v.  Denton  aftd  another y  Gent 8,^ 
two,  ire.  103 

).  In  an  action  against  attomies  for  nepligeoce 
in  not  making  a  motion  to  set  aside  pro- 
ceedings for  irregularity,  if  the  declaration 
aver,  as  the  consequence  of  the  neglect,  a 
judgment  by  default  and  further  proceed- 
ings, and  final  judgment  and  execution,  an 
examined  copy  of  the  record  must  be  given 
in  evidence,  to  prove  both  the  judgments ; 
and  it  is  not  enough  to  produce  entries  in 
the  Prothonotary's  book,  and  the  inquisition 
with  the  Prothonotary's  allocatur. 

SembUy  that,  in  such  a  case,  the  judg- 
ments are  of  the  gist  of  the  action,  and  not 
merely  special  damage. 

SemhUy  also,  that  a  writ  intended  for  the 
father,  served  upon  the  son,  who  answers 
to  the  name  of  the  father,  that  being  his 
own  name  also,  is  sufficiently  served  if  it 
come  to  the  hands  of  the  father  before  its 
return.     Godefroy  v.  Joy,  192 

3.  In  an  action  by  the  indorsee  of  a  bill  of 
exchange,  accepted  in  a  foreign  country, 
against  a  party  in  London  who  undertook 
to  negotiate  it,  for  not  paying  over  the  pro- 
ceeds, which  is  tried  after  the  bill  has  be- 
come due,  parol  evidence  may  be  given. of 

.  t|ie  particulars  of  the  bill. 


Semhie,  that,  if  the  declaration  in  such 
case  allege  that  the  proceeds  were  received, 
some  evidence  of  the  receipt  must  be  given 
by  the  plaintiff*  at  the  trial ;  and  a  letter 
written  by  the  defendant,  a  month  before 
action  brought,  saying  that  the  money 
would  be  received  in  a  few  days,  is  not 
sufficient.     Huui  v.  Alewyn*  284 

4.  A.  sued  out  a  writ  of  fi.  fa.  against  the 
goods  of  B.,  and  the  sheriff*  executed  a  bill 
of  sale  of  certain  goods  to  A.  Alter  this, 
B.  remained  in  possession  of  the  goods, 
and  the  sheriff*  again  took  them,  Jiider 
another  execution  against  B. :  Held,  that, 
in  an  action  brought  by  A.  against  the 
sheriff  for  taking  these  goods,  the  declara- 
tions of  B,  were  evidence  for  the  defendant, 
to  show  that  A.'s  execution. was  merely 
colourable.     Willies  v.  Parley.  30(> 

5.  A  will  of  lands  executed  more  than  thirty 
years  ago,  is  admissible  in  evidence  with- 
out calling  the  subscribing  witness,although 
the  testator  has  died  within  thirty  years, 
and  it  be  proved  that  one  of  the  subscribing 
witnesses  is  still  alive.  Doe  d.  Oldnall  v. 
DeaJkin.  402 

A.  claimed  in  ejectment  as  heir-at-law 
of  B.  A.  traced  his  pedigree  through  the 
youngest  son  of  a  common  ancestor,  who, 
in  the  year  1689,  had  four  elder  sons,  whose 
descendants  (if  any)  would  have  had  a  bet- 
ter title  than  B. :  Held,  that  the  length  of 
time  was  a  sufficient  ground  to  presume 
their  deaths ;  and  that  the  Court  would  take 
it  that  they  all  died  without  issue,  unless 
there  was  some  evidence  to  induce  a  pre- 
sumption that  they,  or  some  of  them,  mar- 
ried and  left  issue.  Ibid, 

6.  No  communications  made  to  an  attorney 
are  privileged,  but  such  as  are  made  for  the 
purpose  of  the  attorney's  either  commenc- 
ing or  defending  a  suit.    Broad  v.  Piti.  518 

7.  A  clerk  in  a  merchant's  counting-house 
may  be  called  as  a  witness  to  explain  the 
meaning  of  a  particular  entry  in  the  books 
of  the  office  made  by  a  fellow-clerk,  since 
deceased.  Hood,  Aseignee  of  Green,  v. 
Reeves,  532 

8.  A  lease  purported  to  have  been  signed  by 
the  mark  of  the  party.  A  person  proved 
the  handwriting  of  the  subscribing  wit- 
ness, and  that  he  had  gone  abroad;  and 
another  person  proved  that  the  defendant 
had  spoken  of  the  term  that  he  had  under 
the  lease.  Held,  that  this  was  sufficient 
proof  of  the  execution  of  the  lease  by  the 
defendant.     Doe  d.  Wheeldon  v.  Paul.  613 

9.  Where  it  appeared  on  the  record,  that  an 
agreement  sued  on  was  made  by  the  plain- 
tiff on  behalf  of  himself  and  the  other  pro 
prietors  of  a  theatre ;  evidence  of  the  de 
clarations  of  one  of  such  other  proprietors 
was  held  admissible  on  the  part  of  the  de- 
fendant.   Kemlde  v.  Parren,  623 

10.  The  office  copy  of  an  insolvent's  petition, 
attested  by  the  officer  of  the  Insolvent 
Debtors'  Courts  is  sufficient  evidence  to 
prove  an  allegation  that  the  petition  jm^ 
eertied  by  the  insolvent  was  duly  filad^ 

A  letter  written  to  tha  chief  comaiis- 
siooer  of  the  Insolvent  Debtofa'  Cwnit,  b| 
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an  opposing  creditor,  previous  to  the  bear- 
ing  of  an  insolvent's  case,  is  not  a  privi- 
leged communication.     Gould  v.  Hulme, 

025 

EXECUTION. 

Wbeil  er  a  woman,  who  has  cohabited  with  a 
man  for  several  years,  and  passed  herself 
off  as  his  wife,  can  recover  in  trespass  for 
the  takinc,  under  an  execution  against  the 
man,  of  her  goods  being  in  the  house  in 
which  the  cohabitation  took  place — Qnare. 
But  in  such  a  case,  it  may  be  left  to  the 
Jury  to  say,  whether  they  think,  that,  under 
the  circumstances,  the  property  was  given 
up  by  the  woman  to  the  man ;  and  if  they 
do,  they  may  find  a  verdict  against  her. 
Edwards  v.  Pafbrothtr,  524 

EXECUTORS  AND  ADMINISTRATORS. 

Sm  Aorebmknt,  2. 

A  plaintiff  sued  as  executor,  and  in  bis  de- 
claration made  profsrt  of  the  letters  testa- 
mentary in  the  usual  form,  which  states, 
**  whereby  it  appears  to  the  Court  here  tl»t 
the  plaintiff  is  executor,"  &c.  The  de- 
fendant did  not  demand  oyer,  but  pleaded 
that  the  plaintiff  never  was  nor  is  executor 
« in  manner  and  form"  as  alleged  in  the  de- 
claration. The  plaintiff  replied  that  he 
was,  and  continued  to  be  executor  in  man- 
ner and  form,  &c. :  Held,  that  the  plaintiff 
might  recover  on  this  issue,  although  be 
had  not  taken  probate  till  some  months 
aAer  the  declaration.  Thompson  v.  JZey- 
Molda.  123 

FACTOR. 

leceptances  of  a  factor  for  his  principal, 
which  are  provided  for  by  the  principal 
before  they  become  due,  do  not  constitute 
such  a  demand  against  the  principal  as  to 
enable  the  factor,  previous  to  the  1st  of 
Oetobsr,  1826,  when  the  2d  section  of  the 
6  Geo.  4.^  c.  94,  came  into  operation,  to 
pledge  the  warrants  for  goods  belonging  to 
the  principal,  as  a  security  for  advances 
made  to  himself.    Blandy  v.  Allan,      447 

FALSE  PRETENCES. 

Indictment  for  false  pretences  in  passing  a 
note  of  a  bank  that  bad  stopped  payment 
as  a  good  note.  The  prisoner  knew  that 
the  bank  bad  stopped  payment ;  but  it  ap- 

Gared  that  two  only  of  the  partners  of  the 
nk  had  become  trankrupt,  and  that  the 
third  had  not :  Held,  that  the  prisoner  must 
be  acquitted.    Rsx  v.  SpsMcsr,  420 

FORFEITURE. 
S$e  hxnwKiMD  AMD  Tenant,  6. 


FORGERY. 

If  on  an  indictment  for  forgery  being  pre- 
sented to  the  Grand  Jury,  it  appear  that 
the  forged  instrument  cannot  be  produced, 
either  from  its  being  in  the  hands  of  the 


prisoner,  or  from  any  other  sufficient  cause 
— ^they  may  receive  secondary  evidence  of 
its  contents.    Rex  v.  Huutsr.  581 

2.  An  indictment  for  forgery  being  presented 
to  the  Grand  Jury,  a  witness  dMlined  to 
produce  certain  deeds  before  them :  Beld, 
that  if  the  deeds  form  a  part  of  the  eri- 
dence  of  the  witness's  title  to  his  own 
estate,  he  is  not  compellable  to  prodacc 
them,  but  that,  if  they  do  not,  the  Gfand 
Jury  may  compel  their  production.     Oii. 

GOODS  NOT  ACCORDING  TO  ORDER. 

If  one  order  a  certain  machine,  #.  g.  a  thresh 
ing-machine,  which,  when  sent  to  bin. 
turns  out  to  be  unfit  for  use,  he  shoaid 
tithsr  return  it  immediately,  or  sis€  give 
immediate  notice  to  the  vendor  to  letch 
it  away;  for  if  he  keep  it  a  long  time 
without  doing  either,  he  will  be  taken  to 
have  waived  all  objections  to  its  goodness. 
Cashv.GUss.  407 

GOODS  SOLD. 

SS4  AORXXXKHT,  9. 

1.  If  one  of  several  partners  be  concerned 
in  preparing  the  prospectus  of  a  projected 
newspaper,  which  prospectus  states,  that 
he  and  others  will  act  as  treasurers  and 
managers,  and  also  that  the  subscribers  are 
not  to  be  partners,  nor  to  be  answerable  for 
more  than  their  subscription ;  and  be  also 
aware  that  a  particular  individual  is  to  be 
sole  nominal  proprietor ;  the  firm  of  which 
such  partner  is  a  member  (although  he  has 
not  taken  any  share  in  the  paper),  eanoot 
sue  the  subscribers  who  have  taken  shares 
for  the  price  of  goods  furnished  for  the 
paper.     Batty  v.  M^Cnndie.  209 

2.  If  goods  be  sold  on  a  credit,  the  vendor 
cannot,  before  the  credit  has  expired,  main- 
tain assumpsit  for  goods  sold,  even  thoagh 
he  can  prove  that  the  goods  were  not 
bought  in  the  fair  way  of  trade,  hot  for  the 
fraudulent  purpose  of  being  immediately 
resold  at  an  under  price  :  Ssmhfs,  that  tro- 
ver is  his  proper  remedy.  Fsrgmsom  v. 
Carrington,  457 

GROWING  CROPS. 
Ss§  Account  Stated,  1. 

GUARANTY. 

1.  A.  applied  to  B.  for  goods :  B.  asked  ibr  a 
reference :  A.  referr^  him  to  C. ;  C,  on 
being  applied  to,  inquired  the  amount  of 
the  order,  and  on  what  terms  the  goods 
were  to  be  furnished ;  and  on  being  told, 
said,  *<  Yon  may  send  them,  and  Pli  tais 
ears  that  they  ars  paid  for  at  tks  fsaw." 
He  was  afterwards  written  to,  to  accept  a 
bill  for  the  amount;  to  which  be  replied, 
that  be  was  not  in  the  habit  of  accepting 
bills,  but  that  tks  monsy  wvuld  U  paid 
mrhsn  dus.  After  this  B.  the  seller  wrote 
to  C.  about  the  goods,  and  spoke  of  then 
in   his    letter  as   goods   which   C.  te 
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** guarantfd  :**  and  the  attorney  of  B.'sl 
asstgneee  (when  he  had  become  bankrupt) 
wrote  to  A.  for  the  money,  and  threatened 
process;  but  this  letter  was  a  circular, 
written  in  pursuance  of  a  tist  marie  out  for 
him  by  B.,  and  without  any  knowledge  of 
the  circumstances  under  which  the  debt 
was  contracted :  Held,  that  on  this  evidence 
C.  was  not  primarily  liable,  but  only  as  a 
guarantor  of  the  debt  of  A.  Raiii9  awl  auo- 
ther^  AntigMBB*  of  Ev«iyv,  v.  Storry.  130 
2.  A  guarantie  for  goods,  addressed  to  one  of 
two  partners,  may  be  declared  on,  as  given 
to  both,  if  it  appear  that  the  partner  to 
whom  it  was  addressed  did  not  carry  on 
any  separate  business. 

A  guarantie  not  addressed  to  any  one, 
must  be  declared  on  as  given  to  the  party 
to  whom  or  for  whose  use  It  was  delivered. 
Walton  v.  DodsoH,  i6'2 

HAMBURGH. 

S09   iNSUaANCSy   1. 

HIRE. 

Where  a  carriasce  is  hired  for  a  certain  time, 
and  sent  back  before  the  expiration  of  it, 
if  the  party  of  whom  it  was  hired  sell  it 
within  the  time,h<*  cannot  recover  his  charge 
for  the  hire.     WHght  v.  MelvUl:       542 

HOUSE-BREAKING. 

Soo  BoaoLABT,  1. 

HUNTING. 
S90  Trespass,  1. 

HUSBAND  AND  WIFE. 

5m  Witness,  9. 

If  an  action  is  brought  against  a  husband  for 
the  price  of  goods  supplied  to  his  wife, 
who  is  living  with  him,  it  lies  on  the  hus- 
band to  show  that  the  goods  were  furnished 
under  such  circumstances,  that  he  is  not 
liable  to  pay  for  them.  But  if  the  goods 
be  supplied  to  his  wife  when  she  is  living 
separato  aud  apart  from  the  husband,  it  is 
incumbent  on  the  tradesman  to  prove  that 
the  separation  occurred  under  such  circnm- 
stances  as  will  make  the  husband  liable. 
Cligord  y.  Laion,  15 

ILLEGITIMATE  CHILD,  MAIN- 
TENANCE  OF. 

If  a  person  know  that  his  illegitimate  dangh- 
ter,  of  the  age  of  16,  is  boarded  and  clothed 
bv  the  plaintiff,  and  neither  expresses 
dissent,  nor  takes  his  daughter  away,  he  is 
liable  to  pay  the  plaintiff  for  such  board 
and  lodging  without  any  express  promise  to 
do  so.  And  it  lies  on  the  defendant  to 
show  that  his  daughter  was  boarded  and 
lodged  by  the  plaintiff  against  his  consent, 
or  that  he  has  refused  to  be  at  the  expense 
of  maintaining  her.    NichoU  v.  Mien.    36 

you  XIV.— 97  3 


INDICTMENT. 


Soo  Bknspit  Societies,  I.  Bueglart^ 
1.    Coin,  1.    Manslaoghtsk,  2.       YAax- 

ANCE,  1. 

1.  If  two  bills  of  indictment  be  preferred  for 
the  same  offence,  the  one  charging  it 
capitally,  the  other  as  a  misdemeanour,  anC 
both  be  found,  the  Judge  will  put  the  party 
to  his  election  which  be  will  go  upon,  ana 
direct  an  acquittal  on  the  other.  Rtx  v. 
Smith.  413 

2.  If  an  indictment  contain  two  counts,  one 
charging  the  offence  as  a  larceny,  the  other 
as  a  receiving,  the  Judge  will  put  the  pro- 
secutor to  elect  which  he  will  go  upon. 
Rex  V.  Flowr*  413 

INFANCY. 

If  proper  clothes  are  supplied  to  an  infant  by 
his  father,  any  others  furnished  in  addition 
cannot  be  considered  as  necessaries ;  and  it 
is  the  duty  of  a  tradesman,  when  applied  t9 
by  an  infhnt  for  clothes,  to  make  inquiries 
of  bis  friends,  before  he  gives  him  credit. 
Cook  V.  Doaton.  114 

INQUISITION. 

3m  CoEONEB^  iNQVISITXOlf. 

INSANITY. 

No  person  can,  in  defending  an  action,  be 
allowed  to  stultify  himself:  and  therefore, 
a  defendant  cannot,  in  an  action  for  work 
and  labour,  set  up  his  own  insanity  as  a 
defence,  unless  he  has  been  imposed  upon 
by  the  plaintiff,  in  consequence  of  his  men- 
tal imbecility.    Brown  v.  Jodrtli,  Esq,  30 

INSOLVENT. 

5m  Evidence,  0. 

The  assignment  to  the  provisional  assignee 
of  the  Insolvent  Debtors'  Court,  is  not  made 
void  by  the  death  of  the  insolvent  before 
his  petition  has  been  heani ;  and  such  pro- 
visional assignee  may,  after  such  death, 
assign  to  the  assignee  for  the  creditors ;  and 
they  may  bring  actions  in  respect  of  the 
insolvent's  property.  Wiliis  and  another 
V.  Elliott y  Seur.  117 

INSURANCE. 

1.  If  a  policy  of  insurance  at  and  from  H.  to 
v.,  contain  the  following  warranty,  **war- 

.  ranted  in  port  on  the  I9th  October,  1825." 
This  warranty  applies  to  the  port  of  H. 
only,  and  not  to  any  other  port.  Cuxhaven 
is  no  pert  of  the  port  of  Hamburgh.  Colif 
and  others  v.  Hunter.  7 

2.  If  a  new  ship  is  injured,  **  on  a  voyage 
from  Bristol  to  New  York,  durine  her  stay 
there,  and  back  to  her  port  of  dische.ree," 
and  on  her  passage  back  from  New  York 
to  England  sustains  an  injury,  which  re- 
quires her  to  be  repaired,  the  underwriter 
is  not  entitled  to  deduct  one-third  new  for 
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old.  as  the  whole  is  to  be  considered  only  | 
one  vo>ai»e.     frenwiei:  v.  Robinson,       323- 

3.  ir  A.,  being  indebted  to  B.,  die,  and  C. 
agree  to  pay  the  debt  by  instalments,  in 
five  years,  A.  Las  an  insurable  interest  in 
the  life  of  C.  fi>r  those  five  years.  If  the 
assured,  at  the  time  of  ejecting  the  policy, 
con<*eal8  any  thing  which  is  material  for 
the  insurer  to  icnow,  the  policy  is  void ; 
and  it  makes  no  difference  whether  the 
assured  considered  it  material  or  not :  and 
what  amounts  to  a  misrepresentation,  or  to 
a  material  concealment,  is  a  question  for 
the  Jury.  The  fact,  that,  on  a  life  iwlicy, 
as  unusually  high  premium  was  paid-,  is 
quite  immaterial,  and  is  therefore  not  to  be 
taken  as  proof  that  the  office  considered  the 
party  to  be  a  bad  life.  Voh  Lindanau  v. 
Deshorottgk*  353 

I.  In  atsumptity  on  a  policy  of  insurance,  the 
Jury  ought  not  to  allow  the  plaintiff  interest, 
unless  evidence  be  given  that  he  had  applied 
to  the  underwriter,  to  settle  the  loss,  soon 
after  it  happened,  and  notified  to  him  the 
ground  of  such  application.  Lloyd's  list  is 
evidence  against  the  assured,  if  it  be  shown 
that  the  broker  had  read  it,  before  the 
policy  was  effected. — A  ship  stayed  at  a 
particular  port,  for  a  period  of  one  hundred 
and  nine  dayn,  and  whether  this  was  an 
unreasonable  time,  was  held  to  be  a  ques- 
tion of  fact  for  the  Jury.    Btdu  v.  Ca^e. 

496 

INTEREST. 

S99  Insuhanck,  4.    Irish  Judgment. 

The  Courts  have  so  often  decided  that  interest 
is  not  recoverable  in  an  action  for  money 
bad  and  received,  that  the  Judge  at  iVit.tt 
Print  will  not  allow  the  point  to  be  entered 
into.     DepeJte  v.  Muun  anJ  another,     112 

IRISH  JUDGMENT. 

In  an  action  on  an  Irish  judgment,  the  ques- 
tion, whether  any,  and  what  interest  is 
recoverable,  is  a  question  for  the  Jury, 
under  all  the  circumstances  of  the  case. 
And  in  deciding  this  question,  they  will 
have  to  consider  whether  the  plaintiff  has 
taken  proper  steps  to  find  his  debtor  and 
follow  up  his  iudgment  by  an  execution,  or 
whether  ha  nas  been  guilty  of  laeh^ft, 
Bann  v.  Dal*$lL  376 

JOINT-TENANT. 

One  of  several  joint-tenants  may  sign  a  war- 
rant of  distress,  if  the  others  do  not  forbid 
him.  If  they,  when  applied  to,  merely 
dee/ine  to  act,  that  will  not  prevent  him  from 
proceeding.     Robinson  v.  Hoffman,       234 

JURY. 
S49  Peacticx,  3.    Leoitimacy,  ?• 

JURY,  SPECIAL. 
S§4  Talcs,  1. 


KEEPING  A  VICTOUS  ANIMAL. 

In  an  action  for  an  injury  by  a  ▼icioos  boll, 
the  plaintiff  recovered,  although  it  appeared 
that  the  bull  was  attracted  by  a  row  in  a 
particular  state,  which  the  plaintiff  was 
driving  past  the  field  in  which  the  boll  was, 
and  that  the  plaintiff  first  struck  the  bull 
on  the  head,  to  drive  him  away  from  the 
cow. 

Stmble,  that  the  owner  of  a  Ticious  ani- 
mal, after  notice  of  its  having  done  an 
injury,  is  bound  to  secure  it  at  all  events, 
and  is  liable  in  damages  to  a  party  subse- 
quently injured,  if  the  mode  he  has  adopted 
to  secure  it  proves  to  be  insufficient.  Blacl- 
man  v.  Siwuitonsm  133 

LANDLORD  AND  TENANT. 
See  AoRKEXENT,  1,  3,  3»  4,  7.    NoncB,  3. 

1.  Semble,  that  if  a  tenant  pays  taxes,  which 
he  alleges  ought  to  have  been  paid  by  his 
landlord,  and  afterwards  pays  rent  for  two 
years  subsequently,  without  making  any 
deduction,  he  cannot  recover  the  amount 
in  an  action  against  the  landlord.  Semh/tf 
also,  that  a  broker,  who,  when  receiv^ing 
rent  under  a  distress,  deducts  a  sum  pur- 
porting to  be  for  land-tax,  is  not  to  be 
considered  as  a/lowing  the  land-tax,  so  as 
to  affect  the  landlord's  right,  but  as  merely, 
from  not  knowing  bow  to  act,  consenting 
to  receive  the  money,  without  the  sum 
deducted.  Sauttderson  v.  Sanson^  Gemt, 
^e,  314 

3.  A  party  occupied  premises,  under  an 
agreement  for  three  years,  at  45/.  a  year, 
which  expired  at  Midsummer,  1826;  he 
did  not  then  go  out,  nor  did  his  landlord  take 
any  steps  to  compel  him,  but  at  the 
Michaelmas  following  gave  him  notice  to 
quit,  at  Lady-day,  1827,  or  pay  the  rent  of 
50/.  a  year.  He  continued  in,  but  refosed 
to  pay  more  than  the  45/.  rent :  Held,  that, 
under  the  circumstances,  be  must  be  taken 
to  have  acquiesced  with  the  new  proposal, 
and  was  bound  to  pay  the  rent  of  50/. 
Roberts  V.  Hayward,  432 

3*  A.  agreed  to  take  an  assignment  of  a  lease 
of  a  house,  which  was  out  of  repair,  from 
B.,  and  by  the  agreement  it  was  stipulated, 
that  all  out-goings  should  be  paid  by  B.  «p 
to  April  23d;  and,  by  an  assignment  in- 
dorsed on  the  lease,  (executed  by  B.  hot 
not  by  A.)»  B.  assigned  the  residue  of  the 
term,  subject  to  the  performance  of  all  the 
covenants  of  the  lease,  which,  from  the 
22d  day  of  April,  ought  to  be  observed  on 
the  part  of  the  tenant.  The  lease  contained 
a  covenant  to  keep  the  premises  in  repair, 
and  so  to  deliver  them  up;  and, after  the 
assignment,  the  reversioner  sued  B.  and 
recovered  for  dilapidations  which  occurred 
before  April  83d :  Held,  that  B.  could  not 
maintain  an  action  on  the  case  against  A. 
for  these  dilapidations,  even  though  it  could 
be  proved  that  A.  gave  a  smaller  price, 
because  the  premises  were  out  of  repair : 
Held,  also,  that  the  Judge  could  not  look 
beyond  the  written  instruments,  «i#.  tht 
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written  agreement  and  the  assignment— If 
B.  assign  the  lease  of  a  house  to  A.  by  deed, 
subject  to  certain  covenants,  and  A.  take 
possession,  whether  B.'s  remedy  for  a  breach 
of  the  covenants  is  by  an  action  of  covenant, 
though  A.  never  executed  the  deed~^Qutere, 
HawJbtHs  v.  Shtrmau.  4>?9 

A.  A  landlord  has  no  right  to  enter  his  tenant's 
premises  to  repair  them,  without  some 
stipolalioa  to  that  effect.  Barler  v.  Bar- 
ier.  557 

5.  The  putting  up  of  «  bosrd  for  the  purpose 
of  letting  houses  by  a  persoo  who  built 
them  and  agreed  to  become  tenant  of  them 
from  a  certain  time,  is  sufficient  to  enable 
the  person  for  whom  they  were  erected  to 
recover  rent  on  a  count  for  use  and  occu- 
pation.    Sullivan  v.  Jones,  579 

6.  In  ejectment  to  recover  demised  premises, 
for  non-payment  of  rent,  under  the  usual 
proviso  for  re-entry,  on  non-payment  for 
twenty-one  days ;  it  appeared  that  the  rent 
was  payable  quarterly,  and  that  a  demand 
of  more  than  one  quarter's  rent  was  made 
on  the  2l8t  day  at  1  o'clock :  Held,  that 
only  one  quarterns  rent  should  have  been 
demanded,  and  that  at  sunset.  Doe  dem. 
Wheeldon  v.  Paul,  613 

LARCENY. 

I.  If  the  servant  of  the  owner  of  property 
find  a  party  actually  committing  an  offence 
against  the  stat.  7  &  8  Geo.  4,  c.  39,  (the 
larceny  act)  and  apprehend  him  under  sect. 
63  of  that  act,  and,  while  taking  th<*  party 
to  a  magistrate,  such  party  kill  him,  this 
will  be  murder;  but  if  the  servant  either 
did  not  see  him  in  the  actual  commission 
of  the  offence,  or  he  taking  him  to  any 
other  place  than  before  a  magistrate,  it 
will  not  be  murder.     Rex  v.  Cnrran,    397 

{ft.  If  the  o»/v  evidence  against  a  prisoner 
charged  with  a  larceny  be  that  stolen 
property  was  found  in  his  possession  three 
months  after  the  loss  of  it,  the  Judge  will 
direct  an  acquittal,  without  calling  upon 
him  for  his  defence.    Rex  v.  Adams,     600 

LEASE. 

See  AORBEMBNT,  2. 

An  agreement  «  between  A.  B.  and  C.  D.,*' 
by  which'*  A.  B.  agrees  to  pay  CD.  140/. 
a  year,  in  quarterly  payments,  for  a  house, 
garden,  Itic,  (describing  the  situation),  for 
the  term  of  seven,  fourteen,  or  twenty-one 
years,  at  the  option  of  the  tenant,  the  rent 
to  commence  from  the  1st  January,"  &c., 
is  a  lease,  and  not  merely  an  agreement 
for  one.     Wright  v.  Trevexant,  441 

LEGACY. 

Where  an  acconnt  of  the  residuary  estate  of 
a  testator  has  been  made  out  by  the  execu- 
tors, and  signed  by  the  parties  interested, 
under  which  acconnt  all  of  them  have  been 
paid  except  on<*,  such  one  may  recover  his 
proportion^  with    interest,  in  assumpsit, 


against  the  executors.    Gregory  v.  Har- 
man,  205 

LEGITIMACY. 

1.  Every  child,  born  in  wedlock,  the  husband 
and  wife  being  in  England,  and  not  sepa- 
rated by  any  sentence  of  divorce,  is  pre- 
sumed to  be  legitimate ;  but  this  presump- 
tion may  be  repelled,  by  proof  of  such  facts 
as  satisfy  the  Jury  that  no  sexual  intercourse 
took  place  between  the  husband  and  wife, 
at  a  time  when  the  husband  could,  by  pos- 
sibility, be  the  father  of  the  child ;  and  the 
Jury,  before  they  can  find  against  the  legi* 
timacVy  bmsI  be  convinced  that  no  such 
sexual  intercourse  took  place,  bv  irresisti- 
ble evidence,  and  not  by  a  mere  balance  of 
probabilities.  If  such  intercouraa  did  take 
place,  the  adultery  of  the  wife  is  imnate- 
rial;  and  if  there  was  an  opportunity  of 
seitual  intercourse  between  the  husband 
and  wife,  the  law  presumes  that  such 
intercourse  did  take  place,  unless  the  con- 
trary be  satisfactorily  proved.  Morris  v. 
Davies,  215 

2.  If  husband  and  wife  are  in  sneh  a  situation 
that  sexual  intercourse  might  have  taken 
place,  the  law  presumes  that  it  did  take 
place,  unless  such  &cts  are  proved  as  sat- 
isfy the  Jury  beyond  all  doubt  that  no  such 
intercourse  did  take  place ;  and,  therefore, 
unless  such  facts  are  proved,  a  child  born 
of  the  wife  is  legitimate,  if  the  husband  and 
wife  were  in  such  a  situation  that  sexual 
intercourse  might  have  taken  place  between 
them,  at  a  time,  when  bv  Jthe  course  of 
nature,  the  huslMind  couH  have  been  the 
£ither  of  the  child* 

If,  after  the  trial  of  an  issue  out  of 
Chancery,  the  Jury  are  locked  up  for  many 
hours,  and  are  not  likely  to  agree  when  the 
Judge  is  about  to  leave  *.he  town,  the  Judge 
will  discharge  them  of  his  own  authority, 
if  the  parties  decline  consenting  to  their 
discharge ;  but  if  a  Jury  be  under  such  cir- 
cumstances in  a  cause  depending  between 
party  and  party,  semAfe^  that  the  Judge 
would  order  that  the  Jury  should  follow 
him  in  a  cart.     Morris  v.  Daviss,        427 

LIBEL. 

1.  Communications  made  to  a  member  of  a 
dissenting  congregation,  respecting  an  in- 
dividual about  to  be  appointed  a  minister 
of  that  congregation,  are  privileged  com- 
munications, and  cannot  be  made  the  sub- 
ject of  an  action  by  such  individual.  But 
if,  in  consequence  of  these  communications, 
a  printed  circular  be  sent  round,  containing 
contradictions  of  them,  and  reflecting  on 
the  motives  of  the  party  who  made  them, 
and  such  party  afterwards  write  a  letter, 
and  send  it  to  the  writer  of  the  circular,  in 
which,  alter  repeating  the  communications, 
he  adds  other  statements,  which  he  acknow- 
ledges he  cannot  prove,  snch  letter  is  not 
privileged,  but  will  make  him  liable  in 
damages,  though  it  be  specially  found  by  a 
Jury  Chat  he  was  not  actuated  by  express 
malice.    In  sueh  an  action,  a  letter  written 


9M 


INDEX. 


to  the  defendant,  containing  a  itatement  of 
the  facts  upon  which  he  founded  his  charges, 
if  receivable  in  evidence  on  his  behalf,  to 
show  the  bo9ia  fitUs  with  which  be  acted. 
BlafJkbHrnv.  Blackburn.  146 

S.  A  circular  letter  sent  by  the  secretary  to 
t|ie  members  of  a  society  for  the  protection 
of  trade  against  sharpers  and  swindlers, 
furnishing  information  respecting  certain 
bill  transactions,  is  not  a  privileged  com- 
munication. Ssmb/By  that  if  such  letter 
state  particular  facts,  it  will  not  be  a  libel, 
though  somft  of  the  persons  receiving  it 
believed  that  it  was  sent  to  intimate  that 
the  parties  mentioned  in  it  were  common 
sharpers  and  swindlers.  Otherwise,  if  it 
had  contained  a  general  eiaiemeut,  such  as 
that  the  party  mentioned  in  it  is  considered 
an  improper  person  to  be  proposed  to  be 
balloted  for  as  a  member  of  the  society. 
▲t  all  events,  in  the  former  case,  it  is  a 
question  for  tbe  Jury,  whether  the  society 
really  and  boim  fide  intended  to  give  the 
particular  information  which  the  letter 
contains.     Getting  v.  Poss^  Gent.  160 

9*  In  a  joint  action  for  a  libel  by  two  part- 
ners, aama|(es  cannot  be  given  for  any  in- 
jury to  their  private  feelings,  but  only  for 
sucn  injury  as  they  may  have  sustained  in 
their  joint  trade  or  business.  Haf  thorn  v. 
Lawaon,  196 

4.  An  officer  in  the  navy  has  no  right  to  make 
commanications  upon  subjects,  with  which 
he  becomes  acquainted  in  his  professional 
capacity,  except  to  the  Government :  and, 
therefore,  a  letter  written  to  Lloyd's  Coffee- 
house,  about  the  conduct  of  the  captain  of 
a  transport  ship,  by  a  lieutenant,  who  was 
super intendant  on  board,  is  not  a  privileged 
communication;  nor  can  evidence  of  this 
being  the  practice  for  persons  so  circum- 
stanced to  make  communications  to  Lloyd's, 
be  received  in  an  action  for  libel  against 
such  a  person,  either  as  furnishing  a  de- 
fance,  in  conjunction  with  other  circum- 
stances, or  in  mitigation  of  the  damages  to 
be  recovered.     Harwood  v.  GrMn,       141 

0.  In  an  action  for  a  libel,  contained  in  a 
printed  paper  circulated  in  a  sale  room, 
previous  to  the  sale  of  an  arbitration  bond 
given  by  the  defendant  to  the  plaintiff  as  a 
surety  for  a  tnird  person,  and  which  was  ad- 
vertised as  an  ordinary  money  bond,  pend- 
ing a  writ  of  error  and  a  suit  in  equity, — 
it  appeared,  that  the  printed  paper  charged 
the  plaintiff  with  an  intention  of  extorting 
money  by  threats,  and  spoke  of  the  sale  as 
a  "wicked  expedient."  And  it  also  ap- 
peared, that  che  plaintiff,  before  the  writing 
of  tbe  poper,  said,  on  tbe  refusal  of  the  de- 
fendant to  pay  him  a  certain  sum,  which  he 
demanded,  that  he  would  advertise  the 
bond,  and  the  def-^ndant  should  see  the  ad- 
vertisement under  his  nose  at  breakfast. 
It  was  left  to  the  Jury  at  Nisi  Prius,  to 
say  whether,  under  all  the  circumstances, 
the  defendant  was  acting  boMafidr,  and  the 
objectionable  remarks  were  relevant,  and 
exceeding  only  from  warmth  of  feeling  the 
bounds  of  moderation,  or  whether  they 
were  wholly  irrelevant,  and  he  went  out 


of  his  way  parposely  to  slander  tbe  plain- 
tiff. The  Jury  foand  for  the  defendant; 
but  the  Court  of  Common  Pleas  granted  a 
new  trial,  on  the  ground,  that  the  defend 
ant's  expressions  went  iar  beyond  the 
limits  of  a  privileged  communication,  aau 
must  be  considered  as  clearly  libellous, 
without  any  proof  of  express  malice. 
Robert »on  v.  MaedoHgal,  259 

6.  Whatever  is  fairly  written  of  a  work,  and 
can  be  reasonably  said  of  it  or  of  its  autbor, 
as  connected  with  it,  is  not  actionable,  un- 
less it  appear  that  the  party,  under  tbe  pre- 
text of  criticising  the  work,  takes  an  op- 
portunity of  attacking  the  character  of  its 
author.  In  cases  of  libel,  a  subsequent 
publication,  brought  out  even  after  issue 
joined,  may  be  evidence  to  show  tbe  mo- 
tives of  the  party.  An  admission  signed 
by  the  defendant's  attorney,  consenting  to 
admit  the  defendant  to  be  editor  of  a  peri- 
odical work  called  <*  The  Lancet,"  is  no 
evidence  that  the  defendant  was  editor  on 
a  day^  subsequent  to  the  date  of  such  ad- 
mission.    Maeleod,  M,  D,  v.  Waklcf.  311 

7.  If  a  master,  in  giving  the  character  of  a 
servant  in  a  letter,  state  certain  facts,  tbe 
master,  in  the  defence  of  an  action  brought 
by  the  servant  for  libel,  is  not  bound  to 
prove  the  truth  of  every  fact  he  stated :  it 
is  enough,  that  he  give  such  evidence  as 
convinces  the  Jury  that  be  wrote  what  he 
did  with  an  honest  belief  of  its  troth. 
Sembie — that  a  character  of  a  servant,  if 
given  bona  fide^  is  a  privileged  communica- 
tion, although  it  bad  not  been  applied  for. 
Paitieon  v.  Jonee.  383 

8.  If  in  an  action  for  a  libel,  the  defendant 
plead  justifications,  witbont  pleading  tbe 
l^eneral  issue,  and  the  affirmative  of  the 
issue  be  on  the  defendant,  he  is  entitled  to 
begin,  and  the  plaintiff  has  not,  in  such 
case,  a  right  to  begin,  with  a  view  of  prov- 
ing the  amount  of  his  damages.  Coofor  v. 
Wakfey,  474 

9.  If  a  defendant,  in  an  action  for  libel,  im- 
puting want  of  skill  to  a  surgeon,  plead  that 
the  plaintiff  did  want  skill,  and  that  be 
performed  an  operation  in  an  unsurgeonlike 
manner,  occupying  unnecessary  tiow,  and 
causing  unnecessary  pain,  these  are  all 
affirmatives  on  the  part  of  the  defendant. 

nid, 

10.  In  an  action  for  a  libel,  the  defendant 
cannot,  under  the  general  issue,  give  evi- 
dence of  any  fact  in  mitigation  of  damages, 
which  would  be  evidence  to  prove  a  justi- 
fication of  any  part  of  the  libel.  Heoo^t 
to  justify  as  to  that  part.     Vessey  v.  Pih- 

LIEN. 

A  livery-stable  keeper  has  a  lien  for  the  keep 
and  exercise  of  a  horse  sent  to  him  for 
the  purpose  of  being  trained.  Sevan  v. 
Water  $.  580 

LIMITATION,  STATUTE  OF. 

See  Annuitt^I. 

1 .  If  one  of  two  partners  has  become  banknipti 
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aod  obtained  hit  certificate,  and  aAer  that 
be  acknowledges  a  debt  due  to  the  plaintiff 
by  his  partner  and  himself;  this  acknow- 
ledgment is  not  sufficient  to  take  the  case 
out  of  the  statute  of  limitations,  in  an  action 
against  him  and  his  partner  for  such  debt, 
if  his  partner  plead  the  statute  of  limitations, 
and  he  plead  his  bankruptcy.  Martin  v. 
Bridgta  and  Elmore,  83 

U.  A  party  borrowing  money  gave  the  lender 
a  paper  in  the  following  form : — '*  I  owe  you 
one  hundred  pounds,  Charles  Robarts,  30th 
July,  1821."  Underneath  was  written, 
'' August  17th, received  fifty  pounds, Charles 
Robarts" :  Held,  in  an  action  by  the  lender, 
to  which  the  statute  of  limitations  was 
pleaded,  that  the  latter  memorandum,  which 
was  within  the  six  vears,  did  not  constitute 
such  an  acknowledgment  of  the  existence 
of  the  debt  mentioned  in  the  former,  as  to 
take  it  out  of  the  operation  of  the  statute. 
Robarts  v.  Robarts,  296 

3.  It  has  frequently  been  held  at  Nisi  Prins, 
that  the  1st  sect,  of  the  9th  Geo.  4,  c.  14, 
applies  to  parol  acknowledgments  made 
before  its  provisions  came  into  operation : — 
and  semblsy  that  from  its  wording  such 
construction  is  the  right  one.  Aussli  v. 
Afusii.  563 


LIVERY-STABLE  KEEPER. 
Sea  tiisNy  1. 

LONDON. 
8e§  Akcibnt  Lights. 

LUNACY. 
Seo  Insanity,  1.     Pkomissort  Note,  1. 

MAINTENANCE  OP  ILLEGITIMATE 

CHILD. 

Sse  Illegitimate  Child,  1. 

MALICIOUS  ARREST. 
Ses  As  best,  1. 

In  a  declaration  for  a  malicious  arrest,  the 
termination  of  the  former  suit  was  alleged 
thus  : — **  That  the  defendants  did  not  prose- 
cute their  suit,  but  therein  wholly  failed 
and  made  default,  and  thereupon  it  was  con- 
sidered that  they  should  take  nothing  by 
their  bill,  and  that  their  pledges  should  be 
in  mercy,  and  the  plaintiff  go  thereof  with- 
out day,"  proui  patei  per  reeordnm :  Held, 
that  this  allegation  was  not  proved  by  the 
production  of  a  rule  to  discontinue  on 
payment  of  costs,  and  the  proof  of  the 
payment  of  such  costs : — 

Held,  also,  that  the  Court  cannot  reject 
the  allegation  of  the  judgment  of  twnpros, 
as,  without  that,  it  would  not  be  shown 
bow  the  suit  was  terminated  : — 

Held,  also,  that  this  was  not  a  variance 
amendable  under  the  stat.  9  Geo.  4,  c.  15. 
Wtbb  V.  mu.  485 


MANSLAUGHTER. 

1.  A  party,  causing  the  death  of  a  child  by 
giving  it  spirituous  liquors,  in  a  quantity 
quite  unfit  for  its  tender  age,  is  guilty  df 
manslaughter.    Rsx  v.  Martin,  211 

2.  An  indictment  for  manslaughter  described 
the  deceased,  who  was  a  Peer  of  Ireland, 
as  «  H.  S.,  Baron  M.  of  C,  in  the  eoiinty 
of  R.,  in  that  part  of  the  United  Kingdom 
called  Ireland."  It  was  proved  that' H. 
was  his  Christian  name,  S.  his  family  sur- 
name, and  Baron  M.,  &c.,  his  title:  Held, 
no  variance,  and  that  the  Court  was  not 
bound  to  construe  H.  S.  to  be  one  Christian 
name.    Rax  v.  Brinklatt,  416 

3.  If  a  person,  bond  Jida  and  boaeatly  exer- 
ercising  his  best  skill  to  cure  a  patient, 
perform  an  operation  which  causes  the 
patient's  death,  be  is  not  guilty  of  man- 
slaughter; and  it  makes  no  difference 
whether  such  person  be  a  regular  or  an  ir- 
regular surgeon,  nor  whether  he  has  had  a 
regular  medical  education  or  not.  R$x  v. 
Van  Bntckall.  629 

4.  A  person  in  the  habit  of  acting  as  a  ^nao- 
midwife,  tore  away  a  part  of  the  prolapsed 
uterus  of  one  of  his  patients,  supposing  it 
to  be  a  part  of  the  placenta,  by  means  of 
which  the  patient  died :  Held,  that  this 
person  was  not  indictable  for  manslaughter, 
unless  he  was  guilty  of  criminal  misconduct, 
arising  either  from  the  grossest  ignorance, 
or  the  most  criminal  inattention.  H#s»  v. 
Williamson,  635 


MARRIAGE. 

Sao  Proxise  of  Marriage, 


MASTER  AND  SERVANT. 

1.  If  a  master  sends  his  servant  on  an  errauG 
without  providing  him  with  a  horse, and  the 
servant  takes  one,  and  rides  it  in  the  doing 
of  such  errand,  and  an  injury  happens  in 
consequence,  the  master  is  not  liaoie  in  an 
action  for  damages  by  the  party  injured, 
Goodman  v.  Kamtall,  167 

2.  If  the  contract  between  master  and  ser- 
vant be  the  usual  one  for  a  year,  determinable 
at  a  month,  the  servant,  if  turned  away  im- 
properly, cannot  recover  on  a  count  stating 
the  contract  to  be  for  an  entire  year ;  and 
he  cannot,  on  the  common  count  for  wages, 
recover  for  any  further  period  than  that 
during  which  he  had  served.  Ar chard  v. 
Homor,  340 

3.  A  servant  being  engaged  for  a  year  at 
thirty  guineas  and  a  suit  of  clothes^  wat: 
provid^  with  a  livery  suit  on  his  entering 
the  service.  He  was  wrongfully  turned 
away  within  the  year :  Held,  that  he  could 
not  maintain  trover  for  the  clothes,  that  not 
being  the  proper  form  of  action.  Croektr 
V.  Molyneux,  47& 

MAYOR'S  COURT,  LORD. 
Sav  EsoAVS,  1. 
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MONEY  HAD  AND  RECEIVED. 

3$e  Bamkjkupt,  1.     Interest.    Sukvetor 
OF  Highways,  2. 

A.  WIS  indebted  to  B.  in  a  sum  of  868/.,  for 
•which  he  was  arrested.  C,  who  was  clerk 
to  B.'s  attorney,  directed  him  to  be  dis- 
eharged  on  paying  700/.  only.  fi.  threatened 
to  complain  to  C.'s  employers ;  to  prevent 
which,  C.  advanced  100/.,  B.  agreeing  that 
it  should  be  repaid  whenever  Che  balance 
of  1691.  should  be  recovered  from  A.  After 
the  death  of  B.  and  C,  the  balance  was 
recovered :  Held,  that  the  representatives 
of  C.  might  recover  the  100/.  from  the 
representatives  of  B.,  on  a  count  for  money 
had  and  received  to  their  use,  and  that  there 
was  no  necessity  to  declare  specially. 
Piatis  V.  Lmh,  561 

MURDER. 
Ses  Laecemt,  I. 

1.  If  game-keepers  attempt  to  apprehend  a 
gang  of  night  poachers,  and  one  of  the 
game-keepers  be  shot  by  one  of  the  poach- 
ers, this  will  be  murder  in  all  the  poachers, 
unless  it  be  proved  that  either  of  them 
separated  himself  from  the  rest,  so  as  to 
show  that  he  did  not  join  in  the  act.  Rex 
V.  Edmeads,  390 

1*  Where  game-keepers  had  seized  two  per- 
sons who  were  poaching  in  the  night,  and 
they  (having  surrendered)  called  to  a  third, 
who  came  up  and  killed  one  of  the  game- 
keepers, this  is  murder  in  all,  though  the 
two  struck  no  blow,  and  though  the  game- 
keepers had  not  announced  in  what  capacity 
they  had  apprehended  them.  Rea  v.  WkU- 
home,  394 

3.  An  inquisition  for  murder,  charging  that 
the  prisoner  u|K>n  a  new-born  female  child 
did  make  an  assault,  and  the  said  new-born 
child,  with  <<  both  her  hands,  in  a  certain 
piece  of  flannel,  of  no  value,  then  and  there 
feloniously,  wilfully,  and  of  her   malicel 

.  aforethought,  did  wrap  up  and  fold,  bv 
ineans  of  which  said  wrapping  up  and  fola- 
ing  the  said  new-born  female  child  in 
the  piece  of  flannel  aforesaid,  she  the 
said  new-born  female  child  was  then 
and  there  suflTocated  and  smothered,  of 
which  said  suffocation,'*  &c.  she  instantly 
died ;  is  good,  although  the  inquisition  does 
not  go  on  to  allege  that  the  flannel  was 
folded  over  the  child's  mouth,  or  inclosed 
the  head,  or  the  like. 

It  is  no  objection  to  the  laying  of  the  time 
in  a  coroner's  inquisition,  that  the  offence 
is  stated  to  have  been  committed  on  the 
«  2Qth  day  J^r«««,"  omitting  the  word  «  of." 
Rex  V.  Hitggin*.  414 

MUSIC  ROOM. 

1.  The  Stat.  25  Geo.  2,  c.  36,  relating  to 
places  for  public  dancing,  music,  &c., 
extends  to  licensed  taverns  and  hotels:  and 
it  is  no  defence,  that  the  company  frequent- 
ing the  performances  were  respectable,  or 
that  the  admission  money  was  not  received 


for  the  benefit  of  the  keeper  of  the  boose 
The  13th  sect,  of  that  sUt.  which  gives  t 
form  of  declaration,  extends  to  ccnums 
informers.     Grtten  v.  BotJkervfd,  471 

2.  Form  of  declaration.  A. 


NEGLIGENCE. 

See  Dock  Compart,   1.    Mastxe  ajiii 
Seevaut,  1.     Ship,  2. 

1.  If  trustees  under  a  paving  act  sign  cbecb 
drawn  by  the  clerk  of  tbe  person  who  is 
clerk  to  the  trust,  those  checks  being  drawn 
so  as  to  be  alterable  from  small  sums  to 
larger,  the  trustees  cannot  charge  the  clerk 
to  the  trust  for  negligence,  if  these  art 
altered,  as  it  was  Uieir  duty  not  to  sigo 
checks  drawn  in  such  a  form :  nor  can  thej 
charge  him  for  misconduct  of  his  clerk, 
which  would  have  been  prevented  if  the 
trustees  had  done  their  own  doty  in  the 
way  in  which  the  clerk  to  the  trust  had 
fair  reason  to  expect  they  would. 

A  count  charging  a  clerk  with  negtigcnee 
in  suffering  his  employers  to  be  defrauded 
of  sums  of  money,  without  specifying  any 
in  particular,  is  bad. 
!  ^  If,  by  a  private  act  of  Parliament,  forty- 
eight  trustees  are  appointed  (not  being  a 
corporation),  of  whom  sixteen  are  to  go 
out  annually  by  rotation ;  and,  by  the 
same  act,  the  trustees  are  to  sue  and  be 
sued  in  the  names  of  their  treasurers  for 
the  time  being :  an  action  for  money  bad 
and  received  may  be  maintained  in  the 
names  of  the  present  treasurers,  althoagh 
both  they  and  the  present  trustees  came 
into  office  since  the  time  when  the 
money  was  received  by  the  defendant  to 
the  use  of  the  trust.     IVkUmore  v.  WilJ^s. 

364 

2.  Though  the  rule  of  the  road  is  not  to  be 
adhered  to,  if,  by  departing  from  it,  an 
injury  can  be  avoided ;  yet,  in  cases  where 
parties  meet  on  the  sudden ^  and  an  injury 
results,  the  party  on  the  wrong  side  should 
be  held  answerable,  unless  it  appear  clearly 
that  the  party  on  the  right  had  ample 
means  and  opportunity  to  prevent  it.  Ck:tf- 
lin  V.  Hawes.  554 

•r 

NEW  TRIAL. 
See  Rule,  General,  1. 

NOTICE. 

See   Banesupt,  9,  10.     Bill  of  Ex- 
change, 10. 

1.  Notice  served  on  the  attorney  at  9  o'clock 
on  Saturday  night  to  produce  papers  at  a 
trial  in  London  on  Wednesday,  his  client 
being  absent  in  Scotland,  is  too  late.  Viie 
V.  Dow.  Vixe.  Anson,  19 

2.  A  party  took  possession  of  ]>remi8es  oo 
the  Ist  of  Attgnstf  and  at  the  Miduuimae 
following  paid  the  half  quarter's  rent,  and 
continued  afterguards  to  pay  quarterly,  on 
the  usual  feast  days :     Held,  that  in  such 

a  notice  to  quit  at  Mirhnrfm.7x  nasi 
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■ufficient,  anil  that  although  the  landlord 
had  at  firet  given  n  notice  expiring  with 
the  half  quarter,  it  was  not  necessarily  to 
be  presumed  from  that  circumstance  that 
the  tenancy  was  one  from  year  to  year, 
commencing  with  the  half  quarter.  Vo« 
dcm.  Savagt  v.  StapletoN,  275 

NOTICE  OF  ACTION. 

Sm  Su&TKTom  OP  Highways,  1.     Trupass, 
2.    Trover,  i. 

OBSTRUCTING  ANCIENT  LIGHTS. 
See  Ancient  Lights. 

ORDINARY. 

See  Colonies,  1. 

PARTICULAR  OF  CHARGES. 
See  Embezzlement.  1. 

PARTNERS. 

See  Baniirupt,  8.     Goods  Sojj>,  ].    Libel, 
3.    Limitations,  Stat,  of,  1. 

PATENT. 

1.  If  the  shearing  of  cloth  from  list  to  list  by 
shears  be  known,  and  the  shearing  it  from 
end  to  end  by  means  of  rotary  cutters  be 
also  known,  and  a  person  construct  a 
machine  to  shear  from  list  to  list  by  means 
of  rotary  cutters;  this  is  a  new  invention, 
and  will  entitle  the  inventor  to  maintain  a 
patent  for  it. 

If  A.,  in  1818,  take  out  a  patent  for 
"  improvements  in  a  machine  for  which  J. 
L.  took  out  a  patent  in  ISl*'),"  it  is  neces- 
sary for  A.,  on  the  trial  of  an  action  for 
the  infringement  of  his  patent,  to  put  in  J. 
L.'s  patent  and  specification;  but  it  is  not 
material  whether  a  machine  made  accord- 
ing to  the  specification  of  J.  L.  would  be 
useful  or  not,  if  it  be  shown  that  a  machine 
constructed  according  to  A.'s  specification 
would  be  so.     Lewis  v.  Davis,  502 

Q.  If  one  take  out  a  patent,  and  in  his  speci- 
fication state  certain  improvements  in  the 
mechanical  parts  of  his  apparatus,  which  it 
appears  he  has  invented  after  the  taking 
out  of  the  patent :  this  will  not  invalidate 
the  patent,  as  the  public  ought  to  have  the 
advantage  of  all  improvements  down  to  the 
time  of  the  specification. 

A  specification  of  an  invention,  for  which 
a  patent  had  been  granted,  stated  the  inven- 
tion to  be  an  improved  apparatus  to  extract 
gas  from  pit-coal,  tar,  or  any  other  substanre 
from  which  gas,  capable  of  being  used  for 
iilnndnation,  could  be  extracted  by  heat : 
Held,  that  the  words  <<  other  substance" 
most  mean  substance  ejnsdem  generis^ 
■nd  that  oil  was  not  meant  to  be  in- 
cluded in  it,  it  being  shown,  that,  at 
the  time  in  question,  oil  was  considered 
mich  too  expensive  to  be  used  for  the  noak- 

3 


ing  of  gaff  for  the  lighting  of  streets  and 
buildings,  though  it  was  known  to  afibnl 
an  infiammable  gas. 

If  in  the  specification  of  an  improved 
gas  apparatus  no  direction  is  given  respect- 
ing a  condenser,  which  is  a  necessary  part 
of  every  gas  apparatus;  this  will  not  inva- 
lidate the  patent,  if  it  appear,  that  everyone 
capable  of  constructing  a  gas  apparatus 
must  know  that  a  condenser  must  form  a 
part  of  it.     Crossfep  v.  Beverley,  513 

3.  A  patent  was  granted  for  a  machine  to 
sharpen  knives  and  scissors,  and  in  the  spe- 
cification this  was  directed  to  be  done  by 
passing  their  edges  backwards  and  forwards 
in  an  angle  formed  by  the  intersection  of 
two  circular  files — and  in  the  specification, 
it  was  also  stated,  that  other  materials 
might  be  used  according  to  the  delicacy  of 
the  edge.  It  was  proved  that,  for  scissors, 
there  ought  to  be  one  circular  file,  and  • 
smooth  surface,  but  that  two  Turkey 
stones  might  also  succeed:  Held,  that  the 
specification  was  bad,  as  it  neither  directed 
the  machines  for  scissors  to  be  made  with 
Turkey  stones,  nor  to  be  made  with  one 
circular  file  and  a  smooth  surface.  Felton 
V.  Greaves.  611 

PAYMENT. 
See  Annuity,  1. 


PERJURY.     . 
See  Variance,  1. 

1.  A  cause  was  referred  by  a  Judge's  order 
to  C.  D.,  and  by  the  order  it  was  directed 
that  the  witnesses  should  be  sworn  before 
a  Judge,  *<or  before  a  commissioner  dnly 
authorized,**  A  witness  was  sworn  before 
a  commissioner  for  taking  affidavits,  and 
examined  vivd  vore  by  the  arbitrator: 
Held,  that  a  witness  so  sworn  was  not  in- 
dictable for  perjury.     Rex  v.  Hauks,    419 

2.  To  support  an  indictment  for  perjury 
committed  on  a  trial  at  the  Quarter  Ses- 
sions, three  witnesses,  who  heard  the  party 
examined,  stated  what  he  swore  on  that 
trial ;  and  the  party  was  convicted  of  per- 
jury, although  neither  of  the  witnesses  took 
down  the  evidence  as  it  was  given,  and 
neither  of  them  professed  to  state  the 
whole  of  the  evidence  that  he  gave. 

To  show  that  the  perjury  was  wilful  and 
cormpt,  evidence  may  be  given  of  expres- 
sions of  malice  used  by  the  party  towards 
the  person  against  whom  he  gave  the  false 
evidence.    Rex  v.  Munton,  498 

3.  An  indictment  for  perjury,  trfed  before 
the  Lord  Chief  Justice,  at  Westminster^ 
charged  the  perjury  to  have  been  commit- 
ted on  a  trial  at  Nisi  Prins,  at  the  King's 
Bench  Sittings.  The  prosecutor,  to  prove 
the  trial  at  Nisi  Prins,  put  in  the  Nisi 
Prius  record,  with  the  minute  of  the  ver- 
dict indorsed  on  it  by  the  associate.  l*here 
was  BO  postea  drawn  up,  and  the  associate 
stated  that  none  could  be  drawn  up,  as  a 
rule  for  a  new  trial  was  pending :    Held, 
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to  be  tafiicient  proof  of  the  trial  at  Niti 
Priut,    Rex  v.  Browne.  612 

PILOT. 

Iti  an  action  against  the  captain  and  owner  of 
a  steam  vessel  for  an  injury  resulting  from 
the  improper  management  of  the  vessel,  if 
it  appear  that  the  ptiot  had  the  control, 
such  pilot  is  not  a  witness  for  the  defend- 
ant without  a  release,  though  the  defendant 
himself  was  on  board  at  the  time.  Uate- 
kiu$  V.  Finlaysotu  305 

PLEA. 

1.  If  one  of  two  defendants  plead  a  plea  of 
bankruptcy  puis  darrein  eontinnance,  the 
plaintiff*  cannot,  at  Niei  PrittSy  confess  this 
plea  to  be  true,  and  go  on  with  the  case 
as  to  the  other  defendant.  Paacall  v. 
Hontley.  372 

2.  An  affidavit  to  verify  a  plea  puis  darrein 
continuattce^  at  the  Assizes,  sworn  at  the 
assize  town  on  the  commission-day  of  the 
assizes  before  a  commissioner  for  taking 
affidavits,  is  not  good.  It  should  be  sworn 
before  one  of  the  Judges  of  Assize.  How- 
ever, the  Judge  at  Niti  Priua  will  allow 
it  to  be  re-sworn  before  him.  Bariieii  v. 
Ltighton.  408 

PLEADING. 

8u  Agrkrment,  2.  Bankrupt,  13.  Bill 
OP  ExcuANvsK,  9.  Escape,  2.  Exscutors 
AND  Administrators,  1.  Guarantib,  2. 
LiBEr<,  7,  8,  9.  Malicious  Arrest,  1. 
Money  had  and  rxckiveo,  1.  Negli- 
gence, 1.     Servant,  2. 

1.  If  a  declaration  aver,  that  in  pursuance  of 
an  agreement,  an  action  was  discotuinnedy 
evidence  that,  since  the  agreement,  no  step 
had  been  taken  in  the  cause,  is  not  sufficient 
to  support  the  allegation.  Paushawe  v. 
Heard.  190 

2.  A  declaration,  which  alleges  that  A.  B. 
broke  and  entered  the  dwell  in g-honee  of 
the  plaintiff*,  and  made  a  disturbance  ikereiuj 
and  broke  open  part  of  tke  lendjt  and  roef 
of  the  taid  dwelling-hottte,  is  not  supported 
by  proof  of  breaking  an  external  rail  fence, 
and  trespassing  on  leads  forming  the  roof 
of  a  counting-house,  occupied  by  A.  B.,but 
used  as  an  easement  to  the  house  of  the 
plaintiff*.     Mndie  v.  Bell  and  others.     331 

3.  Form  of  declaration  for  keeping  an  un- 
licensed music-room.  471,  m. 

4.  Form  of  pleading  a  recovery  against  a  eo- 
trespasser.  •   489,  *». 

5.  Replication  that  the  recovery  was  only 
part  of  the  trespass.  491,  n. 

^•Jorm  of  plea,  by  a  petitioning  creditor 
-  ^     ,*  *^**<*»c«  of  an  assignee.  506,  n. 

7.  Replication  denying  the  act  of  bankruptcy. 

«    TP  •  *^1^»  **• 

^  It,  in  an  action  on  a  bond  against  a  suretv. 

non-payment  by  the  principal  after  a  notice 

ive7/Ji*?*/i!?!J*'?'  ^y  **»•  condition,  be 
llVl^alr  ?^  *^*^>*"t»«>".  «nd  the  defend- 
ant  suffer  judgment  by  deftult,  it  ia  not 


necessary  to  give  evidence  of  the  naliee, 
because  the  allegations  of  the  declaratiea 
are  not  put  in  issue.  If  the  breach  be 
assigned  under  the  statute  on  the  reconl 
after  judgment,  eeaUle^  that  it  wooU  be 
otherwise.    Barwiee  v.  Russell.  6* 

PLEDGING. 
See  Factor    1. 

POSTPONING  A  TRIAL. 

If  the  trial  of  an  indictment  for  felony  be 
postponed  at  the  instance  of  the  prisoner, 
on  account  of  the  illness  of  a  witness,  tbe 
prisoner  is  never  required  to  pay  the  costs 
of  the  prosecutor.  .Where  the  trial  of  a 
case  of  felony  is  postponed,  the  Court  will 
not  make  any  order  for  the  prosecutor's 
expenses  till  after  the  trial  has  actually 
taken  place.    Rex  v.  HnHUr.  591 

PRACTICE. 

See  Bankrupt,  13.  Ejkctkent,  1.  Ir- 
dicthent,  1,  2.  Leoitimact,  2-  Libel, 
8,  9.  Postponing  a  Trial.  Trespa«, 
3.     WrrNESS,  4. 

1.  If  a  party  sue  on  a  bill,  and,  after  the 
action  is  commenced,  another  bill  accepted 
by  the  same  defendant,  of  which  he  i« 
holder,  ia  dishonoured,  and  be  bring  a 
second  action  00  that :  A  Judge  at  cham- 
bers would,  on  application  being  made, 
direct  the  two  actions  to  be  consolidated. 
Olderskaw  v.  Tregtaell.  58 

2.  If  the  defendant's  counsel  take  an  objection, 
and  the  plaintiff's  counsel  answer  it,  and, 
in  replying  on  the  objection,  the  defendant's 
counsel  cite  a  case,  the  plaintiff'^s  coansel 
will  be  allowed  to  observe  on  the  case  so 
cited.  Fairlie  T.  Denton  emd  another, 
GentSy  twoy  ^-r.  103 

3.  After  the  Jury  have  had  the  case  summed 
up  to  them,  and  have  retired,  the  Court  wili 
not  permit  them  to  see  a  treatise  on  the 
law  of  the  subject,  even  with  consent  of 
parties,  as  they  should  state  their  diffi- 
culty to  the  Judge,  and  receive  his  direction 
as  to  the  law.     Burrows,  Gent.,  v.  Utnmn, 

310 

4.  It  being  questionable  whether  a  particnUr 
count  in  an  indictment  for  felony  was  not 
bad  on  demurrer,  upon  an  obiection  that 
would  be  aided  by  verdict,  and  this  beiog 
pointed  ont  to  the  Judgie  before  plea  pleaded 
— Hia  Lordship,  to  save  the  public  time, 

.  directed  the  trial  to  proceed,  saying,  that  if 
the  prisoner  should  be  convicted  on  evidence, 
which,  in  his  opinion,  was  applicable  to  thii 
connt  only,  he  would  consider  it  as  demar- 
red  to,  and  allow  the  demurrer  to  be  argued, 
putting  the  prisoner  in  the  same  situation 
as  if  that  count  had  been  demurred  to  in 
the  first  instance.     Rex  v.  Cord^.         425 

5.  ft*  certain  parts  of  a  book  are  used  to 
refresh  the  memory  of  a  witness  for  tbt 
plaintiff,  and  the  defendant's  counsel,  in  bii 
address  to  the  Jury,  observea  upon  thi 
general  state  of  tbe  book,  and  icfen  to  other 
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parts  of  it,  saeh  observations  do  not  give 
the  plaintiff's  counsel  the  right  Of  reply. 
PuiUu  V.  White,  434 

6*  Plea  in  abatement  that  the  promises  were 
''  made  jointly  with  A."  Replication  that 
they  were  not  made  jointly  with  A.  On 
the  trial  of  this  issue  the  defendant  begins. 
Fowier  ▼.  Coster.  463 

But  see  Libel,  8  &  9.     Bankrupt,  13. 
Trespass,  3,  eu  to  the  right  to  begin, 

7.  In  an  action  for  a  malicious  arrest,  the 
plaintiff's  counsel  had  closed  his  case,  and 
the  defendant's  counsel  had  begun  to  address 
the  Jury,  when  the  Lord  Chief  Justice  said, 
he  would  nonsuit,  on  the  ground  that  there 
was  no  evidence  of  malice.  The  plaintiff's 
counsel  wished  to  adduce  further  evidence, 
but  was  not  permitted,  the  Lord  Chief 
Justice  observing,  that  the  rule  of  not  per- 
mitting a  party  to  adduce  fresh  evidence^ 
after  such  party  had  closed  his  case,  had 
been  already  too  much  relaxed.  George  v. 
Radford,  464 

8.  The  Court  will  direct  money  found  upon 
a  prisoner  to  be  restored  to  him  before  trial, 
if  it  appear  bv  the  depositions  that  it  is  in 
no  way  material  to  the  charge  on  which  he 
is  to  be  tried.     Rex  v.  Barnett,  600 

PRINCIPAL  AND  AGENT. 

See  Agent. 

Ad  agent  authorized  to  sell  goods  has  (in  the 
absence  of  advice  to  the  contrary)  an  im- 
plied authority  to  receive  the  proceeds  of 
such  sale.     Capel  v.  'J^onUon,  352 

PRIVILEGED  COMMUNICATION. 
See  Evidence,  6,  9.    Libbl. 

PROCESS,  SERVICE  OF. 
See  Evidence,  2. 


PROMISE  OF  MARRIAGE. 

Eridence  that  the  defendant  said  to  the  plain- 
tiff that  he  would  marry  her  in  July^  and 
that  he  would  marry  her  sooner  were  it  not 
that  he  had  arrangements  to  make  which 
would  be  completed  by  July, »/no<  before; 
and  also  that  he  said  to  her  once,  in  the 
month  of  May,  on  taking  leave,  "  I  hope 
in  a  few  weeln  to  take  you  home,"  is  suf- 
ficient in  an  action  for  breach  of  promise 
of  marriage  to  support  a  count  on  a  general 
promise.     Phillips  v.  CnUelUey,  178 

PROMISSORY  NOTE. 

See  Bill  of  Exchange. 

1.  If  a  person  perfectly  imbecile  in  mind  is 
imposed  upon  and  induced  to  sign  a  pro- 
missory note,  which  is  drawn  in  an  unusual 
form,  such  note  is  bad,  even  in  the  hands 
of  an  indorsee.    Sentatue  v.  Poole.  1 

2.  If  the  declaration  in  an  action  against  the 
Vol..  XIV.— 98 


maker  of  a  promissory  note,  state,  that  the 
defendant  made  it  *'his  own  proper  hand 
being  thereon  subscribed"  and  it  appeal 
that  the  note  was  drawn  by  his  son  in 
his  name  and  by  his  authority,  the  vari- 
ance will  not  prevent  the  reading  of  the 
note,  but  the  allegation  may  be  rejected  as 
surplusage.     Booth  v.  Grover,  335 

3.  If  an  action  be  brought  on  a  note,  and  for 
business  done  as  an  attorney,  the  note  not 
tallying  in  its  amount  with  the  businesa 
done  at  the  date  of  it,  and  no  evidence  1>eing 
given  as  to  the  consideration  for  it :— It  will 
be  left  to  the  Jury  to  say  whether  the  note 
was  given  in  satisfaction  of  the  bill  for 
business  done  up  to  the  time  of  its  date,  or 
whether  it  was  an  entirely  distinct  trans- 
action.    King  V.  Masters,  347 


PROMOTIONS,  207,  560,  628. 

PROSECUTOR'S  EXPENSES. 
See  Postponing  a  Teial. 

PUIS  DARREIN  CONTINUANCE. 
See  Plea,  1,  2. 

RAPE, 
f 

See  Cross-examination,  2. 

RELEASE. 
See  Annuity,  1.    Witness,  8. 

REPLEVIN. 

In  an  action  of  replevin  against  a  broker,  a 
person  who,  at  the  time  of  the  distress,  was 
in  partnership  with  such  broker,  but  who, 
at  the  time  of  the  trial,  had  ceased  to  be  his 
partner,  is  a  competent  witness  for  him. 

In  such  action,  if  it  be  proved  that  the 
landlord  employs  the  attorney  to  defend  the 
broker,  that  is  sufficient  evidence  of  the 
broker^s  authority  to  distrain  in  the  absence 
of  any  written  warrant.  Duncan  t.  Jtfin- 
kUham,  172 

REPLY. 

See  Practice,  5. 

ROBBERY. 

1.  If  a  gang  of  poachers  attack  a  game- 
keeper, and  leave  him  senseless  on  the 
ground,  and  one  of  them  return  and  steal 
his  money,  &c.,  that  one  only  can  be  con- 
victed of  the  robbery,  as  it  was  not  in 
pursuance  of  any  common  intent.  Rex  v. 
Hawl-ins,  39U 

2.  A.  had  set  wires  in  which  game  was 
caught;  B.,  a  game-keeper,  found  them, ami 
took  the  game  and  wires  for  the  use  of  tiM 
lord  of  the  manor;  A.  demanded  them 
with  menaces, and  B.  gave  them  up: — Tht 
Jury  found  that  A.  acted  under  a  iond.JU^ 


778 


INDEX. 


impression  that  the  game  and  wires  were 
his  property:  Held,  no  robbery.  B**  v. 
HaU.  ^^ 


RULE,  GENERAL. 
As  to  moving  for  New  Taxals, 


111 


SACRILEGE. 

If  a  church-tower  be  built  higher  than  the 
chifrch,  and  have  a  separate  roof,  but  have 
no  outer-door,  and  be  only  accessible  from 
the  body  of  the  church,  from  which  it  is 
not  separated  by  any  partition ;  this  tower 
is  a  |Mirt  of  the  church,  within  the  meaning 
of  the  Stat.  7  &  8  Geo.  4,  c.  29,  s.  10. 
lUx  v.  Wkesler.  ^^ 

SALE  OF  GOODS. 

A.  agreed  to  sell  and  B.  to  buy  a  ship,  which 
A.  undertook  should  be  fitted  similar  to 
another  ship.  Before  the  time  for  complet- 
ing the  fittings,  B.  repudiated  the  contract, 
and  refused  to  take  the  ship.  Previous  to 
this  refusal,  A.  had  done  extras  to  the  ship, 
at  B.'s  desire.  A.  did  not  go  on  with  the 
fittings,  but  sold  the  ship,  and  brought  his 
action  against  B.  for  the  loss  upon  the  sale. 
In  his  declaration  he  averred,  that  the  ship 
was  fitted  *-^  according  to  tlu  form  and  effect 
of  the  agreement,**  and  also,  that  it  was 
ready  for  delivery  at  the  proper  time : 
Held,  that  he  could  not  recover  on  the  spe- 
cial contract,  nor  for  the  extras  on  the 
count  for  work  and  labour.  Parmeter  v. 
BurrelL  144 

SEAMAN. 


seaman  committed  to  custody  for  the  pre 
servation  of  good  order,  shall  forfeit  lua 
wages,  together  with  everything  belonging 
lo  him  on  board  the  ship,"  is  in  point  of 
law  a  good  and  proper  regnlalion.  Bia  t. 
Haylett.  *^ 

SEARCH  WARRANT. 

Officers  went  with  a  search  warrant,  aid  at 
the  desire  of  the  party  gave  it  to  him  U» 
his  perusal,  when  he  refused  to  retim it: 
Held,  that  the  officers  had  a  right  to  take  it 
from  him,  and  even  to  coerce  his  ptsrson  lo 
obtain  the  possession  of  it,  proviiied  they 
used  no  more  violence  than  was  nccesiary. 
lUx  V.  Mitton.  51 


1.  If  a  seaman's  claim  for  wages  is  resisted 
on  the  ground  that  he  would  not  do  his 
work,  which  by  the  ship's  articles  is  to 
cause  a  forfeiture  of  wages, — it  is  a  good 
answer  to  this  defence,  to  show  that  the 
refusal  to  work  was  caused  by  the  miscon- 
duct of  the  captain,  which  went  to  induce 
the  men  to  incur  such  forfeitures.  If  sea- 
men have  incurred  a  forfeiture  of  their 
wages,  and  in  a  time  of  distress,  when  the 
ship  is  aground,  the  captain  call  on  those 
seamen  to  assist  in  getting  her  off, — this  is 
no  waiver  of  the  forfeiture.  But  if  the 
captain  continues  them  in  their  work  alter 
the  peril  is  over,  it  is  otherwise.  Train 
v.  Bennett,  3 

2.  By  a  clause  in  the  ship's  articles  of  a 
South-Sea  whaler,  the  seamen  serving  on 
board  were  to  lose  their  wages  if  they  did 
not  return  with  the  ship  to  the  port  of  Lon- 
don. After  serving  twenty-seven  months, 
some  of  the  seamen  were,  with  the  consent 
of  the  captain,  exchanged  into  another  ship 
for  others  belonging  to  that  ship:  Helcf, 
that  if  these  seamen  lost  their  wages  under 
the  articles,  they  could  recover  a  rea- 
sonable compensation  for  their  services,  on 
the  count  for  work  and  labour.  Hillyard 
V.  mount,  93 

3.  Semite,  that  a  regulation  in  the  seamen's 
articles  of  »  merchant  ship,  that  "every 


SEWERS. 

1.  The  Jm-y,  who  are  summoned  by  the  she- 
riflf  to  make  the  presentment  before  Com- 
missioners of  Sewers,  should  come  from 
the  body  of  the  county,  and  not  from  the 
district  over  which  the  Commissioners  have 
jurisdiction;  and  where  the  precept  to  the 
sheriff  was  to  summon  "  good  and  lawfol 
men  of  your  country,  and  resident  ttiikin 
the  Tower  Hamlete,"  that  being  the  district 
over  which  the  Commissioners  had  juris- 
diction,—It  was  held  bad ;  and  a  present- 
ment made  by  that  Jury  and  all  the  subse- 
quent proceedings  founded  on  it  declared  to 
be  void.     Birkeit  v.  Crozisr.  63 

2.  A  Jury,  empanneled  to  inquire  and  present 
at  a  Court  of  Commissioners  of  Sewers, 
presented,  that  A.  was  benefited  by  the 
Sewers;  and  he  received  a  summons  to 
show  cause  why  he  should  not  pay.  He 
neglected  to  traverse  the  presentment,  and 
a  distress  was  levied  for  the  amount  of  the 
rate:  Held,  at  Tfin  Privs,  that  these  facts 
were  a  justification  in  an  action  of  trespass 
for  taking  the  distress,  as  the  presentment, 
if  duly  made,  and  not  traversed,  justified 
the  Commissioners  in  issuing  the  warrant 
of  distress. 

The  presentment  need  not  contain  the 
name  of  every  person  benefited ;  if  it  find 
«  All  Fore  Street"  to  be  benefited,  that  is 
enough  to  include  every  one  having  a  house 
there ;  and  any  one  so  having  a  house  might 
traverse  such  presentment,  he  stating  in  his 
traverse,  that  his  property  is  so  situated, 
and  that  he  is  aggrieved  by  the  present- 
ment. 

The  warrant  of  distress  need  not  recite 
the  presentment. 

The  defendant  is  not  entitled  to  recover 
his  treble  damages  under  the  stat.  23  Hen. 
8,  c.  5,  s.  12,  in  case  of  a  verdict  in  his 
favour,  or  a  nonsuit,  unless  he  claims  them 
on  the  record.     Warrtn  v.  Dix,  71 

3.  Form  of  plea  of  justification  under  the 
warrant  of  Commissioners  of  Sicrers.  63, ». 


SHARES. 

If  a  person  purchase  certain  parchments,  pur- 
porting  to  be  share  certificates  of  a  certain 
mine,  and  conceive  himself  to  be  a  share- 
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Kjlder  in  such  mine ;  if  it  appear  that  those 
parchments  gave  no  legal  interest  in  the 
mipe,  such  person  is  not  liable  to  pay  for 
goods  furnished  for  the  working  of  such 
mine,  unless  they  were  furnished  on  his 
personal  credit,    vie*  v.  Dow,  Vise,  Anson. 

10 

SHERIFF. 

Sm  Esucution,  1. 

In  trover  by  the  assignees  of  a  bankrupt,  for 
goods  taken  by  the  Sheriff  under  an  execu- 
tion, it  appeared  that  the  goods  were  taken 
at  about  the  time  of  year  at  which  the 
Sheriffs  are  changed;  and  it  was  proved, 
that  a  witness,  after  the  present  cause  was 
■et  down  for  trial,  saw  a  form  of  return  in- 
dorsed on  the  writ,  which  had  never  been 
returned.  This  form  of  return  was  signed 
by  the  defendant  as  Sheriff:  Held,  to  be 
sufficient  evidence  that  he  was  the  Sheriff 
who  executed  the  writ;  and  that  if  the 
writ*  when  produced  at  the  trial,  has  his 
name  erased,  and  the  name  of  the  previous 
Sheriff  substituted,  it  will  be  a  question 
for  the  Jury,  whether  that  substitution  was 
made  to  correct  a  mistake,  or  to  defeat  the 
plaintiff. 

The  price  at  which  goods  are  sold  at  a 
Sheriff's  sale  is  not  necessarily  the  mea- 
sure of  damages  in  trover,  if  the  sale  be 
wrongful;  but  when  the  plaintiff  is  an 
assignee,  as  he  must  have  sold  the  goods  if 
they  had  come  to  him.  Juries  are  often  in- 
duced to  find  a  verdict  for  no  more  than  the 
sum  at  which  the  Sheriff  actually  sold. 

In  an  action  against  the  Sheriff,  the  officer 
who  had  given  him  security  is  not  a  com- 
petent witness  for  the  defence,  even  though 
the  officer  is  indemnified  by  the  execution 
creditor,  and  does  not  employ  the  attorney. 
WkitehoHse  v.  Atlinson,  344 

SHIP. 
See  Sbaman. 

1.  The  question,  whether  a  ship,  on  a  voy- 
age from  Madras  to  London,  is  not  sea- 
worthy, if  she  have  no  person  on  board  her 
besides  the  captain  who  is  capable  of  navi- 
gating her,  is  a  question  of  fact  for  the 
Jury,  and  not  a  question  of  law  to  be  de- 
termined by  the  Judge.    Clifford  v.  Hunter, 

16 

2.  If  a  vessel  at  sea  is  going  close  hauled  to 
the  wind,  and  another  meeting  her  is  going 
free,  the  rule  of  the  sea  is,  for  the  latter 
vessel  to  go  to  leeward ;  and  although  such 
latter  vessi*l  may  either  go  to  leeward  or 
windward  as  she  best  can,  yet  she  ou^ht,  as 
a  general  rule,  to  suppose  that  the  vessel 

Sing  to  windward  will  keep  her  position. 
imiaffsyde  v.  WUson, 

STAMPS. 
See  AosEaiCKNT,  2. 

1.  If,  when  a  written  agreement  is  produced, 
the  opposite  party  object  that  it  contains  a 
greater  numbier  of  words  than  the  stamp  is 


proper  for,  and  call  a  witness  who  has 
counted  the  words  in  the  counterpart:  the 
Judge  will  direct  the  officer  of  the  Court  to 
count  the  words  in  the  original. 

Figures  are  to  be  counted  as  words,  but 
an  indorsement  on  the  back,  and  a  page  of 
the  particulars  of  sale,  containing  mere 
repetition  of  the  description  of  the  property 
which  was  described  in  another  page  of  the 
same  particulars,  are  not  to  be  counted. 

The  Judge  will  not*call  on  another  cause, 
to  allow  the  agreement  to  be  sent  to  the 
Stamp  Office,  to  be  properly  stamped,  and 
the  plaintiff  must  therefore  be  nonsuited. 
Ld,  Vis,  Dudley  attd  Ward  v.  Robins,     26 

2.  A  paper,  stating  that  the  party  signing  It 
has  certain  bills  in  his  hands,  which  he 
<<  has  to  get  discounted,  or  return  on  de- 
mand," does  not  require  an  agreement 
stamp.     Mulleii  v.  Hvtehisou,  02 

3.  In  assumpsit,  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  the  defence 
was,  that  time  had  been  given  to  the  ac- 
ceptor. To  meet  this  defence,  a  copy  of  a 
paper  that  the  defendant  had  promised  to 
sign,  was  offered  in  evidence,  fiy  this  the 
defendant  consented  to  the  plaintiff's  using 
any  means  to  obtain  payment  from  the  ac- 
ceptor without  prejudice  of  his  right  to 
recover  from  the  drawer :  Held,  that  this 
paper  did  not  require  a  stamp.  Hill  v. 
Johnson,  A!i6 

4.  A.  had  built  a  house  for  B.  under  a  written 
contract,  not  admissible  in  evidence  for 
want  of  a  stamp.  A.  sued  B.  for  the  value 
of  certain  works  about  the  house,  alleging 
them  to  be  extras,  and  not  included  in  the 
contract:  Held,  that  the  Court  could  not 
look  at  the  unstamped  contract  to  ascertain 
whether  those  works  were  included  in  it  or 
not,  and  that  the  plaintiff  must  be  nonsuited. 
Vincent  v.  Cole,  481 

SURVEYOR  OF  HIGHWAYS. 

1.  In  an  action  on  the  stat.  13  Geo.  3,  c.  78, 
s.  48,  against  surveyors  of  highways,  to 
recover  double  the  amount  of  a  sum  not 
paid  over  by  them  to  their  successors,  a 
notice  of  action  was  given,  stating  that  an 
action  would  be  brought  against  them,  for 
that  they  had.  in  their  hands  a  balance  of 
3531,  19s,  Ad,  At  the  trial,  it  appeared 
that  only  60/.  39.  3d,  was  in  their  hands  : 
Held,  that  this  notice  was  not  sufficient,  and 
that  the  plaintiff  could  not  recover  the 
double  amount.     Hendebourrk  v.  Iiangton, 
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2.  Whether  a  succeeding  surveyor  of  the 
highways  can  recover  a  balance  in  the 
hands  of  the  two  surveyors  who  preceded 
him,  in  an  action  for  money  had  and  reeeived 
to  his  use — Qnare  :  but  held,  that  if,  in 
that  form  of  action  against  both,  it  be  shown 
that  the  money  came  to  the  hands  of  one 
only,  the  plaintiff  must  be  nonsuited,  al- 
though it  be  also  shown  that  the  defendants 
were  jointly  surveyors.  Hid. 

3.  If  several  parishioners  in  vestry  sign  a 
resolution  in  the  vestry  minute-book,  stating 
that  they  approve  of  an  action  brought  by 
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the  tarveyor  of  ihe  highways  against  A., 
and  that  luey  do  thereby  guarantee  to  him 
al]  legal  expenses  that  are  or  may  be  in- 
earred  by  him  in  prosecuting  that  suit ;  this 
binds  them  personally,  and  will  render  each 
person  signing  it  incompetent  to  be  a  wit- 
neia  on  the  trial  of  that  action.  Bid. 


SURETY. 
84$  Bond,  &    CoNTiiBurioMy  1. 

SURGEON. 

S§4  MAHSLAUOHTXfty  3,  4. 

Admission  as  a  member  of  the  Royal  College 
of  Surgeons  doea  not  entitle  a  man,  since 
the  Stat.  95  Geo.  3,  c.  194,  to  charts  for 
medicines  administered  by  him  while  at- 
tending a  patient  suffering  under  typhus 

Bot  a  sargeon  may  charge  for  medicine 
administered  in  a  surgical  case,  where  the 
medicine  is  subservient  and  subordinate  to 
the  discharge  of  his  duty  as  a  surgeon. 
Allison  V.  HapdoHm  246 

TALES. 

Held  at  Nin  Prins,  that,  in  a  special  jury 
cause,  the  plaintifT's  counsel  cannot  have 
a  tales  without  the  consent  of  the  counsel 
for  the  defendant.  MutsuMf  British,  v. 
Whit0,  S89 

TAXES. 
8m  Bond,  3. 

TENDER. 

8m  Assumpsit,  1. 

If  an  attorney  send  a  letter  to  demand  pay- 
ment, and  the  debtor  make  a  tender  to  him, 
that  is  a  good  tender,  unless  the  attorney 
disclaims  bis  authority  at  the  time;  and,  if 
the  attorney  be  absent,  he  is  bound  by  the 
acts  of  those  whom  he  allows  to  represent 
him  at  his  office.  Therefore,  after  such  a 
letter  being  sent,  a  tender  to  the  clerk  of 
the  attorney  at  his  office  (the  attorney  beins 
absent)  is  good.     Wiimot  v.  Smith.       453 

TRAVERSE. 

(f  a  party  has  been  held  to  bail,  or  committed 
for  more  than  twenty  days,  on  a  charge  of 
fdovy,  and  the  Grand  Jury  ignore  the  bill 
for  the  fslony,  and  find  a  bill  for  a  misdt. 
fMMionr,  in  attempting  it;  the  party  is 
entitled  to  traverse.    Rex  v.  Janus.     222 

TREATING. 
8e$  Ez^cTxoR,  2. 

TRESPASS. 
See  Execution,  1.     Lakdlord  and 

TXNAKT,  4. 

^-  If  a  persoo  who  keeps  honnda  and  a  hvot- 


ing  establishment,  receive  ootice  Bot  te 
trespass  on  the  lands  of  A.,  and  after  this 
his  hounds  go  out,  followed  by  a  namAa 
of  gentlemen  who  go  upon  the  lande  of  A^ 
the  owner  of  the  hoonds  is  answcfsble  foi 
all  the  damage  they  do,  though  be  kimaelf 
forbear  to  go  on  the  lands,  nnless  he  dfis> 
tinctly  desires  the  gentlemen  so  oat  with 
his  hounds  not  to  go  on  those  lands.  If  a 
stag  hunted  by  the  hoonds  of  B.  ran  into 
the  barn  of  A.,  B.  and  his  servants  liave  ne 
right  to  enter  the  barn  to  take  his  sta^ ;  and 
if  they  do  so  they  are  trespassers.  Bmi*r 
v.  Berisfsy%  Elsq.  3*2 

2.  The  136th  section  of  the  57  Geo.  3,  c.  xxix, 
requiring  twenty-one  days'  notice  of  action. 
applies  to  the  case  of  an  action  braoght 
against  a  contractor  for  the  removal  of  dost, 
&c.  appointed  by  the  Coramissiooefs  of 
Sewers  for  the  city  of  London,  for  an  al- 
leged trespass  in  seising  a  cart  sopposed  to 
contain  dust,  and  assaulting  and  inapriaoning 
the  driver.     BrMdon  v.  Murfhy.  S7A 

3.  In  trespass,  where  there  are  special  pleas 
of  justification,  but  no  plea  of  the  general 
issue,  the  defendant  is  entitled  to  begin, 
although  the  declaration  alleges  special 
damage.     Pish  v.  Trovers,  ^78 

4.  If  there  be  a  joint  a<^on  of  trespass  against 
six  defendants,  and  the  plaintilf  prove  a 
joint  trespass  committed  by  all,  and  then 
go  on  to  prove  another  act  of  trespaaa  by 
three  of  them,  expecting  to  connect  the 
other  three  with  this  also,  but  fail  in  so 
doing,  the  latter  three  are  entitled  to  be 
acquitted  before  the  defence  is  opened,  as 
the  plaintifif  must  be  taken  to  have  elected 
to  waive  the  joint-trespass,  and  to  have 
gone  on  as  against  those  three  for  the  second 
act  of  trespass  only.     WynM»  v.  AmUre^u. 
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5.  If  an  action  be  brought  against  six  for  a 
single  act  of  trespass,  and  the  plaintiiT  by 
his  evidence  only  fix  three  of  them,  the 
Judge  will  not  direct  an  acquittal  of  the 
other  three  till  all  the  evidence  for  the 
defence  is  gone  through.  UiJ. 

TROVER. 

iSmAttachmkivt,  1.    CoifvaasioN,  ].    Goons 
8ou>,  2.     Mastbk  and  SsaVANT,  1. 

A  party  cannot  maintain  trover  against  a  con- 
stable for  a  wrongful  taking  of  goods  under 
a  Justice's  warrant,  without  joining  the 
Justice  as  a  defendant,  if  pernsal  and  copy 
of  the  warrant  have  been  given  under  the 
Stat.  24  Geo.  2,  c.  4.i,  a.  6.  Xfe»  v. 
Goidiug.  586 

TRUSTEES. 
See  TusHPiKB,  2. 

TURNPIKE. 

1.  If  the  plaintiff  anbpoena  the  defendant's 
attorney  to  produce  books,  the  latter  is  not 
entitleo  to  receive  any  thing  from  the 
plaintiff  for  expenses  or  loss  of  time  in 
attending  as  a  witness.  Pritekmd  v. 
WoUer.  aX2 
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9.  ff  •  pcTMii  11  iMitiiefl  in  a  tanipike-«ct,  as 
one  of  the  trustees  of  a  turnpike  road,  and 
has  acted  as  such',  and  been  recognized  as  a 
trustee  by  the  plaintiff,  the  Judge,  at  the 
trial  of  a  cause,  in  which  the  gcxKhness  of 
his  title  to  act  is  not  the  matter  directly  in 
issue,  will  take  him  to  be  a  good  trustee, 
and  will  not  allow  evidence  to  be  given  on 
the  part  of  the  plaintiff,  to  show  that  the 
person  has  not  taken  the  oath  prescribed  to 
be  taken  by  trustees  of  roads  before  they 
act  as  such.  Ibud. 

USE  AND  OCCUPATION. 
Sm  Landlord  and  Tbnamt,  5. 

VARIANCE. 
30$    Agbkvmbnt,  7.     Bond,  2.     Coin,   1. 

MAblClOUS      PaOSCCUTION.         FaoMISB     OF 
MARaiAOB,  1. 

1.  On  an  indictment  for  p«*rjury  in  a  cause  at 
Nisi  Prinx,  it  is  no  variance  that  the  Nini 
IPriua  record  states  the  trial  to  have  been 
on  a  day  different  from  that  stated  in  the 
indictment. 

If  the  indictment  state  the  trial  to  have 
been  before  one  of  the  Judges  (who  in  fact 
•at  for  the  Lord  Chief  Justice),  and  the 
l€iH  Prins  record  state  the  trial  to  have 
been  before  the  Lord  Chief  Justice,  temhie, 
tluKt  this  is  no  variance. 

If  tbe  indictment,  in  setting  out  the  sub- 
stance of  oral  evidence  charged  to  be  false, 
put  «  Jtfr."  for  «  Mister,"  and  «  Mrs."  for 
**  Mistms* ;"  this  is  no  variance,  though  it 
ahould  appear  that  the  witness  said  ''  Mi*- 
Hr"  and  "  Mistrsjf*,"  and  not  "  Mr,"  and 
**Mrs,"    Rsxy.Coppard,  59 

9.  The  declaration  in  an  action  on  a  bail 
bond,  stated  the  issuing  from  the  Common 
Pleas  of  a  writ  for  the  arrest  of  the  princi- 
pal, by  which  the  sheriff  wat  commanded 
to  have  his  body, "  before  the  juuice*  o/ottr 
said  lord  the  J^ing  at  Westminster^"  &c.,  to 
answer,  kc,  and  also,  that  he  might  answer, 
Ice,  '*  arcordiffg  to  the  ntstom  of  his  said 
Majesty^s  Court,"  jbc,  and  alleged  the 
condition  of  the  bond  to  be  for  the  appear- 
anee  of  the  principal,  **  atrordiug  to  th^ 
eseigenei/  of  the  said  writ  in  the  said  Court  " 
fcc,  and  also  to  answer,  &c.,  ''according 
$0  the  eustont  of  his  said  Majesty* s  Court 
of  Common  Bench"  The  condition,  as 
proved  at  the  trial,  was  for  the  appearance 
of  the  principal,  before  onr  said  lord  the 
king  at  Westminster,"  &r.,  to  answer,  Hcc, 
and  also  to  answer  '<  atrording  to  the  custom 
of  the  King's  Court  of  Common  Bench" 
Held,  that  there  was  not  any  material  vari- 
ance.   Crofts  V.  Stoel/ey,  281 

3.  A.  proposed  to  B.  to  give  him  a  certain 
sum  for  a  thirty-ons  years*  lease  of  a  hoo^e, 
with  possession  on  the  25/A  of  July,  and  a 
definite  answer  was  to  be  given  within  six 
weeks.  B.,  about  three  weeks  after  the 
proposal,  wrote  that  he  accepted  it,  and 
would  give  possession  on  the  \st  of  August, 
A.  in  a  few  days  wrote,  withdrawing  his 
proposal.    Some  time  after  this,  and  just 
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before  the  end  of  tbe  ahc  Weeks,  B.  wrote 
that  it  was  by  mistake  he  had  offered  pos- 
session on  the  1st  of  August,  and  stating 
that  he  was  ready  to  give  it  according  to 
the  proposal :  Held,  at  Nisi  Prius,  that 
the  letter  of  B.  offering  possession  in  Au- 
gust, was  not  an  acceptance  of  A.'s  pro- 
posal, and  that  A.  had  a  right  afterwards  to 
retract  his  offer ;  and  having  done  so,  the 
second  letter  of  B.,  amending  the  ofier  of 
possession,  was  too  late. 

The  declaration  in  the  first  and  third 
counts  alleged  tbe  possession  of  the  whole 
interest  by  B.,  and  in  the  second,  the  pos 
session  of  a  contract  for  it.  It  appeared 
that  there  had  been  some  conversation  be- 
tween B.  and  tbe  owner  of  the  freehold, 
about  granting  a  thirty-two  years'  lease, 
but  there  was  no  written  contract,  nor  did 
it  appear  that  there  was  any  positive  verbal 
agreement  upon  the  subject.  The  only  in- 
terest which  B.  had  in  tne  premises,  at  the 
time  of  the  proposal  and  retract ion»  wsn  a 
ten  years'  interest:  Held,  both  at  Nis% 
Prins  and  in  Banc,  that  there  was  a  mate- 
rial variance  between  the  declaration  and 
the  proof.    Routledge  v.  Graut,  267 

4.  In  replevin,  the  defendant,  in  his  avowry, 
stated,  that  the  distress  was  for  rent  arrear, 
and  that  the  plaintiff  held  tbe  lands  on 
certain  terms.  However,  on  tbe  plaintiff's 
lease  being  pot  in,  it  appeared  that  he  held 
on  other  and  different  terms:  Held,  that 
this  variance  was  not  amendable  under  the 
Stat.  9  Geo.  4,  c.  15:  Held  also,  that  that 
act  only  applies  to  cases  where  some  par- 
ticular written  instrument  is  professed  to 
be  set  out  or  recited  in  the  pleading.  Ry* 
der  V.  Malbon.  W 

VENDOR  AND  VENDEE. 

Ses   AOKEXMBNT,  1. 

The  particulars  of  sale  at  a  public  auction 
described  two  houses  as  Nos.  3  and  4,  and 
stated,  that  the  taxes  of  No.  3  were  paid 
by  the  tenant.  The  houses  ought  to  have 
been  described  as  Nus.  2  and  3,  but  the 
names  of  the  occupiers  were  correct ;  and 
it  should  have  been  stated  that  the  taxes 
of  No.  3  were  farmed  by  the  landlord. 
The  houses,  Nos.  2  and  4,  were  of  the  same 
rate :  but  No.  4  was  in  the  best  state  of 
repair:  Held,  that  these  misdescriptions 
were  not  cured  by  a  condition,  which  pro- 
vided, that  if  any  error  or  mtS'Statement 
should  be  found  in  the  particular,  it  should 
not  vitiate  the  sale.  Leaeh  v.  Mnllett  and 
another,  115 

WARRANTY. 
See  Insvkancx,  1. 

WITNESS. 

See  Admission,  1.     Bail,  2.     Bill  of  Ex* 
CQANGX,  7.    Caoss- Examination,  1.    Foa 
GBBY.    Pilot.     Shbbiff.    SuavxYoa  of 

HlOIIWATS,  3.      TuRNFIKB,  1. 

1.  If  a  party  having  failed,  and  assigned  his 
U 
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